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"  Judge  Stort  is  quoted  as  saying  when  presiding  at  a  moot  court,  'Gentle- 
men, this  is  the  High  Court  of  Errors  and  Appeals  from  all  other  courts  in  the 
world.  Tell  me  not  of  the  last  cited  case  having  overruled  any  great  princi- 
ple,— ^not  at  all.  Give  me  the  principle,  even  if  you  find  it  laid  do¥m  in  the 
Institutes  of  Hindu  law.' " 

(Fr<nn  an  article  by  Jxjdoe  Keener,  1  Yale  Lanv  Journal,  146.) 


PREFACE  TO  SECOND  EDITION 

It  18  ultieQ*  a  Beoie  of  yeam  aince  tlie>publioatioii  <£  the  late  Jifctge 
Kealer^s  <N>Uetstion  of  cas^*  an  the  laiif  of  otmtiiaets.  Two  reasons 
make  the  need  of  a  seoondeditioii' imperative:  £Bst»  tbonew  and. 
important  developmente  in  the  'subjeetj  etid^eed  -am  a  mnmber  <of 
recent  decisions  of  stitidnf  vak^;  seoond,  the  fact  that  the  two 
Tolomiea  of  "tibe  first  editicfn  ^eompMng  ovep  eigfiteen  huodied  pages 
of  oases  hare  beenb  found  to  (Contain  m<^^!thui  can  be  oovered  prof- 
itably' in  the  time  ordinarily  aUotted  to  thC'COurse. 

The  reduction  ia  l»2e  has  beet  aiceompli^bed  by  eliminating  from 
the  'rqwrted  opiaions  all  Hnmaterial  and  redundant  matter  and  by 
aTDi^ng  the  needless  dnpUcatioia  itrf  authorities  solely  Qumu}a;^ve. 
In  a  few  instanoes,  where  'tiiexqHnfo&Buffieientiy  states  the  facto  <^  b 
case,  the  opinion  alone  has  be^i  iftinted,  Oxk  th^  other  hand,  it  has 
been  fdt  iiiat  it  would  be*  a  miatako  to  i^ewrite  ataten^nts  o£  feets. 
The  object  of  case  study  is  to  strengthen  the  student'^  mental  fibre. 
Notihoag  16  bettor  rsnited  to  accomplish  this  purpose  than  the  mastery 
of  the-  imdenJefile  bitmai^ies  in  the  statements  of  actual  lawHSuits. 
The  common  law  itself  does  not  provide  predigested>  simplicities:  ite 
study  should  not  provide  them. 

Though  arguments  of  counsel  have  usually  been  omitted,  several 
particularly  valuable  arguments,  omitted  in  the  first  edition,  are 
printed. 

It  has  been  deemed  derirable  to  insert  occasional  notes,  especially 
in  order  to  give  reference  to  illuminating  authorities  upon  collateral 
points.  Care  has  been  taken,  however,  in  the  preparation  of  these 
notes  not  to  impair  the  value  of  the  collection  as  a  series  of  problems 
for  class-room  use  according  to  the  case  method  of  legal  study. 

In  general  arrangement,  the  first  edition  has  been  followed,  with 
two  substantial  modifications.  First,  the  number  of  subdivisions  has 
been  lessened.  Thus,  in  the  first  edition  there  were  ten  subdivisions 
under  "Offer  and  Acceptance,"  and  eight  under  "Consideration." 
In  the  present  edition,  there  are  but  two  and  four  under  each  of  these 
headings,  respectively.   It  seems  best,  on  the  whole,  to  let  the  student 
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work  out  sub-topics  for  himself,  under  competent  guidance.  Besides, 
too  minute  subdivision  tends  to  work  the  same  detriment  as  too 
minute  annotation.  Second,  the  section  on  ''Effect  of  Mistake"  has 
been  taken  out  of  Part  I,  on  the  ''Formation  of  Contracts,"  and  has 
been  placed  in  Part  III,  on  the  "Discharge  of  Contracts,"  as  a  sep- 
arate phapter,  entitled  "Fraud  and  Mistake,"  which  precedes  the 
chapter  on  "Duress.^'  It  is  fundamentally  necessary  to  distinguish 
want  of  consent  from  consent  which  may  be  avoided. 

The  chapter  in  the  first  edition  entitled  "Remedy  for  Breach  of 
Contract"  has  been  omitted.  This  chapter  covered  the  topic  of 
damages  in  some  detail,  contuning  such  cases  as  Hadley  v.  Baxendale, 
9  Exch.  341.  Law  schools  now  deal  with  such  questions  exclusively 
in  the  course  on  Damages, — and  quite  properly  so. 

A  brief  chapter  on  the  Statute  of  Frauds  has  been  added.  Whether 
the  Statute  be  viewed  solely  as  a  rule  of  evidence,  or  as  furnishing  an 
affirmative  defense  to  the  contract  itself,  nevertheless  the  practical 
fact  r^nains  that  "Promises  not  to  be  performed  within  a  year  from 
the  making  thereof," — ^to  take  an  example, — are  conmdered' nowhere 
in  the  entire  law  school  curriculum,  if  not  in  connection  with  the  study 
of  contracts.!  Of  course,  dome  sections  of  the  Statute  are  adequately 
dealt  with  in  other  coursed,  e'.  g.,  those  on  Real  Property,  Suretyship 
and  Sales,  and  such  are,  accordingly,  very  briefly  dealt  with  in  the 
present  volume. 

I.  Matjricb  Wormbsb, 
John  T.  Louqhb^n. 
Nbw  Yobk,  N.  T«,  ' 
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CASES  ON  CONTRACTS 

PART  I 

FORMATION  OF  CONTRACTS 

CHAPTER  I 

SIMPLE   CONTRACTS 

Section  I. — Offer  and  Acceptance 
(a)  Intention  to  create  a  legal  obligation 

STAMPER  y,  TEMPLE 
In  the  Supreme  Court  of  Tennessee;  1845 
[Reported  in  6  Humphreys  (Tenn.),  113] 

TumasT,  J.,  delivered  the  (pinion  of  the  court:  This  is  an  action 
brought  by  Lassater  and  Temple  against  Stamper  to  recover  the  sum 
of  two  hundred  dollars,  which  they  alle^  is  due  to  them  as  a  reward 
for  arresting  CrranviUe  B.  and  Alfred  D.  Alexander,  ehaiged  with 
murdering  the  son  of  Stamper.  *  ^  *  (Judgment  was  rendered 
for  i^alntiffs  for  $200.    Defendant  appealed.) 

We  do  not  think  that  ibe  proof  establishes  the  fact  that  a  rewatd  of 
two  hundred  ddlars  was  actually  offered. 

It  sppeears  that  the  defendant  and  his  family  were  in  deep  affliction 
at  the  loss  of  i^  bor,  that  he  himself  was  laboring  under  the  effect  of 
severe  wounds  received  from  the  same  persons  who  had  killed  his 
son;  that  wh^i  the  arresting  of  tibe  perscms  who  had  perpetrated  the 
outrage,  was  spoken  of,  he  observed  that  he  would  give  two  hiindred 
dollars  to  have  them  imiested.  But  to  a  remark  of  one  of  the  company 
th9t  he  did  not  want  any  of  his  money,  he  said  he  did  not  intend  it  for 
thepi.  Yfhp  yic]  did  he  intend  it  for  then?  for  others  who  w^re  not 
present?  How  did  he  suppose  they  were  to  know  it?  He  paade  no 
1  1 
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public  offer — he  authorized  no  one  to  make  it  for  him.  We  are  con- 
strained to  believe  that  what  is  called  an  offered  reward  of  two  hun- 
dred dollars,  was  nothing  but  a  strong  expression  of  his  feelings  of 
anxiety  for  the  arrest  of  those  who  had  so  ^verely  injured  him,  and 
this  greatly  increased  by  the  distracted  state  of  his  own  mind,  and 
that  of  his  family:  as  we  frequently  hear  persons  exclaim,  oh!  I  would 
give  a  thousand  dollars  if  such  an  event  were  to  happen,  or,  vice  versa. 
No  contract  can  be  made  out  of  such  expressions;  they  are  evidence 
of  strong  excitement,  but  not  of  a  contracting  intention.    *    *    * 

Upon  the  whole  view  of  the  case  then,  we  reverse  the  judgment 
of  the  court,  and  remand  the  case  for  a  new  trial. 


KELLER  V.  HOLDERMAN 

In  the  Supreme  Court  of  Michigan,  1863 

[Reported  in  11  Michigan,  248] 

AcnoN  by  Holderman  against  Keller  upon  a  check  for  $300  ^ 
drawn  by  Keller  upon  a  banker  at  Niles,  and  not  honored.  The 
cause  was  tried  without  a  jury,  and  the  Circuit  Judge  found  as  facts, 
that  the  check  was  given  for  an  old  silver  watch,  worth  about  $15, 
which  KdUer  took  and  kept  tiU  the  day  of  trial,  when  he  offered  to 
return  it  to  the  plaintiff,  who  refused  to  receive  it.  The  whole  trans- 
action was  a  frolic  and  banter — ^the  plaintiff  not  expecting  to  sell, 
nor  the  defendant  intending  to  buy  the  watch  at  the  sum  for  which 
the  check  was  drawn.  The  defendant  when  he  drew  the  check  had 
no  money  in  the  banko^'s  hands,  and  had  intended  to  insert  a  con- 
dition in  the  check  that  would  prevent  his  being  liable  upon  it;  but 
as  he  had  failed  to  do  so,  and  had  retained  the  watch,  the  Judge  held 
him  liable,  and  judgment  was  rendered  against  him  for  the  amount 
of  the  check. 

Martin,  Ch.  J.  When  the  Court  below  found  as  a  fact  that  ''the 
whole  transaction  between  the  parties  was  a  froUc  cmd  a  banter ^  the 
plaintiff  not  expecting  to  sell,  nor  the  defendant  intending  to  buy 

^Although  not  an  action  upon  a  simple  contract,  the  caae  is  printed  in 
this  collection,  as  no  question  of  negotiable  paper  was  involved  in  the  deci- 
sion.— ^Eds. 
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the  watch  at  the  sum  for  which  the  check  was  drawn/'  the  conbluskm 
should  have  been  that  no  contract  was  ever  made  by  the  parties, 
and  the  finding  should  have  been  that  no  cause  of  action  existed  upon 
the  check  to  the  plaintiff. 

The  judgment  is  reversed,  with  costs  of  this  Court  and  of  the  Court 
below.* 

The  other  Justices  concurred. 


TAYLOR  v.  BREWER 

In  the  .King's  Bench,   1813 

[Reported  in  1  Maule  &  Selwyn,  290] 

Assumpsit  to  recover  a  compensation  for  work  done  by  the  bank- 
rupt. The  defendants  composed  a  committee  for  the  management 
of  the  sale  of  lottery  tickets,  and  the  bankrupt  was  employed  in  going 
backward  and  forward  upon  their  business.  The  plaintiffs  founded 
their  claim  to  compensation  on  the  following  resolution  of  the  com- 
mittee: Januaiy  4th,  1910,  at  a  meeting,  etc.,  present.  Brewer,  etc.. 
Resolved,  that  any  service  to  be  rendered  by  Walsh  shall,  after  the 
third  lattery  be  taken  into  eonsideraJtUyrti  end  such  remuneration  be 
made  as  ahaU  be  deemed  rights  Lord  EUenborough,  C.  J.,  was  of 
opinion  at  the  trial,  that  under  this  resolution  it  was  optional  in  the 

^  "Mere  words  without  any  intention  corresponding  to  them,  will  not  make 
a  marriage  or  any  oiher  dvil  contract.  But  the  words  are  the  evidence  of  such 
intention,  and  if  once  exchanged,  it  must  be  clearly  shown  that  both  parties  in- 
tended and  understood  that  they  were  not  to  have  effect.  In  this  case  the  evidence 
18  clear  that  no  marriage  was  intended  by  either  party;  that  it  was  a  mere  jest 
got  np  in  the  exuberance  of  spirits  to  amuse  the  company  and  themselves.  If 
this  is  so,  there  was  no  marriage.  On  this  part  of  the  case  I  have  no  difficulty." — 
Zabriskie,  C,  in  McClurg  v.  Teny  (1870),  21  N.  J.  Eq.  225,  227. 

See  also  Bruce  v.  Bishop  (1870),  43  Vt.  161,  10^-164.— £klB. 

*  "Ryan,  one  of  the  plaintiffs  below,  had  testified  that  'we  had  no  contract 
for  this  walk,  and  before  we  began  it  I  had  a  oonvenntkn  with  Mr.  Hurflburt 
about  it.  I  wanted  to  Jmow  what  we,  would  be  paid  for  it*  and  he  said  that  Mr. 
Vaughan  would  do  what  was  right."  This  was  claimed  to  be  a  contract  for  rea- 
BoniU>le  compensation.  It  was  for  the  jury  to  say  whether  the  conversation  was 
with  a  contractual  intent  or  not.  The  court  had  no  right  to  assume  as  a  matter 
of  law  that  it  was  not,  and  refuse  a  charge  on  that  aspect  of  the  case."  Lamar,  J., 
in  Henderson  Bridge  Ck).  ▼.  MeGtath  (1889)»  134  U.  S.  260, 275-276.— Eds. 
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committee  to  remunerate  the  bankrupt  or  oot,  according  aa  they 
should  think  right,  and  therefore  nonsuited  the  plaintiffs. 

Park  moved  to  set  aside  the  nonsuit,  on  the  ground  that  the  bank- 
rupt was  entitled  to  some  recompense;  inasmuch  as  an  agreement 
with  a  person  that  he  should  do  work,  and  should  have  what  is  right 
for  it,  did  not  import  that  he  should  have  nothing  for  his  trouble  if 
his  employer  should  be  so  minded,  but  that  he  should  have  a  reason- 
able reward:  it  should  have  been  left  therefore  to  the  jury  to  consider 
what  was  reasonable,  as  was  done  in  Peacock  v.  Peacock.^ . 

Lord  Ellenborough,  C.  J.  In  that  case  the  defendant  expressly 
told  the  plaintiff  that  he  should  have  a  share  in  the  business,  leaving 
only  unsettled  what  particular  share  he  was  to  have:  but  here,  I  own 
it  struck  me,  was  an  engagement  accepted  by  the  bankrupt  on  no 
definite  terms,  but  only  in  confidence  that  if  his  labor  deserved  any- 
thing he  should  be  recompensed  for  it  by  the  defendants.  This  was 
throwing  himself  upon  the  mercy  of  those  with  whom  he  contracted; 
and  the  saoae  thing  does  not  unfrequently  happen  in  contracts  with 
several  of  the  departments  of  govenuoent. 

GsosB,  J.  I  consider  the  resolution  to  import  that  the  committee 
were  to  judge  whether  any  or  what  recompense  was  right. 

Le  Blanc,  J.  It  seems  to  me  to  be  merely  an  engagement  of 
honor. 

Bayley,  J.  The  fair  meaning  of  the  resolution  is  this,  that  it 
was  to  be  in  the  breast  of  the  committee  whether  he  was  to  have 
anything,  and  if  anything,  then  how  much. 

Bade  refused. 


WILLIAMS  V.  CARWARDINE 

In  the  King's  Bench,  1833 

[Reported  in  4  Bamewall  k  Adolphus,  621] 

Assumpsit  to  necover  £20,  which  the  def^idant  promised  to  pay 
to  any  person  who  should  ^ve  such  informati(m  as  might  lead  to  a 
discovery  of  the  murder  of  Walter  Carwardine.  Plea,  general  issue. 
At  the  trial  before  Parke,  J.,  at  the  last  spring  assizes  for  the  county 
of  Hereford,  the  following  appeared  to  be  the  facts  of  the  case:  One 

1 2  Camp.  N.  P.  C.  45. 
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Walter  Carwardine,  the  brother  of  the  defendant,  was  seen  on  the 
evening  of  March  21th,  1831,  at  a  pubUC'*hou«e  at  Hereford,  and 
was  not  heard  of  agaux  till  his  body  was  found  on  April  12th  in  the 
river  Wye,  about  two  miles  from  the  city.  An  inquest  was  held  on 
the  body  on  April  13th  and  the  following  days  till  the  19th;  and  it 
appearing  that  the  plahitiff  was  at  a  house  with  the  deceased  on  the 
night  he  was  supposed  to  have  been  murdered,  she  was  examined 
before  the  magistrates,  but  did  not  then  give  any  information  which 
led  to  the  apprehension  of  the  real  offender.  On  April  26th  the  de* 
fendant  caused  a  hand-bill  to  be  published,  stating  that  whoever 
would  give  such  information  as  should  lead  to  a  discovery  of  the 
murder  of  Walter  Carwardine  should,  on  conviction,  receive  a  re- 
ward of  £20;  and  any  person  concerned  therein,  or  privy  thereto 
(except  the  party  who  actually  committed  the  ofifence),  should  be 
entitled  to  such  reward,  and  every  exertion  used  to  procure  a  pardon; 
and  it  then  added,  that  information  was  to  be  given,  and  application 
for  the  above  reward  i^as  to  be  made  to  Mr.  William  Carwardine, 
Holmer,  near  Hereford.  Two  persons  were  tried  for  the  murder  at 
the  summer  assizes  1831,  but  acquitted.  Soon  after  this,  the  plaintiff 
was  severely  beaten  and  bruised  by  (me  Williams,  and  on  August  23d, 
1831,  believing  she  had  not  long  to  live,  and  to  ease  her  conscience, 
she  made  a  voluntary  statement,  containing  information  which  led 
to  the  subsequent  conviction  of  Williams.  Upon  this  evidence  it 
was  contended,  that  as  the  plaintiff  was  not  induced  by  the  reward 
promised  by  the  defendant  to  give  evidence,  the  law  would  not  imply 
a  contract  by  the  defendant  to  pay  her  the  £20.  The  learned  Judge 
was  of  opinion,  that  the  plaintiff,  having  given  the  information  which 
led  to  the  conviction  of  the  murderer,  had  performed  the  condition 
on  which  the  £20  was  to  become  payable,  and  was  therefore  entitled 
to  recover  it;  and  he  directed  the  jury  to  find  a  verdict  for  the  plain- 
tiff, but  desired  them  to  find  specially  whether  she  was  induced  to 
give  the  information  by  the  offer  of  the  promised  reward.  The  jury 
found  that  she  was  not  induced  by  the  offer  of  the  reward,  but  by 
other  motives.^ 

Curwood  now  moved  for  a  new  trial.  There  was  no  promise  to 
pay  the  plaintiff  the  sum  of  £20.  That  promise  could  only  be  en- 
forced in  favor  of  persons  who  should  have  been  induced  to  make 
disclosures  by  the  promise  of  reward.    Here  the  jury  have  found  that 

^  Tlie  jury  will  probably  find  that  the  £20  was  not  the  motive.  We  may>  I 
think,  assume  that  it  was  not.  The  motive  was  the  state  of  her  own  feelings. — 
Parke,  J.,  Williams  v.  Carwardine,  5  C.  ft  P.  566,  672.--Eds. 
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the  plaintiff  was  induced  by  other  motives  to  give  the  mformation. 
They  have,  therefore,  negatived  any  contract  on  the  part  of  the  de- 
f^idant  with  the  plaintiff. 

DmmAN,  C.  J.  The  plaintiff,  by  having  ^ven  information  which 
led  to  the  conviction  of  the  murderer  of  Walter  Carwardine,  has 
brought  herself  within  the  terms  of  the  advertisement,  and  therefor^ 
is  entitled  to  recover. 

LiTTLEDALB,  J.  The  advertisement  amounts  to  a  general  promise, 
to  give  a  sum  of  money  to  any  person  who  shall  give  information 
which  might  lead  to  the  discovery  of  the  offender.  The  plaintiff 
gave  that  information. 

Parke,  J.  There  was  a  contract  with  any  person  who  performed 
the  condition  mentioned  in  the  advertisement. 

Pattbbon,  J.  I  am  of  the  same  opinion.  We  cannot  go  into  the 
plaintiff's  motives. 

Ride  recused. 


SHELDON  V.  GEORGE 

In  the  Supreme  Court  of  New  York,  Appellate  Division,  1909 

[Reported  in  132  New  York,  Appellate  Division  470.]  ^ 

.  Appeal  by  plaintiff  from  a  judgment  in  favor  of  defendant  entered 
upon  the  verdict  of  a  jury  rendered  by  direction  of  the  trial  court. 

This  action  was  brought  to  recover  the  amount  of  a  reward  offered 
by  defendant  in  the  following  advertisement  or  notice  published  by 
his  direction  in  the  Watertown  Daily  Times,  a  newspaper  published 
in  the  city  of  Watertown,  where  both  parties  to  this  action  then, 
and  at  the  time  of  the  trial  of  the  action,  resided : 

''$100.00  reward  for  the  return  of  a  pair  of  diamond  earrings  lost 
from  my  store  during  the  past  two  weeks.  No  questions  asked. 
S.  L.  George,  The  Jeweler." 

The  complaint  alleged  publication  of  this  advertisement  by  de- 
fendant, and  the  return  by  plaintiff  to  defendant,  in  pursuance  of 
and  in  compliance  with  the  terms  upon  which  the  reward  was  offered, 
of  two  unmounted  diamonds,  which  were  the  same  diamonds  for 
which  the  reward  was  offered;  that  defendant  retained  said  diamonds, 

^  Statement  and  opinion  abridged. — ^Eds. 
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and  plaiatiff  made  no  claim  to  the  ownership  thereof.  Demand  and 
refusal  of  payment  of  the  reward  was  also  alleged.  Defendant's 
answer  admits  the  publication  of  the  notice  of  reward  and  delivery 
to  him  by  plaintiff  of  the  diamonds  advertised  for  by  him,  and  that 
he  retained  the  same.  Then  follows  a  general  denial.  For  a  second 
and  separate  defense  he  alleges  in  effect  that  the  two  diamond  earrings 
were  stolen  from  him  by  one  Eatz,  who  thereafter  sold  the  diamonds 
which  were  in  said  earrings  to  plaintiff.  That  after  plaintiff  had 
been  informed  that  the  diamonds  so  purchased  were  stolen  and  were 
the  property  of  defendant,  and  he  had  been  requested  to  surrender 
them  to  defendant  and  had  refused  so  to  do,  he  having  been  informed 
that  defendant  was  about  to  institute  l^al  proceedings  to  discover  the 
whereabouts  of  the  diamonds,  delivered  them  to  defendant,  at  the 
same  time  denying  that  the  diamonds  were  the  property  of  defendant, 
and  denying  that  he  could  identify  them,  and  leaving  them  in  de* 
fendanVs  possession — ^this  without  waiving  any  rights  he  might  have 
as  a  purchaser  thereof.  He  further  allies  that  the  diamonds  were 
then  taken  from  his  possession  by  the  officers  of  the  law  of  Jefferson 
county  and  held  by  them  till  the  conviction  of  Katz,  and  were  there- 
after returned  to  |iim  by  said  officers.  He  further  allies  that  the 
diamonds  were  not  returned  by  plaintiff  pursuant  to  the  reward  of-^ 
fered  by  defendant. 

RoBSON,  J.  *  *  *  To  establish  his  contract  with  defendant 
by  which  the  latter  agreed  to  pay  him  the  offered  reward,  he  (the 
plaintiff)  must  necessarily  prove  a  return  of  the  diamonds  to  defend- 
ant volimtarily  on  his  part,  and  in  reliance  upon  the  terms  upon 
which  the  reward  was  offered.  If  the  plaintiff  returned  the  diamonds 
under  compulsion,  or  even  if  he  did  so  without  knowledge  of  the 
offer,  then  no  contract  exists,  and  no  liability  of  defaidant  to  pay 
him  the  reward  is  created  by  the  simple  fact  that  defendant  received 
the  diamonds  from  plaintiff.  Vitty  v.  Me^,  51  App.  Div.  44,  64 
N.  Y.  Supp.  397.  As  was  said  in  ihe  case  last  cited,  the  contract 
element  would  be  destroyed  if  the  service  for  which  the  reward  was 
offered  was  not  voluntary  on  the  part  of  the  one  claiming  it.  The 
court  was  amply  warranted  in  finding  that  plaintiff  did  not  return 
the  diamonds  voluntarily,  but  as  a  result  of  the  pressure  exerted 
by  the  witness  Bradbury,  and  in  order  to  avoid  the  compulsory  dis- 
closure of  his  possession  of  them  in  legal  proceedings,  which  he  knew, 
or  had  been  informed,  were  about  to  be  instituted.  The  fact  that  a 
person  who  performs  services  for  which  the  reward  was  offered  must 
have  knowledge  of  the  offer  before  the  services  are  rendered  in  order 
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to  establish  a  oontract  for  payment  of  the  reward  to  such  person  is 
well  recognized  in  this  state.  Fitch  v.  Sneaker,  38  N.  Y.  248,  97 
Am.  Dec.  791 ;  Howland  v.  Loundsy  51  N.  Y.  604,  10  Am.  Bep.  654. 
It  has  lately  been  emphadzed  in  a  deeision  in  the  Te^tas  Supreme 
Court.  Broadnax  v.  Ledbetter,  100  Tex.  376,  99  S.  W.  1111,  9  L.  R, 
A.  (N.  S.)  1057. 

While  it  is  perhaps  not  material  to  discuss  the  question  whether 
the  court  would  have  been  warranted  in  finding  that  the  return  of 
the  diamonds  was  made  before  plaintiff  had  any  knowledge  of  the 
offered  reward,  it  is  apparent  that  the  first  reference  to  the  reward 
which  he  made  to  defendant  was  in  th^  letter  to  defendant  in  which 
he  demanded  its  pa3rment,  written  nearly  a  month  and  a  half  after 
the  diamonds  had  been  returned,  and  the  thief,  Katz,  apprehended. 
His  testimony  as  to  the  exact  time  he  first  knew  of  the  fact  that  a 
reward  was  offered  is  also  very  hazy  and  uncertain,  although  he  says 
he  knew  of  it  before  he  returned  the  diamonds.  From  the  whole 
evidence,  even  accepting  plaintiff's  own  version  of  the  transactions, 
I  think  the  conclusion  is  inevitable  that  plaintiff  returned  the  dla* 
monds,  not  with  the  intention  of  complying  with  defendant's  offer 
of  the  reward)  but  solely  to  escape  the  trouble  ptomised  him  if  the 
threatened  legal  proceedings  were  b^gun,  and  with  the  further  ex^ 
pressed  intention  of  claiming  the  diamonds  as  his  own  by  pui^hase, 
provided  defendant  failed  to  establish  conclusively  the  identity  of 
those  returned  with  those  he  had  lost.  Plaintiff's  subsequent  con* 
cession  in  his  letter  of  February  24th,  in  which  he  demanded  payment 
of  the  reward,  that  defendant  had  established  the  validity  of  his  claim 
to  the  diamonds  as  those  he  had  lost,  does  not  help  in  establishing 
that  the  return  of  the  diamonds  was  in  pursuance  of  the  offer  of 
reward  and  in  reliance  thereon.  The  offer  was  for  the  return  of  the 
diamonds;  necessarily  a  voluntary  return,  as  we  have  seen.  The 
diamonds  were  returned^  as  a  result  of  compulsion,  rather  than  volun* 
tarily.  The  subsequent  admission  of  defendant's  title  to  them  did 
not  in  any  way  change  the  character  of  the  original  act  in  returning 
them.  The  return  was  a  fixed  fact  at  the  first  interview.  That  return 
did  not  entitle  plaintiff  to  the  reward.  The  diamonds  having  been 
once  returned,  a  second  return  wa^  not  possible.  If  plaintiff  was  en- 
titled to  the  reward,  he  became  entitled  to  it  by  complying  with  the 
terms  of  the  offer.  This  he  did  not  do.  His  ultimate  admission  of 
defendant's  ownership  was  not  a  part  of  the  original  return.  Its 
effect  could  only  be  to  relieve  the  defendant  from  the  necessity  of 
proving  actual  ownership  of  the  property.    It  is  perhaps  true  that, 
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without  relinquiahing  his  right  to  claim  the  pnjmised  reward,  a  fiiider 
of  lost  property  may  return  it  to  the  owner  upon  a  condition  that 
the  person  to  whom  the  return  is  made  make  proof  of  his  ownership. 
Wood  V.  Pierson,  45  Mich.  313,  7  N.  W.  888.  But  the  finder's  right 
to  the  reward  dq^ends  upon  the  original  return,  not  upon  the  owner's 
compliance  with  the  condition  the  finder  has  imposed  for  his  own 
protection. 
The  judgment  should  be  affirmed,  with  costs.    All  concurred.^ 


KIRKSEY  V.  KIRKSEY 

In  the  Supreme  Court  of  Alabama,  1845 

[Reported  in  8  Alabama,  131] 

Assumpsit  by  the  defendant,  against  the  plaintiff  in  error. 

The  plaintiff  was  the  wife  of  defendant's  brother,  but  had  for  some 
time  been  a  widow,  and  had  several  children.  In  1840,  the  plaintiff 
resided  on  public  land,  under  a  contract  of  lease,  she  had  held  over, 
and  was  comfortably  settled,  and  would  have  attempted  to  secure 
the  land  she  lived  on.  The  defendant  resided  in  Talladega  County, 
some  sixty  or  seventy  miles  off.  On  the  10th  October,  1840,  he  wrote 
to  her  the  following  letter: 

''Dear  Sister  Antillico, — Much  to  my  mortification,  I  heard  that 
brother  Henry  was  dead,  and  one  of  his  children.  I  know  that  your 
situation  is  one  of  grief  and  difficulty.  You  had  a  bad  chance  before, 
but  a  great  deal  worse  now.  I  should  like  to  come  and  see  you,  but 
cannot  with  convenience  at  present.    *    *    *    I  do  not  know  whether 

^  Defendant  offered  a  reward  of  92i  for  the  arrest  and  ooilviotion  of  the  t>arty 
or  parties  who  robbed  a  school  house.  Plaintiff  gAve  information  which  led  to 
the  arrest  and  conviction  of  the  guilty  party.  The  trial  court  found  that  he  gave 
it  because  he  feared  he  might  be  arrested  for  complicity  with  the  guilty  party, 
and  without  expectation  of  obtafaiing  the  reward.  Judgment  for  defendant  was 
affirmed.  Spring,  J.,  said:  "As  I  have  suggested,  it  is  a  contract  obligation.  This 
being  so,  it  must  be  the  voluntary  giting  up- of  the  infdrmation  by  the  person. 
If  cork-screwed  out  of  him  by  threats  inducing  fear  of  prosecution,  I  take  it  no 
recovery  could  be  had."   Vitty  v.  Eley  (1900),  61  App.  Div.  (NT.  Y.)  44. 

See  also  Hewitt  v.  Anderson  (1880),  56  Cal.  476;  tlubenstdn  v.  Frost  (1009), 
116  N.  Y.  Supp.  682.~£ds. 
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you  have  a  preference  (m  the  place  you  live  on  or  not.  If  you  had, 
I  would  advise  you  to  obtain  your  preference,  and  sell  the  land  and 
quit  the  country,  as  I  understand  it  is  very  unhealthy,  and  I  know 
society  is  very  bad.  If  you  will  come  down  and  see  me,  I  will  let  you 
have  a  place  to  raise  your  family,  and  I  have  more  open  land  than 
I  can  tend;  and  on  the  account  of  your  situation,  and  that  of  your 
family,  I  feel  like  I  want  you  and  the  children  to  do  well." 

Within  a  month  or  two  after  the  receipt  of  this  letter,  the  plaintiff 
abandoned  her  possession,  without  disposing  of  it,  and  removed  with 
her  family,  to  the  residence  of  the  defendant,  who  put  her  in  com- 
fortable houses,  and  gave  her  land  to  cultivate  for  two  years,  at  the 
end  of  which  time  he  notified  her  to  remove,  and  put  her  in  a  house, 
not  comfortable,  in  the  woods,  which  he  afterwards  required  her  to 
leave. 

A  verdict  being  found  for  the  plaintiff,  for  $200,  the  above  facts 
were  agreed,  and  if  they  will  sustain  the  action,  the  judgment  is  to 
be  affirmed,  otherwise  it  is  to  be  reversed. 

Ormond,  J.  (After  stating  his  inclination  to  allow  a  recovery, 
proceeded:)  My  brothers,  however,  think  that  the  promise  on  the 
part  of  the  defendant  was  a  mere  gratuity,  and  that  an  action  will 
not  lie  for  its  breach.  The  judgment  of  the  Court  below  must  there* 
fore  be  reversed,  pursuant  to  the  agreement  of  the  parties.^ 


BRISAY  V.  STAR  CO. 

In  the  Supreme  Court  of  New  York  (Kings  Circuit),  1895 

[Reported  in  13  Miscellaneous  (N.  Y.),  349] 

RuMBET,  J.  The  defendant  is  a  corporation  of  this  state,  organized 
under  Ch.  40  of  the  Laws  of  1848,  for  the  prmting,  publishing  and 
selling  of  a  newspaper.  It  was  engaged  in  publishing  a  newspaper  in 
the  city  of  New  York  known  sa  the  Morning  Advertiser. 

At  several  times  in  the  month  of  May,  1892,  the  defendant  caused 

1 C/.  Adams  v.  HonnesB  (1872),  62  Barb.  (N.  Y.)  326,  where  defendant's  intes- 
tate told  plaintiff  that  If  she  would  (pve  up  her  home  in  New  Jemey  and  remove 
to  Coming  in  New  York,  with  her  husband,  and  reside  there  near  the  intestate  as 
long  as  he  lived,  he  would  see  that  she  received  the  sum  of  S2,000  upon  his  death. 
Plaintiff  fully  performed.  The  jury's  verdict  for  pkuntiff  was  unanimously  af- 
firmed on  appeal. — ^Eds. 
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to  be  published  in  the  Morning  Advertiser  a  notice,  of  the  essential 
parts  of  which  the  following  is  a  copy:'  - 

"$600.00  FBEE  INSURANCE. 

"FRIDAY,  MAY  16TH,  1892. 

"THE  MORNING  ADVERTISER 

''Will  pay  $500  to  the  legal  heir  or  next  of  kin  of  any  person  who 
meets  death  by  accident  while  in  the  pursuit  of  ordinary  vocation, 
provided  that  at  the  time  the  person  so  dying  has  upon  his  or  her 
body  this  coupon  dated  as  above,  or  a  copy  of  The  Morning  Advertiser 
of  current  date.  This  coupon  holds  good  for  twenty-four  hours,  or 
from  3  A.  M.  of  the  date  named  to  3  a.  m.  of  the  following  day.  Satis- 
factory proofs  of  each  claim  must  be  presented  within  forty-eight 
hours  at  the  business  office  of  The  Morning  Advertiser.  This  insurance 
holds  good  to  out-of-town  purchasers  and  subscribers  twenty-four 
hours  after  the  arrival  of  the  paper  at  their  postoffice  in  due  course  by 
mail  or  express." 

On  the  16th  of  May,  1892,  the  plaintiff's  son,  Thomas  Brisay,  while 
engaged  in  his  vocation  of  driver  of  a  mineral  wagon,  fell  from  the 
wagon  dead.  In  his  pocket  was  one  of  these  notices,  which  had  been 
cut  from  the  Morning  Advertiser  of  that  day,  and  bore  upon  its  face 
the  date,  Friday,  May  16,  1892.  In  due  time,  as  required  by  the 
notice,  Mrs.  Brisay  caused  to  be  served  upon  some  official  connected 
with  the  Morning  Advertiser j  at  its  office,  satisfactory  proofs  of  her 
claim  for  the  death  of  her  scm,  and  demanded  the  pajrment  of  the 
$500.00,  which  was  refused,  and  thereupon  she  brings  this  action. 

(The  court,  aft^r  holding  that  this  contract  was  entirely  outside 
the  powers  of  defendant  corporation,  proceeded:)  For  that  reason, 
without  considering  any  other  of  the  numerous  questions  presented,  it 
must  be  held  that  the  plaintiff  cannot  recover  in  this  action. 
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O'REILLY  V.  MITCHEL 

In  the  New  York  Supreme  Courts  Special  Term,  1914 

[Reported  in  New  York  Law  Journal,  April  1,  1914] 

Greenbaum,  J.  The  plaintiff  is  a  taxpayer  and  elector  who  voted 
at  the  last  general  election  in  the  City  of  New  York  for  the  defendant 
for  the  office  of  mayor  of  said  city.  In  his  complaint  the  plaintiff 
charges  the  defendant  with  violation  of  certain  ante-election  pledges, 
promises  and  representations  made  to  the  voters  during  the  campaign 
conducted  by  him  when  a  candidate  for  the  office  of  mayor,  par- 
ticularly alleging  that  defendant  among  his  promises  ''disclaimed  on 
his  part  any  intention  to  change  or  attempt  to  change  said  laws  during 
his  administration  as  mayor."  The  specific  violation  of  the  defend- 
ant's promises  is  alleged  to  consist  in  his  advocacy  of  legislative  enact- 
ments having  for  their  objects  the  amendment  of  the  Civil  Service 
law  affecting  the  administration  of  the  Police  Department  in  the  City 
of  New  York.  The  novel  theory  is  presented  in  behalf  of  the  plauitiff 
that  the  defehdant's  ante-election  promises  constituted  a  contract 
between  him  and  the  voters  of  the  municipality  not  to  encourage 
during  his  term  of  office  as  mayor  the  passage  of  any  State  law  look- 
ing to  the  amendment  of  the  Civil  Service  Act  and  that  his  breach 
of  the  contract  entitles  the  plaintiff  to  an  injunction  enjoining  the 
defendant  during  his  term  of  office  of  Mayor  of  the  City  of  New  York 
from  advocating  the  repeal  or  change  in  the  laws  and  charter  provi- 
sions with  respect  to  the  Civil  Service  law  in  force  at  the  time  when 
he  was  elected.  The  authorities  cited  by  the  learned  counsel  for  the 
plaintiff  do  not  in  the  remotest  degree  tend  to  establish  the  remark- 
able proposition  that  a  contract  may  be  predicated  upon  ante-election 
promises,  entitling  a  voter  to  restrain  the  promisor  from  violating 
such  promises.  If  the  defendant  may  be  restrained  from  advocating 
a  measure  which  violates  an  ante-election  promise,  he  might  also 
be  made  subject  to  a  mandatory  injunction  compelling  him  to  affirma- 
tively live  up  to  such  promises.  The  student  of  politico-legal  science 
may  discover  a  fertile  field  for  research  and  thought  in  the  study  of 
the  interesting  question  as  to  whether  any  legal  method  may  be  de- 
vised for  compelling  public  officials  to  live  up  to  the  platforms  of 
principles  upon  which  they  were  elected,  but  in  the  absence  o^  any 
authority  or  principle  justifying  the  relief  sought  the  motion  to  over* 
rule  the  demurrer  to  the  complaint  will  be  denied,  with  $10  costs. 
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SPENCER  V.  HARDING 

In  the  Court  of  Common  PleaSi  1870 

[Reported  in  Law  Reports,  5  Common  Pleas,  561] 

The  second  count  of  the  declaration  stated  that  the  defendants 
by  their  agents  issued  to  the  plaintiffs  and  other  persons  engaged  in 
the  wholeside  trade  a  circular  in  the  words  and  figures  following:  that 
is  to  say,  ''28  King  Street,  Cheapside,  May  17th,  1869.  We  are  in- 
structed to  offer  to  the  wholesale  trade  for  sale  by  tender  the  stock 
in  trade  of  Messrs.  G.  Eilbeck  A  Co.,  of  No.  1  Milk  Street,  amount- 
ing as  per  stock4>ook  to  £2,508. 138.  Id.,  and  which  will  be  sold  at  a 
discount  in  one  lot.  Payment  to  be  made  in  cash.  The  stock  may 
be  viewed  on  the  premises,  No.  1,  Milk  Street,  up  to  Thursday,  the 
20th  instant,  on  which  day,  at  12  o'clock  at  noon  precisely,  the  ten- 
ders will  be  received  and  opened  at  our  offices.  Should  you  tender 
and  not  attend  the  sale,  please  address  to  us,  sealed  and  inclosed, 
'Tender  for  Eilbeck's  stock.'  Stock-books  may  be  had  at  our  office 
on  Tuesday  morning.  H(»iey,  Humphreys  &  Co."  And  the  de- 
fendants offered  and  und^took  to  sell  the  said  stock  to  the  highest 
bidder  for  cash,  and  to  receive  and  open  the  tenders  delivered  to  th^n 
or  their  agents  in  that  behalf,  according  to  the  true  intent  and  mean- 
ing cl  the  said  circular:  And  the  plaintiffs  thereupon  sent  to  the  said 
agents  of  the  defendants  a  tender  for  the  said  goods,  in  accordance 
with  the  said  circular,  and  also  attended  the  said  sale  at  like  time 
imd  place  named  in  the  said  circular:  Ami  the  said  tender  of  the  plain- 
tiffs was  the  highest  tender  received  by  the  defendants  or  their  agents 
in  that  behalf:  And  the  plaintiffs  wiere  ready  and  willing  to  pay  for 
the  said  goods  according  to  the  true  intent  and  meaning  of  the  said 
circular:  And  all  conditionB  were  performed,  &c.,  to  entitle  the  plain- 
tiffs to  have  their  said  tender  accepted  by  the  defendants,  and  to 
be  declared  the  purchasers  of  the  said  goods  according  to  the  true 
intent  and  meaning  of  the  said  circular;  yet  the  defendants  refused 
to  acc^t  the  said  tender  of  the  plaintiffs,  and  refused  to  sell  the  said 
goods  to  the  plaintiffs,  and  reused  to  open  the  said  tender  or  proceed 
with  the  sale  of  the  said  goods,  in  accordance  with  their  said  offer  and 
undertakii^  in  that  behalf,  whereby  the  plaintiffs  had  been  deprived 
of  profit,  &c. 

Demurrer,  on  the  ground  that  the  count  showed  no  promise  to 
accept  the  plaintjiffs'  tender  or  sell  them  the  goods.   Joinder. 
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WiLLES,  J.  I  am  of  opinion  that  the  defendants  are  entitled  to 
judgment.  The  action  is  brought  against  persons  who  issued  a  cir- 
cular offering  a  stock  for  sale  by  tender,  to  be  sold  at  a  discount  in 
one  lot.  The  plaintiffs  sent  in  a  tender  which  turned  out  to  be  the 
highest,  but  which  was  not  accepted.  They  now  insist  that  the  cir- 
cular amounts  to  a  contract  or  promise  to  sell  the  goods  to  the  highest 
bidder — ^that  is,  in  this  case,  to  the  person  who  should  tender  for 
them  at  the  smallest  rate  of  discount;  and  reliance  is  placed  on  the 
cases  as  to  rewards  offered  for  the  discovery  of  an  offender.  In  those 
cases,  however,  there  never  was  any  doubt  that  the  advertisement 
amounted  to  a  promise  to  pay  the  money  to  the  person  who  first  gave 
information.  The  difficulty  suggested  was  that  it  was  a  contract 
with  all  the  world.  But  that,  of  course,  was  sooii  overruled.  It  waa 
an  offer  to  become  liable  to  any  person  who  before  the  offer  should 
be  retracted  should  happen  to  be  the  person  to  fulfil  the  contract  of 
which  the  advertisement  was  an  offer  or  tender.  That  is  not  the  sort 
of  difficulty  which  presents  itself  here.  If  the  circular  had  gone  on, 
''and  we  undertake  to  sell  to  the  highest  bidder,"  the  reward  cases 
would  have  applied,  and  there  would  have  been  a  good  contract  in  re- 
spect of  the  persons.  But  the  question  is,  whether  there  is  here  any 
offer  to  enter  into  a  contract  at  all,  or  whether  the  circular  amounts 
to  anything  more  than  a  mere  proclamation  that  the  defendants  are 
ready  to  chaffer  for  the  sale  of  the  goods,  and  to  receive  offers  for  the 
purchase  of  them.  In  advertis^nents  for  tenders  for  buildings  it  is 
not  usual  to  say  that  the  contract  will  be  given  to  the  lowest  bidder^ 
and  it  is  not  always  that  the  contract  is  made  with  the  lowest  bidder. 
Here  there  is  a  total  absence  of  any  words  to  intimate  that  the  highest 
bidder  is  to  be  the  purchaser.  It  is  a  mere  attempt  to  ascertain 
whether  an  offer  can  be  obtained  within  such  a  margin  as  the  sellers 
are  willing  to  adopt. 

Kkating  and  Montague  Smith,  J  J.,  concurred. 

Judgment  for  the  defendants,^ 

^  "The  defendant  was  admittedly  the  lowest  bidder  for  the  erection  of  defend- 
ant's building.  It  does  not  follow,  however,  that  because  he  was  the  lowest  bidder 
the  defendant  was  bound  to  award  him  the  oontrad;.  The  fact  that,  upon  the 
opening  of  the  bids,  either  the  architect  or  the  defendant  may  have  said  to  the 
plaintiff,  'You  are  the  lucky  man/  amoiiAts  to  nothing  more  than  a  recognition 
of  the  fact  that  he  was  the  lowest  bidder.  After  the  bids  had  been  opened,  it  was 
the  right  of  the  defendant  to  inquire  into  the  fitness  and  ability  of  the  respective 
bidders  to  fulfil  the  contract.  He  was  not  bound  to  award  it  to  a  bidder  who 
lacked  either  the  skill,  experience,  or  ability  to  properly  perform  the  contract. 
In  this  case  the  contract  never  was  awarded  to  the  plaintiff.  Thete  wete  a  number 
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MOULTON  V.  KERSHAW 

In  the  Supreme  Court  of  Wisconsin,  1884 

[Reported  in  59  Wisconsin,  316] 

The  case  is  thus  stated  by  Taylor,  J. : 

"The  complaint  alleges  that  the  defendants  were  dealers  in  salt 
in  the  city  of  Milwaukee,  including  salt  of  the  Michigan  Salt  Associa- 
tion; that  the  plaintiff  was  a  dealer  in  salt  in  the  city  of  La  Crosse, 
and  accustomed  to  buy  salt  in  large  quantities,  which  fact  was  known 
to  the  defendants;  that  on  September  19tb,  1882,  the  defendants,  at 
Milwaukee,  wrote  and  posted  to  the  plaintiff  at  La  Crosse  a  letter  of 
which  the  following  is  a  copy : 

"'Milwaukee,  September  19,  1882. 
"'J,  H.  MotTLTON,  Esq.,  La  Crosse,  Wis^: 

"'Dear  Sir:  In  consequence  of  a  rupture  in  the  salt  trade,  we  are 
authorized  to  offer  Michigan  fine  salt,  in  full  carload  lots  of  80  to 
95  barrels,  delivered  at  your  city,  at  85  cents  per  barrel,  to  be  shipped 
per  C.  &  N.  W.  R.  R.  Co.  only.  At  this  price  it  is  a  bargain,  as  the 
price  in  general  remains  imchanged^  Shall  be  pleased  to  receive  your 
order. 

"'Yours  truly, 

"'C.  J.  Kershaw  &  Son.' 

"The  balance  of  the  complaint  reads  as  follows:  'And  this  plaintiff 
alleges,  upon  information  and  belief,  that  said  defendants  did  not 
send  said  letter  and  dSev  by  authority  of,  or  afi  agents  of ,  the  Michigan 
Salt  Association,  or  any  other  party,  but  on  their  own  res^nmbility. 
And  the  plaintiff  further  shows  that  he  received  said  letter  in  due 
course  of  mail,  to  wit,  on  September  20th,  1882,  and  that  he,  on  that 
day,  accepted  the  offer  in  said  letter  contained,  to  the  amount  of 
2000  barrels  of  salt  therein  named,  and  immediately,  and  on  said 
day,  sent  to  said  defendants  at  Milwaukee  a  message  by  telegraph, 
as  follows: 

of  questiobs  to  be  settled  whea  the  defendant  AQ<],the  bidder  were  Iwought  to- 
gether, before  their  minda  oouid  be  said  to  have  agreed  upon  anything. 

"The  learned  judge  below  submitted  the  case  to  the  jury  under  proper  instruo- 
tions,  and  their  verdict  is  the  end  of  the  matter." — Per  Curiam  in  Leskie  v.  Hasel* 
tine  (1893),  155  Pa.  St.  98,  100.— Eds. 
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"'La  Crosse,  September  20,  1882. 
"'To  C.  J.  Kershaw  &  Son,  Milwaukee,  Wis.: 

"'Your  letter  of  yesterday  received  and  noted.  You  may  ship 
me  two  thousand  (2000)  barrels  Michigan  fine  salt,  as  offered  in  your 
letter.    Answer.  J.  H.  Moulton. 

'"That  said  telegraphic  acceptance  and  order  was  duly  received 
by  said  defendants  on  September  20th,  1882,  aforesaid;  that  ^000 
barrels  of  said  salt  was  a  reasonable  quantity  for  this  plaintiff  to  order 
in  response  to  said  offer,  and  not  in  excess  of  the  amount  which  the 
defendants,  from  their  knowledge  of  the  business  of  the  plaintiff, 
might  reasonably  expect  him  to  order  in  response  thereto. 

'"That  although  said  defendants  received  said  acceptance  and 
order  of  this  plaintiff  on  said  September  20th,  1882,  they  attempted, 
on  September  21st,  1882,  to  withdraw  the  offer  contained  in  their 
said  letter  of  September  19th,  1882,  and  did,  on  said  September  21st, 
1882,  notify  this  plaintiff  of  the  withdrawal  of  said  offer  on  their  part; 
that  this  plaintiff  thereupon  demoded  of  the  defendants  the  delivery 
to  him  of  2000  barrels  of  Michigan  fine  salt,  in  accordance  with  the 
terms  of  said  offer,  accepted  by  this  plaintiff  as  aforesaid,  and  offered 
to  pay  them  therefor  in  accordance  with  said  terms,  and  this  plaintiff 
was  ready  to  accept  said  2000  barrels,  and  ready  to  pay  therefor  in 
accordance  with  said  terms.  Nevertheless,  the  defendants  utterly 
refused  to  deliver  the  same,  or  any  part  thereof,  by  reason  whereof 
this  plaintiff  sustained  damage  to  the  amount  of  $800. 

'"Wherefore  the  plaintiff  demands  judgment  against  the  defend- 
ants for  the  sum  of  $800,  witii  interest  from  September  21st,  1882, 
besides  the  costs  of  this  action.' 

"To  this  complaint  the  defendants  interposed  a  general  demurrer. 
The  Circuit  Court  overruled  the  demurrer,  and  from  the  order  over- 
ruling the  same  the  defendants  ai^)eal  to  this  court." 

Tatlor,  J.  The  only  question  presented  is  whether  the  i^^pel- 
lants'  letter,  and  the  tdegram  seat  by  the  respondent  in  reply  thereto, 
constitute  a  contract  for  the  sale  of  2000  barrels  of  Michigan  fine  salt 
by  the  appellants  to  the  respondent  at  the  price  named  in  such  letter. 

We  are  very  clear  that  no  contract  was  perfected  by  the  order 
tel^p^phed  by  the  respondent  in  answer  to  appellants'  letter. 
Ilie  learned  coimsel  for  the  respondent  clearly  appreciated  ihe  neces- 
sity of  putting  a  construction  upon  the  letter  which  is  not  apparent 
on  its  face,  and  in  their  complaint  have  interpreted  the  letter  to 
mean  that  the  appellants  by  said  letter  made  an  express  offer  to  sell 
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the  respondaiti  cm  the  terms  stat^,  such  reasonable  amount  of  salt 
as  he  might  order,  and  as  the  appellants  might  reasonably  expect 
him  to  order,  in  response  thereto.  If  in  order  to  entitle  the  plaintiff 
to  recover  in  this  action  it  is  necessary  to  prove  these  all^ations, 
then  it  seems  clear  to  us  that  the  writings  between  the  parties  do  not 
show  the  contract.  It  is  not  insisted  by  the  learned  counsel  for  the 
respondent  that  any  recovery  can  be  had  unless  a  proper  construction 
ef  the  letter  and  telegram  constitute  a  binding  contract  between  the 
parties.    *    *    * 

The  counsel  for  the  respondent  claims  that  the  letter  of  the  ap- 
pellants is  an  offer  to  sell  to  the  respcmdent,  on  the  terms  mentioned, 
any  reasonable  quantity  of  Michigian  fine  salt  that  he  might  see  fit 
to  order,  not  less  than  one  carload.  On  the  other  hand,  the  counsel 
for  the  appellants  claim  that  the  letter  is  not  an  offer  to  sell  any 
specffic  quantity  of  salt,  but  simply  a  letter  such  as  a  business  man 
would  send  out  to  customers  or  those  with  whom  he  desired  to  trade, 
soliciting  their  patronage.  To  give  the  letter  of  the  appellants  the 
construction  claimed  for  it  by  the  learned  counsel  for  the  respondent 
would  introduce  such  an  element  of  uncertainty  into  the  contract  as 
would  necessarily  render  its  enforcement  a  matter  of  difficulty,  and 
in  every  case  the  jury  trsring  the  case  would  be  called  upcm  to  deter- 
mine whether  the  quantity  ordered  was  such  as  the  appellants  might 
reasonably  expect  from  the  party.  This  question  would  necessarily 
involve  an  inquiry  into  the  nature  and  extent  of  the  business  of  the 
person  to  whom  the  letter  was  addressed,  as  well  as  to  the  extent  of 
the  business  of  the  appellants.  So  that  it  would  be  a  question  of 
fact  for  the  jury  in  each  case  to  determine  whether  there  was  a  binding 
contract  between  the  parties.  And  this  question  would  not  in  any 
way  depend  upon  the  language  used  in  the  written  contract,  but  upon 
proofs  to  be  made  outside  of  the  writings.  As  the  only  communica- 
tions between  the  parties,  upon  which  a  contract  can  be  predicated, 
are  the  letter  and  the  reply  of  the  respondent,  we  must  look  to  them, 
and  nothing  else,  in  order  to  determine  whether  there  was  a  contract 
in  fact.  We  are  not  at  liberty  to  help  out  the  written  contract,  if 
there  be  (me,  by  adding  by  parol  evidence  additional  facts  to  help 
out  the  writing  so  as  to  make  out  a  contract  not  expressed  therein. 
If  the  letter  of  the  appellants  is  an  offer  to  sell  salt  to  the  rei^pondent 
on  the  terms  stated,  then  it  must  be  held  to  be  an  c^er  to  sell  any 
quantity  at  the  option  of  the  respondent  not  less  than  oae  carload. 
The  difficulty  and  injustice  of  construii^  the  letter  into  such  an  offer 
is  so  apparent  that  the  learned  counsel  for  the  respondeM  do  not  insist 
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upon  it,  and  consequently  insist  that  it  ought  to  be  construed  as  an 
offer  to  sell  such  quantity  as  the  appellants,  from  their  knowledge  of 
the  business  of.  the  respondent,  might  reasonably  expect  him  to 
order. 

Rather  than  introduce  such  an  element  of  uncertainty  into  the 
contract,  we  deem  it  much  more  reasonable  to  construe  the  letter  as 
a  simple  notice  to  those  dealing  in  salt  that  the  appellants  were  in  a 
condition  to  supply  that  article  for  the  prices  named,  and  requesting 
the  person  to  whom  it  was  addressed  to  deal  with  them.  This  case 
is  one  where  it  is  eminently  proper  to  heed  the  injunction  of  Justice 
Foster  in  the  opinion  in  Lyman  v.  Robinscm,  14  Allen,  254:  ''That 
care  should  always  be  taken  not  to  construe  as  an  agreement  letters 
which  the  parties  intended  only  as  preliminary  negotiations." 

We  do  not  wish  to  be  understood  as  holding  that  a  party  may  not 
be  bound  by  an  offer  to  sell  personal  property,  where  the  amount  or 
quantity  is  left  to  be  fixed  by  the  person  to  whom  the  offer  is  made, 
when  the  offer  is  accepted  and  the  amount  or  quantity  fixed  before 
the  offer  is  withdrawn.  We  simply  hold  that  the  letter  of  the  appel- 
lants in  this  zase  was  not  such  an  offer.  If  the  letter  had  said  to  the 
respondent  we  will  sell  you  all  the  Michigan  fine  salt  you  will  order, 
at  the  price  and  on  the  terms  named,  then  it  is  undoubtedly  the  law 
that  the  appellants  would  have  been  bound  to  deliver  any  reasonable 
amount  the  respondent  might  have  ordered,  possibly  any  amount, 
or  make  good  their  default  in  damages.  The  case  cited  by  the  counsel 
decided  by  the  California  Supreme  Court  (Keller  v.  Ybarru,  3  Cal. 
147)  was  an  offer  of  this  kind  with  an  additional  limitation.  The  de- 
fendant in  that  case  had  a  crop  of  growing  grapes,  and  he  offered  to 
pick  from  the  vines  and  deliver  to  the  plaintiff,  at  defendant's  vine- 
yard, so  many  grapes  then  growing  in  said  vineyard  as  the  plaintiff 
should  wish  to  take  during  the  present  year  at  10  cents  per  pound  on 
delivery.  The  plaintiff,  within  the  time  and  before  the  offer  was 
withdrawn,  notified  the  defendant  that  he  wished  to  take  1900  pounds 
of  his  grapes  on  the  terms  stated.  The  Court  held  there  was  a  con- 
tract to  deliver  the  1900  pounds.  In  this  case  the  fixing  of  the  quan- 
tity was  left  to  the  person  to  whom  the  offer  was  made,  but  the 
amount  which  the  defendant  offered,  beyond  which  he  could  not  be 
bound,  was  also  fixed  by  the  amount  of  grapes  he  might  have  in  his 
vineyard  in  that  year.  The  case  is  quite  different  in  its  facts  from  the 
case  at  bar. 

The  cases  dted  by  the  learned  counsel  for  the  appellants  (Beaupre 
V.  P.  &  A.  Tel.  Co.,  21  Minn.  155,  and  Kinghome  v.  Montreal  Tel. 
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Co.,  U.  C.  18  Q.  B,  60)  are  nearer  in  their  main  facts  to  the  case  at 
bar,  and  in  both  it  was  held  there  was  no  contract.  We,  however, 
place  our  opmion  upon  the  language  of  the  letter  of  the  appellants, 
and  hold  that  it  cannot  be  fairly  construed  into  an  offer  to  sell  to  the 
respondent  any  quantity  of  salt  he  might  order,  nor  any  reasonable 
amount  he  might  see  fit  to  order.  The  language  is  not  such  as  a 
business  man  would  use  in  making  an  offer  to  sell  to  an  individual  a 
definite  amount  of  property.  The  word  "sell"  is  not  used.  They 
say,  "we  are  authorized  to  offer  Michigan  fine  salt,"  etc.,  and  volun- 
teer an  opinion  that  at  the  terms  stated  it  is  a  bargain.  They  do 
not  say,  we  offer  to  sell  to  you.  They  use  general  language,  proper 
to  be  addressed  generally  to  those  who  were  interested  in  the  salt 
trade.  It  is  clearly  in  the  nature  of  an  advertisement  or  business 
circular,  to  attract  the  attention  of  those  interested  in  that  business 
to  the  fact  that  good  bargains  in  salt  could  be  had  by  applying  to 
them,  and  not  as  an  offer  by  which  they  were  to  be  bound,  if  accepted, 
for  any  amount  the  persons  to  whom  it  was  addressed  might  see  fit 
to  order.  We  think  the  complaint  fails  to  show  any  contract  between 
the  parties,  and  the  demurrer  should  have  been  sustained. 

By  the  Court.  The  order  of  the  Circuit  Court  is  reversed, 
and  the  cause  remanded  for  further  proceedings  according  to 
law.* 

^  In  Johnston  Bros.  v.  Rogers  Bros.  (1899),  30  Ontario,  150,  defendants,  dealers 
in  flour,  wrote  to  plaintiffs  who  were  bakers,  ''  We  quote  you,  F.  O.  B.  your  sta- 
tion, Hungarian  $5.40  and  strong  Bakers  $5.00,  car  lots  only,  and  subject  to  sight 
drafts  with  bills  of  lading."  Plaintiffs  immediately  telegraphed,  "We  wiH  take 
2  cars  Hungarian  at  your  offer  of  yesterday."  Defendants  telegraphed  back  the 
same  day,  "Will  accept  advance  of  thirty  on-ye8terda3r's  quotations."  Hddf 
there  was  no  contract.  After  defining  "quote"  as  "to  give  the  current  or  market 
price  of,"  Falconbridge,  J.,  said:  "Now  if  we  write  the  equivalent  phrase  into 
the  letter —  'We  give  you  the  current  or  market  price,  F.  O.  B.  your  station  of 
Hungarian  Patent  $5.40 — '  can  it  be  for  a  moment  contended  that  it  is  an  offer 
which  needs  only  an  acceptance  in  terms  to  constitute  a  contract." 

In  Seymour  v.  Armstrong  (1901),  62  Kans.  720,  defendants,  commission  jner- 
chants,  inserted  the  following  advertisement  in  a  newspaper,  "We  will  pay  10}^ 
cents  net,  Topeka,  for  all  fresh  eggs  shipped  us  to  arrive  here  by  February  22. 
Acceptance  of  our  bid  with  number  of  cases  stated  to  be  sent  by  February  20." 
Plaintiff,  a  trade  rival,  wrote  in  reply, "  I  accept  your  offer  in '  Merchants'  Journal,' 
lOH  cents,  Topeka,  for  fresh  eggs  and  will  ship  you  on  C.  R.  I.  &  P.  K.  R.  450 
cases  fresh  eggs,  to  arrive  on  or  before  February  22.  The  eggs  are  all  packed  in 
new  No.  2  whitewood  cases,  and  I  will  accept  fifteen  cents  each  for  them,  or  you 
can  return  them  or  new  ones  in  place  of  them."  Hddf  semble,  defendants'  ad- 
vertisement was  an  offer,  Johnston,  J.,  saying:  "The  number  or  quantity  was 
left  to  the  determination  of  the  acceptor,  and  an  unconditional  acceptance  nam- 
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HARVEY  V.  FACEY 

In  the  Privy  Council,  1893 

On  Appeal  from  the  Supreme  Court  of  Jamaica 
[Reported  in  Law  Reports  Appeal  Cases  (1893),  552] 

LoBD  Morris  delivered  the  judgme^t  of  their  Lordships.  The 
appellants  instituted  an  action  against  the  respondents  to  obtain 
specific  performance  of  an  agreement  alleged  to  have  been  entered 
into  by  the  respondent,  Larchin  M.  Facey,  for  the  sale  of  a  property 
named  Bumper  Hall  Pen.  The  respondent,  L.  M.  Facey^  was  alleged 
to  have  had  power  and  authority  to  bind  his  wife,  the  respondent, 
Adelaide  Facey,  in  selling  the  property.  The  appellants  also  sought 
an  injunction  against  the  Mayor  and  Council  of  Kingston  to  restrain 
them  from  taking  a  conveyance  of  the  property  from  L.  M.  Facey. 

The  case  came  on  for  hearing  before  Curran,  J.,  who  dismissed 
the  action  with  costs,  on  the  ground  that  the  agreement  alleged  by 
the  appellants  did  not  disclose  a  concluded  contract  for  the  sale  and 
purchase  of  the  property.  The  Court  of  Appeal  reversed  the  judg- 
ment of  Curran,  J.,  and  declared  that  a  binding  agreement  for  the 
sale  and  purchase  of  the  property  had  been  proved  as  between  the 
appellants  and  the  respondent,  L.  M.  Facey,  but  that  the  appellants 
had  failed  to  establish  that  the  said  L.  M.  Facey  had  power  to  sell 
the  said  property  without  the  concurrence  of  his  wife,  the  said  Ade- 
laide Facey,  or  that  she  had  authorized  him  to  enter  into  the  agree- 
ment relied  on  by  ihe  appellants,  and  that  the  agreement  could  not 
therefore  be  specifically  performed,  and  the  Court  ordered  that  the 
appellants  should  have  forty  shillings  for  damages  against  L.  M. 
Facey  in  respect  of  the  breach  of  the  agreement,  with  costs  in  both 
Courts  against  L.  M.  Facey  in  respect  of  the  breach  of  the  agreement. 

The  appellants  obtained  leave  from  the  Supreme  Court  to  appeal 
to  Her  Majesty  in  Coimcil,  and  afterward  obtained  specifid  leave  from 
Her  Majesty  in  Council  to  appeal  in  respect  of  a  point  not  included 
in  the  leave  granted  by  the  Supreme  Court,  but  the  Order  in  Council 
provided  that  the  respondents  should  be  at  liberty  at  the  hearing, 

ing  any  reasonable  number  or  quantity  is  sufficient  to  convert  the  o£fer  into  a 
binding  obligation/' 

See  Schenectady  Stove  Co.  v.  Holbrook  (1886),  101  N.  Y.  45  (catalog  of 
prices). — ^Eds. 
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without  special  leave  to  contest  the  contract  alleged  in  the  pleadings 
and  affirmed  by  the  Court  of  Appeal. 

The  appellants  are  solicitors  carrying  on  business  in  partnership 
at  Kingston,  and  it  appears  that  in  the  beginning  of  October,  1891, 
negotiations  took  place  between  the  respondent,  L.  M.  Facey  and 
the  Mayor  and  Council  of  Kingston  for  the  sale  of  the  property  in 
question,  that  Facey  had  offered  to  sell  it  to  them  for  the  sum  of 
£900,  that  .the  offer  was  discussed  by  the  council  at  their  meeting  on 
October  6th,  1891,  and  the  consideration  of  its  acceptance  deferred; 
that  on  October  7th,  1891,  L.  M.  Facey  was  travelling  in  the  train 
from  Kingston  to  Porus,  and  that  the  appellants  caused  a  telegram  to 
be  sent  after  him  from  Kingston  addressed  to  him  ''on  the  train  for 
Porus,"  in  the  following  words:  "Will  you  sell  us  Bumper  Hall  Pen? 
Telegraph  lowest  cash  price — answer  paid;"  that  on  the  same  day 
L.  M.  Facey  replied  by  telegram  to  the  appellants  in  the  following 
words:  "Lowest  price  for  Bumper  Hall  Pen  £900;"  that  on  the  same 
day  the  appellants  replied  to  the  last-mentioned  telegram  by  a  tele- 
gram addressed  to  L.  M.  Facey  "on  train  at  Porus"  in  the  words 
following:  "We  agree  to  buy  Bumper  Hall  Pen  for  the  sum  of  £900 
asked  by  you.  Please  dend  us  yoiu:  title  deed  in  order  that  we  may 
get  early  possession."  The  above  telegrams  were  duly  received  by 
the  appellants  and  by  L.  M.  Facey.  In  the  view  their  Lordships 
take  of  this  case  it  becomes  unnecessary  to  consider  several  of  the 
defences  put  forward  on  the  part  of  the  respondents,  as  their  Lord- 
ships concur  in  the  judgment  of  Curran,  J.,  that  there  was  no  con- 
cluded contract  between  the  appellants  and  L.  M.  Facey  to  be  col- 
lected from  the  aforesaid  telegrams.  The  first  telegram  asks  two 
questions.  The  first  question  is  as  to  the  willingness  of  L.  M.  Facey 
to  sell  to  the  appellants;  the  second  question  asks  the  lowest  price, 
and  the  word  "Telegraph"  is  in  its  collocation  addressed  to  that 
second  question  only.  L.  M.  Facey  replied  to  the  second  question 
only,  and  gives  his  lowest  price.  The  third  telegram  from  the  ap- 
pellants treats  the  answer  of  L.  M.  Facey  stating  his  lowest  price 
as  an  unconditional  offer  to  sell  to  them  at  the  price  named.  Their 
Lordships  cannot  treat  the  telegram  from  L.  M.  Facey  as  binding  him 
in  any  re^)ect,  except  to  the  extent  it  does  by  its  terms — viz.,  the 
lowest  price.  Elverything  else  is  left  open,  and  the  reply  telegram 
from  the  appellants  caimot  be  treated  as  an  acceptance  of  an  offer  to 
sell  to  them;  it  is  an  offer  that  required  to  be  accepted  by  L.  M.  Facey. 
The  contract  could  only  be  completed  if  L.  M.  Facey  had  accepted 
the  appellant's  last  telegram.    It  has  been  contended  for  the  appel- 
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lants  that  L.  M.  Facey's  telegram  should  be  read  as  saymg  ''yes" 
to  the  first  question  put  in  the  appellant's  telegram,  but  there  is  noth- 
ing to  support  that  contention.  L.  M.  Facey's  telegram  gives  a  pre- 
cise answer  to  a  precise  question — viz.,  the  price.  The  contract  must 
appear  by  the  telegrams,  whereas  the  appellants  are  obliged  to  con- 
tend that  an  acceptance  of  the  first  question  is  to  be  implied.  Their 
Lordships  are  of  opinion  that  the  mere  statement  of  the  lowest  price 
at  which  the  vendor  would  sell  contains  no  implied  conta-act  to  sell  at 
that  price  to  the  persons  making  the  inquiry.  Their  Lordships  will 
therefore  humbly  advise  Her  Majesty  that  the  judgment  of  the  Su- 
preme Court  should  be  reversed  and  the  judgment  of  Curran,  J., 
restored.  The  appellants  must  pay  to  the  respondents  the  costs  of 
the  appeal  to  the  Supreme  Court  and  of  this  appeal.^ 


CROSSLEY  V.  MAYCOCK 

In  Chancery,  before  Sir  George  Jessel,  M.  R.,  1874 

[Reported  in  Law  Reports,  18  Equity  Cases,  180] 

Demurrer. 

This  was  a  suit  by  vendors  for  the  specific  performance  of  a  con- 
tract for  the  sale  of  land. 
The  bill  alleged  that  the  defendants  offered  to  piurchase  the  plot 

^  ''The  instruction  given  by  the  court  to  the  jury,  to  the  effect  that  the  cor- 
respondence, taking  either  the  statement  of  plaintiff  or  defendant  as  to  the  con- 
tents of  plaintiff's  first  letter,  constituted  a  contract,  is  erroneous.  Defendant's 
evidence  is  to  the  effect  that  the  letter  simply  inquired  if  he  was  the  owner  of  the 
property,  and  the  price  thereof.  It  made  no  proposition  to  purchase,  named  no 
purchaser,  and,  in  fact,  contained  nothing  which  could  have  been  so  understood. 
The  answer  to  this  letter  simply  states  a  price  which  defendant  regards  as  'cheap, ' 
and  the  fact  that  it  would  be  difficult  to  make  a  title  at  once.  We  do  not  under- 
stand the  letter  to  contain  a  proposition  to  sell  the  lots.  The  mere  statement  of 
the  price  at  which  property  is  held  cannot  be  understood  as  an  offer  to  sell.  The 
seller  may  desire  to  choose  the  purchaser,  and  may  not  be  willing  to  part  with  his 
property  to  any  one  who  offers  his  price.  We  regard  the  correspondence,  taking 
it  as  given  in  defendant's  testimony,  so  far  as  it  goes,  as  amounting,  on  defend- 
ant's part,  simply  to  a  negotiation,  and  not  to  a  binding  offer.  It  required  the 
acceptance  by  him  of  the  offer  contained  in  plaintiff's  last  letter  to  create  a  bind- 
ing contract."— Per  Beck,  C.  J.,  in  Knight  v.  Cooley  (1872),  34  Iowa,  219-220.— 
Eds. 
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of  land  in  question  by  a  letter  dated  October,  1873,  which  was  in 
the  following  terms: 

^'We  beg  to  submit  our  offer  for  the  plot  of  land  on  the  east  side 
of  Tuel  Lane — \iz.,  £2  per  yard  superficial;  the  purchase  to  be  com- 
pleted and  possession  given  up  on  or  before  January  21st,  1874.'' 

That  the  plaintiffs  sent  the  following  answer  to  the  defendants, 
dated  October  27th,  1873: 

"We  are  in  receipt  of  your  note  offering  us  £2  per  superficial  yard 
for  the  plot  of  land  on  the  east  side  of  Tuel  Lane,  which  offer  we  ac- 
cept, and  now  hand  you  two  copies  of  conditions  of  sale,  which  we 
have  signed;  we  will  thank  you  to  sign  same,  and  return  one  of  the 
copies  to  us." 

That  the  conditions  of  sale  referred  to  in  the  above  letter  (which 
were  set  out  in  the  bill)  were  prepared  in  duplicate,  signed  by  the 
plaintiffs,  and  enclosed  with  the  letter  to  the  defendants,  and  after 
reciting  that  the  plaintiffs  had  agreed  to  sell  and  the  defendants  to 
buy  the  piece  of  land  therein  described,  various  stipulations  were 
made  as  to  the  delivery  of  the  abstract,  the  time  within  which  objec- 
tions should  be  made  to  the  title,  and  the  time  when  the  purchase 
should  be  completed. 

That  the  defendants  did  not  sign  the  agreement  containing  the 
conditions  of  sale,  and  that  they  subsequently  refused  to  complete 
the  contract. 

The  bill  prayed  a  declaration  that  the  said  two  letters  created  a 
binding  contract  for  the  sale  and  purchase  of  the  said  plot  of  land, 
which  ought  to  be  specifically  performed. 

Jessel,  M.  R.  The  only  question  in  this  case  is,  what  is  the 
true  construction  of  the  letter  of  the  plaintiffs  of  October  27th, 
1873.    *    *    * 

The  principle  which  governs  these  cases  is  plain.  If  there  is  a  sim- 
ple acceptance  of  an  offer  to  purchase,  accompanied  by  a  statement 
that  the  acceptor  desires  that  the  arrangement  should  be  put  into 
some  more  fonnal  terms,  the  mere  reference  to  such  a  proposal  will 
not  prevent  the  C!ourt  from  enforcing  the  filnal  agreement  so  arrived 
at.  But  if  the  agreement  is  made  subject  to  certidn  conditions  then 
specified  or  to  be  specified  by  the  party  making  it,  or  by  his  solicitor, 
then,  until  those  conditions  are  accepted,  there  is  no  final  agree- 
ment such  as  the  Court  will  enforce. 
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Here  the  allegation  is  that  the  agreement  was  subject  to  certain 
conditions  of  sale,  which  were  very  special,  and  such  as  no  purchaser 
would  be  bound  to  accept  under  an  open  contract.  I  am  of  opinion 
that  the  acceptance  was  only  conditional,  and  that  there  was  no  final 
contract. 

The  demurrer  must  be  aUawed. 


SANDERS  V.  POTTLITZER  BROS,  FRUIT  COMPANY 

In  the  Court  of  Appeals  of  New  York,  1894 

[Reported  in  144  New  York,  209] 

O'Brien,  J.  The  plaintiffs  in  this  action  sought  to  recover  dam- 
ages for  the  breach  of  a  contract  for  the  sale  and  delivery  of  a  quan- 
tity of  apples.  The  complaint  was  dismissed  by  the  referee  and  his 
judgment  was  affirmed  upon  appeal.  The  only  question  to  be  con- 
sidered is  whether  the  contract  stated  in  the  complaint,  as  the  basis 
for  damages,  was  ever  in  fact  made  so  as  to  become  binding  upon 
the  parties.  On  October  28th,  1891,  the  plaintiflfs  submitted  to  the 
defendant  the  following  proposition  in  writing: 

"Buffalo,  N.  Y.,  October  28,  1891. 
"Mbssbs.  PoTTLmBR  Bros.  Fruit  Co.,  Laf^ette,  Ind.: 

"Gentlemen:  We  offer  you  ten  carloads  of  apples  to  be  from  175 
to  200  barrels  per  car,  put  up  in  good  order,,  from  stock  inspected 
by  your  Mr.  Leo  Pottlitzer  at  Nunda  and  Silver  Springs.  The  apples 
not  to  exceed  one  half  green  fruit,  balance  red  f ruit,  to  be  shipped  as 
follows: 

'First  oar  between  December  1st  and  15th,  189L 
"Second  car  between  December  15th  and  30th,  1891,  and  one  car 
each  ten  days  after  January  1st,  1892,  imtil  all  are  shipped*  Dates 
above  specified  to  be  considered  as  approximate  a  few  days  dther 
way,  at  the  price  of  $2.00  per  barrel,  free  on  board  cars  at  Silver 
Springs  and  Nunda,  in  refrigerator  cars,  this  proposition  to  be  ac- 
cepted not  later  than  the  31st  inst.,  and  you  to  pay  us  $500  upon 
acceptance  of  the  proposition,  to  be  deducted  from  the  purchase 
price  of  apples  at  the  rate  of  $100  per  car  on  the  last  five  ears. 

"Yours  respectfully, 

"J.  Sanders  A  Son.'' 
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To  this  propoeitiaii  the  defendant  replied  by  tel^raph  oq  Octo- 
ber 31st  as  IoIIowb: 

"Lapatbttb,  Ind.,  October  31. 
"J.  Sandebs  &  Son: 

"We  accept  your  proposition  on  apples,  provided  you  will  change 
it  to  read  car  every  eight  days  from  January  1st,  none  in  December; 
wire  acceptance. 

"POTTLITZER  BrOS.  PrUIT  Co." 

On  the  same  day  the  plaintiffs  replied  to  this  despatch  to  the  effect 
that  they  could  not  accept  the  modification  proposed,  but  must  insist 
upon  the  original  offer.  On  the  same  day  the  defendant  answered 
the  plaintiffs'  telegram  as  follows: 

''  Can  only  accept  condition  as  stated  in  last  message.  Only  way 
we  can  accept.  Answer  if  accepted.  Mail  contract  and  we  will  then 
forward  draft. 

"PoTEUTaoDR  Bros.  Fruit  Co." 

The  matter  thus  rested  till  November  4th,  when  the  plaintiffs  re- 
ceived the  following  letter  from  the  defendant: 

"Lafayette,  Ind.,  November  2, 1891. 
"J.  Sanders  &  Son,  Stafford,  N.  Y.: 

"Gents:  We  are  in  receipt  of  yoiur  telegrams,  also  your  favor  of 
the  31st  ult.  While  we  no  doubt  think  we  have  offered  you  a  fair 
contract  on  apples,  still  the  dictator  of  this  has  learned  on  his  return 
home  that  there  are  so  many  near-by  apples  coming  into  market  that 
it  will  affect  the  sale  of  apples  in  December,  and,  therefore,  we  do  not 
think  it  advisable  to  take  the  contract  unless  you  made  it  read  for 
shipment  from  January  1st.  We  are  very  sorry  you. cannot  do  this, 
but  perhaps  we  will  be  able  to  take  some  fruit  from  you,  as  we  will 
need  it  in  the  spring.  If  you  can  change  the  contract  so  as  to  read 
as  we  wired  you  we  will  accept  it  and  forward  you  draft  in  payment 

on  same.  "Pottlitzbr  Frttit  Co." 

On  receipt  of  this  letter  the  plaintiffs  sent  the  following  message 
to  the  defendant  by  telegraph: 

"November  4. 
''PoTTLiTZBR  Bros.  Fruit  Co.,  Lafayette,  Ind.:^ 

"Letter  received.  Will  accept  conditions.  If  satisfactory,  answer 
and  will  forward  contract. 

^J.  Sanders  &  Son." 
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The  defendant  replied  to  this  message  by  telegraph,  saying:  "AH 
right,  send  contract  as  stated  in  o\ir  message."  The  plaintiffs  did 
prepare  and  send  on  the  contract  precisely  in  the  terms  embraced 
in  the  foregoing  correspondence,  which  was  the  original  proposition 
made  by  the  plaintiffs,  as  modified  by  defendant's  telegram  above 
set  forth,  and  which  was  acceded  to  by  the  plaintiflFs.  This  was  not 
satisfactory  to  the  defendant,  and  it  returned  it  to  the  plaintifb  with 
certain  modifications,  which  were  not  referred  to  in  the  correspond- 
ence. These  modifications  were:  (1)  That  the  fruit  should  be  well 
protected  from  frost  and  well  hayed;  (2)  that  if,  in  the  judgment  of 
the  plaintiffs,  it  was  necessary  or  prudent  that  the  cars  should  be 
fired  through,  the  plaintiffs  should  furnish  the  stoves  for  the  purpose, 
and  the  defendant  pay  the  expense  of  the  man  to  be  employed  in 
looking  after  the  fires  to  be  kept  in  the  cars;  (3)  that  the  plaintiffs 
should  line  the  cars  in  winch  the  fruit  was  shipped.  These  condi- 
tions were  more  burdensome  and  rendered  the  contract  less  profitable 
to  the  plaintiffs.  They  were  not  expressed  in  the  correspondence,  and 
I  think  cannot  be  implied.  They  were  not  assented  to  by  the  plain- 
tiffs, and  on  their  declining  to  incorporate  them  in  the  paper  the  de- 
fendant treated  the  negotiations  as  at  an  end,  and  notified  the  plain- 
tiffs that  it  had  placed  its  order  with  other  parties.  There  was  some 
further  correspondence,  but  it  is  not  material  to  the  question  pre- 
sented by  the  appeal.  The  writings  and  telegrams  that  passed  be- 
tween the  parties  contain  all  the  elements  of  a  complete  contract. 
Nothing  was  wanting  in  the  plaintiffs'  original  proposition,  but  the 
defendant's  assent  to  it  in  order  to  constitute  a  contract  binding  upon 
both  parties  according  to  its  terms.  This  assent  was  given  upon 
condition  that  a  certain  specified  modification  was  accepted.  The 
plaintiffs  finally  assented  to  the  modification  and  called  upon  the 
defendant  to  signify  its  assent  again  to  the  whole  arrangement  as 
thus  modified,  and  it  repUed  that  it  was  "all  right,"  which  must  be 
taken  as  conclusive  evidence  that  the  minds  of  the  parties  had  met 
and  agreed  upon  certain  specified  and  distinct  obligations  which 
were  to  be  observed  by  both.  It  is  true,  as  found  by  the  learned 
referee,  that  the  parties  intended  that  the  agreement  should  be  form- 
ally expressed  in  a  single  paper  which,  when  signed,  should  be  the 
evidence  of  what  had  already  been  agreed  upon.  But  neither  party 
was  entitled  to  insert  in  the  paper  any  material  condition  not  referred 
to  in  the  correspondence,  and  if  it  was  inserted  without  the  consent 
of  the  other  party  it  was  unauthorized.  Hence  the  defendant,  by 
insisting  upon  further  material  conditions  not  expressed  or  implied 
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in  the  correspondence,  defeated  the  intention  to  reduce  the  agree- 
ment to  the  form  of  a  single  paper  signed  by  both  parties.  The  plain- 
tiffs then  had  the  right  to  fall  back  upon  their  ^rritten  proposition 
as  originally  made  and  the  subsequent  letters  and  tel^rams,  and  if 
they  constituted  a  contract  of  themselves  the  absence  of  the  formal 
agreement  contemplated  was  not  under  the  circumstances  material. 
When  the  parties  intend  that  a  mere  verbal  agreement  shall  be  finally 
reduced  to  writmg  as  the  evidence  of  the  terms  of  the  contract,  it 
may  be  true  that  nothing  is  binding  upon  either  party  until  the  writ- 
ing is  executed. 

But  here  the  contract  was  already  in  writing,  and  it  was  none  the 
less  obligatory  upon  both  parties  because  they  intended  that  it  should 
be  put  into  another  form,  especially  when  their  intention  is  made 
impossible  by  the  act  of  one  or  the  other  of  the  parties  by  insisting 
upon  the  msertion  of  conditions  and  provisions  not  contemplated  or 
embraced  in  the  correspondence.  (Vassar  v.  Camp,  11  N.  Y.  441; 
Brown  v.  Norton,  50  Hun,  248;  Pratt  v.  H.  R.  R.  R.  Co.,  21  N.  Y. 
308.)  The  principle  that  governs  in  such  cases  was  clearly  stated  by 
Selden,  J.,  in  the  case  last  cited  in  these  words:  ''A  contract  to  make 
and  execute  a  certain  written  agreement,  the  terms  of  which  are  mutu- 
ally understood  and  agreed  upon,  is,  in  all  respects,  as  valid  and  obli- 
gatory, where  no  statutory  objection  interposes,  as  the  written  con- 
tract itself  would  be,  if  executed.  If,  therefore,  it  should  appear  that 
the  minds  of  the  parties  had  met;  that  a  proposition  for  a  contract  had 
been  made  by  one  party  and  accepted  by  the  other;  that  the  terms 
of  this  contract  were  in  all  respects  definitely  understood  and  agreed 
upon,  and  that  a  part  of  the  mutual  understanding  was,  that  a  written 
contract,  embodying  these  terms,  should  be  drawn  and  executed  by 
the  respective  parties,  this  is  an  obligatory  contract,  which  neither 
party  is  at  liberty  to  refuse  to  perform." 

In  this  case  it  is  apparent  that  the  minds  of  the  parties  met  through 
the  correspondence  upon  all  the  terms  as  well  as  the  subject>-matter 
of  the  contract,  and  that  the  subsequent  failure  to  reduce  this  con- 
tract to  the  precise  form  intended,  for  the  reason  stated,  did  not 
affect  the  obligations  of  either  party,  which  had  already  attached, 
and  they  may  now  resort  to  the  primary  evidence  of  their  mutual 
stipulations.  Any  other  rule  would  always  permit  a  party  who  has 
entered  into  a  contract  like  this  through  letters  and  telegraphic  mes- 
sages to  violate  it  whenever  the  understanding  was  that  it  should  be 
reduced  to  another  written  form,  by  simply  suggesting  other  and 
additional  terms  and  conditions.    If  this  were  the  rule  the  contract 
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would  never  be  completed  ia  eases  where  by  changes  in  the  market 
or  other  events  occurring  subsequent  to  the  written  negotiations  it 
became  the  interest  of  either  party  to  adopt  that  course  in  order  to 
escape  or  evade  obligations  incurred  in  the  ordinary  course  of  com- 
mercial business.  A  stipulation  to  reduce  a  valid  written  contract 
to  some  other  form  camiot  be  used  for  the  purpose  of  imposing  upon 
either  party  additional  burdens  or  obligations  or  of  evading  the  per* 
formance  of  those  things  which  the  parties  have  mutually  agreed 
upon  by  such  means  as  made  the  promise  or  assent  binding  in  law. 
There  was  no  proof  of  any  custom  existing  between  the  shippers  and 
consignees  of  such  property  in  regard  to  the  payment  of  the  expense 
of  firing,  lining,  and  haying  the  cars.  If  it  be  said  that  such  precau- 
tions are  necessary  in  order  to  protect  the  property  while  in  transit, 
that  does  not  help  the  defendant.  The  question  still  remains,  who 
was  to  bear  the  expense?  The  plaintiffs  had  not  agreed  to  pay  it  any 
moi'e  than  they  had  agreed  to  pay  the  freight  or  incur  the  other  ex- 
penses of  transportation.  The  plaintiffs  sent  a  plam  proposition 
which  the  defendant  accepted  without  any  such  conditions  as  it 
subsequently  sought  to  attach  to  it.  That  the  parties  intended  to 
make  and  sign  a  final  paper  does  not  warrant  the  inference  that  they 
also  intended  to  make  another  and  different  agreement.  The  de- 
fendant ia  in  no  better  position  than  it  would  be  in  case  it  had  refused 
to  sign  the  final  writing  without  alleging  any  reasons  whatever.  The 
principle,  therefore,  which  is  involved  in  the  case  is  this,  can  parties 
who  have  exchanged  letters  and  telegrams  with  a  view  to  an  agree^ 
ment,  and  have  arrived  at  a  point  where  a  clear  and  definite  propo- 
sition is  made  on  the  one  side  and  accepted  on  the  other,  with  an 
understanding  that  the  agreement  shall  be  expressed  in  a  formal  writ- 
mg,  ever  be  bound  until  that  writing  is  signed?  If  they  are  at  liberty 
to  repudiate  the  proposition  or  acceptance,  as  the  case  may  be,  at  any 
time  before  the  paper  is  signed,  and  as  the  market  may  go  up  or  down, 
then  this  case  is  well  decided.  But  if  at  the  close  of  the  oorres^nd- 
ence  the  plaintiffs  became  bound  by  their  offer,  and  the  defendant  by 
its  acceptance  of  that  offer,  whether  the  final  writing  was  signed  or 
not,  as  I  think  they  did,  under  such  circumstances  as  the  record  dis- 
closes, then  the  conclusion  of  the  learned  referee  was  erroneous.  To 
allow  either  party  to  repudiate  the  obligations  clearly  expressed  in 
the  correspondence,  unless  the  other  will  assent  to  material  condi- 
tions, not  before  referred  to,  or  to  be  implied  from  the  transaction, 
would  be  introducing  an  element  of  great  confusion  and  uncertainty 
into  the  law  of  contracts.    If  the  parties  did  not  become  bound  in 
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this  case,  they  cannot  be  bound  in  any  case  until  the  writing  is  exe- 
cuted. 

The  judgment'  should  be  reversed  and  a  new  trial  granted,  costs 
to  abide  the  event. 

All  concur,  except  Earl,  Gray,  and  Bartlett,  JJ.,  dissenting. 

Jvdgment  reversed} 


MISSISSIPPI  AND  DOMINION  STEAMSHIP  CO.  v.  SWIFT 

-♦ 
In  the  Supreme  Judicial  Court  of  Maine,  1894 

[Reported  in  86  Maine,  248]  ^ 

Emery,  J.    *    *    * 

The  plaintiff  now  contends  that  it  appears  from  this  correspond- 
ence, as  explained  by  oral  testimony,  that  the  terms  of  a  complete 
contract  were  mutually  agreed  upon,  April  5th,  by  Swift  &  Co/s  [de- 
fendants'] letter  of  that  date;  and  that  the  parties  then  had  mutually 
signified  an  intention  to  be  bound.  The  defendants  contend  that  the 
correspondence  and  the  circumstances  do  not  show  that  the  terms  of 
such  a  contract  were  then  or  ever  agreed  upon;  and  further,  that  the 
correspondence  and  circumstances  do  show  that  the  parties  contem- 
plated that  such  terms  as  should  be  agreed  upon,  should  be  expressed 
in  some  formal  mstrument,  to  be  written  and  signed  before  any  con- 
tract should  be  considered  as  complete.  A  formal  draft  of  the  terms 
of  a  contract  was  prepared  by  the  plaintiff,  but  was  not  signed  by 
either  party.    Was  there  a  complete  contract  without  that  signing? 

The  burden  is  upon  the  plaintiff  to  maintain  the  affirmative.   *  ♦  * 

From  these  expressions  of  courts  and  jurists,  it  is  quite  clear  that, 
after  all,  the  question  is  mainly  one  of  intention.  If  the  party  sought 
to  be  charged  intended  to  close  a  contract  prior  to  the  formal  signing 

^  See  Pratt  v.  Hudson  River  R.  Co.  (1860),  21  N.  Y.  305;  Brauer  v.  Oceanic 
Steam  Nav.  Co.  (1904),  178  N.  Y.  339;  Sherry  v.  Proal  (1912)-,  206  N.  Y.  726  (parol 
negotiations  for  one  year  lease);  Wilbur  v.  Collin  (1896),  4  App.  Div.  (N.  Y.)i 
417;  Franke  v.  Hewitt  (1900),  56  App.  Div.  497;  Boysen  v.  Van  Dorn  Iron  Works 
Co.  (1904),  94  App.  Div.  95;  Pierce  v.  Cornell  (1907),  117  App.  Div.  66;  Ferguson 
Contr.  Co.  v.  Helderberg  Cement  Co.  (1909),  135  App.  Div.  494;  Corn  v.  Berg- 
man (1910),  138  App.  Div.  260.— Eds. 

*Only  portions  of  the  opinion  are  printed. — Eds. 
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of  a  written  draft,  or  if  he  signified  such  sai  intention  to  the  other 
party,  he  will  be  bound  by  the  contract  actually  made,  though  the 
signing  of  the  written  draft  be  omitted.  If  on  the  other  hand,  such 
party  neither  had  nor  signified  such  an  intention  to  close  the  contract 
until  it  was  fully  expressed  in  a  written  instrument  and  attested  by 
signature,  then  he  will  not  be  bound  until  the  signatiures  are  aflSxed. 
The  expression  of  the  idea  may  be  attempted  in  other  words:  if  the 
written  draft  is  viewed  by  the  parties  merely  as  a  convenient  me- 
morial, or  record  of  their  previous  contract,  its  absence  does  not 
affect  the  binding  force  of  the  contract;  if,  however,  it  is  viewed  as 
consummation  of  the  n^otiation,  there  is  no  contract  until  the  writ- 
ten draft  is  finally  signed. 

In  determining  which  view  is  entertained  in  any  particular  case, 
several  circumstances  may  be  helpful,  as:  whether  the  contract  is  of 
that  class  which  are  usually  found  to  be  in  writing;  whether  it  is  of 
such  nature  as  to  need  a  formal  writing  for  its  full  expression;  whether 
it  has  few  or  many  details;  whether  the  amount  involved  is  large  or 
small;  whether  it  is  a  common  or  imusual  contract;  whether  the  nego- 
tiations themselves  indicate  that  a  written  draft  is  contemplated  as 
the  final  conclusion  of  the  negotiations.  If  a  written  draft  is  pro- 
posed, suggested  or  referred  to,  during  the  negotiations,  it  is  some 
evidence  that  the  parties  intended  it  to  be  the  final  closing  of  the 
contract.    *    *    * 

The  case  is  by  no  means  free  from  doubt  and  difficulty,  but  due 
reflection  and  study  of  the  evidence  have  at  last  brought  us  to  the 
conclusion,  that  what  the  plaintiff  claims  to  have  become  a  perfected 
contract  on  April  5th,  1890,  by  the  defendant's  letter  of  that  date, 
was  at  the  most  only  the  acceptance  of  the  proposed  basis  of  a  con- 
tract, which  was  yet  to  be  perfected  as  to  details,  and  put  in  writing; 
and  that  the  defendants  did  not  have,  nor  signify,  any  intention  to 
be  bound  until  the  written  draft  had  been  made  and  signed. 

Jtidgmenl  for  d^endants. 
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(b)  Unity  of  eo^essed  intention 

PAYNE  V.  CAVE  ^ 

In  the  King's  Bench,  1789 
[Reported  in  3  Term  Beports,  148] 

This  was  an  action,  tried  at  the  Sittings  after  last  Term  at  Guild- 
hall before  Lord  Kenyon,  wherein  the  declaration  stated,  that  the 
plaintiff,  on  September  22d,  1788,  was  possessed  of  a  certain  worm- 
tub,  and  a  pewter  worm  in  the  same,  which  were  then  and  there  about 
to  be  sold  by  public  auction  by  one  S.  M.,  the  agent  of  the  plaintiff 
in  that  behalf;  the  conditions  of  which  sale  were  to  be  the  usual  con- 
ditions of  sale  of  goods  sold  by  auction,  etc.,  of  all  which  premises 
the  defendant  afterward,  to  wit,  etc.,  had  notice;  and  thereupon  the 
defendant  in  consideration  that  the  plaintiff,  at  the  special  instance 
and  request  of  the  defendant,  did  then  and  there  undertake  and  prom- 
ise to  perform  the  conditions  of  the  said  sale,  to  be  performed  by  the 
plaintiff,  as  seller,  etc.,  imdertook,  and  then  and  there  promised  the 
plaintiff  to  perform  the  conditions  of  the  sale,  to  be  performed  on 
the  part  of  the  buyer,  etc.  And  the  plaintiff  avers,  that  the  conditions 
of  sale,  hereinafter  mentioned,  are  usual  conditions  of  sale  of  goods 
sold  by  auction,  to  wit,  that  the  highest  bidder  should  be  the  pur- 

V"  Death  or  insanity  may  prevent  the  completion  of  the  contract  as  effectually 
as  the  most  complete  revocation,  but  they  are  not  properly  revocations  of  the 
offer.  They  are  not  acts  of  the  will  of  the  offerer,  and  their  effect  does  not  rest 
upon  a  supposed  change  of  purpose.  They  interrupt  the  completion  of  the  con- 
tract— ^that  is,  the  making  of  the  contract — because  a  contract  cannot  be  made 
directly  with  a  dead  man  or  a  lunatic.  Hie  contract  is  not  made  until  the  offer 
is  accepted;  and  if  the  person  with  whom  you  merely  intend  to  contract  dies  or 
becomes  insane  before  you  have  contracted  with  him,  you  can  no  longer  contract 
decidedly  with  him.  You  cannot,  by  adhibiting  your  acceptance  to  an  offer,  and 
addressing  it  to  a  dead  man  or  a  lunatic,  make  it  binding  for  him,  whether  his 
death  or  insanity  be  or  be  not  known  to  you.  In  such  a  case  there  is  no  revoca- 
tion, in  the  correct  use  of  the  word,  but  there  is  an  interruption— an  effective 
obstacle  to  the  completion  of  the  contract,  equivalent  in  result  to  a  revocation, 
though  operating  by  very  different  facts  and  very  different  principles.  Revocar 
tion  or  recall  is  an  act  of  the  offerer  by  which  he  communicates  his  change  of 
purpose  and  withdraws  from  the  offeree  the  right  he  had  given  him  to  complete 
the  contract  by  acceptance." — ^The  Lord  President  in  Thomson  v.  James  (1855)| 
18  Dunlop,  1,  10.— Eds. 
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chaser,  and  should  deposit  five  shillings  in  the  pound,  and  that  if 
the  lot  purchased  were  not  paid  for  and  taken  away  in  two  days'  time, 
it  should  be  put  up  again  and  resold,  etc.  [stating  all  the  conditions]. 
It  then  stated  that  the  defendant  became  the  purchaser  of  the  lot  in 
question  for  £40,  and  was  requested  to  pay  the  usual  deposit,  which 
he  refused,  etc.  At  the  trial,  the  plaintiff's  counsel  opened  the  case 
thus:  The  goods  were  put  up  in  one  lot  at  an  auction;  there  were 
several  bidders,  of  whom  the  defendant  was  the  last  who  bid  £40; 
the  auctioneer  dwelt  on  the  bidding,  on  which  the  defendant  said, 
"Why  do  you  dwdl?  you  will  not  get  more."  The  auctioneer  sd.id 
that  he  was  informed  the  worm  weighed  at  least  1300  cwt.,  and  was 
worth  more  than  £40;  the  defendant  then  asked  him  whether  he 
would  warrant  it  to  weigh  so  much,  and  received  an  answer  in  the 
negative,  he  then  declared  that  he  would  not  take  it,  and  refused  to 
pay  for  it.  -  It  was  re^sold  on  a  subsequent  day's  sale  for  £30  to  the 
defendant,  against  whom  the  action  was  brought  for  the  difference. 
Lord  Eenyon,  being  of  opinion,  on  this  statement  ot  the  case,  that 
the  defendant  was  at  liberty  to  withdraw  his  bidding  any  time  before 
the  hammer  was  knocked  down^  nonsuited  the  plaintiff. 

Walton  now  moved  to  set  aside  the  ncHusuit,  on  the  ground  that 
the  bidder  was  bound  by  the  conditions  of  the  sale  to  abide  by  his 
bidding,  and  could  not  retract.  By  the  act  of  bidding,  he  acceded  to 
those  conditions,  one  of  which  was,  that  the  highest  bidder  should  be 
the  buyer.  The  hammer  is  suspended,  not  for  the  benefit  of  the 
bidder,  or  to  give  him  an  opportunity  of  repenting,  but  for  the  benefit 
of  the  seller;  in  the  mean  time  the  person  who  bid  last  is  a  conditional 
purchaser,  if  nobody  bids  more.  Otherwise,  it  is  in  the  power  of  any 
person  to  injure  the  vendor,  because  all  the  former  biddings  are  dis- 
charged by  the  last;  and,  as  it  happened  in  this  very  instance,  the 
goods  may  thereby  ultimately  be  sold  for  less  than  the  person  who 
was  last  outbid  would  have  given  for  them.  The  case  of  Simon  v. 
Metivier,^  which  was  mentioned  at  the  trial,  does  not  apply.  That 
turned  on  the  Statute  of  Frauds. 

The  Court  thought  the  nonsuit  very  proper.  The  auctioneer  is 
the  agent  of  the  vendor,  and  the  assent  of  both  parties  is  necessary 
to  make  the  contract  binding;  that  is  signified  on  the  part  of  the  seller, 
by  knocking  down  the  hanuner,  which  was  not  done  here  till  the  de- 
fendant had  retracted.  An  auction  is  not  unaptly  called  locus  pami' 
tenticB.  Every  bidding  is  nothing  more  than  an  offer  on  one  side, 
which  is  not  binding  on  either  side  till  it  b  assented  to.    But  accord- 

» 5  Burr.  1921. 
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ing  to  what  is  now  contended  for,  one  party  would  be  bound  by  the 
offer,  and  the  other  not,  which  can  never  be  allowed. 
Rule  refused.^ 


COOKE  V.  OXLEY 

In  the  King's  Bench,  1790 

[Reported  in  3  Term  Reports,  653] 

This  was  an  action  upon  the  case;  and  the  third  count  in  the  decla- 
ration, upon  which  the  verdict  was  taken,  stated  that  on,  etc.,  a  cer- 
tain discourse  was  had,  etc.,  concerning  the  buying  of  266  hogsheads 
of  tobacco;  and  on  that  discourse  the  defendant  proposed  to  the 
plaintiff  that  the  former  should  sell  and  deliver  to  the  latter  the  said 
266  hogsheads  [at  a  certain  price];  whereupon  the  plaintiff  desired 
the  defendant  to  give  him  (the  plaintiff)  time  to  agree  to  or  dissent 
from  the  proposal  till  the  hour  of  four  in  the  afternoon  of  that  day, 
to  which  the  defendant  agreed;  and  thereupon  the  defendant  pro- 
posed to  the  plaintiff  to  sell  and  deliver  the  same  upon  the  terms  afore- 
said, if  the  plaintiff  would  agree  to  purchase  them  upon  the  terms  afore- 
said,  and  would  give  notice  thereof  to  (he  defendarU  before  the  hour  of 
four  in  the  afternoon  of  thai  day;  thfe  plaintiff  averred  that  he  did  agree 
to  purchase  the  same  upon  the  terms  aforesaid,  and  did  give  notice 
thereof  to  the.  defendant  before  the  hour  of  four  in  the  afternoon  of 
that  day;  he  also  averred  that  he  requested  the  defendant  to  deliver 
to  him  the  said  hogsheads,  and  offered  to  pay  to  the  defendant  the 
said  price  for  the  same,  yet  that  the  defendant  did  not,  etc. 

A  rule  having  been  obtained  to  show  cause  why  the  judgment 
should  not  be  arrested,  on  the  ground  that  there  was  no  consideration 
for  the  defendant's  promise. 

Erskine  and  Wood  now  showed  cause.  This  was  a  bargain  and  sale 
on  condition;  and  though  the  plaintiff  might  have  rescinded  the  con- 
tract before  4  o'clock,  yet  not  having  done  so,  the  condition  was 
complied  with,  and  both  parties  were  bound  by  the  agreement.  The 
declaration  considered  this  as  a  complete  bargain  and  sale;  for  the 
breach  of  the  agreement  is  for  not  fjMivering  the  tobacco,  and  not 
for  not  selling  it. 

>  Sete^  Umform  Sales  Act,  sec.  20 ;  New  York  Personal  Property  Law,  sec. 
102.— Eds. 
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• 

LoBt)  Keni^on,  C.  J.  (stopping  Becarcroft,  who  was  to  have  argued 
m  support  of  the  rule) .  Nothing  can  be  clearer  than  that  at  the  time 
of  entering  into  this  contract  the  engagement  was  all  on  one  side; 
the  other  party  was  not  bound;  it  was  therefore  nvdum  pactum. 

BuLLER,  J.  It  is  impossible  to  support  this  declaration  in  any 
point  of  view.  In  order  to  sustain  a  promise,  there  must  be  either  a 
damage  to  the  plaintifiF,  or  an  advantage  to  the  defendant;  but  here 
was  neither  when  the  contract  was  first  made.  Then  as  to  the  subse- 
quent time,  the  promise  can  only  be  supported  on  the  ground  of  a 
new  contract  made  .at  4  o'clock;  but  there  is  no  pretence  for  that.  It 
has  been  argued  that  this  must  be  taken  to  be  a  complete  sale  from 
the  time  when  the  condition  was  complied  with;  but  it  was  not  com- 
plied with,  for  it  is  not  stated  that  the  defendant  did  agree  at  4  o'clock 
to  the  terms  of  the  sale;  or  even  that  the  goods  were  kept  till  that 
time. 

Grose,  J.  The  agreement  was  not  binding  on  the  plaintiff  before 
4  o'clock;  and  it  is  not  stated  that  the  parties  came  to  any  subse- 
quent agreement;  there  is  therefore  no  consideration  for  the  promise. 

Rule  abaolvie.^ 


ADAMS  V.  LINDSELL 

* 

In  the  King's  Bench,  1818 
[Reported  in  1  Bamewall  &  Alderson,  681] 

■ 

Action  for  non-delivery  of  wool  according  to  agreement.  At  the 
trial  at  the  last  Lent  assizes  for  the  ooimty  of  Worcester,  befbre 
Burrough,  J.,  it  appeared  that  the  defendants,  who  were  dealers  in 
wool,  at  St.  Ives,  in  the  county  of  Himtingdon,  had,  on  Tuesday, 
September  2d,  1817,  written  the  following  letter  to  the  plaintiffs, 
who  were  woollen  manufacturers  residing  in  Bromsgrove,  Worcester- 
shire. "We  now  offer  you  eight  hundred  tods  of  wether  fleeces,  of  a 
good  fair  quality  of  our  coimtry  wool,  at  35^.  &d.  per  tod,  to  be  de- 
livered at  Leicester,  and  to  be  paid  for  by  two  months'  bill  in  two 
months,  and  to  be  weighed  up^by  your  agent  within  fourteen  days, 
receiving  your  answer  in  course  of  posV* 

^  See  also  Head  y.  Diggon  (1828),  3  Maiming  4e  Ryland,  97;  Routledge  v.  Gkant 
(1828),  4  BiDgham,  e53.— Eds. 
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This  letter  was  misdirected  by  the  defendants,  to  Bromsgrove, 
Leicestershire,  in  consequence  of  which  it  was  not  received  by  the 
plaintiffs  in  Worcestershire  till  7  p.  m.  on  Friday,  September  5th. 
On  that  evening  the  plaintiffs  wrote  an  answer,  agreemg  to  accept  the 
wool  on  the  terms  proposed.  The  course  of  the  post  between  St. 
Ives  and  Bromsgrove  is  through  London,  and  consequently  this  an- 
swer was  not  received  by  the  defendants  till  Tuesday,  September  9th. 
On  Monday,  September  8th,  the  defendants  not  having,  as  they 
expected,  received  an  answer  on  Sunday,  September  7th  (which  in 
case  their  letter  had  not  been  misdirected  would  have  been  in  the 
usual  coiu'se  of  the  post),  sold  the  wool  in  question  to  another  person. 
Under  these  circumstances  the  learned  judge  held,  that  the  delay 
having  been  occasioned  by  the  neglect  of  the  defendants,  the  jiuy 
must  take  it,  that  the  answer  did  come  back  in  due  co\u*se  of  post; 
and  that  then  the  defendants  were  liable  for  the  loss  that  had  been 
sustained,  and  the  plaintiffs  accordingly  recovered  a  verdict. 

Jervis  having  in  Easter  Term  obtained  a  rule  nisi  for  a  new  trial, 
on  the  ground  that  there  was  no  binding  contract  between  the  parties. 

Daunceyf  PvUer  &  Richardson  showed  cause.  They  contended 
that  at  the  moment  of  the  acceptance  of  the  offer  of  the  defendants 
by  the  plaintiffs  the  former  became  bound.  And  that  was  on  the 
Friday  evening,  when  there  had  been  no  change  of  circumstances. 
They  were  then  stopped  by  the  Court,  who  called  upon 

Jervis  &  Campbell  in  support  of  the  rule.  They  relied  on  Payne  v. 
Cave,^  and  more  particularly  on  Cooke  v.  Oxley .^  In  that  case  Oxley, 
who  had  proposed  to  sell  goods  to  Cooke,  and  given  him  a  certain 
time  at  his  request,  to  determine  whether  he  would  buy  them  or  not, 
was  held  not  liable  to  the  performance  of  the  contract,  even  though 
Cooke,  within  the  specified  time,  had  determined  to  buy  them,  and 
given  Oxley  notice  to  that  effect.  So  here  the  defendants  who  have 
proposed  by  letter  to  sell  this  wool,  are  not  to  be  held  liable,  even 
though  it  be  now  admitted  that  the  answer  did  come  back  in  due 
course  of  post.  Till  the  plaintiffs'  answer  was  actually  received  there 
could  be  no  binding  contract  between  the  parties;  and  before  then 
the  defendants  had  retracted  their  offer  by  selUng  the  wool  to  other 
persons.  But  the  Court  said  that  if  that  were  so,  no  contract  could 
ever  be  completed  by  the  post.  For  if  the  defendants  were  not  bound 
by  their  offer  when  accepted  by  the  plaintiffs  till  the  answer  was  re- 
ceived, then  the  plaintiffs  ought  not  to  be  boimd  till  after  they  had 
received  the  notification  that  the  defendants  had  received  their  answer 

*  3  T.  R.  148.  « Ibid.,  663. 
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and  assented  to  it.  And  so  it  might  go  on  ad  infinitum.  The  defend- 
ants must  be  considered  in  law  as  making,  during  every  instant  of  the 
time  their  letter  was  travelling,  the  same  identical  offer  to  the  plain- 
tiffs, and  then  the  contract  is  completed  by  the  acceptance  of  it  by 
the  latter.  Then  as  to  the  delay  in  notifying  the  acceptance,  that 
arises  entirely  from  the  mistake  of  the  defendants,  and  it  therefore 
must  be  taken  as  against  them  that  the  plaintiffs'  answer  was  re- 
ceived in  course  of  post.^ 
Rvie  discharged. 


THE  BOSTON  &  MAINE  RAILROAD  v.  BARTLETT 
In  the  Supreme  Judicial  Court  of  Massachusetts,  1849 

[Reported  in  3  Gushing,  224] 

This  was  a  bill  in  equity  for  the  specific  performance  of  a  contract 
m  writing. 

The  plaintiffs  allied  that  the  defendants  on  April  Ist,  1844,  being 
the  owners  of  certain  land  situated  in  Boston,  and  particularly  de- 
scribed in  the  bill,  ''in  consideration  that  said  corporation  would  take 
into  consideration  the  expediency  of  buying  said  land  for  their  use 
as  a  corporation,  signed  a  certidn  writing,  dated  April  1st,  1844," 
whereby  they  agreed  to  convey  to  the  plaintiffs  "the  said  lot  of  'and, 
for  the  siun  of  $20,000,  if  the  said  corporation  would  take  the  same 

^ "  It  is  further  contended  that  the  money  letter  was  not  mailed  in  time  for  the 
return  mail  at  1.30.  The  request  in  Skinner's  letter  was  not  that  the  money 
should  be  sent  by  the  first  return  mail,  and  no  one  receiving  such  a  letter  residing 
in  a  city  where  there  were  several  mails  every  day,  would  so  understand  it.  It 
cannot  be  supposed  that  Skinner  meant  the  money  should  be  sent  to  him  by  the 
first  return  mail  or  he  would  not  receive  it,  and  then  iosist  upon  the  forfeiture  of 
the  policy.  After  the  receipt  of  the  letter,  the  assured  was  entitled  to  a  reasonable 
time  in  which  to  comply,  before  he  could  be  so  put  in  default  as  to  cause  a  for- 
feiture of  his  policy.  Taking  into  consideration  all  the  circumstances,  we  think 
that  the  money  letter  was  mailed  in  time  to  comply  with  Skinner's  request.'' 
Earl,  J.,  in  Palmer  v.  Phcenix  Mut.  Fiee  Ins.  Co.  (1880),  84  N.  Y.  69,  71.  The 
request  referred  to  in  the  quotation  was  as  follows  (see  84  N.  Y.  69):  "You  will 
confer  a  great  favor  if  you  send  by  return  of  mail,  or  by  express,  the  amoimt  of 
quarterly  premium,  already  past  due  on  your  policy  of  insurance  so  that  I  can 
make  my  return  to  home  office.  The  amount  is  169.  Please  forward  the  same 
and  very  much  oblige." — Eds. 
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within  thirty  days  from  that  date;"  that  afterward  and  within  the 
thirty  days,  the  defendants,  at  the  request  of  the  plaintiffs,  ''and  in 
consideraticm  that  the  said  corporation  a^eed  to  keep  in  considera- 
tion the  expediency  of  taking  said  land/'  etc.,  extended  the  said  ' 
tenn  <tf  thirty  days,  by  a  writing  underneath  the  written  contract 
above  mentioned,  for  thirty  days  from  the  expiration  thereof;  that, 
on  May  29th,  1844,  while  the  extended  contract  was  in  full  force, 
and  unrescinded,  the  plaintiffs  elected  to  take  the  land  on  the  terms 
specified  in  the  contract,  and  notified  the  defendants  of  their  elec- 
tion, and  offered  to  pay  them  the  agreed  price  (producing  the  same 
in  money)  for  a  conveyance  of  the  land,  and  requested  the  defendants 
to  execute  a  conveyance  thereof,  which  the  plaintiffs  tendered  to 
them  for  that  purpose;  and  that  the  defendants  refused  to  execute 
such  conveyance,  or  to  perform  the  contract,  and  had  ever  since  neg- 
lected and  refused  to  perform  the  same. 

The  defendants  demurred  generally. 

Fletcher,  J.  In  support  of  the  demurrer,  in  this  case,  the  only 
groimd  assumed  and  insisted  on  by  the  defendants  is,  that  the  agree- 
ment on  th^r  part  was  without  consideration,  and  therefore  not 
obligatory.  In  the  view  taken  of  the  case  by  the  Court,  no  importance 
is  attached  to  the  ccmsideration  set  out  in  the  bill — namely,  ''that 
the  i^aintiffs  would  take  into  consideration  the  expediency  of  buying 
the  land."  The  argument  for  the  defendants,  that  their  agreement 
was  not  binding,  because  without  consideration,  erroneously  assumes 
that  the  writing  executed  by  the  defendants  is  to  be  considered  as 
constituting  a  contract  at  the  time  it  was  made.  The  decision  of 
the  Court  in  Maine  in  the  case  of  Bean  v.  Burbank,  4  Shepl.  458, 
which  was  referred  to  for  the  defendants,  seems  to  rest  on  the  ground 
assumed  by  them  in  this  case. 

In  the  present  case,  though  the  writing  signed  by  the  defendants 
was  but  an  offer,  and  an  offer  which  might  be  revoked,  yet  while  it 
remained  in  force  and  unrevoked,  it  was  a  continuing  offer  during 
^  the  time  limited  for  acceptance;  and,  during  the  whole  of  that  time, 
it  was  an  offer  every  instant,  but  as  soon  as  it  was  accepted,  it  ceased 
to  be  an  offer  merely,  and  then  ripened  into  a  contract.  The  counsel 
for  the  defendants  is  most  surely  in  the  right,  in  sa3ing  that  the  writ- 
ing when  made  was  without  consideraticm,  and  did  not  therefore 
form  a  contract.  It  was  then  but  an  offer  to  contract,  and  the  parties 
making  the  offer  most  undoubtedly  might  have  withdrawn  it  at 
any  time  before  acceptance. 

But  when  the  offer  was  accepted,  the  minds  of  the  parties  met,  and 
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the  contract  was  complete.  There  was  then  the  meeting  of  the  minds 
of  the  parties,  which  constitutes  and  is  the  definition  of  a  contract. 
The  acceptance  by  the  plaintiffs  constituted  a  sufficient  legal  consider- 
ation for  the  engagement  on  the  part  of  the  defendants.  There  was 
then  nothing  wanting,  in  order  to  perfect  a  valid  contract  on  the  part 
of  the  defendants.  It  was  precisely  as  if  the  parties  had  met  at  the 
time  of  the  acceptance,  and  the  offer  had  then  been  made  and  accepted 
and  the  bargain  completed  at  once. 

A  different  doctrine,  however,  prevails  in  France  and  Scotland 
and  Holland.  It  is  there  held  that  whenever  an  offer  is  made,  grant- 
ing to  a  party  a  certain  time  within  which  he  is  to  be  entitled  to  de- 
cide, whether  he  will  accept  it  or  not,  the  party  making  such  offer  is 
not  at  hberty  to  withdraw  it  before  the  lapse  of  the  appomted  time. 
There  are  certainly  very  strong  reasons  in  support  of  this  doctrine. 
Highly  respectable  authors  regard  it  as  inconsistent  with  the  plain 
principles  of  equity,  that  a  person,  who  has  been  induced  to  rely  on 
such  an  engagement,  should  have  no  remedy  in  case  of  disappoint- 
ment. But  whether  wisely  and  equitably  or  not,  the  common  law 
imyieldingly  insists  upon  a  consideration,  or  a  paper  with  a  seal 
attached. 

The  authorities,  both  English  and  American,  in  support  of  this 
view  of  the  subject,  are  very  numerous  and  decisive;  but  it  is  not 
deemed  to  be  needful  or  expedient  to  refer  particularly  to  them,  as 
they  are  collected  and  commented  on  in  several  reports  as  well  as 
in  the  text-books.  The  case  of  Cooke  v.  Oxley,  3  T.  R.  653,  in  which 
a  different  doctrine  was  held,  has  occasioned  considerable  discussion, 
and  in  one  or  two  instances  has  probably  influenced  the  decision. 
That  case  has  been  supposed  to  be  inaccurately  reported,  and  that 
in  fact  there  was  in  that  case  no  acceptance.  But  however  that 
may  be,  if  the  case  has  not  been  directly  overruled,  it  has  certainly 
in  later  cases  been  entirely  disregarded,  and  cannot  now  be  considered 
as  of  any  authority. 

As  therefore  in  the  present  case  the  bill  sets  out  a  proposal  in  writ- 
ing, and  an  acceptance  and  an  offer  to  perform,  on  the  part  of  the 
plaintiffs,  withm  the  time  limited,  and  while  the  offer  was  in  full 
force,  all  which  is  admitted  by  the  demurrer,  so  that  a  valid  contract 
in  writing  is  shown  to  exist,  the  demurrer  must  be  overruled. 
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OFFORD  V.  DAVIES 
In  the  Common  Pleas,  1862 

m 

[Reported  in  12  Common  Bench,  New  Series,  748] 

This  was  an  action  upon  a  guarantee. 

The  first  count  of  the  declaration  stated  that,  by  a  certain  instru- 
ment in  writing  signed  by  the  defendants,  and  addressed  and  de*- 
livered  by  the  defendants  to  the  plaintiff,  the  defendants  undertook, 
promised,  and  agreed  with  the  plaintiff  in  the  words  and  figures  fol- 
lowing— that  is  to  say:  "We,  the  imdersigned,  in  consideration  of  your 
discounting,  at  our  request,  bills  of  exchange  for  Messrs.  Davies  & 
Co.,  of  Newtown,  Montgomeryshire,  drapers,  hereby  jointly  and 
severally  guaranty  for  the  space  of  twehe  calendar  numtha  the  due  pay- 
ment of  all  such  bills  of  exchange,  to  the  extent  of  £600.  And  we 
further  jointly  and  severally  undertake  to  make  good  any  loss  or 
expenses  you  may  sustain  or  incur  in  consequence  of  advancing 
Messrs.  Davies  A  Co.  such  moneys."  Averment,  that  the  plaintiff, 
relying  on  the  said  promise  of  the  defendants,  after  the  making  of 
the  said  promise,  and  within  the  space  of  twelve  calendar  months 
thereafter,  did  discount  divers  bills  of  exchange  for  the  said  Messrs. 
Davies  &  Co.,  of  Newtown  aforesaid,  certain  of  which  bills  of  ex- 
change became  due  and  payable  before  the  conmiencement  of  this 
suit,  but  .were  not  then  or  at  any  other  time  duly  paid,  and  the  said 
bills  respectively  were  dishonored;  and  that  the  plaintiff,  after  the 
making  of  the  said  promise,  and  within  the  said  twelve  calendar 
months,  advanced  to  the  said  Messrs.  Davies  &  Co.  divers  sums  of 
money  on  and  in  respect  of  the  discount  of  the  said  last-mentioned 
bills  so  dishonored  as  aforesaid,  certain  of  which  moneys  were  due 
and  owing  to  the  plaintiff  before  and  at  the  time  of  the  commence- 
ment of  this  suit;  and  that  all  things  had  happened  and  all  times 
had  elapsed  necessary,  etc.;  yet  that  the  defendants  broke  their  said 
promise,  and  did  not  pay  to  the  plaintiff  or  to  the  respective  headers 
for  the  time  being  of  the  said  bills  of  exchange  so  dishonored  as  afore- 
said, or  to  any  other  person  entitled  to  receive  the  same,  the  respective 
sums  of  money  payable  by  the  said  bills  of  ex(;hange;  nor  did  the  de- 
fendants pay  to  the  plaintiff  the  said  siuns  of  money  so  advanced  by 
the  plaintiff  as  aforesaid,  or  any  part  thereof;  whereby  the  sums  pay- 
able by  the  said  bills  of  exchange  so  dishonored  as  aforesaid  became 


40  FORMATION   OF  CONTRACTS 

lost  to  the  plaintiff,  and  be  became  liable  to  pay  and  take  up  certain 
of  the  said  bills  of  exchange,  and  did  pay  and  take  up  certain  of  the 
said  bills  of  exchange,  and  was  forced  and  obliged  to  and  did  expend 
certain  mone3rs  in  endeavoring  to  obtain  part  of  certain  of  the  said 
bills  of  exchange,  and  the  plaintiff  lost  the  interest  which  he  might 
have  made  of  his  moneys  if  the  said  bills  had  been  duly  paid  at  ma- 
turity. 

Fourth  plea  to  the  first  count — so  far  as  the  same  relates  to  the 
sums  payable  by  the  defendants  in  respect  of  the  sums  of  money  pay- 
able by  the  said  bills  of  exchange  and  the  said  sums  so  advanced — 
that,  after  the  making  of  the  said  guarantee,  and  before  the  plaintiff 
had  discounted  such  bills  of  exchange,  and  before  he  had  advanced 
such  smns  of  money,  the  defendants  countermanded  the  said  guaran- 
tee, and  requested  the  plaintiff  not  to  discount  such  bills  of  exchange, 
and  not  to  advance  such  moneys. 

To  this  plea  the  plaintiff  demurred,  the  ground  of  demurrer  stated 
in  the  margin  being,  ''that  the  fourth  plea  offers  no  defence  to  that 
part  of  the  declaration  to  which  it  is  pleaded,  for  that  a  party  giving 
a  guarantee  [for  a  definite  period]  has  no  power  to  countermand  it 
without  the  assent  of  the  person  to  whom  it  is  given."    Joinder. 

PrenUce  (with  whom  was  Brandt),  in  support  of  the  demurrer.  A 
guaranty  like  this,  to  secure  advances  for  twelve  months,  is  a  contract 
which  cannot  be  rescinded  or  countermanded  within  that  time  with- 
out the  assent  of  the  person  to  whom  it  is  given.  (Byles,  J.  What 
consideration  have  these  defendants  received?)  For  anything  dis- 
closed by  the  plea  the  plaintiff  might  have  altered  his  position  in  conse- 
quence of  the  guaranty,  by  having  entered  into  a  contract  with  Davies 
&  CJo.,  of  Newtown,  to  discount  their  bills  for  twelve  months.  *  ♦  * 
Here,  the  defendants  have  stipulated  that  their  liability  shall  discon- 
tinue at  the  end  of  twelve  calendar  months.  What  pretence  is  there 
for  relieving  them  from  that  bargain?  (Btles,  J.  Suppose  a  man 
gives  an  open  guaranty,  with  a  stipulation  that  he  will  not  withdraw 
it, — what  is  there  to  bind  him  to  thaA?)  If  acted  upon  by  the  other 
party,  it  is  submitted  that  that  loould  be  a  binding  contract. 

E.  James,  Q.  C.  (with  whom  was  T.  Jones)  contra.  The  cases  upon 
bonds  for  guaranteeing  the  honesty  of  clerks  or  servants  are  inap- 
plicable: there  the  contract  attaches  as  soon  as  the  clerk  or  servant 
enters  the  service,  and  it  is  not  separable.  This,  however,  is  not  a 
case  of  contract  at  all.  It  is  a  mere  authority  to  discoimt,  and  a 
promise  to  indemnify  the  plaintiff  in  respect  of  each  bill  discounted; 
and  it  ^as  perfectly  competent  to  the  defendants  at  any  time  to 
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withdraw  that  authority  as  to  future  transactions  of  discount.  *  *  * 
Suppose  Davies  &  Co.,  of  Newtown  had  become  notoriously  insolvent, 
would  the  defendants  continue  bound  by  their  guaranty  if  the  plain- 
tiffs, with  notice  of  that  fact,  chose  to  go  on  discounting  for  them? 
(WtlTjTamb,  J.  Suppose  I  guarantee  the  price  of  a  carriage  to  be  built 
for  a  third  party  who,  before  the  carriage  is  finished  and  consequently 
before  I  am  boimd  to  pay  for  it,  becomes  insolvent, — ^may  I  recall  my 
guaranty?)  Not  after  the  coach-builder  has  conmienced  the  carriage. 
(E!rle,  C.  J.  Before  it  ripens  into  a  contract,  either  party  may  with- 
draw, and  so  put  an  end  to  the  matter.  But  the  moment  the  coach- 
builder  has  prepared  the  materials,  be  would  probably  be  found  by 
the  jury  to  have  contracted.)  *  ♦  *  (Erle,  C.  J.  What  meaning 
do  you  attribute  to  the  words  ''at  our  request"  in  this  guaranty?) 
As  and  when  we  request.  The  notice  operated  a  retractation  of  the 
request,  and  any  discount  which  took  place  after  that  notice  was  not 
a  discount  at  the  request  of  the  defendants. 

Brandt  in  reply.  The  Court  of  Exchequer  have  decided  in  this 
term,  in  a  case  of  Bradbury  v.  Morgan,  31  Law  J.  Exch.  462  (1 H.  &  C. 
249),  that  the  death  of  the  surety  does  not  operate  a  revocation  of  a 
continuing  guaranty.^  If  that  be  so,  it  is  plain  that  the  guaranty  is 
not  a  mere  mandatunif  but  a  contract.  *  *  ♦  The  fourth  plea 
does  not  allege  that  notice  of  revocation  was  given  before  any  bills 
had  been  discounted  by  the  plaintiffs.  It  must  therefore  be  assumed 
that  some  discounts  had  taken  place.  (T.  Jones.  The  fact  un- 
doubtedly is  so.)    Cur.  ado.  wli. 

Erle,  C.  J.,  now  delivered  the  judgment  of  the  Court.^ 

The  declaration  alleged  a  contract  by  the  defendants,  in  considera- 
tion that  the  plaintiff  would  at  the  request  of  the  defendants  discount 
bills  for  Davies  &  Co.,  not  exceeding  £600,  the  defendants  promised 
to  guaranty  the  repayment  of  such  discounts  for  twdoe  months,  and 
the  discount,  and  no  repayment.  The  plea  was  a  revocation  of  the 
promise  before  the  discount  in  question;  and  the  demurrer  raises  the 
question  whether  the  defendants  had  a  right  to  revoke  the  promise. 
We  are  of  opinion  that  they  had,  and  that  consequently  the  plea  is 
good. 

This  promise  by  itself  creates  no  obligation.  It  is  in  effect  condi- 
tioned to  be  binding  if  the  plaintiff  acts  upon  it,  either  to  the  benefit 
of  the  defendants,  or  to  the  detriment  of  himself.    But,  until  the 

*  Cf.  Kernochan  v.  Murray  (1888),  111  N.  Y.  306,  where  consideration  passed 
at  time  of  making  of  guaranty. — ^Eds. 

'The  case  was  argued  before  Erie,  C.  J.,  Williams,  J.,  Willes,  J.,  and  Byles,  J. 
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condition  has  been  at  least  in  part  fulfilled,  the  defendants  have  the 
power  of  revoking  it.  In  the  case  of  a  simple  guarantee  for  a  proposed 
loan,  the  right  of  revocation  before  the  proposal  has  been  acted  on 
did  not  appear  to  be  disputed.  Then,  are  the  rights  of  the  parties 
affected  either  by  the  promise  being  expressed  to  be  for  twelve  months, 
or  by  the  fact  that  some  discounts  had  been  made  before  that  now 
in  question,  and  repaid?   We  think  not. 

The  promise  to  repay  for  twelve  months  creates  no  additional  lia- 
bility on  the  guarantor,  but,  on  the  contrary,  fixes  a  limit  in  time 
beyond  which  his  liability  cannot  extend.  And,  with  respect  to  other 
discounts,  which  had  been  repaid,  we  consider*  each  discount  as  a 
separate  transaction,  creating  a  liability  on  the  defendant  till  it  is 
repaid,  and,  after  repa3anent,  leaving  the  promise  to  have  the  same 
operation  that  it  had  before  any  discount  was  made,  and  no  nK>re. 

Jvdgment  for  the  defendants. 


LOS  ANGELES  TRACTION  CO.  v.  WILSHIRE 
In  the  Supreme  Court  of  California,  1902 

[Reported  in  135  California,  654] 

Gray,  C.  The  action  is  based  on  a  written  instrument  signed  by 
appellants  and  reading  as  follows:  ''$2,000.  Los  Angeles,  Cal.,  July 
19th,  1895.  Thirty  days  after  the  completion  of  the  double  track 
street  railway  of  the  Los  Angeles  Traction  Company  to  the  inter- 
section of  Seventh  and  Hoover  streets,  for  value  received,  I  promise 
to  pay  to  the  order  of  the  Los  Angeles  Traction  Company,  the  sum 
of  two  thousand  (2,000)  dollars,  negotiable  and  payable  at  Citizens' 
Bank,  with  interest  at  the  rate  of  eight  per  cent  per  annum,  payable 
after  maturity.  I  further  promise  and  agree  to  pay  a  reasonable 
attorney's  fee  if  suit  should  be  instituted  for  the  collection  of  this 
note."  The  above  instrument  was  placed  in  the  hands  of  the  Citizens' 
Bank,  together  with  a  duly  signed  written  escrow  agreement  as  fol- 
k)ws:  "To  the  Citizens'  Bank,  Los  Angeles,  Cal.:  Herewith  is  handed 
you  by  the  undersigned  the  following  named  notes,  to  be  held  in 
escrow  upon  the  terms  and  conditions  herein  stated :  You  are  requested 
to  hold  said  notes  in  escrow  until  the  completion  of  the  line  of  rail- 
road of  the  Los  Angeles  Traction  Company,  now  being  constructed 
in  the  city  of  Los  Angeles  westerly  on  Eighth  street  to  the  vicinity 
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of  West  Lake  Park;  thence  by  a  route  to  be  selected  by  said  company 
westward  on  Seventh  street,  and  by  one  or  more  streets  to  the  inter- 
section of  Hoover  street  with  Sixth  street  bounding  the  south  side 
of  the  West  End  University  addition  to  Los  Angeles;  thence  west  on 
said  Sixth  street  to  Conmion wealth  avenue;  thence  north  on  Com- 
monwealth avenue  to  First  street;  thence  west  on  First  street  to 
Virgil  avenue.  Upon  completion  and  operation  of  the  same  with 
electric  power,  you  are  instructed  to  deliver  said  notes  to  said  Los 
Angeles  Traction  Company.  In  case  a  franchise  for  such  street  car 
line  to  said  Hoover  street  is  not  obtained  by  said  Traction  Company 

within months  from  the  date  hereof,  then,  in  that  event,  said 

notes  shall  •be  returned  to  their  respective  makers  upon  demand,  to 
be  canceled.  Said  notes  are  made  by. the  following  named  persons, 
and  in  the  sums  set  opposite  their  names."  Then  follow  the  names 
of  the  parties  giving  the  notes,  including  the  names  of  these  appellants, 
who  also  signed  the  said  agreement.  The  findings  show  that,  on 
the  faith  of  the  foregoing  instruments  and  other  instruments  of  like 
character  executed  by  other  parties,  who,  like  defendants,  were  the 
owners  of  property  that  would  be  made  valuable  by  the  construction 
of  the  proposed  road,  the  plaintiff  in  November,  1895,  less  than  four 
months  from  the  execution  of  said  instrument,  bid  and  paid  to  the 
city  of  Los  Angeles  $1,505  for  a  franchise  to  construct  the  road  over 
that  part  of  the  course  agreed  upon  and  within  the  city  limits.  Before 
the  28th  of  April,  1896,  the  plaintiff  commenced  work  upon  said  rail- 
way, but  said  work  was  not  performed  with  the  intention  of  prosecut- 
ing the  construction  of  said  railway  continuously  and  with  diligence 
to  completion,  and  the  plaintiff  did  not  so  commence  work  upon  said 
railway  with  said  purpose  until  after  the  1st  day  of  July,  1897.  On 
July  1,  1897,  defendants  served  upon  plaintiff  a  written  notice  to  the 
effect  that  they  did  not  recognize  any  liability  on  account  of  the  fore- 
going written  contracts,  for  the  reason  that  the  road  had  not  been 
completed  within  the  time  agreed  upon.  Soon  after  the  service  of 
this  notice  the  plaintiff  actively  engaged  in  the  construction  of  the 
road,  and  completed  it,  and  commenced  operating  the  same  to  the 
intersection  of  Seventh  and  Hoover  streets,  as  provided  for  in  said 
instruments,  before  the  expiration  of  the  year  1897.  Thereafter, 
and  on  May  17,  1898,  plaintiff  completed  its  railway  to  First  and 
Virgil  streets.  Upon  these  facts  plaintiff  had  judgment  for  $2,000 
besides  interest  and  attorney's  fees.  Defendants  appeal  from  this 
judgment  and  from  an  order  denying  them  a  new  trial.^ 

*  The  trial  court  found  that  the  instrumeots  declared  on  constituted  the  con- 
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The  contract  at  the  date  of  its  making  was  unilateral,  a  mere  offer 
that  if  subsequently  accepted  and  acted  upon  by  the  other  party  to 
it  would  ripen  into  a  binding  enforceable  obligation.  When  the  re- 
spondent purchased  and  paid  upwards  of  $1,500  for  a  franchise  it  had 
acted  upon  the  contract,  and  it  would  be  manifestly  unjust  thereafter 
to  permit  the  offer  that  had  been  made  to  be  withdrawn.  The  prom- 
ised consideration  had  then  been  partly  performed,  and  the  contract 
had  taken  on  a  bilateral  character,  and  if  appellant  thereafter  thought 
he  discovered  a  ground  for  rescinding  the  contract,  it  was,  as  it  always 
is,  a  necessary  condition  to  the  rescission  that  the  other  party  should 
be  made  whole  as  to  what  he  had  parted  with  on  the  strength  of  the 
contract.  The  notice  of  withdrawal  from  the  contract  was  ineffectual, 
therefore,  for  several  reasons.  In  the  first  place,  it  was  based  on  a 
wrong  theory;  the  reason  given  for  it  was  that  the  road  was  not  con- 
structed within  the  agreed  tune,  when,  as  was  determined  subse- 
quently by  the  court,  there  was  no  time  agreed  upon.  Again,  it  came 
toolate,  after  the  obligations  of  the  parties  had  become  fixed.    *    *   * 

The  views  already  expressed  dispose  of  the  contention  that  a  failure 
of  consideration  was  established.  The  consideration  for  appellants' 
agreement  was  fully  performed  when  the  road  was  completed.   ♦   ♦   ♦ 

The  judgment  and  order  appealed  from  should  be  afiSrmed* 

We  concur:  Haynes,  C,  Cooper,  C. 

Per  Curiam.  For  the  reasons  given  in  the  foregoing  opinion,  the 
judgment  and  order  appealed  from  are  affirmed.^ 

■ 

tract  between  the  parties  and  that  the  plaintiff  "duly  performed  all  and  singular 
the  acts  and  conditions  required  of  it"  by  the  instruments.  The  opinion  is 
abridged. — Eds. 

1  See  note,  2  Col.  Law  Rev.  417. 

Defendant  signed  an  order  by  which  plaintiff  was  ''authorised  to  furnish  the 
undersigned"  certain  tailoring  cuts  weekly  for  advertising  purposes,  "for  the 
term  of  one  year  from  the  commencement  of  service  and  until  notified  in  writing 
to  discontinue  the  same/'  defendant  agreeing  to  pay  certain  stated  sums  at  the 
end  of  each  calendar  month  for  these  cuts.  Plaintiff  later  sent  an  acceptance. 
Plaintiff  forwarded  the  cuts  called  for  under  the  contract  from  February  26th 
to  May  14th,  when  defendant  mailed  a  draft  for  the  price  of  the  cuts  sent  up  to 
that  time  and  ordered  that  no  more  be  sent.  Plaintiff  continued  to  send  the  cuts 
as  called  for  by  the  contract;  but  defendant  did  not  take  them  from  the  post- 
office.  Plaintiff  then  brought  suit  for  the  contract  price  between  May  14th  and 
the  rest  of  the  year. 

Hddy  plaintiff  was  entitled  to  recover  the  profits  it  would  have  made  had  the 
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SHUEY  V.  UNITED  STATES 

In  the  Supreme  Court  of  the  United  States,  1875 
[Reported  m  92  United  States,  73] 

AppsAii  from  the  Court  of  Claims. 

Henry  B.  Ste.  Marie  filed  his  petition  in  the  Court  of  Claims  to 
recover  the  sum  of  $15,000,  being  the  balance  alleged  to  be  due  him  of 
the  reward  of  $25,000  offered  by  the  Secretary  of  War,  on  April  20th, 
1865,  for  the  apprehension  of  John  H.  Surratt,  one  of  Booth's  allied 
accomplices  in  the  murder  of  President  Lincoln. 

The  Court  below  found  the  facts  as  follows: 

!•  On  April  20th,  1865,  the  Secretary  of  War  issued,  and  caused 
to  be  published  in  the  public  newspapers  and  otherwise,  a  proclama- 
tion, whereby  he  announced  that  there  would  be  paid  by  the  War 
Department  ^'for  the  apprehension  of  John  H.  Surratt,  one  of  Booth's 
accomplices,"  $25,000  reward,  and  also  that  ''liberal  rewards  will  be 
paid  for  any  information  that  shall  conduce  to  the  arrest  of  either 
of  the  above-named  criminals  or  their  accomplices;"  and  such  proc- 
lamation was  not  limited  in  terms  to  any  specific  period,  and  it  was 
signed  "  Edwin  M.  Stanton,  Secretary  of  War."    On  November  24th, 

1865,  the  President  caused  to  be  published  his  order  revoking  the 
reward  offered  for  the  arrest  of  John  H.  Surratt.    13  Stat.  778. 

m 

2.  In  April,  1866^  John  H.  Surratt  was  a  zouave  in  the  military 
service  of  the  Pap^l  Government,  and  the  claimant  was  also  a  souave 
in  the  same  service.  During  that  month  he  communicated  to  Mr. 
King,  the  American  Minister  at  ]^me,  the  fact  that  he  had  discovered 
and  identified  Surratt,  who  had  confessed  to  him  his  participation  in 
the  plot  against  the  life  of  President  Lincoln,  The  claimant  also 
subsequently  communicated  further  information  to  the  same  effect, 
and  kept  watch,  at  the  request  of  the  American  Minister,  over  Sur- 
ratt. Thereupon  certain  diplomatic  correspondence  passed  between 
the  Government  of  the  United  States  and  the  Papal  Government 
relative  to  the  arrest  and  extradition  of  Surratt;  and  on  November  6thy 

1866,  the  Papal  Government,  at  the  request  of  the  United  States, 

defendant  allowed  it  to  continue  sending  its  cuts  throughout  the  year.   American 
-Publishing  and  Engraving  Co.  v.  Walker  (1901),  87  Mo.  App.  503. 

See  also  Cook  v.  Casler  (1903),  87  App.  Div.  (N.  Y.)  8;  Biggers  v.  Owen  (1887), 
79  Ga.  (158.— Eds. 
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DICKINSON  V.  DODDS 

In  the  Court  of  Appeal,  1876 

[Reported  in  Law  Reports,  2  Chancery  Division,  463] 

On  Wednesday,  June  10th,  1874,  the  defendant,  John  Dodds, 
signed  and  delivered  to  the  plaintiff,  George  Dickinson,  a  memoran- 
dum, of  which  the  material  part  was  as  follows: 

"  I  hereby  agree  to  sell  to  Mr.  George  Dickinson  the  whole  of  the 
dwelling-houses,  garden  ground,  stabling,  and  outbuildings  thereto 
belonging,  situate  at  Croft,  belonging  to  me,  for  the  sum  of  £800. 
As  witness  my  hand  this  tenth  day  of  June,  1874. 
"£800.  (Signed)  John  Dodds.'' 

"P.  S. — This  offer  to  be  left  over  until  Friday,  9  o'clock  a.  m. 
J.  D.  (the  twelfth),  12th  June,  1874. 

(Signed)  "J.  Dodds." 

The  bill  alleged  that  Dodds  understood  and  intended  that  the 
plaintiff  should  have  until  Friday  9  a.  m.  within  which  to  determine 
whether  he  would  or  would  not  purchase,  and  that  he  should  ab* 
solutely  have  until  that  time  the  refusal  of  the  property  at  the  price 
of  £800,  and  that  the  plaintiff,  in  fact,  determined  to  accept  the  offer 
on  the  morning  of  Thursday,  June  11th,  but  did  not  at  once  signify 
his  acceptance  to  Dodds,  believing  that  he  had  the  power  to  accept 
it  until  0  A.  M.  on  the  Friday. 

In  the  afternoon  of  the  Thursday  the  i^aintiff  was  informed  by  a 
Mr.  Berry  that  Dodds  had  been  offering  or  agreeing  to  sell  the  prop* 
erty  to  Thomas  Allan,  the  other  defendant.  Thereupon  the  plaintiff, 
at  about  half-past  seven  in  the  evening,  went  to  the  house  of  Mrs. 
Burgess,'  thep  mother-in-law  of  Dodds,  where  he  was  then  staying, 
and  left  with  her  a  formal  acceptance  in  writing  of  the  offer  to  sell  the 
property.  According  to  the  evidence  of  Mrs.  Burgess,  this  docu- 
ment never  in  fact  reached  Dodds,  she  having  forgotten  to  give  it  to 
him. 

On  the  following  (Friday)  morning,  at  about  seven  o'clock,  Berry, 
who  was  acting  as  agent  for  Dickinson,  found  Dodds  at  the  Darling- 
ton railway  station,  and  handed  to  him  a  duplicate  of  the  acceptance 
by  Dickinson,  and  explained  to  Dodds  its  purport.  He  replied  that 
it  was  too  late,  as  he  had  sold  the  property.    A  few  minutes  later 
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Dickinson  himself  found  Dodds  entering  a  railway  carriage,  and 
handed  him  another  duplicate  of  the  notice  of  acceptance;  but  Dodds 
declined  to  receive  it,  saying,  ^' You  are  too  late.  I  have  sold  the 
property.'^' 

It  appe&red  that  on  the  day  before,  Thursday,  June  11th,  Dodds 
had  signed  a  formal  contract  for  the  sale  of  the  property  to  the  de- 
fendant Allan  for  £800,  and  had  recmed  from  him  a  deposit  of  £40. 

The  bill  in  this  suit  prayed  that  the  defendant  Dodds  might  be 
decreed  specifically  to  perform  the  contract  of  June  10th,  1874;  that 
he  might  be  restrained  from  conveying  the  property  to  Allan;  that 
Allan  might  be  restrained  from  taking  any  such  conveyance;  that^  if 
any  such  conveyance  had  been  or  should  be  made,  Allan  mi^t  be 
declared  a  trustee  of  the  {NXiperty  for,  and  might  be  directed  to  convey 
the  property  to,  the  plaintiff;  and  for  damages. 

The  cause  came  on  for  hearing  before  Vice^hancellor  Bacon  on 
January  25th,  1876. 

Bacon,  Y.  C,  after  remarking  that  the  case  involved  no  question 
of  unfairness  or  inequality,  and  after  stating  the  terms  of  ibe  docu- 
ment of  June  10th,  1874,  and  the  statement  of  the  defendant's  case 
as  given  in  his  answer,  rendered  a  decree  of  specific  performance  for 
the  reason  that ''  by  the  fact  of  the  agreement,  and  by  the  relation 
back  of  the  acceptance  (for  such  I  must  hold  to  be  the  law)  to  the 
date  of  the  agreement,  the  property  in  equity  was  ihe  property  of 
the  plaintiff,  and  Dodds  had  nothing  to  sell  to  Allan." 

From  this  decision  both  the  defendants  appealed,  and  the  appeals 
were  heard  on  March  31st  and  April  Ist,  1876. 

Jambb,  L.  J.,  after  referring  to  the  document  of  June  10th,  1874, 
continued: 

The  document,  though  beginning  '^I  hereby  agree  to  sell,"  was 
nothing  but  an  offer,  and  was  only  intended  to  be  an  offers  for  the 
^aintiff  himsdf  tells  us  that  he  i^tiired  time  to  consider  whether 
he  woukl  enter  into  an  agreement  or  not.  Unless  both  parties  had 
then  agreed  there  was  no  concluded  agreement  then>made;  it  was 
in  effect  and  substance  only  an  offer  to  sell.  The  plaintiff,,  being 
minded  not  to  complete  the  bargain  at  that  time,  added  this  memo- 
razidum — ^''This  offer  to  be  left  over  until  Friday,  9  o^ock  a.  m., 
June  12th,  1874."  That  shows  it  was  only  an  offer.  There  was  no 
consideration  ^en  f or  the  undertaking  or  promise,  to  whatever 
extent  it  may  be  considered  binding,  to  keep  the  peoperty  unsold 
until  9  o'clock  on  Friday  morning;  but  apparently  Dickinson  was  ol 
opinion,  and  probably  Dodds  was  of  the  same  opinion,  that  he  (Dodds) 
4 
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was  bound  by  that  promise,  aad  could  not  in  any  way  withdraw  from 
it,  or  retract  it,  until  9  o'clock  on  Friday  morning,  an4  this  probably 
explains  a  good  deal  of  what  afterward  took  place.  But  it  is  clear 
settled  law,  on  one  of  the  clearest  principles  of  law,  that  this  promise, 
beiog^a  mere  nudum  pactum,  was  not  binding,  and  that  at  any  moment 
before  a  .complete  acceptance  by  Dickinson  of  the  offer,  Dodds  was 
as  free  as  Dickinson  himiself.  WeU,  that  being  the  state  of  things, 
it  is  said  that  the  only  mode  in  which  Dodds  could  assert  that  free- 
dom was  by  actually  and  distinctly  saying  to  Dickinson,  ''Now  I 
withdraw  my  offer."  It  appears  to  me  that  there  is  neither  principle 
nor  authority  for  the  proposition  that  there  must  be  an  express  and 
actual  withdrawal  of  the  offer,  or  what  is  called  a  retractation.  It 
must,  to  constitute  a  contract,  appear  that  the  two  nunds  were  at 
one,  at  the  same  moment  of  time — that  is,  that  there  was  an  offer 
continuing  up  to  the  time  of  the  acceptance.  If  there  was  not  such 
a  continuing  offer,  then  the  acceptance  comes  to  nothing.  Of  course 
it  may  well,  be  that  the  one  man  is  bound  in  some  way  or  other  to 
let  the  other  man  know  that  his  mind  with  r^ard  to  the  offer  has 
been  changed;  but  in  this  case,  beyond  all  question,  the  plaintiff, knew, 
that  Dodds  was  no  longer  minded  to  sell  the  property  to  him  as 
plainly  and  clearly  as  if  Dodds  had  told  him  in  so  many  words,  ''I 
withdraw  the  offer."  This  is  evident  from  the  plaintiff's  own  state- 
ments in  the  bill. 

The  plaintiff  says  in  effect  that,  having  heard  and  knowing  that 
Dodds  was  no  longer  minded  to  sell  to  him,  and  that  he  was  selling 
or  had  sold  to  some  one  else,  thinking  that  he  could  not  in  point  of 
law  withdraw  his  offer,  meaning  to  fix  hitn  to  it,  and  endeavoring  to 
bind  him,  ''I  went  to  the  house  where  he  was  lodging,  and  saw  his 
mother-in-law,  and  left  with  her  an  acceptance  of  the  offer,  knowing 
all  the  while  that  he  had  entirely  changed  his  mind.  I  got  an  agent  to 
wateh  for  him  at  7  o'clock  the  next  morning,  and  I  went  to  the  train 
just  before  9  o'clock,  in  order  that  I  might  catch  him  and  give  him 
my  notice  of  acceptance  just  before  9  o'clock,  and  when  that  occurred 
he  told  my  agent,  and  he  told  me,  you  are  too  late,  and  he  then  threw 
back  the  paper."  It  is  to  my  mind  quite  clear  that  before  there  was 
any  attempt  at  acceptance  by  the  plaintiff,  he  was  perfectly  wdl 
aware  that  Dodds  had  changed  bis  mind;  and  that  he  had,  in  fact, 
agreed  to  sell  the  property  to  Allan.  It  is  impossible,  therefore,  to 
say  there  was  ever  that  existence  of  the  same  mind  between  the  two 
parties,  which  is  essential  in  point  of  law  to  the  making  of  an  agree* 
ment.    I  am  of  opinion,  therefore,  that  the  plaintiff  has  failed  to 
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prove  that  there  was  any  binding  contract  between  Dodds  i^nd  iash 
self. 

Mellish,  L.  J.  I  am  of  the  same  opinion.  The  first  jquestion^  is, 
whether  this  document  of  June  10th,  .1874,  which  was  signed  by 
Dodds,  was  an  agreement  to  sell,  or  only  an  offer  to  sell,  the  property, 
ther^  mentioned  to  Dickinson;  and  I  am  clearly  of  <^inien  that  it 
was  only  an  offer,  although  it  is  in  th^  first  part. of  it,  independently 
of  the  postscript,r  worded  as  an  agreement.  I  apprehei^d  that^  until 
acceptance,  so  that  both  parties  are  bound,  evai  though  an  instru- 
ment is  so  worded  as  to  express  that  both  parties  agreOj  it  is  in  poi(^t 
oi  law  only  an  <^er.  And,  untal  both  parties  are  bound,  ni^ither  p^y  is 
bound.  It  is  not  necessary  that  both  parties  should  be  bound  within 
the  Statute  of  Frauds,  for,  if  one  party  makes  an  offer  in  writing,  an4 
the  oth^  accepts  it  verbally,  that  will  he  sufficient  to  bind  the  i>er< 
son  who  has  signed  the  written  document.  But,  if  there  be  no  agree- 
ment, either  verbally  or  in  writing,  tbei),  until  acceptance,  it  is  iq, 
point  of  law  an  offer  only,  although  warded  as  if  it  were  an  .agree- 
ment. But  it  is  hardly  necessary  to -resort  to  that  jdoQtrine  in  the 
present  case,  because  the  postscript  calls  it  an  offer,  and  says,  'Hbis 
offer  to  be  left  over  until  Friday,  9  o'clock  ▲.  m/'  WeU»  then,  thi^ 
being  only  an  offer,  the  law  says^-and  it  is  a  perfectly  clear,  rule  of 
law — that,  although  it  is  said  that  the  offer  is  to  be  left,  .open  until 
Friday  morning  at  4  o'clock^  thcit  (fid  not.  biod  Dodds.  H^  ,was  not 
in  point  of  law<bound  to  hoUi>tbe  offer  over  until  9  o'clock  on  Friday 
morning.  He  was  not  so  bound  either  in  law  or  in  equity.  Well, 
that  being  so,  when  on  the  next  day  be  made  an  agreeimant  with  Allan 
to  sell  the  property  to  hirn^  I  am  not  aware  of  any  ground  on  which 
it  can  be  said  that  that  contract  (With  Alla^n  was  not  as  good  and  bind- 
ing a  contract  as  ever  was  made.  Aissumiog  Allan  to  have  known 
(there  is  some  dispute  about  it,  and  Allan  .doies  not  admit  that  he 
knew  of  it,  but  I  will  assume  that  he  did)  that- Dodds  had  made  the 
offer  to  Dickinson,  and  had  given  hun  till  Friday  morning,  at  9  o'clock 
to  accept  it,  still  in  point  of  law.  that  ^wld  npt  prevent  Allan  from 
making- a  more  favorable  offer  than  Dicldnson,  and  entj^ring  at  once 
into  a  binding  agreement  with  Dodds. 

Then  Dickinson  is  informed  by:  Berry  that  the  property  has  b^n^ 
sold  by  Dodds  to  Allan.  Ben*y  does  not  tell  us  f  rop  whom  he  hoard 
it,  but' he  says  that 'he  did  hear  it,  that  he  knew  it^and  that,  he  in-* 
formed  Dickinson  of  it.  •  NoW^  stopping  there,  the  question  which 
arises  is  this — If  an  offer  has  been  made  for  the  sale  of  property,  and 
before  thatoffer  is  aebepted,  the  person  who  has  made  the  offer  enters 
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mto  a  binding  agreement  to  sell  the  property  to  somebody  else,  and 
the  person  to  whom  the  offer  was  first  made  receives  notice  in  some 
way  that  the  property  has  been  sold  to  another  person,  can  he  after 
that  make  a  binding  contract  by  the  acceptance  of  the  offer?  I  am 
of  opinion  that  he  cannot.  The  law  may  be  right  or  wrong  in  saying 
that  a  person  who  has  given  to  another  a  certain  tfane  within  which  to 
accept  an  offer  is  not  bound  by  his  promise  to  give  that  time;  but,  if 
he  is  not  bomid  by  that  pronnse,  and  may  still  sell  the  property  to 
some  one  else,  and  if  it  be  the  law  that,  in  order  to  make  a  contract, 
the  two  minds  must  be  in  agreement  at  some  one  time — ^that  is,  at 
the  time  of  the  acceptance — ^how  is  it  possible  that  when  the  penKNi/ 
to  whom  the  offer  has  been  made  knows  that  the  person  who  has 
made  the  offer  has  sold  the  property  to  some  one  else,  and  that,  in 
fact,  he  has  not  remauied  in  the  same  mind  to  sell  it  to  him,  he  can 
be  at  liberty  to  accept  the  offer  and  thereby  make  a  bindmg  contract? 
It  seems  to  me  that  would  be  simply  absurd.  If  a  man  makes  an 
offer  to  sell  a  particular  horse  in  his  stable,  and  saysy  "I  will  give  yoxM 
until  the  day  after  to-morrow  to  accept  the  oSer,^*  and  the  next  day 
goes  and  sells  the  horse  to  somebody  else,  and  receives  the  purchase* 
money  from  him,  can  the  person  to  whom  the  offer  was  originally 
made  then  come  and  say,  ''I  accept,"  so  as  to  make  a  binding con« 
tract,  and  so  as  to  be  entitled  to  recover  damages  for  the  non-delivery 
of  the  horse?  If  the  rule  of  law  is  that  a  mere  offer  to  sell  property, 
which  can  be  withdrawn  at  any  time,  and  which  is  made  dependent 
on  the  acceptance  of  the  person  to  whom  it  is  made,  is  a  mere  niudvm 
pactum,  how  is  it  possible  that  the  person  to  whom  the  offer  has  been 
made  can  by  Acceptance  make  a  binding  contract  after  he  knows  that 
the  person  who  has  made  the  offer  has  sold  the  property  to  some  one 
else?  It  is  admitted  law  that,  if  a  man  who  makes  an  offer  dies,  the  of- 
fer cannot  be  accepted  after  he  is  dead,  and  parting  with  the  property 
has  very  much  the  same  effect  as  the  death  of  the  owner,  for  it  makes 
the  performance  of  the  offer  impossible.  I  am  clearly  of  opinion 
that,  just  as  when  a  man  who  has  made  an  offer  dies  before  it  is  ao 
cepted  it  is  impossible  that  it  can  then  be  accepted,  so  when  onoe  the 
person  to  whom  the  offer  was  made  knows  that  the  property  has  been 
dold  to  some  one  else,  it  is  too  late  for  him  to  accept  the  offer,  and  on 
that  ground  I  am  clearly  of  opinion  that  there  was  no  binding  oon* 
tract  for  the  sale  of  this  property  by  Dodds  to  Dickinson,  and  even 
if  there  had  been,  it  seems  to  me  that  the  siale  of  the  property  to  Allan 
was  first  in  point  of  time.  However,  it  is  not  necessary  to  consider, 
if  there  had  been  two  binding  contracts,  which  of  them  would  be 


BYBNE  k,  CO.  V,  VAN  TIENHOVEN  k,  CO.  53 

entitled  to  priority  in  equity,  because  there  is  no  binding  contract 
between  Dodds  and  Dickinson. 

BAQOAiiiAY,  J.  A,    I  entirely  concur  in  the  judgments  which  have 
been  pronounced.^ 


BYRNE  &  GO.  V.  VAN  TIENHOVEN  &  CO. 

&i  the  High  Court  of  Justice,  Common  Pleas  Division,  1880 

[Reported  in  Law  R^)ort6,  5  Common  Pleas  Division,  344] 

LiNBLBT,  J.  This  was  an  action  for  the  recovery  of  damages  for 
the  non-delivery  by  the  defendants  to  the  plaintiffs  of  1000  boxes  of 
tinplates,  pursuant  to  an  alleged  contract,  which  I  will  refer  to  pres- 
ently. The  action  wa^  tried  at  Cardiff  before  myself  without  a  jury; 
and  it  was  agreed  at  the  trial  that  in  the  eveut  of  the  plaintiffs  being 
entitled  to  damages  they  should  be  £375. 

The  defendants  carried  on  business  at  Cardiff  and  the  plaintiffs  at 
New  York,  and  it  takes  ten  or  eleven  da3n3  for  a  letter  posted  at  either 
place  to  reach  the  other.  The  alleged  contract  consists  of  a  letter 
written  by  the  defendants  to  the  plaintiffs  on  October  1st,  1879,  and 
received  by  them  on  the  11th,  apd  accepted  by  telegram  and  letter 
sent  to  the  defendants  on  October  11th  and  15th  re&^>ectively.  These 
letters  and  telegrams  were  as  follows:  [The  learned  judge  read  the 
letter  of  October  1st,  1879,  from  the  defendants  to  the  plaintiffs.  It 
contained  a  reference  to  the  price  of  tinplates  branded  ''Hensol,"  and 
the  ''offer  of  1000  boxes  of  this  brand  14  x  20  at  158.  6d.  per  box 
f .  o.  b.  here  with  1  per  cent  for  our  commission;  terms,  four  months' 
banker's  acceptance  on  London  or  Liverpool  against  shipping  docu* 
mentfl,  but  subject  to  your  cable  on  or  before  the  15th  inst.  here." 
The  answer  was  a  telegram  from  the  plaintiffs  to  the  defendants  sent 
on  October  11th,  1879 : ''  Accept  thousand  Hensols."  On  October  15th 
1879,  the  plaintiffs  wrote  to  the  defendants:  ''We  harve  to  thank  you 
for  your  valued  letter  under  date  1st  inst.,  which  we  had  on  Saturday 
p.  M.,  and  immediately  cabled  acceptance  of  the  1000  boKes  'Hensol/ 
Ic.  14/20  as  offered.  Against  this  transaction  we  have  pleasure  in 
handing  you  hjerewith  the  Canadian  Bank  of  Commerce  letter  of 

1  Coleman  ▼.  Apptegarth  (1887),  68  Md.  21,  11  Atl.  284;  Frank  v.  Stratford 
(1904),  13  Wyo,  37,  77  Pao.  134,  Accord,— Eds. 
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credit  No.  78,  October  13th,  on  Messrs.  A.  R.  McMaster  &  Brothers, 
London,  for  £1000.  *  *  *  Will  thank  ybu  to  ship  the  1000 
' '  Hensols '  without  delay. ' ']  These  letters  and  telegram  wduld,  if  they 
stood  alone,  plainly  constitute  a  contract  binding  on  b6th'f»Hii^. 
The  defendants  in  their  pleadings  say  that  there  was  no  sufficient 
writing  within  the  Statute  of  Frauds,  and  that  they  contracted  only 
as  agents;  but  these  contentions  were  very  properly  abandoned  as 
untenable,  and  do  not  require  furthei^  notiqe.  The.  defendants,  how- 
ever, raise  two  other  defences  to  the  action  which  remain  to  be  con- 
sidered. First,  they  say  that  the  offer  made  by  their  letter  of  0(^tx)ber 
1st  was  revoked  by  them  before  it  had  been  accepted  by  the  plaintiffs 
by  their  telegram  of  the  11th  or  tetter  of  the  ISth.^*  The  faots  as  to 
these  are  as  follows:  On  October  8th  the  defendants  wrote  and  sent 
by  post  to  the  plaintiffs  a  letter  withdrawing  their  offer  of  the  Ist. 
The  material  part  of  this  letter  was  as  follows:  "Confirming  odr 
respects  of  the  1st  inst.  we  hasten  to  inform  ydu  that  there  having 
been  a  regular  panic  in  the  tinplate  markeit  during  the  last  few  days, 
which  has  caused  prices  to  run  up  abotit  25  per  cent,  We  are  reluc- 
tantly compelled  to  withdraw  any  offer  we  have  made  to  o^ur  constit- 
uents, and  must  therefore  also  consider  our  offer  to  you  for  1000 
boxes  'Hensols'  at  17s.  6d.  to  be  cancelled  from  this  date."  This 
letter  of  October  8th  reaijhed  the  plaintiffs  on  October  20th.  -  On  the 
same  day  the  plamtifis  telegraphed  to  the  defeindants  demanding 
shiptnent,  and  sent  them  a  letter  insisting  on  completion  of  the  con- 
tract. [The  learned  judge  read  the  letter.  In  it  the  plaintiffs  ex- 
pressed astonishment  at  the  contents  of  the  letter  of  the  8th,  recapitu- 
lated the  transactions,  and  said  ^'practically  and  in  fabt  a  contract 
for  1000  boxes  came  into  existence  between  you  and  ourselves.  It 
requires  the  consent  of  both  parties  to  a  contract  to  cancel  same. 
If  instead  of  writing  to  us  on  the  8th  you  had  cabled  'offer  withdrawn,' 
you  would  have  protects  yourselves  and  us  too.  We  disposed  of 
the  1000  boxes  on  the  17th  at  a  net  profit  of  $1860.  ♦  *  ♦  We 
write  om*  friend  Philip  S.  Philips,  Esq.,  of  Aberkllery,  requesting 
him  to  call  on  you  and  demand  delivery  as  agreed."  In  a  postscript 
they  added,  "  You  speak  of  offer  of  1000  boxes  Hensol  at  175. 6d.  The 
only  firm  offer  we  receive  from  you  under  date  of  October  1st  was 
1000  boxes  at  15s.  6d.,  and  10  per  cent  f.  o.  b.  Cardiff;  we  cable  you 
to-night  'demand  shipment.*"]  This  letter  is  followed  by  one  from 
the  defendants  to  the  plaintiffs  of  October  25th  refusing  to  complete. 
[The  learned  judge  read  it.  The  defendants  acknowledged  the  receipt 
^  Only  80  much  of  the  opinion  is  given  as  relates  to  tiiis  question. — ^Eds. 


BYRNE  6i  CO.   V.   VAN  TIBNHOVEN  &   CO.  55 

of  the  cable  message  of  the  20th,  enclosed  the  credit  note  sent  in  the 
letter  of  the  15th,  and  added,  "Our  offer  having  been  withdrawn  by 
our  letter  of  the  8th  inst.,  we  now  return  the  above  credit,  for  which 
we  have  no  further  need,  but  take  this  opportunity  to  observe  that 
in  case  of  any  future  business  prop<!)sals  between  us,  we  must  truest 
you  to  conform  to  our  rules  and  principles,  which  rei^uire  bankers' 
credit  in  this  country,  whereas  the  firm  of  A.  R.  McMaster  &  Brothers 
are  not  classified  as  such.^ 

There  is  no  doubt  that  an  offer  can  be  withdrawn  before  it  is  ac- 
cepted, and  it  is  immaterial  whether  the  offer  is  expressed  to  be  open 
for  acceptance  for  a  given  time  or  not — Boutledge  v.  Qrant.^  For 
the  decision  of  the  present  cade,  however,  it  is  necessary  to  consider 
two  other  questions — ^viz.:  1.  Whether  a  withdrawal  of  an  offer  has 
any  effect  until  it  is  communicated  to  the  person  to  whom  the  offer 
has  been  sent?  2.  Whether  posting  a  letter  of  withdrawal  is  a  com- 
munication to  the  person  to  whom  the  letter  is  sent? 

It  is  curious  that  neither  of  these  questions  appetuis  to  have  been 
actually  decided  in  this  country.  As  regards  the  first  question,  I  am 
aware  that  Pothier  and  scHne  other  writers  of  celebrity  are  of  opinion 
that  there  can  be  no  contract  if  an  offer  is  withdrawn  before  it  is  ac- 
cepted, although  the  withdrawal  is  not  communicate  to  the  person 
to  whom  the  offer  has  been  made.  The  reason  for  this  opinion  is  that 
there  is  not,  in  fact,  any  such  consent  by  both  parties  as  is  essential 
to  constitute  a  contract  between  them.  Against  thiis  view,  however, 
it  has  been  urged  that  a  state  of  mind  not  notified  cannot  be  regarded 
in  dealings  between  man  and  man;  and  that  an  imcommunicated 
revocation  is  for  all  practical  purposes  and  in  point  of  law  no  revoca- 
tion at  all.  This  is  the  view  taken  in  the  United  States.  SeeTayloev. 
Merchants'  Fire  Insuratide  Co.^  cited  in  Benjamin  on  Sales,  pp.  56-^58, 
and  it  is  adopted  by  Mr.  Benjamin.  The  same  view  is  taken  by  Mr. 
Pollock  in  his  excellent  work  on  Principles  of  Contract,  2d  e.,  p:  10, 
and  by  Mr.  Leake  in  his  Digest  of  the  Law  of  Contracts,  p.  43.  This 
view,  moreover,  appears  to  me  much  more  in  accordance  with  the 
general  principles  of  English  law  than  the  view  maintained  by  Pothier. 
I  pass,  therefore,  to  the  next  question — yiz.j  whether  posting  the 
letter  of  revocation  was  a  sufficient  communication  of  it  to  the  plain- 
tiff. The  offer  was  posted  on  October  1st,  the  withdrawal  was  posted 
on  the  8th,  and  did  not  reach  the  plaintiff  until  after  he  had  posted 
his  letter  of  the  11th,  accepting  the  offer.  It  may  be  taken  as  now 
settled  that  where  an  offer  is  made  and  accepted  by  letters  sent 
1 4  Bing.  653.  *  9  How.  Sup.  Ct.  Rep.  390. 


56  FORMATION  OF  CONTEACTS 

ihrougb  the  post,  the  contract  is  completed  tbe  moment  the  letter 
accepting  the  offer  is  posted  (Harris's  Case,^  Dunlop  v.  Higgins^)  even 
although  it  never  reaches  ^ts  destination.  When,  however, .  these 
authorities  are  looked  at,  it  will  be  seen  that  they  are  based  upon  the 
principle  that  the  writer  of  the  offer  has  expressly  or  impliedly  as^ 
sented  to  treat  an  answer  to  him  by  a  letter  duly  posted  as  a  sufficient 
acceptance  and  notification  to  himself,  or,,  in  other  words,  he  has 
made  the  post-office  his  agent  to  receive  the  acceptance  and  notifica- 
tion of  it.  But  this  principle  appears  to  me  to  be  inapplicable  to  the 
case  of  the  withdrawal  of  an  offer.  In  this  particular  case  I  can  find 
no  evidence  of  any  authority  in  fact  given  by  the  plaintiffs  to  the 
defendants  to  notify  a  withdrawal  of  their  offer  by  merely  posting  a 
letter;  and,  there  is  no  legal  principle  or  decision  which  compels  me 
to  hold,  contrary  to  the  fact,  that  the  letter  of  October  8th  is  to  be 
treated  as  communicated  to  the  plaintiff  on  that  day  or  on  any  day 
before  the  20th,  when  the  letter  reached  them*  But  before  that  letter 
had  reached  the  plaintiffs  they  had  accepted  the  offer,  both  by  tele- 
gram and  by  post;  and  they  had  themselves  resold  the  tin-plates  at 
a  profit.  In  my  opinion  the  withdrawal  by  the  defendants  on  Octo- 
ber 8th  of  their  offer  of  the  1st  was  inoperative;  and. a  complete  con- 
tract binding  on  both  parties  was  entered  into  on  October  11th,  when 
the  plaintiffs  accepted  the  offer  of  the  1st,  which  they  had  no  reason 
to  suppose  had  been  withdrawn.  Before  leaving  this  part  of  the  case 
it  may  be  as  well  to  point  out  the  extreme  injustice  and  inconvenience 
which  any  other  conclusion  would  produce.  If  the  defendants'  con- 
tention were  to  prevail,  no  person  who  had  received  an  offer  by  post 
and  had  accepted  it  would  know  his  position  until  he  had  waited 
such  a  time  as  to  be  quite  sure  that  a  letter  withdrawing  the  offer 
had  not  been  posted  before  his  acceptance  of  it.  It  appears  to  me 
that  both  legal  principles  and  practical  convenience  require  that  a 
person  who  has  accepted  an  offer  not  known  to  him  to  have  been  re^ 
voked  shall  be  in  a  position  safely  to  act  upon  the  footing  that  the 
offer  and  acceptance  constitute  a  contract  binding  on  both  parties. 
Judgment  for  plaintiffs. 

1  Law  Rep.  7  Ch.  587.  U  H.  L.  381. 
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LORING  V.  CITY  OP  BOSTON 

In  the  Supreme  Judicial  Court  of  Massachusetts,  1844 

[Reported  in  7  Metcalf,  409] 

AssuicreiT  to  recover  a  reward  of  $1000,  offered  by  the  defiaulants 
for  the  apprehensksn  and  conviction  of  incendiaries.  Writ  dated 
September  30th,  1841. 

At  the  trial  before  Wilde,  J.,  the  following  facta  were  proved:  On 
May  26th,  1837,  this  advertisement  was  published  in  the  daily  papers 
in  Boston:  ''$500  reward.  The  above  reward  is  offered  for  the  ap- 
prehension and  conviction  of  any  person  who  shall  set  fire  to  any 
building  within  the  limits  of  the  city.  May  26th,  1837.  Samuel  A. 
Eliot,  Mayor.''  On  May  27th,  1837,  the  following  advertisement  was 
published  in  the  same  papers:  ''$1000  reward.  The  frequent  and 
successful  repetiticm  ot  incendiary  attempts  renders  it  necessary  that 
the  most  vigorous  effwts  should  be  made  to  prevent  their  recurrence. 
In  addition  to  ibe  other  precautions,  the  reward  heretofore  offered  is 
doubled.  One  thousand  dollars  will  be  paid  by  the  city  for  the  con- 
vieticm  of  any  person  engaged  in  these  nefarious  priBKstioes.  May  27th, 
1837.  Samuel  A.  Eliot,  Mayor."  These  advertisemients  were  cod." 
tinned  in  the  papers  but  about  a  week;  but  there  was  no  vote  of  the 
city  govenunent,  or  notice  by  the  mayor,  revoking  the  advertise- 
ments, or  limiting  the  time  during  which  they  should  be  in  force. 
Similar  ref^ards  for  the  detection  of  inc^xiiaries  had  been  before 
offered^  and  paid  on  the  conviction  of  the  offenders;  and  at  the  time 
of  the  trial  of  this  case,  a  stanilar  reward  was  daily  published  in  the 
newspapers. 

In  January,  1841,  there  was  an  extenedve  fire  on  Washington  Street, 
when  the  Amory  House  (so  called)  and  several  others  were  burned. 
The  plaintiffs  suspected  that  Samuel  Marriott,  who  then  boarded  in 
Boston,  was  eonoem^  in  burning  said  building.  Soon  after  the  fire 
said  Marriott  departed  for  New  York.  The  plaint^s  declared  to 
several  persons  their  intention  to  pursue  him  and  proseeute  him,  with 
the  intention  of  gaining  the  reward  of  $1000  which  had  been  offered 
as  aforesidd.  They  pursued  said  Marriott  to  New  York,  carried 
with  them  a  person  to  identify*  him,  arrested  him,  and  brought  him 
back  to  Boston.  They  then  complained  of  him  to  the  county  attor- 
ney, obtained  other  witnesses,  procured  him  to  be  indicted  and  proee- 
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cuted  for  setting  fire  to  the  said  Amory  House.  And  at  the  March 
Term,  1841,  of  the  Munioipal  Court)  on  the  apprehension  and  prose- 
cution of  said  Marriott,  and  on  the  evidence  given  and  procured  by 
the  plaintiffs,  he  was  convicted  of  setting  fire  to  said  house,  and  sen- 
tenced to  ten  years'  confinement  in  the  State  prison; 

William  Bamicoat)  called  as  a  witness  by  the  defendants,  testified 
that  he  was  chief  engineer  of  the  Fire  Department  in  Boston,  in  1837, 
and.fbr  several  years  after;  that  alarms  of  fire  werefrequent  before 
the  said  advertisement  in  May,  1837;  but  that  from  that  time  till  the 
close  of  the  year  1841  there  were  but  few  fires  in  the  city. 

As  the  only  question  in  the  case  was,  whether  said  offer  of  reward 
continued  to  be  in  force  when  the  Amory  House  was  burnt,  the  case 
was  taken  from  the  jury,  by  cona^it  of  the  parties,  under  an  agree- 
ment that  the  defendants  should  be  defaidted,  or  the  plaintiffs  be- 
come nonsuit,  as  the  full  Court  shoiild  decide. 

Shaw,  C.  J.  There  is  now  no  question  of  the  correctness  of  the 
legal  principle  on  which  this  action  is  founded.  The  offer  of  a  rewiard 
for  the  detection  of  an  offender,  the  recovery  of  property,  and  the 
like,  is  an  offer  or  proposal,  on  the  part  of  the  person  making  it,  to  all 
persons,  which  any  one,  capable  of  performing  the  service,  may  ac- 
cept at  any  time  before  it  is  revbkedj  and  perform  the  service;  and 
such  offer  on  one  side,  and  acceptance  and  performance  of  the  service 
on  the  oth^,  is  a  valid  contract  made  on  good  consideration,  WMch 
the  law  will  enforce.  That  this  principle  applies  to  the  offer  of  a 
reward  to  the  public  at  large  was  settled  in  this  Commonwealth,  in 
Symmes  v.  Frazier,  6  Mass.  344y  and  it  has  been  frequently  acted 
upon,  and  was  recognized  in  the  late  case  of  WaitWortfa  v.  Day,  3 
Met.  352. 

The  ground  of  defence  is,  that  the  advertisem^it,  offering  the  re- 
ward of  $1000  for  the  detection  and  conviction  of  persons  setting  fire 
to  buildings  in  tha  city,  was  issued  almost  four  years  before  the  time 
at  which  the  plaintiffs  arrested  Marriott  and  prosecuted  him  to. con- 
viction; that  this  reward  was  so  offered,  in  reference  to  a  special  emer- 
gency in  consequence  of  several  alarming  fires;  that  the  advertise- 
ment was  withdrawn  and  discontinued;*  that  the  recollection  oi  it 
had  passed  away;  t^hat  it  was  obsolete,  and  bymost  persons  forgotten; 
and  that  it  ooidd  not  be  regarded  as  a  perpetually  continuing  offer 
on  the  part  of  the  city. 

We  are  then  first  to  look  at  the  terms  of  the  advertisement,  to  see 
what  the  offer  was.  It  is  competent  to  the  party  offering  such  re^ 
ward  to  propose  his  own  terms;  and  no  {lerson  can  entitle  himself  to 


LOmiTG  V.   CITY  or:  BOSTON  59 

the  promised  reward  without  &  oompliaace  with  all  its  tenns.  The 
first  advertisement  offering  the  reward  demanded  in  this  action  was 
published  March  26th,  18S7,  offering  a  reward  of  $500;  and  another 
on  the  day  following,  increasing  it  to  SIOOO.  No  time  is  inserted;  in 
the  notice,  within  which  the  service  is  to  be  done  for  which  the  reward 
is  claimed;  It  is  therefore  relied  on  as  an  unlimited  and  continuing 
offer. 

In  the  first  place,  it  is  to  be  considered  that  this  is  not  an  ordinance 
of  the  city  government,  of  standing  force  and  effect;  it  is  an'act  tan- 
porary  in  its  nature,  emanating  from  the  executive  branch  of  the  city 
government,  done  imder-  the  ei^ncy  of  a  special  occaaon  Indicated 
by  its  tenns,  and  continued  to  be  published  btit  a  short  time.  Al* 
though  not  limited  in  its  terms,  it  is  manifest,  we  think,  that  it  could 
not  have  been  intended  to  be  perpetual,  or  to  last  ten  or  twenty  years, 
or  more;  and  therefore  must  have  been  understood  to  have  some  limit. 
It  was  insisted,  in  the  aigumeht,  that  it  had  no  limit  but  the  Statute 
of  Limitations.  But  it  is  obvious  that  the  Statute  of  Limitations 
would  not  operate  so  as  to  make  six  years  from  the  date  of  the  offer 
a  bar.  The  offer  of  a  reward  is  a  proposal  made  by  one  party,  and 
does  not  become  a  contract,  until  acted  upon  by  the  tierformaace 
of  the  service  by  the  other ^  which  is  the  acceptance  of  such  offer,  and 
constitutes  ikie  agreement  of  minds  essential  to  a  contract.'  The  six 
years,  therefore,  would  begin  to  run  only  from  the  time  of  the  service 
performed  and 'the  cause  of  action  accrued,  which  might  be  ten,  or 
twenty,  or  fifty  years  from  the  time  ^  of  the  offer,  and  would  in  fact 
leave  the  offer  itself  imlimited  by  time. 

Supporing  then  that,  by  fair  implication,  there  must  be  some  limit 
to  this  offer,  and  there  being  no  limit  in  terms,  then  by  a  genend  rule 
of  law  it  must  be  limited  to  a  reasonable  time — ^that  is,  the  service  must 
be  done  within  a  reasonable  time  after  the  off er  made. 

What  is  a  reasonable  time,  when  all  the  facts  and  circumstances 
are  proved  on  which  it  depends,  is  a  question  of  law.  To  determine 
it,  we  are  first  to  consider  the  objects  and  purposes  for  which  such 
reward  18  offered:  The  principal  object  obviously  must  be,  to  awaken 
the  attention  of  thi&  public,  to  excite  the  vigilance  and  stimulate  the 
exertions  of  police  officers,  watdimen  and  citizenc^  generally,  to  the 
deiecti6n4Uid  punishment  of  offenders.  Possibly,  too,  it  may  operate 
to  prevent  offences,  by  alarming  the  fears  of  those  who  are  under 
temptation  to  commit  them,  by  inspiring  the'  belief  that  the  public 
are  awake,  that  any  suspicious  movement  is  watched,  and  that  the 
crime  cannot  be  committed  with  impunity.    To  accomplish  either  of 
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these  objeetSy  sudi  offer  of  a  reward  must  be  notorious,  known  and 
kept  in  mind  by  the  publie  at  large;  and,  for  that  purpose,  the  publi- 
cation of  the  off ar,  if  txot  actually  continued  in  newspapc^ra,  and  pla- 
carded at  Conspicuous  places,  must  have  been  recent.  After  the  lapse 
of  years,  and  after  the  publication  of  the  offer  has  been  long  discon- 
tinued, it  must  be  pissumed  to  be  forgotten  by  the  public  generally, 
and  if  known  at  all,  known  only  to  a  few  individuals  who  may  happen 
to  meet  with  it  in  an  okl  newspaper.  The  expectation  of  benefit, 
then,  from  such  a  promise  of  reward,  must  in  a  great  measure  have 
ceased.  Indeed,  every  cc^isideration  arirang  from  the  nature  of  the 
case  confirms  the  belief  that  such  offer  of  rewaid,  for  a  special  service 
of  this  nature,  is  not  unlimited  and  perpetual  in  its  duration,  but 
must  be  limited  to  some  reasonable  time.  The  difficulty  is  in  fixing  it 
One  circumstance,  perhaps  a  sli^t  one,  is,  that  the  aei  is  done  by 
a  board  of  officers,  who  themselves  are  annual  officers.  But  as  they 
act  for  the  dty,  which  is  a  permanent  body,  and  exercise  its  authority 
for  the  time  being,  and  as  such  a  reward  might  be  offered  near  the 
end  of  the  year,  we  cannot  necessarily  limit  it  to  the  time  for  which 
the  same  board  of  mayor  and  aldermen  have  to  serve;  though  it  tends 
to  marie  th^  distinction  between  a  temporary  act  of  one  branch  and 
a  permanent  act  of  the  whole  city  government. 

We  have  already  alluded  to  the  fact  of  the  discontinuance  of  the 
advertisement,  as  one  of  some  weight.  It  is  some  notice  to  the  public 
that  the  exigency  has  passed,  for  which  such  offer  of  a  reward  was  par- 
ticularly intended.  And  though  such  discontinuance  is  not  a  revoca- 
tion of  the  offer,  it  proves  that  those  who  made  it  no  longer  hold  it 
forth  conspicuously  as  a  continuing  offer;  and  it  is  not  reasonable  to 
regard  it  as  a  continuing  offer  for  any  considerable  term  of  time 
afterwaixl. 

But  it  is  not  necessary,  perhaps  not  proper,  to  undertake  to  fix  a 
precise  time,  as  reasonable  time;  it  must  depend  on  many  circum- 
stances. It  is  somewhat  analogous  to  ihe  case  of  notes  payable  on 
demand,  where  the  question  formerly  was,  within  what  time  such 
note  must  be  presented^  and,  in  case  of  dishonor,  notice  be  given,  in 
order  to  charge  the  indorser.  In  the  earliest  reported  case  on  the 
subject,  Field  v.  Nickerson,  13  Mass.  131,  the  Court  went  no  farther 
than  to  decide  that  eight  months  was  not  a  reaacmable  time  for  that 
purpose. 

Under  the  circumstances  of  the  present  case,  the  Court  are  of 
opinion,  that  three  years  and  eight  months  is  not  a  reasonable  time 
within  which,  or  rather  to  the  extent  of  whidi,  the  offer*  in  question 
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can  t)e  oonodered  as  a  contmuing  offer  <m  the  part  of  the  dty.  In 
that  length  of  time,  the  exigency  under  ^ich  it  was  made  having 
passed,  it  must  be  presumed  to  have  been  forgotten  by  most  of  the 
officers  and  citizens  of  the  community,  and  cannot  be  presumed  to 
have  been  before  the  public  as  an  actuating  motive  to  vigilance  and 
exertion  on  this  subject;  nor  could  it  justly  and  reasonably  have  been 
so  understood  by  the  plaintiffs.  We  are  theref(»«  of  opinion,  that 
the  c^er  of  the  city  had  ceased  before  the  plaintiffs  accepted  and  acted 
upon  it  as  such,  and  that  consequently  no  contract  existed  upon  which 
this  acticm,  founded  on  an  alleged  express  promise,  can  be  main-* 
tained. 

Plaintiffs  nonsuU,^ 
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In  the  Supreme  Court  of  Errors  of  Connecticut,  1872 

r 

[Reported  in  39  Cottnectieut,  159] 

FoernBy  J.  This  application  is  based  on  the  247th  section  of  the 
Act  eonceming  Grimes  and  Punishments,  Rev.  Stat.,  294|  and  th^ 
payment  of  the  reward  sought  to  be  recovered  is  resisted  on  several 
grounds. 

In  the  first  place  it  is  claimed  that  there  ia  a  fatal  variance  between 
the  allegations  in  the  application  and  the  proof  offered  to  sustsdn  it. 
The  application  sets  forth  that  the  selectmen  of  the:  town  offered  a 

^  As  to  how  long  an  offer  remains  open,  s^  also  Ramagate  Victoria  Hotel  Co.  v. 
Montefiore  (1860),  L.  R.  1  Exchequer,  109;  Kempner  v.  Cohn  (1886),  47  Atk. 
519  (delay  of  five  days  not  fatal  in  accepting  offer  to  aeli  farm);  Avorill  v.  Hedge 
(1888),  12  GomL.  484.  In  the  last  cited  oa^,  the  offer  was  renewed  ear^  on  the 
afternoon  oC  the<18th  and- reply,  by  return  mail  requested.  There  was  no  accept- 
ance till  the  evening  of  the  20th.    Heldf  the  offer  had  lapsed. 

On  July  17,  A  wrote  to  B  offering  "a  very  low  figure  on  a  small  lot  of  our  Colum- 
bia coal  from  Salem/'  and  concluded,  ''We  beg  to  quote  yon  12.50  on  cars  at 
that  plaoe,  and  should  you  dettn  it  wise  to  favor  vb  with  an  ordeff  of  600  or  600 
tons,  kindly  wire  us  at  our  expense  on  receipt  ci  this."  B  replied  by  IK)^!  on  July 
19tll  ordering  4KI0  tons.  The  trial  judge  ruled,  inier  oHoy  that  "the  answer  was 
not  in  tiibe  to  constitute  a  good  acceptance."  On  appeal,  per  Houifis,  J. :  ''The 
ruling  was  clearly  right  *  *  *  since  the  offer  did  not  purport  to  extend  be- 
yond the  time  for  a  reply  by  telegraph."  Home  v.  Niver  (1897),  108  Mass.  4.^ 
Eds. 
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reward  cl  $200  to  any  person  or  persons  who  i^ouUl  make  disoorvery 
and  give  information  against  the  person  or  persons  guilty  of  the  crime 
of  burning  the  bam  of. Mrs.  Hepsibah  Kelly ,  October  1st,  1865,  so 
that  he  or  they  might  be  tendered  to  justice  and  convicted;  that  the 
applicant  made  discovery  and  gave  information  against  one  Na-i 
thanid  B.  Goodrich,  who  was  guilty  of  the  crime  mentioned,  so  that 
he  was  tendered  to  justice  and  convicted  before  the  Superior  Court 
on  the  third  Tuesday  ol  December^  1868.  The  advert]30memt  given 
in  evidence,^  it  is  claimed,  is  an  offer  of  a  reward  by  jbhe  town,  aod 
not  by  the  selectmen;  it  is  for  a  larger  sum  tha9>  that  named  in  the 
application,  and  it  is  offered  for  a  different  service. 

We  think  the  selectmen  intended  to  act  under  the  authority  .given 
by  law,  and  therefore  think  that  the  advertisement  should  be  read 
in  the  light  of  the  statute.  The  advertisement,  it  is  true,  states  that 
the  town  offers  the  reward,  but  this  is  signed  by  the  selectmen  of- 
ficially, and  is  therefore  too  slight  a  variance,  if  indeed  it  be  a  variance 
at  all,  to  be  important.  The  amount  offered  is  larger  than  is  au- 
thorized by  law,  but  we  consider  it|  good  for  the. legal ,amou^^,  $200, 
and  reject  the  excess.  There  is  doubtless  a  distinction  between  being 
the  means  of  detecting,  and  oonvicting  the  guilty^  and  making  dis- 
covery and  giving  information  so  that  the  guilty  may  be  tendered  to 
justice  and  convicted,  biit  the  reasoning  by  which  such  d  distinction 
is  made  pisdpable  id  too  subtle  and  refined  to  be  praetieally  useful. 
We  think  that  ther^  is  no  such  variance  between  tiie  alliegations  in 
this  application  and  the  evidence  offered  as  to  prevent  a  recovery*- 

But  it  is  further  claimed,  that,  even  if  the  town  can  be  liable  on 
this  advertisement,  this  applicant  is  not  ^titled  to  tiie  reward,  as 
the  statute  makes  that  payable  "to  the  person  or  persons  w^o  shall 
make  discovery  ^nd  give  information  agamst  any  other  person  or 
persons  guilty  of  such  crime  or  misdemeanor,  so  that  he  or  t^ey  may 
be  tendel^  to  justice  and  convicted/' 

The  barn  in  question  was  burned  by  one*  Joseph  Sniith,  and  he  was 
procured  and  hired  to  do  it  by  Nathaniel  B.  Goodrich.  Smith  was 
arrested  and  informed  a^inst^  pleaded  guilty,  and  was  sentenced 

I  $1,500  Reward.  The  town  of  Rooky  Hill  offer  a  reward,  of  $1,500,  of  $50Q 
each,  as  foDows,  to  -aiiy  peraoii  or  persons  who  shall  be  th^  meatiB  of  detectUig 
and  convicting  tihe  pereibn  or  persons  who  set  on  fire,  <x  caused  to  be  set  on  fii^ 
the  bam  of  Mrs.  Hepyibah  Kelly,  bn  October '  Ist,  1865,  and  I^bert  Snyd^rfs 
factory,  on  October  8th,  1865,  and  all  ineendiary  firee  to  October  14th,  1865. 

WlLUAlI  R.   BUCKLBT,  1  «  ,    ^ 

HiwET  J.  8Mire.  ]Sele<^rnm. 

(The  facts  have  been  abridged. — Eds.) 
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to  the  state  prison.  While  m  custody,  previous  to  his  trials  he  dis- 
closed to  the  attorney  for  the  state  the  faet  of  Goodrich's  guilt,  but 
the  infoimation  which  he  gave  was  uncorroborated,  and  insufficient 
to  procure  a  conviction.  No  proceedings  were  instituted  against 
Goodrich.  The  disclosure  which  Smith  had  made  was  generally 
known,  among  others  to  the  applicant.  He  discovered  and  caused 
to  be  adduced  some  additional  and  corroborative  testimony;  he  ap- 
plied to  the  proper  authorities  and  caused  the  prosecution  of  Goodrich, 
and  the  steps  which  he  took  were  the  means  of  his  ccmviction. 

The  object  of  this  statute  manifestly  is  to  encourage  private  citizens 
to  aid  and  assist  the  public  authorities  in  detecting  and  punishing 
crime.  Not  every  one  who  merely  gives  information  is  entitled  to  a 
reward;  it  ought  to  receive  an  equitable,  not  a  strict  or  technical, 
construction.  Giving  it  an  equitable  construction,  this  applicant  is 
by  the  finding  fairly  within  its  provisions.  We  distinguish  this  case 
from  those  quoted  on  the  part  of  the  defence,  which  rest  on  contract, 
and  not  like  this  on  a  public  statute. 

The  claim  that  the  right  to  this  reward  is  barred  by  lapse  of  time 
since  the  advertisement  was  published  is  not  well  founded.  The 
case  of  Loring  v.  City  of  Boston,  7  Met.  409,  is  not  applicable.  The 
reward  offered  in  that  case  was  not  for  the  discovery  and  punishment 
of  crimes  already. committed;  it  was. wholly  prospective,  being  "for 
the  apprehension  and  conviction  of  any  person  who  shall  set  fire  to 
any  building  within  the  limits  of  the  city."  The  advertisement  was 
first  published  on  the  26th  of  May,  1837,  and  was  continued  for 
about  a  week.  In  January,  1841,  three  years  and  eight  months  after, 
there  was  a  fire  within  the  city  set  by  an  incendiary,  which  consumed 
several  buildings.  Tlie  plaintiff  caused  the  guilty  party  to  be  arrested, 
and  he  was  tried  and  convicted.  On  suit  brought  to  r^over  the  re- 
ward, the  only  question  was  whether  said  offer  of  reward  continued 
to  be  in  force  at  the  time  of  the  fire.  Chief  Justice  Shaw,  who  gave 
the  opinion  of  the  court,  said  it  was  manifest  that  the  offer,  though 
not  limited  in  terms,  could  not  have  been  intended  to  be  perpetual, 
or  to  last  ten  or  twenty  years,  or  more;  it  must  have  been  understood 
to  have  some  limit.  There  being  no  limit  in  terms,  by  a  general  rule 
of  law  it  must  be  limited  to  a  reasonable  time,  and  as  the  court  thought 
three  years  and  eight  months  not  a  reasonable  time,  uiider  the  cir« 
cimistances,  they  gave  judgment  for  defendants.  • 

We  make  no  question  as  to  the  entire  correctness  of  this  decision, 
and  readily  assent  to  the  soundness  of  the  principles  on  which  it  rests. 
But  the  case  at  bar  is  of  a  totally  different  character.   Here,  a  reward 
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was  otfered  to  any  one  who  should  make  discovery  and  give  infonnar' 
tion,  Ac.y  as  to  a  crime  committed  on  a  previous  day,  specifically 
pointed  out.  The  o£Fer,  it  is  true,  is  not  limited  in  its  tenns  as  to 
time,  but  the  statute  of  limitations,  which  is  applicable  to  the  crime 
in  question,  necessarily  restricts  the  offer  to  the  period  withki  which 
the  delinquent  must  be  informed  against  and  prosecuted,  three  years 
next  after  the  offence  was  committed.  So  long  as  the  statute  of 
limitations  continued  to  run  against  the  offender,  so  long  would  this 
offer  of  a  reward  hold  good.  As  soon  as  the  statute  beccxnes  a  bar  to 
the  prosecution,  all  liability  to  pay  the  reward  of  course  ceases,  for 
the  conviction  of  the  offender  is  an  event  necessarily  antecedent  to 
the  pa3rinent  of  the  reward. 

We  think  the  petitioner  is  entitled  to  recover;  and  the  Superior 
Court  is  advised  to  render  judgment  in  his  favor. 

In  this  opinion  the  other  judges  concurred. 


MACLAY  V.  HARVEY 

In  the  Supreme  Court  of  Illinois,  1878 

[Reported  in  00  Illinois,  525] 

ScHOLFiELD,  J.,  delivered  the  opinion  of  the  Court* 

Appellant  brought  aesumpdit  agauist  84)pellee,  in  the  Court  below, 
on  an  alleged  contract  whereby  the  latter  employed  the  former  to 
take  charge  of  the  millinery  department  of  his  store  in  Monmouth, 
in  this  State,  for  the  season  commencing  in  April  and  ending  in  July, 
in  the  year  1876,  and  to  pay  her  therefor  $15  per  week. 

The  judgment  was  in  favor  of  appellee,  and  appdytemt  now  assigns 
numerous  errors  as  grounds  for  its  reversal 

In  our  opinion  the  case  may  be  properly  disposed  of  by  the  con- 
sideration of  a  single  question.  Appdlant's  right  of  recovery  is  based 
entirely  upon  an  alleged  special  contract,  and  unless  there  was  such 
a  contract,  the  judgment  below  is  right,  however  erroneous  may  have 
been  the  rulings  under  which  it  was  obtained. 

After  some  preliminary  correspcHidence,  which  is  not  before  us, 
appellant,  who  was  then  residing  in  Peoria,  received  from  appellee 
the  following,  by  mail: 
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''Monmouth,  III.,  March  9,  1876. 
''Miss  L.  Maclat,  Peoria,  HI.: 

''I  have  been  trying  to  find  your  address  for  some  time,  and  was 
informed  last  evening  that  you  were  in  Peoria.  I  write  to  inquire  if 
you  intend  to  work  at  millinery  this  season,  and  if  you  have  made 
any  arrangements  or  not.  If  you  have  not,  can  you  take  charge  of 
my  stock  this  season,  and  if  we  can  agree  I  would  want  you  for  a 
permanent  trimma:. 

"Please  notify  me  by  return  mail,  and  terms,  and  we  can  confer 
further. 

"Yours  in  haste, 

"John  Harvbt. 
Fonnerly  Jno.  Harvey  &  Co.,  when  you  trimmed  for  me." 


It 


Appellant's  reply  to  this  is  not  before  us.  She  says  she  stated  her 
terms  in  it,  and  thereafter  appellee  wrote  her  the  following,  which 
she  also  received  by  mail: 

"Monmouth,  III.,  March  21,  1876. 
"Miss  L.  MACLAYy  Peoria,  111.: 

"  Yoiur  favor  was  received  in  due  time,  and  contents  noted.  You 
spoke  of  wages  at  $15  per  week  and  fare  one  way.  You  will  want  to 
go  to  Chicago,  I  presume,  and  trim  a  week  or  ten  days. 

"I  would  like  for  you  to  trim  at  H.  W.  Wetherell's  or  at  Keith 
Bros.  I  will  give  you  $15  per  week  and  pay  your  fare  from  Chicago 
to  Monmouth,  and  pay  you  the  above  wages  for  your  actual  time 
here  in  the  house  at  that  rate  per  season. 

"I  presume  that  the  wholesale  men  will  allow  you  for  your  time 
in  the  house.  You  will  confer  a  favor  by  giving  me  your  answer  by 
return  mail. 

"Yours, 

"John  Harvbt." 

Appellant  sa3rs  she  received  this  in  the  afternoon,  and  replied  the 
next  day  by  postal  card,  addressed  to  appellee,  at  Monmouth,  as 
follows: 

"  Peoria,  March  23^    . 
"Mr.  Harvbt: 

"Yours  was  promptly  received,  and  I  will  go  up  to  Chicago  next 
week,  and  when  my  services  are  required  you  will  let  me  know. 

"Very  respectfully, 

"L.  Maclay." 

5 
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Appellant  did  not  place  this  in  the  post-office  herself,  but  she  says 
she  gave  it  to  a  boy  who  did  errands  about  the  house  of  her  sister, 
with  whom  she  was  then  staying,  directing  him  to  place  it  in  the  office. 
The  postmark  on  the  card,  which  is  shown  to  be  always  placed  on  mail 
matter  the  same  day  it  is  put  in  the  office,  shows  that  the  card  was 
not  mailed  until  March  25th. 

Appellee  receiving  no  reply  from  appellant  on  Monday  morning, 
March  27tb,  went  to  Peoria  and  endeavored  to  engage  another  mil- 
liner, and  failing  in  this,  endeavored  to  find  appellant,  but  was  unable 
to  do  so,  and  then  returned  to  Monmouth,  when  he  received  appel- 
lant's postal  card,  which  had  come  to  the  office  there  during  his  ab- 
sence. On  Wednesday  night,  of  the  same  week,  appellee  left  Mon- 
mouth for  Chicago,  arriving  at  the  last-named  place  on  the  following 
morning,  Thursday,  March  30th.  Finding  that  appellant  was  neither 
at  Keith  Bros,  nor  at  WetherelFs,  he  proceeded  to  employ  another 
milliner,  and  on  the  same  day,  and  before  leaving  Chicago,  wrote  and 
mailed  a  letter  directed  to  appellant's  address  at  Peoria,  notifying  her 
of  that  fact;  but  this  letter,  in  consequence  of  appellant's  absence  from 
Peoria,  she  did  not  receive  for  some  time  afterward. 

The  millinery  season  oonunences  from  April  5th  to  10th,  and  ends 
from  June  20th  to  July  4th,  as  shown  by  the  evid^ice.  Appellee  had 
not  laid  in  his  spring  stock  when  he  was  corresponding  with  appellant, 
and  he  started  to  New  York,  from  Chicago,  for  that  purpose,  on  the 
evening  of  the  day  on  which  he  addressed  the  letter  to  appellant  no- 
tifying appellant  of  his  employment  of  another  miUuier,  the  evening 
of  March  30th.  Appellant  says  she  left  Peoria  for  Chicago  on  Friday, 
which  must  have  been  March  31st.  On  arriving  at  Chicago,  she  went 
to  Wetherell's,  and,  failing  to  get  em^doyment  there,  did  not  go  to 
Keith  Bros.,  but  went  to  another  house  in  the  same  line  of  business, 
where  she  remained  some  days,  and  on  April  8th  she  notified  appellee, 
by  letter,  that  she  was  sufficiently  informed  as  to  the  "new  ideas  of 
trimming"  and  was  ready  to  enter  his. service.  Appellee  replied  to 
this,  reciting  the  disappointments  he  clcdmed  to  have  met  with  on  her 
accoimt,  and  again  notifying  her  that  he  did  not  require  her  services. 

If  a  contract  was  consummated  between  the  parties,  it  was  by  the 
mailing  of  appellant's  postal  card  on  March  25th.  Appellee's  letter 
of  the  21st  cannot  be  regarded  as  the  consummation  of  a  contract, 
because  it  restates  the  terms  with  some  variation,  though  it  may  be 
but  slight,  and  requires  an  acceptance  upon  the  terms  thus  stated. 
This,  until  unequivocally  accepted,  was  only  a  mere  proposition  or 
ofiFer.   Hough  v.  Brown,  19  N.  Y.  (5  Smith)  111. 
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It  was  said  by  the  Lord  Chancellor,  in  Dunlop  v.  Higgins,  first 
House  of  Lords'  cases,  at  page  387:  ''Where  an  individual  makes  an 
ofiFer  by  post,  stipulating  for,  by  the  nature  c^  the  business  having  the 
right  to  expect,  an  answer  by  return  of  post,  the  offer  can  only  endure 
for  a  limited  time,  and  the  making  of  it  is  acoompe;nied  by  an  implied' 
stipuMion  that  the  answer  shall  be  sent  by  return  of  post.  If  that 
implied  stipulation  is  not  satisfied,  the  person  making  the  offer  is 
released  from  it.  When  a  person  seeks  to  acquire  a  right,  he  is  bound 
to  act  with  a  degree  of  strictness,  such  as  may  not  be  required  where 
he  is  only  endeavoring. to  excuse  himself  from  a  liability.''  This  is 
regarded  as  a  leading  case  on  the  question  of  acceptance  of  contract 
by  letter,  and  the  language  quoted  we  regard  as  a  clear  and  accurate 
statement  of  the  law^  as  applicable  tb  the  present  case*  It  is  clear 
here,  that  the  nature  of  the  business  demanded  a  prompt  answer,  and 
the  words  ''you  will  confer  a  &vor  by  giving  me  your  answer  by  re- 
turn mail"  do,  in  effect,  "stipulate"  for  an  answer  by  return  mail. 
Taylor  v.  Rennie  et  al.,  35  Barb.  272. 

The  evidence  shows  that  there  were  two  daily  mails  between  Peoria 
and  Monmouth — one  arriving  at  Monmouth  at  11  o'clock  a.  m.,  and 
the  other  at  6  o'clock  p.  m.,  and  it  did  not  require  more  than  one  day's 
time  between  the  points.  Appellee's  letter  to  appellant  making  the 
offer,  it  will  be  remembered,  bears  date  March  21st.  Assuming  the 
date  of  a{^>ellant's  postal  card  (which,  she  sa3rs,  was  written  on  the 
morning  after  she  received  appellee's  letter)  to  be  correct,  she  received 
appellant's  letter  on  the  evening  of  the  22d.  Appellee  was,  therefore^ 
entitled  to  expect  a  reply  mailed  on  the  23d,  which  he  ought  to  have 
received  on  that  day,  or,  at  farthest^  by  the  morning  of  the  24th;  but 
appellant's  reply  was  not  mailed  until  the  25th.  It  does  not  relieve 
appellant  of  fault  that  she  gave  the  postal  card  to  a  boy  on  the  23d, 
to  have  him  mail  it.  Her  duty  was  not  to  place  an  answer  in  private 
hands,  but  in  the  post-office.  The  boy  was  her  agent,  not  that  of  ap- 
pellee, and  his  negMgence  in  mailing  the  postal  card  was  her  negli- 
gence.^ 

The  question  of  Aether  it  would  not  have  equally  well  subserved 
appellee's  object  had  lie  treated  the  postal  card  of  appellant  as  the 
consummation  of  a  contract,  is  irrelevant.  Appellant  seeks  to  recover 

^  "The  street  boxes  and  street  delivery  are  a  legal  part  of  the  post-offioe  system, 
and  a  letter  deposited  in  one  of  these  must  be  considered  as  being  delivered  at 
the  poetroflGice.  Abb.  Trial  Ev.  433-434;  Bank  v.  De  Groot,  7  Hun,  210;  Pearce  v. 
Langfit,  101  Pa.  St.  507.''— Morse,  J.,  in  Wood  v.  Cahian  (1886),  61  Mich.  402» 
411.— Eds. 
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upon  the  strict  letter  of  a  special  contract,  and  it  is,  therefore,  in- 
oumbent  on  her  to  prove  such  contract.  It  is  required  of  her,  as  we 
have  seen,  to  prove  an  acceptance  of  appellee's  offer  within  the  time 
to  which  it  was  limited — ^that  is  to  say,  by  the  placing  in  the  post-office 
of  an  answer  unequivocally  accepting  the  offer  in  time  for  the  return 
mail,  which  she  did  not  do.  Appellee  was,  thereafter,  under  no  obliga- 
tion to  r^ard  the  contract  as  closed.  He  m%ht,  it  is  true,  have  done 
so,  but  he  was  not  legally  bound  in  that  respect,  nor  was  he  legally 
boimd  to  notify  appellant  that  her  acceptance  had  not  be^x  signified 
within  the  time  to  which  his  offer  was  limited.  She  is  legally  charge- 
able with  knowledge  that  her  acceptance  was  not  in  time,  and  in 
order  to  fix  a  liability  thereby  upon  appellee,  it  was  incumbent  u|:k>n 
her,  before  assuming  that  appellee  waived  this  objection,  to  ascertain 
that  he  in  fact  did  so. 

Appellee  was  led,  by  the  postal  card  of  appellant,  to  believe  that  he 
would,  wh^i  he  arrived  at  Chicago  on  Thursday,  find  her  either  at 
Wetherell's  or  Keith  Bros.  Had  he  done  so,  it  was  his  intention  to 
treat  the  contract  as  closed;  but  she  was  not  there,  and  this  intention 
was  not  acted  upon,  and  so  is  to  be  considered  as  if  it  had  never  ex* 
isted.  Appellee,  not  finding  appellant  at  WetherelFs  or  Kdth  Bros., 
as  she  had  led  him  to  believe  he  would,  had  no  reason  to  assume  that 
she  was,  in  gpod  faith,  acting  upon  the  assumption  that  her  postal 
card  bad  closed  the  contract,  and  he  cannot,  therefore,  be  held  es- 
topped from  denying  that  it  was  not  posted  in  time.  In  view  of  the 
lateness  of  the  seascm,  and  the  danger  to  appellee's  business  from 
delay,  of  all  which  appellant  was  aware,  it  cannot  be  said  appellee 
acted  with  undue  haste  in  engaging  another  milliner. 

The  judgment  is  affirmed. 

Judgmevii  affirmed. 

DicKBT,  J.,  diss^iting: 

I  cannot  concur  m  this  decision.  I  think  the  special  contract  was 
made  and  assented  to  by  both  parties.  I  concede  that  the  delay  of 
Miss  Maclay  in  mailing  her  postal  card  was  such  that  the  mere  mailing 
of  it  on  Saturday,  March  25th,  did  not  bind  Harvey  or  consummate 
a  c(Mitract.  I  agree  that  on  Monday  evening  (the  27th)  when  he 
received  that  card,  he  had,  at  that  time,  the  right,  by  law,  to  reject 
it,  because  it  came  too  late,  but,  in  my  judgment,  he  waived  that  right. 
In  the  language  of  the  governing  opinion,  appellee  was  ''under  no 
obligation  to  regard  the  contract  as  closed.  He  mighty  it  is  true,  have 
done  80*' — that  is,  he  might  have  ''treated  the  postal  card  as  the 
consummation  of  a  contract.'' 
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Hie  point  on  which  I  differ  from  my  brethren  is  this:  I  think  t^ 
evidence  tends  to  show  that  he  did,  in  fact,  waive  the  delay;  that  he 
did,  in  fact,  treat  ''the  postal  caid  as  the  consummation  of  a  con- 
tract;" that  he  did  "regard  the  contract  as  closed."  He  received  on 
Monday  evening  her  acceptance  of  his  offer,  with  a  statement,  dated 
on  the  Thursday  previous,  that  she  would  (in  pursuance  of  the  sup- 
posed contract)  "go  up  to  Chicago  next  week."  If  he  intended  to 
avail  himself  of  her  delay  in  sending  her  answer,  and  for  that  cause 
refuse  to  treat  the  c<mtract  as  closed,  it  was  his  duty  to  notify  her 
at  once  of  his  intention  to  do  so.  He  remained  silent  three  whole 
days,  and  permitted  her  to  make  her  journey  to  Chicago  on  the  faith 
of  the  supposed  contract.  Even  had  Harvey  not  intended  to  treat 
this  as  a  contract  consummated,  his  neglect  to  so  notify  her  ought 
to  estop  him  from  saying  he  did  not  waive  all  objection  on  account 
of  her  delay  in  answering. 

It  is  true,  one  cannot,  on  his  own  mere  motion,  impose  upon  an- 
other, without  his  consent,  the  duty  of  rejecting  an  offer.  In  such 
case,  the  failure  to  reject  an  offer  must  not  be  held  to  be  an  accept- 
ance. But  in  this  case,  special  relations,  as  negotiators,  had  been 
established  between  these  parties,  at  the  instance  of  Harvey.  The 
surroimdings  were  such  that  common  honesty  demanded  of  him  that 
he  should  notify  her  at  once  if  he  intended  to  object  to  her  acceptance 
of  his  offer  on  the  ground  that  it  came  too  late.  Not  only  was  he 
silent,  but  he  did,  affirmatively,  treat  the  contract  as  consiunmated. 
He  started  to  Chicago  on  Wednesday  evening,  two  days  after  he 
received  her  postal  card,  as  he  testifies,  "expecting  to  find  Miss 
Maclay  in  Chicago,"  and  intending  to  confer  with  her  about  the 
business  which  was  the  subject  of  the  contract.  The  expectation 
that  he  would  meet  her  in  Qiicago  was  founded  on  the  fact  that  he 
supposed  she  regarded  the  contract  complete,  and  that  she  would, 
in  pursuance  thereof,  be  in  Chicago. 

A  contract  consists  in  the  meeting  of  two  minds  at  the  same  time 
on  the  same  terms,  and  so  made  manifest  to  each.  The  proof  tends 
to  show,  that  on  Wednesday,  when  Harvey  started  to  Chicago,  he 
regarded  the  contract  as  closed,,  and  that  at  that  time  Miss  Maclay, 
also  at  Peoria,  r^arded  the  contract  as  made  and  complete;  and  it 
also  plainly  shows,  that  Miss  Maclay  understood  that  Harvey  was 
consenting  thereto,  and  at  the  same  time  Harvey  well  understood 
that  she  was  consenting  thereto.  He  thought  he  had  hired  a 
trimmer — she  thought  she  had  contracted  for  employment  as  such. 

Had  Harvey  found  Miss  Maclay  at  Chicago,  and  had  she  there 
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at  00,06  refused  to  perform  the  oontracti  and  had  she  thereby  com- 
pelled him,  at  increased  expense,  to  hire  another  trimmer,  Harvey 
could,  doubtless,  have  had  an  action  against  her  for  a  breach  of  the 
contract.  If  she  were  bound,  he  ought  also  to  be  held  bound  by  this 
contract. 

It  is  suggested,  that  the  failure  of  Miss  Maclay  to  be  found  in 
Chicago  on  Thiursday,  in  some  way  gave  Harvey  the  right  to  cease 
treating  this  contract  as  dosed.  It  is  true,  as  a  matter  of  fact,  that 
Harvey  expected  Miss  Maclay  would  be  in  Chicago  on  Thursday, 
pr^iaring  to  execute  the  contract.  It  was  no  fault  of  hers  that  she 
was  not  there  on  that  day.  She  had  written  the  week  previous,  say* 
ing,  "I  will  go  up  to  Chicago  next  week/'  She  kept  her  promise. 
She  arrived  at  Chicago  on  Friday,  March  31st.  She  had  no  intima- 
tion  that  Harvey  expected  to  meet  here  there,  or  intended  to  go  there 
at  all.  She  was  under  no  obligation  to  be  there  before  Friday,  and 
I  cannot  perceive  how  that  fact  can  operate  to  release  Harvey  from 
what  I  regard  as  a  binding  contract. 
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In  Chancery,  before  Lord  Langdale,  M.  R.,  1840 
[Reported  m  3  Beavan,  334] 

This  case  came  on  upon  general  demurcer  to  a  bill  for  specific 
performance,  which  stated  to  the  effect  following: 

The  defendant  being  desirous  of  disposing  of  an  estate,  offered, 
by  his  agent,  to  sell  it  to  the  plaintiff  for  £1200,  which  the  plaintiff, 
by  his  agent,  declined;  and  on  June  6th  the  defendant  wrote  to  his 
agent  as  follows:  ''I  have  to  notice  the  refusal  of  your  friend  to  give 
me  £1200  for  my  farm;  I  will  only  make  one  more  offer,  which  I  shall 
not  alter  from— that  is,  £1000  lodged  in  the  bank  until  Michaelmas, 
when  title  shall  be  made  clear  of  expenses,  land  tax,  etc.  I  expect  a 
reply  by  return,  as  I  have  another  application."  This  letter  was  for- 
warded to  the  plaintiff 's  agent,  who  immediatci^  called  on  the  defend- 
ant; and,  previously  to  accepting  the  offer,  offered  to  give  the  de- 
fendant £950  for  the  piurchase  of  the  farm,  but  the  defendant  wished 
to  have  a  few  days  to  consider. 
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On  June  1 1th  the  defendant  wrote  to  the  plaintiff's  agent  as  follows : 
'*  I  have  written  to  my  tenant  for  an  answer  to  certain  inquiries,  and 
the  instant  I  receive  his  reply  will  communicate  with  you,  and  en- 
deavor to  conclude  the  prospective  purchase  of  my  farm.  I  assure 
you  I  am  not  treating  with  any  other  person  about  said  purchase." 

The  defendant  afterward  promised  he  would  give  an  answer  about 
accepting  the  £950  for  the  purchase  on  June  26th;  and  on  the  27th 
he  wrote  to  the  plaintiff's  agent,  stating  he  was  sorry  he  could  not 
feel  disposed  to  accept  his  offer  for  his  farm  at  Luddenham  at  present. 

This  letter  being  received  on  June  20th,  the  plaintiff's  agent  on 
that  day  wrote  to  the  defendant  as  follows:  ''I  beg  to  acknowledge 
the  receipt  of  your  letter  of  the  27th  instant  informing  me  that  you 
are  not  disposed  to  accept  the  sum  of  £050  for  your  farm  at  Ludden- 
ham. This  being  the  case,  I  at  once  agree  to  the  terms  on  which  you 
offered  the  farm — ^viz.,  £1000  through  your  tenant,  Mr.  Kent,  by 
your  letter  of  the  6th  instant.  I  shall  be  obliged  by  your  instructing 
your  solicitor  to  communicate  with  me  without  delay,  as  to  the  title, 
for  the  reason  which  I. mentioned  to  you." 

The  bill  stated  that  the  defendant  '^retiuned  a  verbal  answer 
to  the  last-mentioned  letter,  to  the  effect,  he  would  see  his  solicitor 
thereon;"  and  it  charged  that  the  defendant's  offer  for  sale  had  not 
been  withdrawn  previous  to  its  acceptance. 

To  this  bill,  filed  by  the  alleged  purchaser  for  a  specific  performance, 
the  defendant  filed  a  general  demurrer. 

Master  of  the  Rolls.  Under  the  circmnstances  stated  in  this 
bill,  I  think  there  exists  no  valid  binding  cohtract  between  the  parties 
for  the  purchase  of  the  property.  The  defendant  offered  to  sell  it  for 
£1000,  and  if  that  had  been  at  once  unconditionally  accepted,  there 
would  undoubtedly  have  been  a  perfect  bmding  contract;  instead  of 
that,  the  plaintiff  made  an  offer  of  his  own,  to  purchase*  the  property 
for  £950,  and  he  thereby  rejected  the  offer  previously  made  by  the 
defendant.  I  think  that  it  was  not  afterward  competent  for  him  to 
revive  the  proposal  of  the  defendant,  by  tendering  an  acceptance  of  it ; 
and  that,  therefore,  there  exists  no  obligation  of  any  sort  between  the 
parties;  the  demurrer  must  be  allowed.^ 

1  Minneapolis  &  St.  Louis  Railway  v.  Columbus  Rolling  Mill  (1886),  119  U.  S. 
149,  iiix»r(2.^EdB. 
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STEVENSON,    JAQUES   &   CO.    v.    McLEAN 

In  the  High  Court  (rf  Justice,  Queen's  Bench  Division,  1880 
[Reported  in  Law  Reports,  5  Queen's  B^ich  Division,  346] 

LuBH,  J.  This  is  an  action  for  non-delivery  of  a  quantity  of  iron 
which  it  was  alleged  the  defendant  contracted  to  sell  to  the  plaintiffs 
at  40s.  per  ton,  net  cash.  The  trial  took  place  before  me  at  the  last 
assizes  at  Leeds,  when  a  verdict  was  given  for  the  plaintiffs  for 
£1900,  subject  to  further  consideration  on  the  question  whether, 
under  the  circumstances,  the  correspondence  between  the  parties 
amounted  to  a  ccmtract,  and  subject  also,  if  the  verdict  should  stand, 
to  a  reference,  if  required  by  the  defendant,  to  ascertain  the  amount  of 
damages.  The  question  of  law  was  ai^ed  before  me  on  May  7th 
last. 

The  plaintiffs  are  makers  of  iron  and  iron  merchants  at  Mid- 
dlesborough.  The  defendant  being  possessed  of  warrants  for  iron, 
which  he  had  originally  bought  of  the  plaintiffs,  wrote  on  September 
24th  to  the  plaintiffs  from  London,  wheiie  he  carries  on  his  business: 
'^I  see  that  No.  3  has  been  sold  for  immediate  delivery  at  39^.,  which 
means  a  higher  price  for  warrants.  Could  you  get  me  an  offer  for 
the  whole  or  part  of  my  warrants?  I  have  3800  tons,  and  the  brands 
you  know." 

On  the  26th  one  of  the  plaintiffs  wrote  from  Liverpool:  ''Your 
letter  has  followed  me  here.  The  pig-iron  trade  is  at  present  very 
excited,  and  it  is  difficult  to  decide  whether  prices  will  be  maintained 
or  fall  as  suddenly  as  they  have  advanced.  Sales  are  being  made 
freely  for  forward  delivery  chiefly,  but  not  in  warrants.  It  may, 
however,  be  found  advisable  to  sell  the  warrants  as  maker's  iron.  I 
would  recommend  you  to  fix  your  price,  and  if  you  will  write  me  your 
limit  to  Middlesborough,  I  shall  probably  be  able  to  wire  you  some- 
thing definite  on  Monday."  This  letter  was  crossed  by  a  letter 
written  on  the  same  day  by  the  clerk  of  one  Fossick,  the  defendant's 
broker  in  London,  and  which  was  in  these  terms: 

"Referring  to  R.  A.  McLean's  letter  to  you  re  warrants,  I  havp 
seen  him  again  to-day,  and  he  considers  39^.  too  low  for  same.  At 
40«.  he  says  he  would  consider  an  offer.  However,  I  shall  be  obliged 
by  your  kindly  wiring  me,  if  possible,  your  best  offer  for  all  or  part 
of  the  warrants  he  has  to  dispose  of." 
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On  the  27th  (Saturday)  the  plaintiffs  sent  to  Fossick  the  following 
tel^ram: 

"Caimot  make  an  offer  tonday;  warrants  rather  easier.  Several 
sellers  think  might  get  398.  6c2.  if  you  could  wire  firm  offer  subject 
reply  Tuesday  noon.*' 

In  answer  to  this  Fossick  wrote  on  the  same  day:  "Your  telegram 
duly  to  hand  re  warrants.  I  have  seen  Mr.  McLean,  but  he  is  not 
inclined  to  make  a  firm  offer.  I  do  not  think  he  is  likely  to  sell  at 
39«.  M.,  but  will  probably  prefer  to  wait.  Please  let  me  know  im- 
mediately you  get  any  likely  offer." 

On  the  same  day  the  defendant,  who  had  then  received  the  Liver- 
pool letter  of  the  26th,  wrote  himself  to  the  plaintiffs  as  follows: 

''Mr.  Fosrick's  clerk  showed  me  a  telegtam  from  him  yesterday 
mentioning  39s.  for  No.  3  as  present  price,  408.  for  forward  delivery. 
I  instructed  the  clerk  to  wire  you  that  I  would  now  sell  for  408.,  net 
cash,  open  till  Monday."  No  such  telegram  was  sent  by  Fossick^B  clerk. 

The  plaintiffs  were  thus  on  the  28th  (Sunday)  in  possession  of 
both  letters,  the  one  from  Fossick  stating  that  the  defendant  was  not 
inclined  to  make  a  firm  offer;  and  the  other  from  the  defendant  him- 
self, to  the  effect  that  he  would  sell  for  408.,  net  cash,  and  would 
hold  it  open  all  Monday.  This  it  was  admitted  must  have  been  the 
meaning  of  "open  till  Mcmday." 

On  the  Monday  morning,  at  9.42,  the  plaintiffs  telegraphed  to  the 
defendant:  "Please  wire  whether  you  would  accept  forty  for  delivery 
over  two  months,  or  if  not,  longest  limit  3roti  would  give." 

This  telegram  was  received  at  the  office  at  Moorgate  at  10.1  a.  m., 
and  was  deliva:ed  at  the  defendant's  office  in  the  Old  Jewry  shortly 
afterward. 

No  answer  to  this  telegram  was  sent  by  the  defendant,  but  after 
its  recdpt  he  sold  the  warrants,  through  Fossidk,  for  408.,  net  cash, 
and  at  1.25  sent  off  a  tel^ram  to  the  plaintiffs:  "Have  sold  all  my 
warrants  here  for  forty  net  to-day."  This  telegram  reached  Middles- 
borough  at  1.46,  and  was  delivered  in  due  course. 

Before  its  arrival  at  Middlesborough,  however,  and  at  1.34,  the 
plaintiffs  telegraphed  to  defenikmt:  "Have  secured  your  price  for 
payment  next  Monday— write  you  fully  by  post." 

By  the  usage  of  the  iron  market  at  Middlesborough,  contracts 
made  on  a  Monday  for  cash  are  payable  on  tiie  following  Monday. 

At  2.6  on  the  same  day,  after  receipt  of  the  defendant's  telegram 
announcing  the  sale  through  Fossick,  the  plaintiffs  telegraphed: 
"Have  your  telegram  fdllowing  our  advice  to  you  of  sale,  per  your 
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inrtructiaiiB,  which  we  eaimot  levoke,  but  rely  upon  your  carrying 
out." 

The  defendant  rejriied:  ''Your  two  telegrams  recrivedi  but  your 
sale  waa  too  late;  your  sale  was  not  per  my  instructions."  And  to 
this  the  plaintiffs  rejoined:  ''Have  sold  your  warrants  on  teims  stated 
in  your  letter  of  27th." 

The  iron  was  sold  by  plaintiffs  to  one  Walker  at  4l8.  6d.,  and  the 
contract  note  was  signed  heiore  1  o^cIock  on  Monday,  The  price  of 
iron  rapidly  rose,  and  the  plaintiffs  had  to  biiy  in  fulfilment  of  their 
contract  at  a  considerable  advance  on  409. 

The  only  question  of  fact  raised  at  the  trial  was,  whether  the  rela- 
tion between  the  parties  was  that  of  principal  and  agent,  or  that  of 
buyer  and  seller.  The  jury  found  it  was  that  oi  tmyer  and  seller,  and 
no  objection  has  been  taken  to  this  finding. 

Two  objections  were  relied  <m  by  the  defendant:  First,  it  was  con- 
tended that  the  tdegram  sent  by  the  plaintiffs  on  the  Monday  m<Kn- 
ing  was  a  rejection  of  the  def^idant's  offer  and  a  new  proposal  on  the 
plaintiffs'  part^  and  that  the  defendant  had  therefore  a  right  to  regard 
it  as  putting  an  end  to  the  original  negotiation. 

Looking  at  the  fonn  of  the  telegram,  the  time  when  it  was  sent, 
and  the  state  of  the  iron  nuurket,  I  cannot  think  this  is  its  fair  meaning. 
The  plaintiff  Stevenson  said  he  meant  it  only  as  an  inquiry,  expecting 
an  answer  for  his  guidance,  and  this,  I  think,  is  the  sense  in  which  the 
defendant  ought  to  have  regarded  it. 

It  is  apparent  throughout  the  correspondence,  that  the  plaintiffs 
did  not  contemplate  buying  the  iron  on  speculation,  but  that  their 
acceptance  of  the  defendant's  offer  depended  on  their  finding  some  one 
to  take  the  warrants  off  their  hands.  All  parties  knew  that  the 
market  was  in  an  unsettled  state,  and  that  no  oxie  could  predict  at 
the  early  hotir  when  the  telegram  was  sent  how  the  prices  would 
range  during  the  day.  It  was  reasonable  that,  under  these  circum- 
stances, th^  should  desire  to  know  before  business  began  whether 
they  were  to  be  at  liberty  in  case  of  need  to  make  any  and  what  con- 
cession as  to  the  time  or  times  of  delivery,  which  would  be  the  time 
or  times  of  payment,  or  whether  the  defendant  was  determined  to 
adhere  to  the  terms  of  his  letter;  and  it  was  highly  unreasonable  that 
the  plaintiffs  should  have  intended  to  close  the  negotiation  while  it 
was  uncertain  whether  they  could  find  a  buyer  or  not,  having  the 
whole  of  the  business  hours  of  the  day  to  look  for  one.  Then,  again, 
the  form  of  the  telegram  is  one  of  inquiiy.  It  is  not  ''I  offer  forty  for 
delivery  over  two  months,"  which  would  have  likened  the  case  to 
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Hyde  v.  Wrench,^  where  one  party  offered  his  estate  for  £1000,  and 
the  other  answered  by  (Bering  £950.  Lord  Langdale,  in  that  case, 
held  that  after  the  £950  had  been  refused,  the  party  offering  it  could 
not,  by  then  agreeing  to  the  original  proposal,  claim  the  estate,  for 
the  negotiation  was  at  an  end  by  the  refusal  of  his  counts  proposal. 
Here  there  ia  no  counter  proposal.  The  words  are,  ''Please  wire 
whether  you  would  accept  forty  for  delivery  over  two  months,  or, 
if  not,  the  longest  limit  you  would  give."  There  is  nothing  specific 
by  way  of  offer  or  rejection,  but  a  mere  inquiry,  which  should  have 
been  answered  and  not  treated  as  a  rejection  of  the  off^.  This  ground 
of  objection  therefore  fails. 

The  remaining  objection  was  one  founded  on  a  well*known  passage 
in  Pothier,  which  has  been  supposed  to  have  been  sanctioned  by  the 
Court  of  Queen's  Bench  in  Cooke  v.  Oxley,^  that  in  order  to  constitute 
a  contract  there  must  be  the  assent  or  concurrence  of  the  two  minds 

« 

at  the  moment  when  the  offer  is  accepted;  and  that  if>  when  an  oSer 
is  made,  and  time  is  given  to  the  other  party  to  determine  whether 
he  will  accept  or  reject  it,  the  proposer  changes  his  mind  before  the 
time  arrives,  although  no  notice  of  the  withdrawal  has  been  given  to 
the  other  party,  the  option  of  accepting  it  is  gone.  The  case  of  Cooke 
v.  Oxley '  does  not  appear  to  me  to  warrant  the  inference  which  has 
been  drawn  from  it,  or  the  supposition  that  the  judges  ever  intended 
to  lay  down  such  a  doctrine.  The  declaration  stated  a  proposal  by 
the  defendant  to  sell  to  the  plaintiff  266  hogsheads  of  sugv  at  a  specific 
price,  that  the  plaintiff  desired  time  to  agree  to,  or  dissent  from,  the 
proposal  till  four  in  the  afternoon,  and  that  defendant  agreed  to  give 
the  time,  and  promised  to  sell  and  deliv^  if  the  plaintiff  would  agree 
to  purchase  and  give  notice  thereof  before  4  o'clock.  The  court 
arrested  the  judgment  onthe  ground  that  there  was  no  consideration 
for  the  defendant's  agreement  to  wait  till  4  o'clock,  and  that  the 
alleged  promise  to  wait  was  nudian  pactum* 

All  that  the  judgment  aflSnns  k,  that  a  party  who  gives  time  to 
another  to  accept  or  reject  a  proposal  is  not  bound  to  wait  till  the 
time  eaq>ires.  And  this  is  perfectiy  oomnstent  with  legal  principles 
and  with  subsequent  authorities,  which  have  been  supposed  to  con- 
flict with  Cooke  v.  Oxley  .^  It  is  clear  that  a  unilateral  promise  is 
not  binding,  and  that  if  the  person  who  makes  an  offer  revokes  it 
before  it  has  been  accepted,  which  he  is  at  liberty  to  do,  the  negotia- 
tion is  at  an  end.    See  Boutledge  v.  Grant.^   But  in  the  absence  of 

»3Be8v.334.  «3T.R.653.  »IWd. 

*Ibid.  •4Bing.663. 
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an  intermediate  revocation,  a  party  who  makes  a  proposal  by  letter 
to  another  is. considered  as  repeating  the  oSer  every  instant  of  time 
till  the  letter  has  reached  its  destination  and  the  correspondent  has 
had  a  reasonable  time  to  answer  it.  Adams  v.  lindsell.^  '^  Common 
sense  tells  us/'  said  Lord  Cott^iham,  in  Dmilop  v.  Higgins,^  ''that 
transactions  cannot  go  on  without  such  a  rule.''  It  cannot  make 
any  difference  whether  the  negotiation  is  carried  on  by  post,  or  by 
telegraph,  or  by  oral  message.  If  the  offer  is  not  retracted,  it  is  in 
force  as  a  continuing  offer  till  the  time  for  accepting  or  rejecting  it 
has  arrived.  But  if  it  is  retracted,  there  is  an  end  of  the  proposal. 
Cooke  V.  Oxley,'  if  decided  the  other  way,  would  have  negatived  the 
right  of  the  proposing  party  to  revoke  his  offer. 

Taking  this  to  be  the  effect  of  the  decision  in  Cooke  v.  Oxley,^  the 
doctrine  of  Pothier  before  adverted  to^  which  is  undoubtedly  con« 
trary  to  the  spirit  of  English  law,  has  never  been  affirmed  in  our 
Courts.  Singularly  enough,  the  very  reasonable  proposition  that  a 
revocation  is  nothing  till  it  has  been  communicated  to  the  other  party, 
has  not,  until  recently,  been  laid  down,  no  case  having  apparently 
arisen  to  call  for  a  decision  upon  the  point.  In  America  it  was  de- 
cided some  years  ago  that  ''an  offer  cannot  be  withdrawn  unless  the 
withdrawal  reaches  the  party  to  whom  it  is  addressed  before  his  letter 
of  reply  announcing  the  acceptance  has  been  transmitted."  Tayloe 
V.  Merchants'  Fire  Insurance  Co.;  ^  and  in  Byrne  &  Co.  v.  Leon  Van 
Tienhoven  &,  Co.*  my  ixother  Lindley,  in  an  ^borate  judgm^it, 
adopted  this  view,  and  held  that  an  unoonmiunicated  revocation  is, 
for  all  practical  purposes  and  in  point  of  law,  no  revocation  at  all. 

It  follows,  that  as  no  notice  of  withdrawal  of  his  offer  to  sell  at  4(te., 
net  cash,  was  given  by  the  defendant  before  the  plaintiffs  sold  to 
Walker,  they  had  a  right  to  regard  it  as  a  continuing  offer,  and  their 
acceptance  of  it  made  the  contract,  whidi  was  initiated  by  the  pro- 
posal, complete  and  binding  on  both  parties. 

My  judgment  must,  ther^ore,  be  for  the  plaintiffs  for  £1900,  but 
this  amount  is  liable  to  be  reduced  by  an  arbitrator  to  be  agreed  on 
by  the  parties,  or,  if  they  cannot  agree  within  a  week,  to  be  nominated 
by  me.  If  no  arbitrator  is  appointed,  or  if  the  amount  be  not  reduced, 
the  judgment  will  stand  for  £1900.  The  costs  of  the  arbitration  to 
be  in  the  arbitrator's  disereticm. 

Judgment  for  the  plaintiffs. 

UB.&A.681.       •1H.L.C.381.  »3T.R.663. 

« Ibid.  *  9  How.  Sup.  Court  Rep.  390.         •  49  L.  J.  (C.  P.)  316. 
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APPLEBY  V.  JOHNSON 

In  the  Common  Pleas,  1874 

[Reported  in  Law  Reports,  9  Common  Pleas,  158] 

Action  against  the  defendant,  a  calico-printer  at  Manchester,  for 
alleged  wrongful  dismissal  of  the  plaintiff,  a  salesman,  from  his  service. 

The  cause  was  tried  before  Brett,  J.,  at  the  last  Sumnijr  Assizes  at 
Manchester,  when  the  following  letters  were  relied  uponiSy  the  plain- 
tiff as  containing  the  terms  of  his  engagement  by  the  defendant : 

"September  21,  1871. 
"J.  Appleby,  Esq.: 

"Dear  Sir:  Referring  to  my  conversation  with  you,  I  have  now 
the  pleasure  to  state  my  willingness  to  enter  the  service  of  your  firm 
for  one  year  on  trial,  on  the  following  terms — viz.,  a  list  of  the  mer- 
chants to  be  regularly  called  on  by  me  to  be  made,  and  corrected  as 
occasion  requires,  lyiy  salary  for  the  year  to  be  £1 20,  and  in  addition 
a  commission  of  J^.  per  piece  on  all  sales  effected  or  orders  taken  by 
myself;  also  on  all  return  orders  received  for  patterns  given  out  di- 
rectly by  me  to  any  of  my  customers,  whether  such  orders  are  received 
by  me  or  others;  and  }4d.  per  piece  to  be  allowed  to  me  on  all  casual 
sales  made  in  your  warehouse  by  others  than  myself  to  any  of  my 
regular  list  of  customers. 

''If  the  terms  herein  specified  are  in  accordance  with  your  ideas, 
kindly  confirm  them  by  return,  and  I  will  then  prepare  to  enter  on 
my  duties  at  your  warehouse  on  Monday  morning  next;  and  trust  by 
energetic  and  persevering  work  to  effect  a  mutually  favorable  result 
to  the  engagement. 

(Signed)  "A.  J.  Johnson." 

"September  22, 1871. 
''  Mr.*  a*  J.  Johnson  : 

''Dear  Sir:  Yours  of  yesterday  embodies  the  substance  of  our 
conversation  ai¥l  terms.  If  we  can  define  some  of  the  terms  a  little 
clearer,  it  might  prevent  mistakes;  but  I  think  we  are  quite  agreed 
on  all.    We  shall,  therefore,  expect  you  on  Monday. 

(Signed)  J.  Appleby. 

"P.  S.  I  have  made  a  list  of  customers,  which  we  can  consider 
together." 
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The  plaintiff  accordingly  entered  into  the  defendant's  service  as 
salesman  on  September  25th;  1871;  and  the  defendant  supplied  him 
with  a  list  of  customers  upon  whom  he  was  to  call.  He  continued  in 
the  defendant's  employ  down  to  March;  1872,  without  any  disagree- 
ment. But;  in  consequence  of  some  dispute  as  to  commission  on 
certain  orders,  the  plaintiff  about  this  time  intimated  to  the  defend- 
ant that  he  should  terminate  his  engagjement  at  the  expiration  of  the 
year  for  which  he  was  engaged. 

On  May  3d;  1872;  the  defendant  gave  the  plaintiff  a  month's  notice 
to  quit;  relying  upon  a  supposed  custom  of  the  trade. 

Evidence  was  offered  on  the  part  of  the  defendant,  that;  at  an  inter- 
view between  the  parties  after  the  interchange  of  the  above  letters; 
and  before  the  service  was  entered  upon,  it  was  verbally  agreed  that 
the  hiring  should  be  subject  to  the  customary  month's  notice. 

The  learned  judge,  however,  ruled  that  the  contract  was  complete 
by  the  two  letters  of  September  21st  and  22d;  1871,  subject  only  to 
the  terms  being  more  clearly  expressed;  but  not  to  any  alteration  of 
those  terms:  and  he  accordingly  refused  to  receive  the  evidence  ten- 
dered. 

A  verdict  having  been  found  for  the  plaintiff  for  £65;  15«.  Sd,, 

Pope,  Q.  C;  'm  Michaelmas  Term  last,  obtained  a  rule.nm  for  a 
new  trial;  on  the  ground  of  the  improper  rejection  of  evidence. 

KbatinG;  J.  The  question  iS;  whether  the  two  letters  of  Septem- 
ber 21st  and  22d;  1871;  constituted  a  complete  contract  between  the 
parties;  because  there  can  be  no  dispute  that,  if  there  was  a  complete 
contract  in  those  letters,  the  contract  being  one  for  whiclt  writing  is 
necessary,  that  contract  could  not  be  varied  by  anything  which  sub- 
sequently passed  between  the  parties  by  word  of  mouth.  After  full 
consideration,  I  have  come  to  the  conclusion  that  those  letters  do 
not  constitute  a  complete  contract.  The  plaintiff,  who  was  proposing 
to  enter  into  the  service  of  the  defendant  as  salesman,  writes,  "  I  have 
the  pleasure  to  state  my  willingness  to  enter  the  service  of  your  firm 
for  one  year  on  trial,  on  the  following  terms."  The  first  term  is,  "A 
list  of  merchants  to  be  regularly  called  on  by  me  to  be  made,  and  cor- 
rected as  occasion  requires."  No  doubt,  corrections  would  from  time 
to  time  be  required.  But  the  list  was  in  the  first  instance  to  be  made. 
The  letter  goes  on,  "My  salary  for  the  year  to  be  £120,  and  in  addi-' 
tion  a  commission  of  }^.  per  piece  on  all  sales  effected  or  orders 
taken  by  myself,  also  on  all  return  orders  received  for  patterns  given 
out  directly  by  me  to  any  of  my  customers,  whether  such  orders  are 
received  by  me  or  others."    I  take  the  meaning  of  that  to  be,  that, 


APPLEBY  V.  JOHNSON  79 

besides  the  stipulated  salary,  the  plaintiff  was  to  have  a  commission 
of  }^.  per  piece  on  all  orders  procured  by  him  from  the  customers 
named  in  the  list  to  be  made  out.  It  then  goes  on,  ''and  H^*  per 
piece  to  be  allowed  to  me  (m  all  casual  sales  made  in  your  warehouse 
by  otheid  than  m3rself  to  any  ot  my  regular  Ust  of  customers."  There 
was,  therefore,  as  it  seems  to  me,  to  be  an  appropriation  of  a  set  of 
customers  upon  whose  dealings  the  plaintiff  was  to  have  a  commis- 
sion. Then  the  letter  concludes,  ''If  the  terms  herein  expressed  are 
in  accordance  with  your  ideas,  kindly  confirm  them  by  return,  and 
I  wiH  then  prepare  to  enter  on  my  duties  at  yoiu*  warehouse  on  Mon^ 
day  morning  next."  The  defendaht's  answer  is  as  follows:  "Yours 
of  yesterday  embodies  the  substance  of  our  conversation  and  terms. 
If  we  can  define  some  of  the  terms  a  little  clearer,  it  might  prevent 
mistakes;  but  I  think  we  are  quite  agreed  on  all.  We  shall,  therefore, 
expect  you  on  Monday."  I  do  not  think  that  is  the  way  in  which 
mercantile  men  usually  make  a  contract.  My  opinion  of  the  letter, 
stopping  there,  is  that  it  is  not  an  unconditional  and  definitive  ac- 
ceptance of  the  plaintiff's  proposal^  or,  as  the  plaintiff  puts  it,  a  con- 
firmation of  his  letter.  Then  comes  this  postscript,  **  I  have  made  a 
list  of  ousUnners,  which  we  can  consider  together."  That  has  refer- 
ence to  an  important  term  in  the  proposed  contract — ^viz.,  the  amount 
of  the  commission,  which  was  to  be  the  subject  of  further  discussion. 
It  seems  to  me,  therefore,  that  the  two  letters  did  not  constitute  a 
complete  contract,  and  consequently  that  the  foimdation  of  Mr. 
HerschelPs  argument  fails.  I  may  say  that  my  Brother  Brett  at 
nisi  prius  took  a  different  view.  He  thought  the  letters  constituted 
a  complete  contract,  and  that  no  new  terms  could  be  added  by  parol 
evidence,  and  consequently  he  rejected  it.  It  seems  to  me  that  he 
was  wrong,  and  that  the  rule  must  be  made  absolute. 

Grove,  J.  I  am  of  the  same  opinion.  Questions  of  this  sort  are 
constantly  arising.  Where  a  contract  is  to  be  made  out  by  an  offer 
on  one  side  and  an  acceptance  on  the  other,  if  the  answer  is  equivocal 
or  anything  is  left  to  be  done,  the  two  do  not  constitute  a  binding 
contract.  It  seemed  to  me  very  early  in  the  argument  that  the  letter 
of  September  22d  did  not  amount  to  an  unequivocal  acceptance  of  the 
offer  contained  in  thie  plaintiff's  letter  of  the  21st.  The  second  letter 
refers  to  terms  which  required  to  be  further  considered,  to  make  a 
final  agreement.  If  the  acceptance  is  not  clear  and  certain,  but  leaves 
something  to  be  arranged,  something  for  future  discussion  and  de- 
cision, the  parties  are  not  ad  idem.  Some  stress  has  been  laid  on  the 
words  in  the  defendant's  letter,  ''We  shall,  therefore,  expect  you  on 
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Monday/'  But  those  words  do  not  show  that  there  was  a  conclusive 
acceptance  of  the  plaintiff's  offer.  Then  comes  the  postscript,  which 
is  not  unimportant:  it  shows  that  there  were  some  of  the  elements  of 
a  contract  which  remained  to  be  settled  and  ascertained  between  the 
parties,  something  that  was' still  in  fieri.  It  involves  something  which 
may  be  an  alteration — a  more  clearly  defining  of  something  which 
may  be  the  essence  of  the  contract.  In  fact,  one  of  the  most  impor- 
tant terms — ^vis.,  the  amount  of  commission  the  plaintiff  was  to  re- 
ceive, is  left  undefined.  I  cannot  say  that  the  defendant  has  by  his 
letter  done  what  the  plaintiff  asked  him  to  do — \\z.^  confirm  hia  <^er. 
There  was,  therefore,  no  completcf  agreement,  and  the  rule  for  a  new 
trial  must  be  made  absolute. 


SIMPSON  V.  HUGHES 

In  the  Court  of  Appeal,  1897 

[RepcHted  in  66  Law  Journal  R^x>rt8,  Chancery,  New  Series,  334] 

The  facts  are  fully  stated  in  the  r^x>rt  of  the  case  in  the  Court 
below.   Shortly  they  were  as  follows: 

The  defendant  was  the  owner  of  a  certain  freehold  house  and  land 
called  the  "  Wray  estate."  On  November  7th,  1895,  his  agent  wrote 
on  his  behalf  to  the  plaintiff  asking  whether  he  was  disposed  to  pur- 
chase this  estate  at  the  price  of  £2000.  In  answer  to  this  the  plaintiff 
wrote  on  November  8th,  1895,  a  letter,  the  material  parts  of  which 
were  as  follows:  "I  ♦  ♦  ♦  have  decided  to  accept  Mr.  Hughes's 
offer,  and  will  give  you  the  £2000  he  asks  for  the  freehold  of  the  Wray 
property. 

''I  should  Uke  to  know  from  what  time  Mr.  Hughes  wishes  the 
purchase  to  date.    ♦    ♦    ♦ 

'^  You  do  not  mention  fences,  but  I  should  be  obliged  if  they  may 
be  seen  to  at  once,  as  they  really  need  attention." 

No  reply  was  made  to  this  letter. 

The  Wray  estate  was  in  the  occupation  in  part  of  Mr.  Simpson, 
and  in  part  of  Professor  Armstrong,  as  tenants  of  Mr.  Hughes.   Both 

^  See  abo  Baker  v.  Holt  (1882),  56  Wis.  100;  Schenectady  Stove  Co.  ▼.  Hoi- 
brook  (1886),  101  N.  Y.  46;  Stitt  v.  Huidekopera  (1873),  17  WaU.  (U.  S.),  384, 
396^»7.~Eda. 
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tenants  had  been  for  some  time  aware  of  Mr.  Hughes's  wish  to  sell, 
and  had  been  negotiating  as  to  a  purchase,  and  in  September,  1895, 
Mr.  Hughes^B  agent  had  written  to  Professor  Armstrong  offering  him 
the  Wray  estate  upon  terms  similar  to  those  contained  in  the  offer  to 
Mr.  Simpson.  Professor  Armstrong  wrote  accepting  this  offer  on 
November  12th,  1896. 

Bath  Mr.  Simpson  and  Professor  Armstrong  brouf^  actions 
against  Hughes  for  specific  performance  of  their  contracts.  Professor 
Armstrong  was  made  a  defendant  to  Mr.-  Simpson's  action,  and  the 
two  actions  came  on  together  for  hearing. 

RoBCBR,  J.,  held  that  the  letters  of  November  7th  and  8th,  1895, 
made  a  binding  contract  between  Simpson  and  Hughes,  and  he  gave 
judgment  in  favor  of  Simpson  in  his  action,  and  dismissed  Armstroz^'s 
action. 

Armstrong  appealed. 

LiNDLET,  L.  J.  This  case  ccmies  before  us  in  a  s(Hnewhat  curious 
way.  The  question  is  whether  two  persons  have  entered  into  a  con- 
tract. They  both  say  that  they  have,  but  a  third  party  says  that 
they  have  iu>t.  It  is  the  more  curious  because  the  third  pexty  has 
ahready  had  a  decision  agamst  him,  to  the  effect  that  he  has  got  no 
contract.  If  tibat  is  so,  I  do  not  see  that  he  has  got  any  locus  standi. 
If  that  had  been  brought  to  our  attention  when  the  appeal  was  opened, 
we  might  have  allowed  this  appeal  to  stand  over,  in  case  there  should 
be  an  appeal  in  the  other  action,  but  as  we  have  considered  the  matter 
we  will  dispose  of  it  now. 

The  only  question  is  whether  there  was  a  binding  contract  be- 
tween the  plaintiff  and  defendant  Hughes  made  by  the  two  letters  of 
November  7th  and  8th,  1895.  (His  Lordship  referred  to  the  facts, 
and  continued.)  The  first  question  is  whether  the  letter  of  Novein- 
ber  7th,  1895,  was  an  offer  for  acceptance  at  all,  or  anything  more  than 
an  offer  by  way  of  opening  negotiations.  There  can  be  no  difficulty 
as  to  that  when  one  reads  the  correspondence.  It  was  a  definite  offer, 
not  an  invitation  to  negotiate,  but  the  last  stage  of  the  n^otiation  so 
far  as  the  vendor  was  concerned.  The  plaintiff  in  answer  says  that 
he  has  decided  to  accept  the  offer,  and  will  give  the  price  asked  for 
the  property.  Up  to  that  point  there  is  a  clear  and  distinct  offer 
and  acceptance.  Then  the  letter  continues:  ''I  should  like  to  know 
from  what  time  Mr.  Hughes  wishes  the  purchase  to  date."  It  is 
said  that  leaves  the  matter  open,  but  I  do  not  think  so.  There  is  no 
time  fixed  for  completion,  but  that  is  not  uncommon  on  the  sale  of 
real  estate,  and  if  no  time  is  fixed,  the  inference  is  that  the  completion 
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vriU  be  within  a  reasonable  time.  Does  the  inquiry  in  the  letter  ex- 
clude the  inference  which  there  would  otherwise  be  a«  to  the  time? 
Counsel  for  the  appellant  say  that  it  does,  but  no  time  was  really 
fixed — the  matter  was  left  just  as  it  was,  with  no  time  fixed  by  either 
party.  The  inquiiy  was  made  simply  as.  a  matter  of  courtesy.  If  a 
reasonable  time  had  been  fixed,  Simpson  could  not  have  got  off  his 
bargain,  because  I  think  th^t  he  was  bound  by  this  letter  to  complete 
within  a  reasonable  time.  It  was. a  complete  contract,  and  must  be: 
read  asif  the  paragraph  were  not  there. 

^  Then  there  is  the  paragraph  about  the  fences.  That,  I  think,  is 
not'  a  condition  of  the  purchase.  I  understand  that  the  latter  was 
written  in.  answer  to  another  letter,  and  it  does  not  justify  the  con- 
struction sought  to  be  put  upon  it.  I  ijbink  there  is  nothing  in  this 
letter  which  detracts  from  the  acceptance  contained  in  the  first  part 
of  it.  Armstrong  had  had  an  offer  of  the  property,  and  he  wants  us 
to  say  that  there  had  been  no  bargain  between  Hughes  and  Simp^n. 
I  think  that  he  is  wrong,t  &ad  that  the  appeal  must  be  dismissed  with 
costs. 

SMiTQy  L.  J,  I  am  of  the  same  opinion.  (His  Lordship  referred  to 
the  correspondence  and  continue^-)  The  letter  of  November  8th 
contains  a  clear  acceptance  of,  a  clear  offer  to  purchase  the  property 
for  £2000.  If  it  had  stopped  there,  the.  completion  would  have  been 
within  a  reasonable  time,  the  law  would  import  that  it  should  be 
within  a  reasonable  time,  but  having  bound  himself  hard  and  fast, 
Simpson  goes  on  to  ask  as  to  the  date  of  the  purchase.  The  paragraph 
in  which  he  does  so  is  no  pact  of  the  contract  at  all.  Simpson  did  not 
thereby  bind  himself  to  any  time,  or  to  any  term  which  Hughei^  might 
see  fit  to  impose.  The  time  for  completion  was  fixed  by  law. .  I 
agree,  therefore^  with  Romer,  J.,  in  the  view  that  he  took  of  it. 

Then  as  to  the  last  part  of  the  letter,  as  to  the  fences.  This  point 
was  not  taken  before  Romer,  J.,  but  it  has  been  taken  here,  and  we 
must  deal  with  it. ,  It  is  said  that  that  is  a  material  term  of  the  bar- 
gain, but  I  cannot  read  it  like  that.  It  was  not  part  of  the  bargain, 
which  was  to  buy  the  property  for  £2000,  nor  was  it  a  condition  pre- 
cedent to  the  bargain  being  carried  out.  For  these  reasons  I  think 
that  ihete  was  a  binding  contract  between  Simpson  and  Hughes, 
and  on  that  I  rest  my  judgment. 

I  would  add  that  this  is  a  remarkable  case.  The  two  parties  say 
that  they  did. make  a  bargain^  but  another  person  comes  and  says 
that  they  did  not,  but  I  will  say  nothing  further  as  to  that.^ 

^  The  oonounring  (pinion  of  Righy,  L.  J.  haa  been  omitted. — ^Eds. 
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WERNER  V.  HUMPHREYS 
In  the  Common  Pleas,  1841 

[Reported  in  2  Manning  &  Granger,  853] 

Debt  for  goods  sold  and  delivered  by  the  intestate,  and  on  an  ae- 
coimt  stated  with  the  intestate;  and  for  goods  sold  and  delivered  by, 
and  upon  an  account  stated  with  M.  Triquet,  deceased,  as  adminis- 
tratrix. 

The  defendant  pleaded,  first,  to  the  whole  declarati<Hi  numquam 
ind^ritaius;  secondly,  to  the  first  two  counts  payment;  and  thirdly,  to 
the  same  counts  a  set-off;  on  which  pleas  issue  was  taken  and  joined. 

At  the  trial  before  the  under-sheriff  of  Middlesex,  in  Januaiy  last, 
it  appeared  that  the  action  was  brou^t  to  recover  ihe  sum  of  £4 168., 
the  price  of  a  coat,  which  the  intestate  had  been  employed  to  make 
for  the  defendant.  The  coat,  which  was  made  out  <rf  Triquet's  own 
materials,  had  been  tacked  iogetb&t,  and  tried  on  by  the  defendant, 
previously  to  Triquet's  death,  but  was  not  completed  and  delivered 
until  four  days  afterward.  Triquet  having  died  intestate,  his  widow 
too  obtained  letters  of  administration;  and  on  her  death  the  plaintiff, 
who  was  her  father  ,took  out  administration  de  bams  non. 

It  being  admitted  that  the  setroff  was  an  answer  to  the  first  two 
counts,'  the  question  was,  whether  the  plaintiff  could  recover  on  the 
third.  The  undernsheriff  told  the  jury  that  if  they  were  of  opinion 
that  the  coat  was  so  nearly  finished  in  the  intestate's  lifetime  as  only 
to  require  some  trifling  work  to  be  done  to  it  afterward,  they  ought  to 
find  for  the  defendant;  and  he  left  it  to  them  to  say  whether  the  coat 
was  not  made  and  completed  ''or  so  nearly  so"  in  the  lifetime  of  the 
intestate,  as  to  be  a  coat  ncld  and  delivered  by  him.  The  jury  having 
found  a  verdict  for  the  defendant, 

CfianneU,  in  Hilary  Term  last,  obtained  a  rule  nisi  for  a  new  trial, 
on  the  ground  of  misdirection. 

Bompas  now  showed  cause.  The  result  of  the  evidence  was  that 
the  coat  was  substantially  finished  and  delivered  in  the  intestate's 
lifetime.  There  was  no  contract  with  the  administratrix,  so  as  to 
enable  the  plaintiff  to  recover  on  the  third  count.  If  the  coat  was  sold 
by  the  intestate  and  delivered  after  his  death,  that  ought  to  have 
been  alleged  in  the  declaration,  and  the  defendant  is  consequently 
entitled  to  a  verdict  oa  the  plea  of  nunquam  inddritatua. 
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ChanneU  in  support  of  the  rule.  There  was  no  sale  of  the  coat  in 
the  lifetime  of  the  ifitestate.  There  was  a  delivery  and  an  acceptance 
of  it  four  days  after  his  death.  The  coat  not  being  finished  in  the  in- 
testate's lifetime,  clearly  passed  to  his  administratrix  as  part  of  his 
assets.  The  defendant  could  not  have  maintained  trover  against  her 
for  the  coat,  even  if  he  had  tendered  the  price;  and  in  case  it  had  been 
accidentally  destroyed,  the  administratrix  must  have  borne  the  loss. 
It  is  clear  that  the  coat  was  completed  by  her;  and,  therefore,  the 
defendant  entered  into  a  new  contract  with  her.  In  ]VIar8hall  v. 
Broadhurst,  1  Tyrwh.  348, 1  C.  &  J.  403,  a  testator,  having  contracted 
to  build  a  wooden  gallery,  died  before  it  was  begun,  and  it  was  erected 
by  his  executors  after  his  death.  It  was  held  that  they  were  entitled 
to  sue  for  work  and  labor  done,  and  materials  found  by  them,  as  ex- 
ecutors; for  the  sum  recovered  would  be  assets. 

TiNDAL,  C.  J,  It  appears  to  me  upon  the  evidence  that  the  coat 
was  in  an  unfinished  state  at  the  death  of  the  intestate;  and  if  so, 
no  property  in  it  bad  passed  to  the  d^endant,  but  it  vested  in  the  ad- 
ministratrix, and  it  was  in  her  opticm  whether  to  complete  it  or  not. 
And  if  the  coat  had  been  accidentally  destroyed  by  fire,  the  loss  would 
not  have  fallen  upon  the  defendant,  but  upon  the  administratrix; 
which  is  one  of  the  tests  to  show  that  no  property  in  it  had  vested  in 
the  fonner.  Then  if  the  property  in  the  coat  vested  in  the  adminis- 
tratrix on  the  intestate's  decease,  and  she  finished  and  delivered  it 
afterwards,  it  seems  to  me  that  such  coat  was  delivered  under  a  new 
contract  made  by  her  with  the  defendant.  I  think  the  third  count 
in  the  declaration,  which  alleges  a  sale  and  delivery  by  the  adminis- 
tratrix, exactly  meets  the  case.  The  summing  up  of  the  under-sheriff 
was  clearly  incorrect;  for  he  withdrew  the  attention  of  the  jury  from 
that  count;  and,  consequently,  there  must  be  a  new  trial. 

BosANQUET,  J.  The  question  is,  whether  there  was  not  a  sale  and 
delivery  of  the  coat  by  the  administratrix,  so  as  to  entitle  the  plain- 
tiff to  recover  upon  the  third  count.  It  appeared  to  be  clear  upon 
the  evidence  that  the  coat  was  not  completed  in  the  intestate's  life- 
time, and  that  it  was  not  deUvered  until  some  days  after.  The  under- 
sheriff  was  undoubtedly  wrong  in  his  direction  to  the  jury. 

Coi/ruAN,  J.  The  question  is  whether  the  plaintiff  was  not  en- 
titled to  recover  upon  the  third  count ;  and  that  depends  upon  whether 
there  was  any  trcmsfer  of  the  property  in  the  coat  in  the  intestate's 
Ufetime.  It  seems  to  me  that  there  was  not.  The  coat  was  made  of 
the  intestate's  own  materials,  and  the  trying  of  it  on  effected  no 
transfer  of  the  prc^rty,  which  remained  in  the  intestate  until  the 
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death.  When  the  coat  was  afterward  delivered  to  the  defendant  by 
the  administratrix  in  a  finished  state,  it  was  a  delivery  by  her,  and 
formed  a  good  foundation  for  an  action  for  goods  sold  and  delivered 
by  her,  in  her  representative  character.  It  is  clear  that  the  defendant 
could  not  have  maintained  trover  for  the  coat  at  the  death  of  the 
intestate. 

Ebskine,  J.  There  was  no  evidence  of  a  sale  of  the  coat  by  the 
intestate  in  his  lifetime.  It  appeared  that  the  coat  was  made  out  of 
the  intefitate's  own  materials,  and  that  after  it  was  tacked  together, 
it  was  tried  on  by  the  defendant.  Although  that  showed  an  intention 
on  the  part  of  the  intestate  to  appropriate  that  identical  coat  to  the 
def^Didant,  it  is  clear  that  no  property  in  it  passed  to  the  latter  in  the 
lifetime  of  the  former,  but  that  it  vested  in  the  administratrix,  and 
that  the  subsequent  delivery  was  a  sale  and  delivery  by  her  in  that 
character. 

Ride  absciuie. 


EBEN  D.  JORDAN  v.  ELIZABETH  DOBBINS 

In  the  Supreme  Judicial  Court  of  Massachusetts,  1877 

[Reported  in  122  Massachusetts,  168] 

CoNTBACT  upon  the  following  guaranty:  ''For  value  received,  the 
receipt  whereof  is  hereby  acknowledged,  the  undersigned  does  hereby 
guaranty  to  Jordan,  Marsh  &  Co.  the  prompt  payment  by  Gieorge  E. 
Moore  to  Jordan,  Marsh  &  Co.,  at  maturity,  of  all  sums  of  money 
and  debts  which  he  may  hereafter  owe  Jordan,  Marsh  &  Co.,  for  mer- 
chandise, which  they  may  from  time  to  time  sell  to  him,  whether  such 
debts  be  on  book  account,  by  note,  draft  or  otherwise,  and  also  any 
and  all  renewals  of  any  such  .debt.  The  undersigned  shall  not  be 
compelled  to  pay  on  this  guaranty  a  sum  execeding  $1000,  but  this 
guaranty  shall  be  a  continuing  guaranty,  and  apply  to  and  be  avail- 
able to  said  Jordan,  Marsh  &  Co.,  for  all  sales  of  merchandise  they 
may  make  to  said  George  E.  Moore  until  written  notice  shall  have 
be^i  given  by  the  undersigned  to  said  Jordan^  Marsh  &  Co.  and  re- 
ceived by  them,  that  it  shall  not  apply  to  future  purchases.  Notice 
of  the  acceptance  of  this  guaranty  and  of  sales  under  the  same,  and 
demand  upon  said  George  E.  Moore  for  payment,  and  notice  to  me 
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fji  Qon-pajrineiit,  is  hereby  waived.  In  witness  whereof  I,  the  under- 
^gnedy  have  hereunto  set  my  hand  and  seal  this  twenty-eighth  day 
of  February,  a.d.  1873.  William  Dobbins.  (Seal.)"  Annexed  to 
the  declaration  was  an  account  of  goods  sold  to  Moore. 

The  case  was  submitted  to  the  Superior  Ck)urt,  and,  after  judgment 
for  the  plaintiffs,  to  this  Court,  on  appeal,  on  an  agreed  statem^xt  of 
facts  in  substance  as  follows: 

The  plaintiffs  are  partnen(  under  the  firm  name  of  Jordan,  Marsh 
&  Co.,  and  the  defendant  is  the  duly  appointed  administratrix  of 
the  estate  of  William  Dobbins. 

William  Dobbins,  on  February  28th,  1873,  executed  and  delivered 
to  the  plaintiffs  the  above  written  contract  of  guaranty.  The  plain- 
tiffs thereafter,  relying  on  this  contract,  sold  to  said  Moore  the  goods 
mentioned  in  the  account  annexed  to  the  declaration,  at  the  times 
and  for  the  prices  given  in  said  account,  all  of  the  goods  having  been 
sold  and  delivered  to  Moore  between  January  16th  apd  May  28th, 
1874.  All  the  amounts  claimed  were  due  from  Moore,  and  payment 
was  duly  demanded  of  him  and  of  the  defendant  before  the  date  of 
the  writ.  Other  goods  had  been  sold  by  the  plaintiffs  to  Moore  be^ 
tween  the  date  of  the  guaranty  and  the  first  date  mentioned  in  the 
account,  but  these  had  been  paid  for. 

William  Dobbins  died  on  August  6th,  1873,  and  the  defendant 
was  appointed  administratrix  of  his  estate  on  September  2d,  1873. 
The  plaintiffs  had  no  notice  of  his  death  until  after  the  last  of  the 
goods  mentioned  in  the  account  had  been  sold  to  Moore. 

If  upon  these  facts  the  defendant  was  liable,  judgment  was  to  be 
entered  for  the  plaintiffs  for  the  amount  claimed;  otherwise  judgment 
for  the  def aidant. 

Morion,  J<  An  agreement  to  guarantee  the  payment  by  another 
of  goods  to  be  sold  in  the  future,  not  founded  upon  any  present  con- 
sideration passing  to  the  guarantor,  is  a  contract  oi  a  peculiar  charac- 
ter. Until  it  is  acted  upon,  it  imposes  no  oUigation  and  creates  no 
liability  of  the  guarantor.  After  it  is  acted  upon,  the  sale  of  the  goods 
upon  the  credit  of  the  guaranty  is  the  only  consideration  for  the  con- 
ditional promise  of  the  guarantor  to  pay  for  them. 

The  agreement  which  the  guarantor  makes  with  the  person  receiving 
the  guaranty  is  not  that  I  now  become  liable  to  you  for  anything, 
but  that  if  you  sell  goods  to  a  third  person,  I  will  then  beccxne  liable 
to  pay  for  them  if  such  third  person  does  not.  It  is  of  the  natiure  of 
an  authority  to  sell  goods  upon  the  credit  of  the  guarantor,  rather 
than  of  a  contract  which  cannot  be  rescinded  except  by  mutual  con^ 
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sent.  Tlius  such  a  guaraaty  is  revocable  by  the  guarantor  at  any 
time  before  it  is  acted  upon. 

In  Offord  v.  Davies,  12  C.  B.  (N.  S.)  748,  the  guaranty  was  of 
the  due  pajrment  for  the  space  of  twelve  months  of  bills  to  be  dis-> 
counted,  and  the  Court  held  that  the  guarantor  might  revoke  it  at 
any  time  within  the  twelve  months,  and  that  the  {daintiff  could  not 
recover  for  bills  discounted  after  such  revocation.  The  ground  of  the 
decision  was  that  the  defendant's  promise  by  itself  created  no  obliga- 
tion, but  was  in  the  nature  of  a  proposal  which  might  be  revoked  at 
any  time  before  it  was  acted  on. 

Such  being  the  nature  of  a  guaranty,  we  are  of  opinion  that  the 
death  of  the  guarantor  operates  as  a  revocation  of  it,  and  that  the 
person  holding  it  cannot  recover  against  his  executor  or  administra- 
tor for  goods  sold  after  the  death.  De^th  terminates  the  power  of 
the  deceased  to  act,  and  revokes  any  authority  or  license  he  may 
have  given,  if  it  has  not  been  executed  or  acted  upon.  His  estate  is 
held  upon  any  contract  upon  which  a  liability  exists  at  the  time  of 
his  death,  although  it  may  depend  upon  future  contingencies.  But 
it  is  not  held  for  a  liability  which  is  created  after  his  death,  by  the 
exercise  of  a  power  or  authority  which  he  might  at  any  time  revoke. 

Applying  these  principles  to  the  case  at  bar,  it  follows  that  the 
defendant  is  entitled  to  judgment.  The  guaranty  is  carefully  drawn, 
but  it  is  in  its  nature  nothing  more  than  a  simple  guaranty  for  a  pro- 
posed sale  of  goods.  The  provision,  that  it  shall  continue  until  writ- 
ten notice  is  given  by  the  guarantor  that  it  shall  not  apply  to  future 
purchases,  affects  the  mode  in  which  the  guarantor  might  exercise 
his  right  to  revoke  it,  but  it  cannot  prevent  its  revocation  by  his 
death.  The  fact  that  the  instrument  is  under  seal  cannot  change  its 
nature  or  construction.  No  liability  existed  under  it  against  the 
guarantor  at  the  time  of  his  death,  but  the  goods  for  which  the  plain- 
tiffs  seek  to  recover  were  all  sold  afterward. 

We  are  not  impressed  by  the  plaintiff's  argument  that  it  is  in- 
equitable to  throw  the  loss  upon  them.  It  is  no  hardship  to  require 
traders,  whose  business  it  is  to  deal  in  goods,  to  exercise  diligence  so 
far  as  to  ascertain  ^i<rhether  a  person  upon  whose  credit  they  are  selling 
is  living. 

The  decision  in  Bradbury  v.  Morgan,  1  H.  &  C.  249,  upon  which 
the  plaintiffs  rely,  was  rested  upon  reasoning  which  appears  to  us  to 
be  unsatisfactory  and  inconsistent  with  the  opinion  of  the  same  Court 
a  year  before,  in  Westhead  v.  Sproson,  6  H.  AN.  728,  and  with  the 
decision  in  Offord  v.  Davies,  vM  supra,  at  the  argument  of  which 
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Bradbury  v.  Morgan  was  cited;  and  it  has  not  since  been  treated  as 
settling  the  law  of  England.  Harriss  v.  Fawcett^  L.  R.  15  Eq.  311, 
and  L.  R.  8  Ch.  866.  The  reasons  of  the  similar  decision  in  Bank  of 
South  Carolina  v.  Knotts,  10  Rich.  543,  are  open  to  the  same  objec- 
tions. 
JvdgmerU  far  the  d^endanL 


BEACH  V.  THE  FIRST  METHODIST  EPISCOPAL  CHURCH 

In  the  Supreme  Court  of  Illinois,  1880 

[Reported  in  96  Illinois,  177] 

DiCKBT,  C.  J.,  delivered  the  opinion  of  the  Court. 
The  record  shows  that  Lorenzo  Beach  had  presented  to  iam  a  sub* 
scription  paper  in  the  following  words: 

"Fairbury,  February  14,  1874. 

''We,  the  undersigned,  agree  to  pay  the  sum  set  opposite  our 
respective  names,  for  the  purpose  of  erecting  a  new  M.  E.  church 
in  this  place,  said  sums  to  be  paid  as  follows:  One  third  to  be  paid 
when  contract  is  let,  one  third  when  building  is  enclosed,  one  third 
when  building  is  completed.  Probable  cost  of  said  church  from  ten 
thousand  dollars  ($10,000)  to  twelve  thousand  dollars  ($12,000)." 

To  which  he  attached  and  subscribed  the  following: 

"Fairburt,  1874. 

''Dr.  Beach  gives  this  subscription  on  the  condition  that  the  re- 
mainder of  eight  thousand  dollars  is  subscribed. 

"Lorenzo  Beach,    ♦    *    *  $2000." 

On  April  20th,  1875,  Lorenzo  Beach  was  adjudged  by  the  County 
Court  of  Livingston  County,  insane,  and  Thomas  A.  Beach  and  C.  C. 
Bartlett  were  appointed  conservators  of  his  person  and  property, 
and  they  continued  to  act  as  such  until  the  death  of  Dr.  Beach,  which 
occurred  in  August,  1878. 

Other  subscriptions  to  the  amount  of  $8000  toward  the  building 
of  this  church  were  obtained.  The  construction  of  the  church  was 
begun  about  September  of  1876;  and  while  there  is  some  dispute  on 
the  question  of  whether  the  church  was  ever  fully  finished,  for  the 
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purposes  of  this  opinion  we  will  assume  that  the  building  was  finished 
before  June,  1877.  About  June,  1877,  the  church  was  badly  dam- 
aged by  a  hurricane.  In  September,  1877,  when  the  trustees  and 
members  of  the  congr^ation  were  consulting  as  to  the  propriety  of 
immediately  repairing  the  same,  one  of  the  conservators  of  the  person 
and  property  of  Dr.  Beach,  being  at  the  meeting,  it  is  said,  pledged 
the  society  the  prompt  and  full  payment  of  the  impaid  residue  of  the 
subscription.  This  unpaid  residue  was  about  $666 — ^the  conserva- 
tors having  paid  the  first  two  installments  of  the  subscripton  after 
the  building  of  the  church  was  begun. 

This  acticm  was-  brought  shortly  before  the  death  of  Dr.  Beach  for 
the  last  installment  of  the  subscription,  1666.  After  his  death  his 
heirs  were  made  parties,  under  a  stipulation,  and  defended  the  action. 

In  the  Circuit  Court  judgment  was  rendered  for  the  unpaid  one 
third  of  the  subscription  and  costs.  On  appeal  to  the  Appellate 
Court,  that  judgment  was  affirmed.  The  defendants  appeal  to  this 
Court. 

The  subscription  made  by  Dr.  Beach  was,  in  its  nature,  a  mere 
offer  to  pay  that  amount  of  money  to  the  church  upon  the  condition 
therein  expressed. 

There  is  nothing  in  the  record  tending  to  show  that  the  church, 
in  this  case,  took  any. action,  upon  the  faith  of  this  subscription, 
until  after  Dr.  Beach  was  adjudged  insane,  or  that  the  church  paid 
money  or  incurred  any  liability.  His  insanity,  by  operation  of  law, 
was  a  revocation  of  the  offer.  In  Pratt,  Administratrix,  etc.,  v.  The 
Trustees  of  the  Baptist  Society  of  Elgin,  93  III.  475,  this  Court  said, 
in  relation  to  such  a  subscription:  ''The  promise,  in  such  case,  stands 
as  a  mere  offer,  and  may,  by  necessary  implication,  be  revoked  at 
any  time  before  it  is  acted  upon.  It  is  the  expending  of  money,  etc., 
or  incurring  of  legal  liability  on  the  faith  of  a  promise,  which  gives 
the  right  of  action,  and  without  which  there  is  no  right  of  action. 
Until  acted  upon,  there  is  no  mutuality,  and,  being  only  an  offer, 
and  susceptible  of  revocation  at  any  time  before  being  acted  upon, 
it  follows  that  the  death  of  the  promisor,  before  the  offer  is  acted 
upon,  is  a  revocation  of  the  offer.  *  *  *  The  continuance  of  an 
offer  is  in  the  nature  of  its  constant  repetition,  which,  of  course, 
necessarily  requires  some  one  capable  of  making  a  repetition.  Ob- 
viously this  can  no  more  be  done  by  a  dead  man  than  a  contract  can, 
in  the  first  instance,  be  made  by  a  dead  man.'' 

The  ground  upon  which  the  court  rested  its  judgment  in  the  Pratt 
Case  was  the  want  of  capacity  on  the  part  of  the  promisor  to  continue 
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his  promise  or  offer.  The  insanity  of  Dr.  Beach  rendered  him,  in 
law,  as  incapable  of  ma.king  a  contract  or  of  continuing  or  repeating 
an  offer  to  the  church  as  if  he  had  been  actually  dead. 

Conservators  of  the  person  and  property  of  an  insane  man  may 
perform  personal  contracts  of  their  ward  legally  subsisting^  under 
some  circumstances;  but  in  this  case  there  was  no  contract  between 
Dr.  Beach  and  the  church.  The  paper  signed  by  Dr.  Beach  was  of 
such  a  nature  that  no  binding  contract  sprung  therefrom  until  the 
church  had  accepted  the  same  by  incurring  some  legal  liability,  or 
expending  money  upon  the  faith  of  it.  There  being  no  binding  con*^ 
tract  upon  Dr.  Beach  at  the  time  that  his  conse^ators  made  the  pay- 
ments/  they  had  no  lawful  authority  to  make  the  samei  an4  the 
estate  of  Dr.  Beach  was  not  bound  thereby. 

The  judgment  of  the  Appellate  Court  in  thi^  case  must  be  reversed 
and  the  cause  remanded. 

Judffmeni  reversed.^ 


THE  IMPERIAL  LOAN  COMPANY  v.  STONE 

In  the  Court  of  Appeal,  1892 
[Reported  m  Law  Reports,  1  Queen's  Bench  (1892),  599] 

Application  for  a  new  trial. 

The  action  was  brought  on  a  promissory  note  which  the  defendant, 
who  had  since  the  tnaking  of  the  note  been  found  by  inquisition  to  be 
a  lunatic,  signed  a&  surety.^  The  statement  of  defence  alleged  that 
the  defendant  when  he  signed  the  note  was  so  insane  as  to  be  in* 
capable  of  understanding  what  he  was  doing,  and  this  allegation  was 
repeated  with  the  further  allegation  added  that  the  insanity  of  the 
defendant  was  known  to  the  plaintiffs. 

The  case  was  tried  before  Denman,  J.,  who  left  to  the  juiy  the 
questions  whether  the  defendant,  when  he  signed  the  note,  was  so 
insane  as  not  to  be  capable  of  understanding  what  he  did,  and  whether 
this  incapacity  was  known  to  the  agent  of  the  plaintiffs  Who  was 

^  See  Canfield  &  Wonuser's  Cases  on  Private  Corporations,  pp.  369-370,  and 
note. — Eds. 

*  Although  involving  in  terms  only  the  question  of  the  capacity  of  an  insane 
person  to  contract  the  case  is  inserted  in  this  section. — ^Eds. 
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preeent  when  the  note  was  sigoed.  The  jury  found  that  the  defend- 
ant was  insane  when  he  signed  the  note;  bi|t  they  could  not  agree 
upon  the  question  ms  to  the  knowledge  of  the  plaintiffs'  agent.  The 
learned  judge  entered  a  verdict  for  the  defendant.  The  plaintiffs 
applied  for  judgment  or  for  a  new  trial. 

LoBD  ElaHER,  M.  R.  In  this  case  judgment  has  been  entered  for 
the  defendant  on  the  findings  of  the  jury,  although  the  jury  have  not 
agreed  on  one  of  the  questions  left  to  them.  If  we  are  of  opinion  that 
the  entry  of  judgment  is  wrong,  no  other  coujcse  is  open  to  us  but  to 
direct  a  new  trial. 

The  action  is  on  a  promissory  note  signed  by  the  defendant  as 
surety,  and  his  answer  is  that  he  was  so  hisane  at  the  time  he  signed 
the  note  that  he  was  not  capable  of  understanding  the  transaction, 
and  the  jury  have  found  that  this  was  so.  The  defence  added  an- 
other matter — ^namely,  that  the  plaintiffs  knew  of  the  defendant's 
state,  and  <m  that  point  the  jury  have  been  unable  to  agree.  This 
raises  the  question  whether  that  allegation  is  a  necessary  part  of  the 
plea,  and  if  so  on  whom  the  burden  of  proving  it  lies. 

I  shall  not  try  to  go  through  the  cases  bearing  on  the  subject;  but 
what  I  am  about  to  state  appears  to  me  to  be  the  result  of  all  the 
cases.  When  a  person  enters  into  a  contract,  and  afterward  alleges 
that  he  was  so  insane  at  the  time  that  be  did  not  know  what  he  was 
doing,  and  proves  the  all^ation,  the  contract  is  as  binding  on  him 
in  eveiy  respect,  whether  it  is  executory  or  executed^  as  if  he  had 
been  sane  when  he  made  it,  unless  he  can  prove  further  that  the  person 
with  whom  he  contracted  knew  him  to  be  so  insane  as  not  to  be 
capable  of  understfmding  what  he  was  about. 

It  can  hardly  be  doubted  that  for  a  long  series  of  years,  if  insanity 
was  set  up  in  answer  to  an  action  for  breach  of  contract,  it  must  have 
been  pleaded,  and  the  plea  was  not  good  unless  it  went  on  to  allege 
knowledge  on  the  part  of  the  plaintiff.  The  fact  of  such  a  plea  being 
required,  and  having  to  go  to  that  extent,  shows  that  the  law  as  I 
have  stated  it  was  generally  accepted.  The  burden  of  proof,  in  such 
a  case,  must  lie  on  the  defendant;  the  jury  have  disagreed  on  a 
material  question  in  the  cause,  and  as  there  is  no  finding  on  that 
question  the  case  must  go  back  for  a  new  trial. 

Fry,  L.  J.  I  also  disagree  with  the  conclusion  of  the  learned  judge. 
The  law  relating  to  this  matter  I  take  to  be  of  very  old  date,  and 
much  light  is  thrown  upon  it  by  Littleton  in  his  treatise  on  Tenures. 
That  learned  author,  in  treating  of  descents,  laid  down  (Litt.  §  405) 
that  "no  man  of  full  age  shall  be  received  in  any  plea  by  the  law  to 
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stultify  and  disable  his  own  person;"  but  he  went  on  to  point  out  that 
the  heir  can  avoid  a  deed  made  by  a  person  non  compos  mentis,  though 
the  person  himself  could  not.  The  subject  came  before  the  Court 
of  King's  Bench  in  Beverley's  Case,^  where  the  Court  laid  down, 
'Hhat  every  deed,  feoffment,  or  grant,  which  any  man  non  compos 
mentis  makes,  is  avoidable,  and  yet  shall  not  be  avoided  by  himself, 
because  it  is  a  maxim  in  law  that  no  man  of  full  age  shall  be,  in  any 
plea  to  be  pleaded  by  him,  received  by  the  law  to  stultify  himself," 
and  reference  was  made  to  Littleton's  Tenures.  Before  that  date 
Fitzherbert  (F.  N.  Br.  202  D.)  took  a  different  view;  but  his  view 
was  overruled  by  Stroud  v.  Marshal.*  Then  came  Coke,  who  adopted 
the  view  of  Littleton  (Co.  Litt.  2476),  who,  he  said,  was  of  opinion 
"that  neither  by  plea  nor  by  writ  nor  otherwise,  he  himselfe  shall 
avoid  it,  but  his  heire  (in  respect  his  ancestor  wss  non  compos  mentis) 
shall  avoid  it  by  entrie,  plea,  or  writ.  And  herewith  the  greatest 
authorities  of  our  bookes  agree;  and  so  it  was  resolved  with  Littleton 
in  Beverley's  Case,'  where  it  is  said,  that  it  is  a  maxim  of  the  common 
law,  that  the  partie  shall  not  disable  himselfe."  Therefore,  although 
in  certain  cases  the  Crown,  and  in  other  cases  persons  who  claimed 
under  one  who  was  non  compos  mentis,  could  set  up  the  disability, 
the  man  himself  could  not.  In  Molton  v.  Camioux,^  which  was 
affirmed  in  the  Exchequer  Chamber,^  Pollock,  C.  B.,  in  delivering 
the  judgment  of  the  Court,  said  the  rule  had  in  modem  times  been 
relaxed,  and  unsoundness  of  mind  would  now  be  a  good  defence  to  an 
action  upon  a  contract,  if  it  could  be  shown  that  the  defendant  was  . 
not  of  capacity  to  contract,  "and  the  plaintiff  knew  it,"  and  for  this 
he  referred  to  Browne  v.  Joddrell,"*  Baxter  v.  Earl  of  Portsmouth  f  and 
Dane  v.  Viscountess  Kirkwall.*  It  thus  appears  that  there  has  been 
grafted  on  the  old  rule  the  exception  that  the  contracts  of  a  person 
who  is  non  compos  mentis  may  be  avoided  when  his  condition  can  be 
shown  to  have  been  known  to  the  plahitiff .  So  far  as  I  know,  that  is 
the  only  exception.  The  question  whether  that  knowledge  exists 
has  not  been  determined  in  this  case,  and  consequently  we  cannot 
say  that  the  exception  applies,  and  judgment  could  not  properly  be 
entered  for  the  defendant.   There  must,  therefore,  be  a  new  trial. 

Lopes,  L.  J.  It  seems  to  me  that  the  principle  to  be  deduced  from 
the  cases  may  be  summarized  thus:  A  contract  made  by  a  person  of 
unsound  mind  is  not  voidable  at  that  person's  option  if  the  other 
party  to  the  contract  believed  at  the  time  he  made  the  contract  that 

» 4  Co.  Rep.  1236.     *  Cro.  Eliz.  398.  » 4  Co.  Rep.  1236.    « 2  Ex.  487. 

» Ex.  17.  •  1  Mood.  &  M.  105.  » 5  B.  &  C.  170.        •  8  C.  &  P.  679. 
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the  person  with  whom  he  was  dealing  was  of  sound  mind.  In  order 
to  avoid  a  fair  contract  on  the  ground  of  msanity/ the  mental  incapac* 
ity  of  the  one  must  be  known  to  the  other  of  the  contracting  parties. 
A  defendant  who  seeks  to  avoid  a  contract  on  the  ground  of  his  in« 
sanity  must  plead  and  prove  not  merely  his  incapacity,  but  also  the 
plaintifF's  knowledge  of  that  fact,  and  unless  he  proves  these  two 
things  he  cannot  succeed.  Appl3ring  that  in  the  present  case,  it  is 
apparent  that  the  verdict  entered  for  the  defendant  cannot  stand, 
but  that  there  must  be  a  new  trial. 
Order  for  new  trial} 


ANONYMOUS 

In  the  Common  Pleas,  1477 

« 
[Reported  in  Year  Book,  17  Edward  IV,  1,  2] 

In  trespass  for  a  close  broken,  and  eotn,  barley,  and  grass  taken 
away. 

Catbbbt.  Actio  non,  for  long  before  the  supposed  trespass,  the 
plaintiff  and  d^endant  bargained  in  such  a  ward  in  London  that  the 
defendant  should  go  to  the  place  where,  &c.,  and  there  see  the  said 
com,  barley,  and  things  aforesaid,  and  if  they  pleased  him  when  he 
saw  them,  that  he  should  then  take  the  said  com,  barley,  and  grass, 
paying  to  the  plaintiff  3«.  Ad  for  each  acre,  cme  with  the  other.  And 
we  say  that  we  went  there,  and  that  we  saw  them  as  aforesaid,  and 
we  were  well  content  with  the  bargain,  wherefore  we  took  them,  which 
is  the  same  trespass.   Judgment,  &c.    *    *    * 

» In  Drew  v.  Nunn  (1879),  L.  R.  4  Q.  B.  Div.  661,  Brett,  L,  J.  said:  ''I  may 
remark  that  from  the  mere  fact  of  mental  derangement  it  ought  not  to  be  assumed 
that  a  person  is  incompetent  to  contract;  mere  weakness  of  mind  or  partial  de- 
rangement is  insufficient  to  exempt  a  person  from  responsibility  upon  the  engage* 
ments  into  which  he  has  entered." 

In  Atwell  V.  Jenkins  (1805),  163  Mass.  362,  Holmes,  J.  said:  "The  analogy 
between  insane  peraons  and  infants  is  not  perfect,  but  hag  prevailed  in  this  matter. 
An  insane  person  like  Hoes,  if  he  was  insane,  not  a  raving  madman  or  an  idiot, 
is  capable  of  an  act,  even  if  his  act  be  voidable.  The  promise  of  an  insane  man  is 
not  absolutely  void." 

See  Walker  v.  Winn  (1905),  142  Ala.  560,  39  So.  12;  Van  Deusen  v.  Sweet 
(1873),  51  N.  Y.  378.— Eds. 
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Brian  *  *  *  For  the  other  point,  it  seems  to  me  that  the 
plea  is  not  good  without  showing  that  he  had  certified  the  other  of  his 
pleasure;  for  it  is  trite  learning  that  the  thought  of  man  is  not  triable, 
for  the  devil  himself  knows  not  the  thought  of  man;  but  if  you  had 
agreed  that  if  the  bargain  pleased  you,  then  you  should  show  it  to 
such  a  one^  then  I  gnoit  you  need  not  have  done  more  for  it  is  a 
matter  of  fact. 


RAFFLES  V.  WICHELHAUS 

In  the  Exchequer,  1864 

[Reported  in  2  Hiu*lstone  &  Coltman  906] 

Declaration.  For  that  it  was  agreed  between  the  plaintiff  and 
the  defendants,  to  wit,  at  Liverpool,  that  the  plaintiff  should  sell  to 
the  defendants,  and  the  defendants  buy  of  the  plaintiff,  certain  goods, 
to  wit,  125  bales  of  Surat  cotton,  guaranteed  middling  fair  mercjhant's 
DhoUorah,  to  arrive  ex  Peerless  from  Bombay;  and  that  the  cotton 
should  be  taken  from  the  quay,  and  that  the  defendants  would  pay 
the  plaintiff  for  the  same  at  a  certain  rate,  to  wit,  at  the  rate  of  IT^d. 
per  pound,  within  a  certain  time  then  agreed  upon  after  the  arrival  of 
the  said  goods  in  England.  Averments :  that  the  said  goods  did  arrive 
by  the  said  ship  from  Bombay  in  Ekigland,  to  wit,  at  Liverpool,  and 
the  plaintiff  was  then  and  there  ready  and  willing  and  offered  to  de- 
liver  the  said  goods  to  the  defendants,  etc.  Breach:  that  the  defend- 
ants refused  to  accept  the  said  goods  or  pay  the  plaintiff  for  ihem. 

Plea.  That  the  said  ship  mentioned  in  the  said  agreement  was 
meant  and  intended  by  the  defendants  to  be  the  ship  called  the  Peer^ 
less,  which  sailed  from  Bombay,  to  wit,  in  October;  and  that  the  plain- 
tiff was  not  ready  and  willing,  and  did  not  offer  to  deliver  to  the  de- 
fendants any  bales  of  cotton  which  arrived  by  the  last-mentioned 
ship,  but  instead  thereof  was  only  ready  and  willing,  and  offered  to 
deliver  to  the  defendants  125  bales  of  Surat  cotton  which  arrived  by 
another  and  different  ship,  which  was  also  called  the  Peerless,  and 
which  sailed  from  Bombay,  to  wit,  in  December. 

Demurrer,  and  joinder  therein. 

Milward  in  support  of  the  demurrer.  The  contract  was  for  tiie 
sale  of  a  number  of  bales  of  cotton  of  a  particular  description,  which 
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the  plaintiff  was  ready  to  deliver.  It  is  immaterial  by  what  ship  the 
cotton  was  to  arrive^  sp  that  it  was  a  ship  called  the  Peerless.  The 
"words  "to  arrive  ex  Peerless/'  only  mean  that  if  the  vessel  is  lost  on 
the  voyage,  the  contract  is  to  be  at  an  end.  [F;ollock,  C.  B.  It 
would  be  a  question  for  the  jury  whether  both  parties  meant  the 
same  ship  called  the  Peerless.]  That  would  be  so  if  the  contract  was 
for  the  sale  of  a  ship  called  the  Peerless;  but  it  is  for  the  sale  of  cotton 
on  board  a  ship  of  that  name.  [Pollock,  C.  B.  The  defendant  only 
bought  that  cotton  which  was  to  arrive  by  a  particular  diip.  It  may 
as  well  be  said,  that  if  there  is  a  contract  for  the  purchase  of  certain 
goods  in  warehouse  A.,  that  is  satisfied  by  the  delivery  of  goods  of  the 
same  description  in  warehouse  B.]  In  that  case  there  would  be  goods 
in  both  warehouses;  here  it  does  not  appear  tiiat  the  plaintiff  had 
any  goods  on  board  the  other  Peerless.  [Martin,  B.  It  is  imposing 
on  the  defendant  a  contract  different  from  that  which  he  entered 
into.  Pollock,  C.  B.  It  is  like  a  contract  for  the  purchase  of  wine 
coming  from  a  particular  estate  in  France  or  Spain,  where  there  are 
two  estates  of  that  name.]  The  defendant  has  no  right  to  contra- 
dict by  parol  evidence  a  written  contotct  good  upon  the  face  of  it. 
He  does  not  impute  misrepresentation  ch*  fraud,  but  only  says  that 
he  fancied  the  ship  was  a  different  one.  Intention  is  of  no  avail,  un- 
less stated  at  the  time  of  the  contract.  [Pollock,  C.  B.  One  vessel 
sailed  in  October  and  the  othet  in  December.]  The  time  of  sailing  is 
no  part  of  the  contract. 

Mellish  (Cohen  with  him)  in  support  of  the  plea.  There  is  notiiing 
on  the  face  of  tiie  contract  to  show  that  any  particular  ship  called 
the  Peerless  was  meant;  but  the  moment  it  appears  that  two  ships 
called  thie  Peerless  were  about  to  sail  fix)m  Bombay  there  is  a  latent 
ambiguity,  and  parol  evidence  may  be  given  for  the  purpose  of  show- 
ing that  the  defendant  meant  one  Peerless  and  the  plaintiff  another. 
That  being  so,  there  was  no  consensus  ad  idem,  and  therefore  no 
binding  contract.   He  was  then  stopped  by  the  Court. 

Per  Curiam.  ^  There  must  be  judgment  for  the  defendants. 

Judgment  for  the  defendants. 

>  Pollock,  C.  B.,  Martin,  B.,  and  Bgott,  B. 
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DAWKINS  V.  SAPPINGTON 

In  the  Supreme  Court  of  Judicature  of  ludianai  1866 
{Reported  in  26  Indiana  199] 

Frazer,  J.  The  appellsuit  was  the  plaintiff  below.  The  complaint 
was  in  two  paragraphs.  1.  That  a  horse  of  the  defendant  had  been 
stolen,  whereupon  he  published  a  hand-bill,  offering  a  reward  of  $50 
for  the  recovery  of  the  stolen  property,  and  that  thereupon  the  plain- 
tiff rescued  the  horse  from  the  thief  and  restored  him  to  the  defend- 
ant, who  refused  to  pay  the  reward.    *    *    * 

To  the  first  [paragraph  of  the  complaint]  an  answer  was  filed,  the 
second  paragraph  of  which  alleged  that  the  plaintiff,  when  he  rescued 
the  horse  and  returned  him  to  the  defendant,  had  no  knowledge  of 
the  offering  of  the  reward.    *    *    * 

The  second  paragraph  of  the  answer  shows  a  performance  of  the 
service  without  the  knowledge  that  the  reward  had  been  offered. 
The  offer  therefore,  did  not  induce  the  plaintiff  to  act.  The  liability 
to  pay  a  reward  offered  seems  to  rest,  in  some  cases,  upon  an  anoma- 
lous doctrine,  constituting  an  exception  to  the  general  rule.  In 
Williams  v.  Carwardine,  4  Bam.  &  Adolph.  621,  there  was  a  special 
finding,  with  a  general  verdict  for  the  plaintiff,  that  the  information 
for  which  the  reward  was  offered  was  not  induced  to  be  given  by  the 
offer,  yet  it  was  held  by  all  the  judges  of  the  King's  Bench  then 
present,  Denman,  C.  J.,  and  Littledale,  Parke  and  Patteson,  JJ., 
that  the  plaintiff  was  entitled  to  judgment.  It  was  put  upon  the 
ground  that  the  offer  was  a  general  promise  to  any  person  who  would 
give  the  information  sought;  that  the  plaintiff,  having  givea  the  in- 
formation, was  within  the  terms  of  the  offer,  and  that  the  court  could 
not  go  into  the  plaintiff's  motives.  This  decision  has  not,  we  believe, 
been  seriously  questioned,  and  its  reasoning  is  conclusive  against  the 
sufficiency  of  the  defense  under  examination.  There  are  some  con- 
siderations of  morality  and  public  policy  which  strongly  tend  to 
support  the  judgment  in  the  case  cited.  If  the  offer  was  made  in 
good  faith,  why  should  the  defendant  inquire  whether  the  plaintiff 
knew  that  it  had  been  made?  Would  the  benefit  to  him  be  diminished 
by  the  discovery  that  the  plaintiff,  instead  of  acting  from  mercenary 
motives,  had  been  unpelled  solely  by  a  desire  to  prevent  the  larceny 
from  being  profitable  to  the  person  who  had  committed  it?    Is  it  not 
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well  that  anyone  who  has  an  opportunity  to  prevent  the  success  of  a 
crime,  may  know  that  by  doing  so  he  not  only  performs  a  virtuous 
service,  but  also  entitles  himself  to  whatever  reward  has  been  offered 
therefor  to  the  public? 
The  judgment  is  reversed.^ 


FITCH  AND  JONES  v.  SNEDAKER 

In  the  Court  of  Appeals  of  New  York,  1868 

[B^x>rted  in  38  New  York  248] 

WooDBUFF,  J.  On  October  14th,  1859,  the  defendant  caused  a 
notice  to  be  published,  offering  a  reward  of  $200  *  *  *  ''to  any 
person  or  persons  who  will  give  such  information  as  AaXL  lead  to  the 
apprehension  and  conviction  of  the  person  or  persons  guilty  of  the 
murder  of "  a  certain  unknown  female. 

On  October  15th,  before  the  plaintiffs  had  seen  or  heard  of  the 
offer  of  this  reward,  one  Fee  was  arrested  and  put  in  jail,  and  though 
not  in  terms  so  stated,  the  case  warrants  the  inference,  that,  by 
means  of  the  evidence  given  by  the  plaintiffs  on  his  trial  and  their 
efforts  to  procure  testimony,  F^  was  convicted. 

This  action  is  brought  to  recover  the  reward  so  offered.  On  the 
trial  the  plaintiffs  proved  the  publication  of  the  notice,  and  then 
proposed  to  prove  that  they  gave  information  before  the  notice  was 
known  to  them,  which  led  to  the  arrest  of  Fee.  This  evidence  was 
excluded.  The  plaintiffs  then  offered  to  prove  that,  with  a  view  to 
this  reward,  they  spent  time  and  money,  made  disclosures  to  the 
District  Attorney,  to  the  Grand  Jury,  and  to  the  Court  on  the  trial 
after  Fee  was  in  jail,  and  that,  without  their  effort,  evidence,  and 
exertion,  no  indictment  or  conviction  could  have  been  had.  This 
evidence  was  excluded. 

The  Court  thereupon  directed  a  nonsuit. 

It  is  entirely  clear  that,  in  order  to  entitle  any  person  to  the  re- 

^  Bond  V.  Wood  (1872),  99  Ind.  345, 351;  Hayden  t.  Songer  (1877),  56  Ind.  42; 
Eyermen  v.  Hyman  (1900),  26  Ind.  App.  165,  167,  28  N.  £.  1022;  Sullivan  v. 
PhiUipB  (1912),— Ind.— ,  98  N.  E.  868;  RusseU  v.  Stewart  (1871),  44  Vt.  170, 
Accord, — Eds. 
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ward  offered  in  this  case,  he  must  give  such  information  as  shall  lead 
to.  both  apprehension  and  conviction — that  is,  both  must  happen, 
and  happen  as  a  consequence  of  the  information  given.  No  person 
could  claim  the  reward  whose  information  caused  the  apprehension, 
until  conviction  followed;  both  are  conditions  precedent.  No  one 
could  therefore  claim  the  reward  who  gave  no  information  whatever 
until  after  the  apprehension,  although  the  information  he  afterward 
gave  was  the  evidence  upon  which  conviction  was  had,  and  however 
clear  that,  had  the  information  been  concealed  or  suppressed,  there 
could  have  been  no  conviction.  This  is  according  to  the  plain  terms 
of  the  offer  of  the  reward,  and  is  held  in  Jones  v.  The  Phoenix  Bank 
(8  N.  Y.  228);  Thatcher  V.  England  (3  Com.  Bench,  254).. 

In  the  last  case  it  was  distinctly  held,  that,  under  an  offer  of  re- 
ward, payable  "on  recovery  of  property  stolen  and  conviction  of  the 
offender,"  a  person  who  was  active  in  arresting  the  thief  and  finding 
and  restoring  part  of  the  stolen  property,  giving  information  to  the 
magistrates,  tracing  to  London  other  of  the  property,  and  producing 
pawnbrokers  with  whom  the  prisoner  had  pledged  it,  and  who  in- 
curred much  trouUe  and  expense  in  bringing  together  witnesses  for 
the  prosecution,  was  not  entitled  to  the  reward,  as  it  appeared  that 
another  person  gave  the  first  information  as  to  the  party  committing 
the  robbery. 

In  the  present  case,  the  plaintiff,  after  the  advertisement  of  the 
defendant's  offer  of  a  reward  came  to  his  knowledge,  did  nothing 
toward  pro<iuring  the  arrest,  nor  which  led  thereto,  for  at  that  time 
Fee  had  already  been  arrested. 

The  cases  above  referred  to,  therefore,  establish,  that,  if  no  infor- 
mation came  from  the  plamtiffs  which  led  to  the  arrest  of  Fee,  the 
plaintiffs  are  not  entitled  to  recover,  however  much  the  information 
they  subsequently  gave,  and  the  efforts  they  made  to  procure  evi- 
dence, may  have  contributed  to  or  even  have  caused  his  conviction, 
and,  therefore,  evidence  that  it  was  their  efforts  and  information 
which  led  to  his  conviction  was  wholly  immaterial,  if  they  did  not 
prove  that  they  had  given  information  which  led  to  his  apprehension, 
and  was  properly  rejected. 

The  question  in  this  case  is  simple.  A  murderer  having  been 
arrested  and  imprisoned  in  oonsequ^ice  of  information  ^ven  by 
plaintiff  before  he  is  aware  that  a  reward  is  offered  for  such  ap- 
prehension, is  he  entitled  to  claim  the  reward  in  case  conviction 
follows? 

The  ruling  on  the  trial,  excluding  all  evidence  of  information  given 
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by  the  pldntiffs  b^ore  they  heard  of  this  reward,  necessarily  answers 
this  question  in  the  negative. 

The  case  of  Williams  v.  Carwardine  (4  Bam.  &  Aid.  621,  and  same 
case  at  the  assizes,  5  Carr.  &  Payne,  566)  holds  that  a  person  who 
gives  information  according  to  the  terms  of  an  offered  reward  is  en- 
titled to  the  money,  although  it  distinctly  appeared  that  the  informer 
had  suppressed  the  information  for  five  months,  and  was  led  to  inform, 
not  by  the  promised  reward,,  but  by  other  motives.  The  Court  said 
the  plaintiff  had  proved  performance  of  the  condition  upon  which 
the  money  was  payable,  and  that  established  her  title.  That  the 
Court  would  not  look  into  her  motives.  It  does  not  appear  by  the 
reports  of  this  case  whether  or  not  the  pldntiff  had  ever  seen  the 
notice  or  handbill  posted  by  the  defendsuit  offering  the  reward,  it  does 
not,  therefore,  reach  the  precise  point  involved  in  the  present  appeal. 

I  perceive,  however,  no  reluion  for  applying  to  an  offer  of  reward  for 
the  apprehension  of  a  criminal,  any  other  rules  than  are  applicable 
to  any  offer  by  one,  accepted  or  acted  upon  by  another,  arid  so  relied 
upon  as  constituting  a  contract. 

The  form  of  action  in  all  such  cases  is  assumpsit.  The  defendant  is 
proceeded  against  as  upon  his  contract  to  pay,  and  the  first  question 
is,  Was  there  a  contract  between  the  parties? 

To  the  existence  of  a  contract  there  must  be  mutual  assent,  or  in 
another  form  offer  and  consent  to  the  offer.  The  motive  inducing 
consent  may  be  immaterial,  but  the  consent  is  vital.  Without  that 
there  is  no  contract.  How,  then,  can  there  be  consent  or  assent  to 
that  of  which  the  party  has  never  heard?  On  October  15th,  1859, 
the  murderer.  Fee,  had,  in  consequence  of  information  given  by  the 
plaintiffs,  been  apprehended  and  lodged  in  jail.  But  the  idamtiffs 
did  not,  in  giving  that  inf ormaticm,  manifest  any  assent  to  the  de- 
fendant's offer,  nor  act  in  any  sense  in  reliance  thereon,  they  did  not 
know  of  its  existence.  The  information  was  voluntary,  and  in  every 
sense  (material  to  this  case)  gratuitous.  The  offer  could  only  operate 
upon  the  plaintiffs  after  they  heard  of  it.  It  was  prospective  to  those 
who  will,  in  the  future,  give  information,  etc. 

An  offer  cannot  become  a  contract  unless  acted  upon  or  assented  to. 

Such  is  the  elementary  rule  in  defining  what  is  essential  to  a  con- 
tract. (Chitty  on  Con.,  5th  Am.  ed.,  Perkln's  notes,  p.  10,  9  and  2, 
and  cases  cited).  Nothing  was  here  done  to  procure  or  lead  to  Fee's 
apprehension  in  view  of  this  reward.  Indeed,  if  we  were  at  liberty 
to  look  at  the  evidence  on  the  first  trial,  it  would  appear  that  Fee 
was  arrested  before  the  defendant  offered  the  reward. 
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I  think  the  evidence  was  properly  excluded,  and  the  nonduit  neces- 
sarily followed. 
The  judgment  should  be  affirmed. 
Judgment  affirmed.^  - 


TINN  V.  HOFFMANN  &  CO. 

In  the  Exchequer  Chamber,  1873 

[Reported  in  29  Law  Times  Reports,  New  Series,  271] 

This  was  an  action  brought  by  the  plaintiff  against  the  defendants 
to  recover  damages  in  respect  of  a  breach  of  contract  to  deliver  800 
tons  of  iron;  and  by  the  consent  of  the  parties,  and  by  order  of  Mar- 
tin, B.,  dated  May  30th,  1872,  the  facts  were  stated  for  the  opinion 
of  the  Court  of  Exchequer  in  the  following 

Special  CasA. 

1.  The  plaintiff,  Mr.  Joseph  Tinn,  is  an  iron  manufacturer,  carry- 
ing on  business  at  the  Ashton  Row  Rolling  Mills,  near  Bristol;  and 
the  defendant,  who  trades  under  the  name  and  style  of  Hoffmann  & 
Co.,  is  an  iron  merchant,  carrying  on  business  at  Middlesbro'-on- 
Tees. 

2.  In  the  months  of  November  and  December,  1871,  the  following 
correspondence  passed  between  the  plaintiff  and  the  defendant  relat- 
ing to  the  proposed  purchase  and  sale  of  certain  iron,  the  particulars 
of  which  fully  appear  in  the  letters  hereinafter  set  forth: 

^   The  plaintiff  to  the  defendant: 

"November  22,  1871. 
"  Messrs.  Hoffmann  &  Co. : 

"Dear  Sirs:  Please  quote  yovr  lowest  price  for  800  tons  No.  4 
Cleveland,  or  other  equally  good  brand,  delivered  at  Portishead  at 
the  rate  of  200  tons  per  month,  March,  April,  May,  and  June,  1872. 
Payment  by  four  months'  acceptance. 

"Yours  truly, 

"J.  Tinn." 

*  The  opinion  of  Gierke,  J.,  has  been  omitted. — ^Eds. 

«  Accord,  Mayor,  etc.  v.  Bailey  (1873),  36  N.  J.  Law,  490.— Eds. 


TINN  V.   HOFFBiANN  &   CO.  101 

3.  The  defendants'  reply: 

'*  RoTAL  Exchange  Buildings,  Middlesbro'-on-Tees, 

November  24,  1871. 
"Joseph  Tinn,  Esq.,  Bristol: 

"Dear  Sir:  We  ve  obliged  by  your  inquiry  of  the  22d  mst.,  and 
by  the  present  b^  to  oflfer  you  800  tons  No.  4  forge  Middlesbro'  pig 
iron  (brand  at  our  option,  Cleveland  if  possible),  at  69«.  per  ton  de- 
livered at  Portishead,  delivery  200  tons  per  month,  March,  April, 
May,  and  June,  1872,  pa3rment  by  your  four  months'  acceptance 
from  date  of  arrival. 

"  We  shall  be  very  glad  if  this  low  offer  would  induce  you  to  favor 
us  with  yoqr  order,  and  waiting  your  reply  by  return,  we  remain, 
dear  sir,  yours  truly, 

"A.  Hoffmann  &  Co." 

4.  The  plaintiff  to  the  defendant: 

"Bristol,  November  27,  1871. 
''Messrs.  Hoffmann  &  Co.: 

"Dear  Sirs:  The  price  you  ask  is  high.  If  I  made  the  quantity 
1200  tons,  delivery  200  tons  per  month  for  the  first  six  months  of 
next  year  I  suppose  you  would  make  the  price  lower?  Your  reply 
per  return  will  oblige 

"J.  Tinn." 

5.  The  defendant  to  the  plaintiff  in  reply: 

^'RoTAL  Exchange  Buildings,  Middlesbro'-on-Tees, 

November  ?8,  1871. 
"Joseph  Tinn,  Esq.,  Bristol: 

''Dear  Sir:  In  repjy  to  your  favor  of  yesterday,  we  beg  to  state 
that  we  are  willing  to  make  you  an  offer  of  further  400  tons  No.  4 
forge  Middlesbro'  pig  iron,  200  tons  in  January,  200  tons  in  February, 
at  the  same  price  we  quoted  you  by  ours  of  the  24th  inst.,  though  the 
rate  of  freight  at  the  above-named  time  will  doubtless  be  considerably 
higher  than  that  of  the  following  pdonths. 

''Our  to-day's  market  was  very  finn  again,  and  we  feel  assured  we 
shall  see  a  further  rise  ere  long. 

"Kindly  let  us  have  your  reply  by  return  of  poet  as  to  whether 
you  accept  our  offers  of  together  1200  tons  and  oblige  yours  truly, 

"A.  Hoffmann  A  Co.'^ 

6.  The  plaintiff  to  the  defendant: 
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"Bristol,  Nowmber  28,  1871. 
"Messrs.  Hoffmann  &  Co.: 

**No.  4  Pig  iron. 

• 

"Dear  Sirs:  You  can  enter  me  800  tons  on  the  terms  and  condi- 
tions named  in  your  favor  of  the  24tl;i  inst.,  but  I  trust  you  will  enter 
the  other  400,  making  in  all  1200  tons,  referred  to  in  my  last,  at  68s. 
per  ton.    Yours  faithfully, 

"Joseph  Tinn." 

7.  The  defendants'  reply: 

"  Royal  Exchange  Buildings,  Middlesbro'-on-TeeIs, 

November  29,  1871. 
"  Joseph  Tinn,  Esq. : 

"Dear  Sir:  We  are  obliged  by  your  favor  of  yesterday,  in  reply  to 
which  we  are  sorry  to  state  that  we  ar^  not  able  to  book  your  esteemed 
order  for  1200  tons  No.  4  forge  at  a  lower  price  than  that  offered  to 
you  by  us  of  yesterday — ^viz.,  69s.,  and  even  that  offer  we  can  only 
leave  you  on  hand  for  reply  by  to-morrow  before  twelve  o'clock. 
Waiting  your  reply,  we  remaih,  dear  sir,  yours  truly, 

"A.  Hoffmann  &  Co." 

8.  On  December  1st,  1871,  the  plamtiff  sent  a  telegram  to  the  de* 
f endant,  of  which  the  following  is  a  copy : 

"  From  Tinn,  Ashton. 
"To  Hoffmann  &  Co.,    Middlesbro'-pn-Tees. 

''Book  other  400  tons  pig  iron  for  me,  same  terms  and  conditions 
as  before." 

And  on  the  same  day  the  plaintiff  sent  a  letter  to  the  defendant, 
of  which  the  following  is  a  copy : 

"December  1,  1871. 
"  Messrs.  Hoffmann  &  Co. :  . 

"Dear  Sirs:  I  have  your  favor  of  the  29th  ult.  Please  enter  the 
remaining  400  tons  No.  4  Forge  Pig  at  69s.  ex-ship  Portishead,  de- 
livery to  commence  January,  1872,  payment  by  four  months'  ac- 
ceptance against  delivery.  Kindly  send  me  sold  note  for  the  800  and 
400  tons,  and  oblige,  yours  truly, 

"J.  Tinn." 

9.  The  following  correspondence  then  took  place  between  the  plain- 
tiff and  the  defendants'  clerk,  duly  authorized  in  that  behalf. 


TINN  V.   HOFFMANN  &   CO.  103 

The  defendants'  clerk  to  the  plaintiff: 

^'ROTAL  EXCHANOE  BUILDINGS,  Mi]H>LESBRO'*ON-TbB8, 

Dec^nber  1,  1871. 
'^  JosBPH  TiNNy  Esq.,  Bristol: 

"Dear  Sir:  We  have  your  telegram  of  this  day,  'Book  other  400 
tons  Pig  iron,  same  terms  and  conditions  as  before,'  which  we  note 
ttnd  shall  lay  before  our  Mr.  Hoffmann  on  his  return  next  week. 
Yours  truly,  for  A.  Hoffmann  &  Go. 

"  C.  jBRVMiAND." 

10.  Memorandum: 

"December  2, 1871. 

"From  A,  Hoffmann  &  Co.,  Middlesbro'-on-Tees. 
" To  Joseph  Tinn,  Esq.,  Bristol: 

"The  contents  of  your  yesterday's  favor  is  poted,  and  we  shall  lay 
same  before  our  principal  on  his  return  next  week." 

11.  The  defendants  to  the  plaintiff: 

"The  Queen's  Hotel,  Manchester,  December  4,  1871. 
"Joseph  Tinn,  Esq.,  Bristol: 

"Dear  Sir:  I  am  in  receipt  of  telegram  'Book  other  400  tons, 
same  terms  and  conditions  as  before/  and  favor  of  1st  inst.  addressed 
to  my  firm,  in  reply  to  which  I  very  much  regret  to  state  that  I  am 
not  able  to  book  the  1200  tons  in  question,  as  your  reply  to  ours  of 
November  28th  and  29th  did  not  reach  us  within  the  stipulated  time; 
and  as  I  had  other  offers  for  the  same  lot,  I  disposed  of  the  latter 
previous  to  my  leaving  Middlesbro'  and  receiving  your  decision. 

"Trusting  to  be  more  fortunate  in  future,  I  remain,  dear  sir,  yours 
truly. 


"A.  Hoffmann  &  Co." 


12.  The  plaintiff  to  the  defendant: 


"December  5,  1871. 
"Messrs,  Hoffmann  &  Co.: 

"  Dear  Sirs  :  I  regret  you  cannot  enter  me  the  400  tons  No.  4  Forge 
Pig  on  the  same  terms  as  the  800  tons.  Please  send  me  sold  note 
for  800  tons  per  return.   Yours  truly, 

"J.  Tinn." 

13.  The  reply  of  the  defendants: 
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'^RoTAL  Exchange  BuildinoB}  Middlesbro'-pn-Tess^ 

December  6,  1871. 
" Joseph  Tinn,  Esq.,  Bristol: 

*'Dbar  Bib:  Your  favor  of  yesterday  to  hand,  in  reply  to  which  we 
have  to  state  that  we  cannot  send  you  contract  for  pig  iron,  having 
sold  you  none. 

''The  quotation  for  1200  tons  in  our  respect  of  29th  ult.  was  for 
yoiu*  acceptance  by  12  o'clock  the  30th;  and  failing  to  receive  such 
we  disposed  x)f  the  iron,  being  under  other  offers,  as  already  intimated 
to  you  by  our  Mr.  Hoffmann,  and  it  is  now  utterly  impossible  for  us 
to  book  you  the  quantity  you  require,  or  you  may  rest  assured  that 
we  willingly  would  do  so.   We  are,  dear  ar,  yours  truly, 

"  Pro  A.  Hoffmann  &  Co.  C.  Jerveland.'' 

14.  It  is  agreed  that  all  the  facts  and  circumstances  mentioned 
in  the  above  correspondence  are  true,  and  that  the  court  are  to  have 
power  to  draw  all  inferences  of  facts  in  the  same  way  as  a  jury  might 
do. 

15.  The  course  of  post  between  Bristol  and  Middlesbrough  is  one 
day. 

16.  The  plamtiff  contends  that  he  has  a  binding  contract  with  the 
defendant  whereby  the  defendants  are  bound  to  deliver  to  him  800 
tons  of  iron.  The  defendants,  on  the  other  hand,  contend  that  there 
is  no  such  contract,  and  refuse  to  deliver  any  of  the  said  iron. 

The  questions  for  the  opinion  of  the  Court  are,  first,  whether,  upon 
the  facts  stated  and  documents  set  out  in  the  case,  there  is  any  bind- 
ing contract  on  the  part  of  the  defendants  to  deliver  800  tons  of  iron 
to  the  plaintiff;  secondly,  whether,  upon  the  facts  and  documents  set 
out  in  the  case,  there  is  any  binding  contract  on  the  part  of  the  defend- 
ants to  deliver  any  quantity  of  iron  to  the  plaintiff,  and  if  yea,  what 
quantity  and  on  what  terms  and  conditions. 

If  the  Court  shall  be  of  opinion  in  the  affirmative  on  either  of  these 
questions,  then  it  has  been  agreed  between  the  parties  in  writing  in 
accordance  with  the  provisions  of  the  Common  Law  Procedure  Act 
1852,  that  the  amount  of  damages  for  breach  of  such  contract  shall 
be  ascertained  by  reference  to  an  arbitrator  to  be  appomted  by  the 
said  plaintiff  and  defendants,  or  in  case  of  difference  by  any  judge  of 
one  of  the  Superior  courts  of  Common  Law,  and  judgment  for  the 
amount  entered  up  for  the  plaintiffs  with  costs  of  suit. 

If  the  Court  shall  be  of  opinion  in  the  negative,  then  judgment  of 
nol,  pros,  with  costs  of  defence  shall  be  entered  up  for  the  defendants. 
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The  case  came  on  for  argument  in  the  Court'  of  Elxcbequer  in  Mich- 
aehnas  Term  last,  when,  after  hearing  counsel  on  both  aides,  the 
learned  Barons  were  divided  in  opinion,  Bramwell,  Chajimell,  and 
Pigott,  BB.,  being  of  opinion  that  the  defendai;it8  were  entitled  to  judg- 
ment on  the  ground  that  there  was  in  the  correspondence  no  binding 
contract  on  tiie  part  of  the  defendants  to  deliver  800  tons  of  iron  to 
the  plaintiff.  The  defendants'  offer  of  November  24th  was  never 
accepted  by  the  plaintiff,  his  letter  of  the  28th  being  too  late  for  that 
purpose.  The  defendants'  letter  of  the  28th  was  an  offer  of  1200 
tons,  and  was  open  only  until  noon  on  the  30th,  a^d  was  not  accepted 
by  the  plaintiff  in  time.  The  two  offers  cannot  be  separated.  The 
Lord  Chief  Baron,  on  the  other  hand,  gave  his  judgment  in  favor  of 
the  plaintiff,  being  of  opinion  that  the  offers  of  the  800  and  400  tons 
were  entirely  distinct  and  separate,  and  that  the  defendants'  letter 
of  the  24th  had  been  kept  open  and  their  offer  therein  of  the  800  tons 
was  accepted  by  the  plaintiff  in  his  letter  of  November  28th,  and  the 
defendants  were  thereby  bound.  The  majority  of  the  Court,  however, 
being  of  a  contrary  opinion,  judgment  was  entered  for  the  defendants, 
whereupon  the  plaintiff  brought  error  to  this  Court.    *    *    * 

May  15. — The  Court  being  divided  in  opinion  the  following  judg- 
ments were  now  delivered  seriatim: 

HoNYMAN,  J.  I  am  of  opinion  that  the  judgment  of  the  Court 
below  was  wrong,  and  that  judgment  ought  to  be  entered  for  the 
plaintiff  in  respect  of  800  tons.  The  question  depends  entirely  on  the 
construction  and  effect  of  the  defendant's  letter  of  the  24th  and  the 
two  letters  of  November  28th,  1871,  one  written  by  the  plaintiff  and 
the  other  by  the  defendants.  The  plaintiff  had  been  inquiring  at 
what  price  the  defendants  would  let  him  have  800  tons  of  iron,  and 
by  their  letter  of  November  24th  they  named  69«.  per  ton  as  the  price 
for  the  800  tons,  to  be  delivered  at  the  rate  of  200  tons  per  month,  in 
the  four  months  of  March,  April,  May,  and  June,  1872;  and  that 
letter  concluded  thus,  "waiting  your  reply  by  return."  Mr.  King- 
don,  cm  the  part  of  the  plaintiff,  admitted,  and  I  think  very  properly, 
that  the  meaning  of  that  was,  we  offer  you  that  price,  provided  you 
accept  it  by  return.  Inasmuch  as  it  was  not  accepted  by  return,  as 
it  stood,  I  presume  had  it  stopped  there,  there  would  have  been  no 
contract.  The  plaintiff  not  only  did  not  accept  by  return,  but,  on 
the  contrary,  he  objected  to  the  price,  for  on  November  27th  he  wrote 
saying  that  the  price  was  too  high,  and  asking  whether  if  he  increased 
the  quantity  to  1200  tons,  to  be  deliverable  200  tons  per  month — 
that  is  to  say,  in  addition  to  the  quantity  he  had  already  proposed 
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for,  to  be  delivered  in  March,  April,  May,  and  June,  1872,  400  tons 
more,  to  be  delivered  200  tons  in  January  and  200  in  February,  1872, 
that  would  make  the  price  lower.  Upon  that,  on  November  28th, 
the  defendants  wrote  the  following  letter,  on  the  construction  of 
which  I  believe  the  difference  of  opmion  among  the  members  of  the 
Court  mainly  arises.  [Reads  letter  of  that  date.]  What  is  the  mean* 
ing  of  that  letter?  It  amounts  to  this:  On  November  24  we  offered 
you  800  tons  for  delivery  at  69«. ;  we  now  repeat  to  you  that  offer, 
and  in  addition  to  that,  we  make  a  further  offer  of  400  tons  more— J- 
that  is,  we  renew  the  offer  of  November  24th,  and  we  make  you  a 
further  offer  of  400  tons,  provided  you  accept  those  offers  "by  return 
of  post."  That  does  not  mean  exclusively  a  reply  by  letter  by  return 
of  post,  but  you  may  reply  by  telegram  or  by  verbal  message,  or 
by  any  means  not  later  than  a  letter  written  and  sent  by  return  of 
post  would  reach  us.  If  that  is  so,  then  comes  the  plaintifPs  letter, 
written  on  the  same  day,  November  28th,  which  crosses  the  defend- 
ants' letter  of  the  same  date,  in  which  the  plaintiff  said,  "You  can 
enter  me  800  tons  on  the  terms  and  conditions  named  in  your  &vor 
of  the  24th  inst.,  hxit  I  trust  you  will  enter  the  other  400,  making  in 
all  1200  tons,  referred  to  in  my  last,  at  68«.  per  ton,  ex  ship  Portis- 
head."  I  cannot  agree  in  the  opinion  said  to  have  been  expressed  by 
my  Brothers  Pigott  and  Channell  in  the  Court  below.  As  I  under- 
stand, my  Brother  Pigott  certainly  says  this  is  not  a  clean  offer,  or  a 
clean  acceptance,  of  800  tons,  but  that  it  is  800  tons  on  the  condition 
or  hope  or  trust  that  they  woiild  lower  the  price  of  the  other  400  tons. 
I  cannot  accede  to  that  view  of  the  case.  I  assume  that  it  plainly 
amounts  to  this,  "  I  will  take  yoiu*  800  tons  on  the  terms  and  condi- 
tions mentioned  in  the  letter  of  the  24th  inst.,  but  I  hope  you  will  let 
me  have  the  other  lot  at  689.  per  ton;  if  you  choose  to  do  that,  well 
and  good."  I  cannot  understand  how  it  can  be  said  that  that  is  not 
an  absolute  acceptance  of  the  800  tons,  supposing  it  was  competent 
to  the  plaintiff  to  accept  that  quantity.  In  the  Court  below  it  seems 
to  have  been  treated  as  if  the  offer  of  November  28th  was  (me  offer  of 
1200  tons.  I  do  not  think  so.  I  think  it  is  a  repetition  (A  the  offer  of 
800  tons  coupled  with  s,  further  offer  of  400  tons,  and  that  it  was  com- 
petent to  the  plaintiff  to  accept  one  and  not  accept  the  other.  My 
Brother  Bramwell  appears  to  have  thought  that  it  was  not  material 
to  consider  whether  it  was  two  separate  offers  of  400  tons  and  800 
tons,  or  an  offer  of  1200  tons,  because  in  either  view  of  the  case,  the 
plaintiff  could  not  accept  the  one  and  reject  the  other.  If  it  is  to  be 
construed  as  strictly  one  offer  of  1200  tons,  I  can  understand  it,  and 
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then  of  course  he  could  not  accept'  the  one  and  reject  the  other.  Bu{ 
I  do  not  thnik  it  is  one  offer  of  1200  tons,  nor  two  offers,  one  of  400, 
and  the  other  of  800  tons,  but  that  it  is  a  repetition  of  the  offer  of  800 
tons,  with  a  further  offer  of  further  400  tons.  To  say  that  he  could 
not  accept  the  400  tons  without  the  800  tons  seems,  in  my  view  of  the 
matter,  to  throw  no  light  oix  the  question  whether  he  might  accept 
the  800  tons  without  the  400  tons.  That  being  so,  it  being  in  my  judg- 
ment a  separate  offer  of  800  tons,  and  400  tons  in  addition,  I  should 
have  thought,  had  the  plaintiff^s  letter  of  the  28th  been  written  on 
November  29th  that  nobody,  but  for  the  opinions  which  have  been 
expressed  here  to-day,  could  have  entertained  a  doubt  that  it 
would  have  been  an  acceptance.  What,  then,  is  the  effect  when  the 
two  letters  are  written  on  the  same  day  and  crossed  each  other  in  the 
IX)et?  Does  that  make  any  difference?  On  this  part  of  the  case,  as 
far  as  I  can  gather  from  the  notes  that  have  been  given  us  of  the  judg- 
ments below,  my  Brother  Bramwell  is  of  the  same  opinion  as  I  am, 
because  I  understand  him  to  say  that,  if  he  had  thought  that  these' 
were  two  offers,  and  that  the  two  offers  were  capable  of  being  accepted 
the  one  without  the  other,  then  the  fact  of  the  acceptance  crossing 
the  offer  would  have  been  no  bar  to  the  contract.  After  the  plaintiff 
had  written  the  letter  of  November  28th  mentioning  the  800  tons,  it 
could  not  be  said  that  he  would  not  have  been  boimd  by  the  defend- 
ant's letter  of  the  sdine  date,  if  it  had  been  written  on  November  29th. 
I  do  not  see  how  it  can  b6  contended  that  there  would  not  then  have 
been  a  valid  contract  for  800  tons,  except  with  regard  to  the  question 
of  whether  it  were  one  offer,  or  two  offers.  Of  course,  if  it  is  one  offer, 
that  is  one  thing;  but  if  it  be  two  offers,  then,  if  the  defendaaats'  letter 
of  November  28th  had  been  written  on  the  29th,  after  he  had  received 
the  plaintiff's  letter  of  the  28th,  it  could  not  be  said  that  that  did  not 
make  a  good  contract  for  800  tons.  I  cannot  see  why  the  fact  of  the 
letters  crossing  each  other  should  prevent  their  making  a  gckxl  con- 
tract. If  I  say  I  am  willing  to  buy  a  man's  house  on  certain  terms,' 
and  he  at  the  same  moment  says  that  he  is  willing  to  sell  it,  and  these 
two  letters  are  posted  so  that  they  are  irrevocable  with  respect  to 
the  writers,  why  should  not  that  constitute  a  good  contract?  The 
parties  are  ad  idem  at  one  and  at  the  same  moment.  On  these  grounds 
it  appears  to  me  that  the  judgment  of  the  Court  below  was  w^ng, 
and  ought  to  be  reversed.  I  speak  with  some  hesitation  in  this  case 
when  I  find  that  the  opinion  of  the  majority  of  my  brothers  is  against 
me,  and  also  when  the  question  turns  entirely  dn  the  construction  of 
a  somewhat  ambiguously  written  letter. 
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Brett,  J.  The  question  is,  whether  upon  a  true  construction  of  thi8 
correspondence,  there  is  a  binding  contract  between  the  plaintiff  and 
the  defendants  for  the  800  tons  of  iron  at  698.  It  is  argued  on  the  one 
side  that  such  a  contract  is  disclosed  because  it  is  said  that  the  de- 
fendants' letter  of  November  24th  is  an  offer  for  the  sale  of  800  tons 
of  iron,  and  this  letter  of  November  28th  leaves  open  the  time  for 
accepting  that  offer  of  November  24th,  and  makes  a  new  offer  with 
regard  to  another  400  tons;  and  that  the  defendants'  offer  of  Nov- 
ember 24th  being  thus  opened  by  their  letter  of  the  28th,  the  plaintiff's 
letter  of  the  28th  is  an  acceptance  of  the  defendants'  offer  of  the  24th. 
On  the  other  side  it  is  argued  that  the  defendants'  letter  of  November 
28th  is  not  an  opening  of  their  offer  of  the  24th,  but  that  it  is  an  offer 
with  regard  to  1200  tons;  and  that  even  if  it  were  a  separate  offer 
with  regard  to  800  tons  and  400  tons,  still  that  the  true  view  of  the 
matter  is  not  that  it  reopens  the  letter  of  the  24th,  but  that  it  makes 
a  new  offer  with  regard  to  the  800  tons,  and  another  separate  offer, 
with  regard  to  400  tons;  and  that,  upon  such  a  view,  the  renewed  offer 
with  regard  to  800  tons  is  not  accepted,  because  the  letter  of  the  plain- 
tiff of  November  28th  was  not  in  answer  to  that  offer,  but  was  a 
letter  crossing  it.  Now  with  regard  to  the  construction  of  the  defend- 
ant's letter  of  November  28th,  it  seems  to  me  that  we  must  consider 
that  the  defendant's  letter  of  November  24th  is  in  answer  to  a  re- 
quest of  the  plaintiffs  of  November  22d  for  an  offer  with  regard  to 
800  tons,  and  is  therefore  an  offer  by  them  with  regard  to  800  tons. 
That  offer  left  it  open  to  the  plaintiff  to  accept  it  within  a  period 
which  is  to  be  computed  by  the  return  of  post.  I  agree  that  the  words, 
''  Your  reply  by  return  of  post"  fixes  the  time  for  acceptance,  and  not 
the  manner  of  accepting.  But  that  time  elapsed;  there  was  no  ac- 
ceptance within  the  limited  time.  So  far  from  there  being  an  accept- 
ance, it  seems  to  me  that  the  plaintiff's  letter  of  November  27th  re- 
jects that  offer;  it  rejects  it  on  the  ground  that  the  price  is  higher  than 
the  plaintiff  is  willing  to  give.  That  offer  is,  therefore,  not  accepted 
within  the  limited  time,  but  is  rejected,  and  it  seems  to  me  is  at  once 
dead.  The  letter  of  the  27th  then  asks  for  an  offer  with  respect  to 
1200  tons,  and  the  letter  of  November  28th  is  a  letter  written  ''In 
reply  to  your  favor  of  yesterday,"  that  is.  In  reply  to  your  request 
for  an  offer  with  regard  to  1200  tons.  "  I  now  make  you  this  offer." 
That  seems  to  me  to  show  that  the  letter  of  November  28th  of  the 
defendants  is  an  offer  with  r^ard  to  1200  tons,  and  not  with  regard 
to  800  tons  and  400  tons  separately.  The  way  in  which  the  offer 
with  regard  to  the  1200  tons  is  made  is  this.    ''With  regard  to  the 
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first  800  of  them,  I  make  you  a  new  offer  upon  tho  same  terms  as  I 
made  in  the  former  offer  on  the  24th.  With  r^ard  to  the  remaining 
400  tons,  I  offer  you  to  deliver  them  at  the  same  price,  but  at  differ- 
ent periods  of  delivery."  I  think  that  the  defendants'  letter  of 
November  28thy  being  a  letter  in  answer  to  a  request  with  regard  to 
1200  toDBf  is  an  offer  with  regard  to  1200  tons,  and  that  no  such  offer 
was  ever  accepted;  but  even  if  it  could  be  taken  that  it  was  a  sepa- 
rate offer  with  regard  to  800  tons  and  400  tons,  I  cannot  accede  to  the 
viewthat  it  reopened  the  offerof  November  24th.  That  offer  was  dead, 
and  was  no  longer  binding  upon  the  defendants  at  all,  and  therefore 
it  seems  to  me  to  be  a  wrong  phrase  to  say  that  it  reopened  the  offer 
of  November  24th.  The  only  legal  way  of  construing  it  is  to  say  that 
it  is  a  new  offer  with  regard  to  800  tons.  If  it  were  a  separate  offer, 
which  I  should  think  it  was  not,  it  then  would  be  a  new  offer  with 
regard  to  800  tons,  and  a  separate  offer  with  r^ard  to  400  tons,  but, 
even  if  it  were  so,  I  should  think  that  the  new  offer  with  regard  to 
the  800  tons  had  never  been  accepted,  so  as  to  make  a  bmding  con- 
tract. The  new  offer  would  not,  in  my  opinion,  be  accepted,  by  the 
fact  of  the  plaintiff's  letter  of  November  28th  crossing  it.  If  the  de- 
fendants' letter  of  November  28th  is  a  new  offer  of  the  800  tons,  that 
could  not  be  accepted  by  the  plaintiff  until  it  came  to  his  knowledge, 
and  his  letter  of  November  28th  could  only  be  considered  as  a  cross 
offer.  Put  it  thus :  If  I  write  to  a  person  and  say,  "  If  you  can  give  me 
£6000  for  my  house,  I  will  sell  it  you,''  and  on  the  same  day,  and 
before  that  letter  reaches  him,  he  writes  to  me,  saying,  "If  you  will 
sell  me  your  house  for  £6000  I  will  buy  it,"  that  would  be  two  offers 
crossing  each  other,  and  cross  offers  are  not  an  acceptance  of  each 
other,  therefore  there  will  be  no  offer  of  either  party  accepted  by 
the  other.  That  is  the  case  where  the  contract  is  to  be  made  by  the 
letters,  and  by  the  letters  only.  I  think  it  would  be  different  if  there 
were  ahready  a  contract  in  fact  made  in  words,  and  then  the  parties 
were  to  write  letters  to  each  other,  which  crossed  in  the  post,  those 
might  make  a  very  good  memorandum  of  the  contract  already  made, 
unless  the  Statute  of  Frauds  intervened.  But  where  the  contract 
is  to  be  made  by  the  letters  themselves,  you  cannot  make  it  by  cross 
offers,  and  say  that  the  contract  was  made  by  one  party  accepting 
the  offer  which  was  made  to  him.  It  seems  to  me,  therefore,  in  both 
views,  that  the  judgment  of  the  Court  below  was  right. 

Blackbxtbn,  J.  I  also  think  that  the  judgment  should  be  affirmed. 
The  question  turns  upon  the  true  construction  of  the  defendant's 
letter  of  November  28th,  and  that  must  be  taken  with  the  other 
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letter  to  which  it  ib  aa  answer.  The  letter  of  the  24th  is  an  offer  of 
800  tons.  No  reply  was  sent  by  return,  and,  that  offer  being  one 
which  required  an  answer,  by  retjurn.of  post,  I  agree  with  xay  bipther 
Brett  that  it  was  gone  as  soon  as  there  was  no  reply  by  return.  It 
was  perfectly  competent  to  the  defendants  to  renew  it.  Then,  on 
November  27th,  the  plaintiff  writes  a  letter,  saying,  "The  price  you 
ask  is  high,"  so  that  not  only  was  that  out  of  time,  for  November  25th 
was  the  day  the  answer  was  to  have  been  sent,  but  it  was  not  six  ac- 
ceptance of  the  offer,  it  was  a  refusal,  ';  The  price  you  ask  is  high,'' 
and  be  goes  on,  "If  I  made  the  quantity  1200  tons,''  delivery  so  and 
so,  "  I  suppose  you  would  make  the  price  lower.  Your  reply  by  return 
will  oblige."  That  is  a  request  on  the  part  of  plaintiff,  "If  I  will 
make  the  order  lai:ger,  will  you  make  the  price  lower?  "  To  that  came 
in  answer  the  defendants'  letter  of  November  28th,  which  hm  been 
read  several  tpnes,  and  which  I  need  not  read  over  again.  I  think, 
taking  the  two  letters  together,  the  one  answer  to  the  other,  we  can 
see  what  they  mean.  If,  in  answer  to  that  letter  of  November  28th, 
written  by  the  defendants  to  the  plaintiff ,  in  which  they  ask  for  an. 
answer  by  return  of  post,  there  had  been^  letter  s^nt  saying.  "I  will 
accept  the  800  tons  and  not  take  the  400  tons,"  and  that  had  been 
relied. upon  as  a  binding  contract,  and  the  defendants  had  resisted 
that,  and  said:  "We  did  not  offer  you  800  tons,  we, offered  you  1200 
tons  if.  you  would  take  them,  but  not  1200  tons  tiiat  you  might  split 
into  two  quantities,  taking  the  800  and  rejecting  the  400  tons,"  the 
question  would  have  been  raised  whether  this  letter  of  the  defendants^ , 
of  November  28th,  read  as  it  must  be  read,  with  the  plaintiff's  letter 
of  the  27thy  was  an  offer  of  that  sort  which  my  brothers  Honyman 
and  Quain  think  it  was,  or  whether  it  was,  as  the  majority  of  the 
Court  have  aheady  saidy  an  offer  of  1200  toi^,  and  1200  tons  only? 
I  am  of  opinion,  that  it  was  an  offer  of  the  1200  tons,  and  the  1200 
tons  only.  I  do  not  think  it  necessary  to  repeat  what  has  been  said 
already,  but  that  is  a  sufficient  reason,  and  that  is  the  only  reason,  as 
I  understand,  stated  in  the  Court  of  Exchequer  as  a  ground  fpr  their 
judgment,  and  that  is  'the  point  upon  which  that  judgment  turns. 
But  then  there  arises  another  question;  on  that  same  November  28th 
the  plaintiff,  before  he  received  or  knew  of  the  defendants'  letter  of 
November  28th,  had  written  a  letter  which  I  read  to  be  an  offer  on  his 
part,  "I  will  take  800  tons,  at  the  price  of  69«."  That  letter  crossed 
the  letter  of  the  defendants,  and  I  think  my  brothers  Honynum  and 
Quain,  necessarily,  as  part  of  their  judgment,  are  of  opinion,  that 
that  offer,  crossing  the  other  offer,  and  being  ad  idem,  according  to 
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their  construction  of  the  first  contract,  did  make  a  binding  engage- 
ment between  the  parties.  It  is  not  necessary  in  the  present  case 
for  the  Court  of  Exchequer  Chamber  to  decide  that  point,  and  there- 
fore what  I  am  now  going  to  say  is  not  to  be  considered  at  all  as  part 
of  the  judgment  of  the  court  of  error,  but  as  my  own  individual 
opinion.  When  a  contract  is  made  between  two  parties,  there  is  a 
promise  by  one,  in  consideration  of  the  promise  made  by  the  other; 
there  are  two  assenting  minds,  the  parties  agreeing  in  opinion,  and 
one  having  promised  in  consideration  of  the  promise  of  the  other — 
there  is  an  exchange  of  promises;  but  I  do  not  think  exchanging  offers 
would,  upon  principle,  be  at  all  the  same  thing.  There  is,  I  believe, 
a  total  absence  of  authority  on  the  point.  I  do  not  think,  though  I 
am  not  sure,  that  the  question  has  ever  been  raised  before.  The 
pronxise  or  offer  being  made  on  each  side  in  ignorance  of  the  promise 
or  the  offer  made  on  the  other  side,  neither  of  them  can  be  construed 
as  an  acceptance  of  the  other.^  Either  of  the  parties  may  write  and 
say,  "I  accept  your  offer,  and,  as  you  perceive,  I  have  already  made 
a  similar  offer  to  you,"  and  then  people  would  know  what  they  were 
about;  I  think  either  side  might  revoke.  Such  grave  inconvenience 
would  arise  in  mercantile  business  if  people  could  doubt  whether 
there  was  an  acceptance  or  not,  that  it  is  desirable  to  keep  to  the  rule 
that  an  offer  that  has  been  made  should  be  accepted  by  an  acceptance 
such  as  would  leave  no  doubt  on  the  matter.  I  am  not  aware,  as  I 
said  before,  that  any  point  of  this  sort  has  ever  been  raised  before, 
and  consequently  this  must  not  be  considered  as  the  judgment  of  the 
majority  of  the  Exchequer  Chamber. 
Jvdgment  of  the  majority  of  the  Court  below  affirmed.^ 

1  See  James  v.  Manon  Fruit,  etc.,  Go.  (1897),  09  Mo.  App.  207.>-Ed8. 
*  The  concurring  opinions  of  Archibald,  Grove  and  Keating,  J  J.,  and  the  dis- 
senting opinion  of  Quain,  J.,  have  beeq  omitted. — ^Eds. 
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NEWCOMB  V.  DE  ROOS 

In  the  Queen's  Bench,  1859 
[Reported  in  2  Ellis  &  EUis  271] 

B.  C.  Robinson  moved  for  a  prohibition  to  the  Judge  of  the  County 
Court  of  Stamford;  to  restrain  further  proceedings  in  a  plaint  issued 
from  that  Court  by  the  plaintiffs  against  the  defendant. 

It  appeared  from  the  affidavit  that  the  plaintiffs,  who  were  sta- 
tioners residing  and  carr3ring  on  business  at  Stamford,  had  sued  tiie 
defendant,  who  was  a  vendor  of  patent  medicines  in  Bemers  Street, 
London,  to  recover  £3  4«.  lOd.  balance  of  account  for  advertisements 
inserted  by  the  plaintiffs  in  certain  newspapers,  on  the  defendant's 
order.  The  arrangement  between  the  plaintiffs  and  the  defendant 
had  been  that  certain  advertisements  were  to  be  inserted  by  the 
plaintiffs  for  the  defendant,  for  which  the  plaintiffs  were  to  receive 
payment  in  goods,  and  which  goods  were  delivered  by  the  defendant 
in  London  to  the  plaintiffs'  order.  All  orders  given  by  the  defendant, 
or  on  his  behalf,  to  the  plaintiffs  for  the  insertion  of  advertisements, 
and  all  communications  relating  to  the  transactions  between  the 
plaintiffs  and  the  defendant,  were  written  in  London,  and  transmitted 
through  the  post  thence  to  Stamford.  The  defendant  did  not  reside 
or  carry  on  business  within  the  jurisdiction  of  the  Stamford  County 
Court.  In  the  particulars  of  demand  the  defendant  was  debited  with 
£21  3a.  7d.,  for  various  advertisements,  and  with  £l  lOa.  for  ''cash" 
and  £2  la.  lid.  for  ''returns;"  and  was  credited  with  the  amount  of 
the  goods  received  by  the  plaintiffs  "  on  sale  or  return." 

B,  C.  Robinsoriy  for  the  defendant.  Stat.  9  &  10  Vict.  ch.  95, 
§  60  enacts  that  the  summons  in  a  County  Court  plaint  "may  issue 
in  any  district  in  which  the  defendant"  "shall  dwell  or  carry  on  his 
business  at  the  time  of  the  action  brought;  or,  by  leave  of  the  Court 
for  the  district  in  which  the  defendant"  "shall  have  dwelt  or  carried  on 
his  business,  at  some  time  within  six  calendar  months  next  before  the 
time  of  the  action  brought,  or  in  which  the  cause  of  action  arose,  such 
summons  may  issue  in  either  of  such  last-mentioned  Courts."  And, 
by  Stat.  19  &  20  Vict.  ch.  108,  §  15,  "The  registrar  of  any  County 
Court  may  issue  a  summons  against  any  defendant  residing  out  of 
the  jurisdiction  of  such  Court,  at  any  time,  upon  the  application  of 
any  plaintiff  who  will  depose  before  such  registrar  that  his  cause  of 
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action  has  arisen  within  the  jurisdiction  of  such  Court,  in  like  manner 
as  any  judge  of  any  County  Court  has  now  power  to  issue  any  such 
summons.''  The  summons,  in  the  presmt  case,  was  issued  on  the 
assumption  that  the  cause  of  action  arose  within  the  cfistrict  of  the 
Stamford  County  Court.  But  **  the  cause  of  action  "  means  the  whole 
cause  of  action;  lie  Fuller,^  Borthwick  t.  Walton,'  Jackson  v.  Beau- 
mont.' Here,  the  whole  cause  of  action  did  not  arise  within  the  dis- 
trict of  the  Court  from  which  the  summons  issued.  The  order,  which 
was  part  of  the  contract,  was  given  out  of  the  district,  though  the 
work  was  done  within  it,  as  in  Borthwick  v.  Walton.^  .  [Wightman,  J. 
The  order  was  received  at  Stamford,  and  it  was  no  contract,  or  part 
of  a  contract,  until  received  and  accepted.]  The  causa  caiuans  was 
the  writing  the  letter  giving  the  order.  The  defendant  had  no  further 
control  over  the  letter  after  he  had  posted  it.  [Cockbum,  C.  J.  That 
is  only  in  consequence  of  the  regulations  of  the  Post-Office.  The  de- 
fendant could  write  again,  bef<Mfe  the  receipt  and  acceptance  of  the 
order,  and  revoke  it.]  In  Rex  v.  Burdett  *  it  was  held  by  the  majority 
of  the  Coiut  that  a  delivery  at  a  post-office,  in  one  county,  of  a  letter, 
containing  a  libel,  directed  to  and  received  by  a  person  in  another 
county,  was  a  publication  of  the  libel  in  the  first  county.  To  put  an 
extreme  case:  Suppose  that  the  plaintiffs  and  the  defendant  were 
standing  on  different  sides  of  the  boundary  line  of  the  Stamford  dis- 
trict, and  that  the  order  was  then  verbally  given  by  the  defendant, 
and  accepted  by  the  plaintiffs;  surely  part  of  the  contract  would  arise 
Without  the  district.  Further,  the  plaintiffs'  particulars  do  not  show 
where  the  cause  of  action  with  respect  to  the  two  items  of  ''  cash  "  and 
"returns"  arose.  [Cockbum,  C,  J.  If,  on  the  trial,  the  plaintiffs 
did  not  prove  that  the  cause  of  action  with  respect  to  those  items 
arose  within  the  district,  those  items  would  of  course  be  disallowed. 
Hill,  J.  You  are  asking  us  to  review  the  decision  of  the  registrar.] 
He  has  no  discretion;  he  must  issue  the  summons  if,  according  to  the 
language  of  the  forty-first  rule  of  practice  of  the  County  Courts, 
"he  is  satisfied"  that  the  cause  of  action  arose  within  the  district. 
[Cockbum,  C.  J.  You  are  bound  to  show  us  that  he  was  satisfied 
upon  insufficient  grounds.] 

CocKBtmN,  C.  J.  I  am  of  opinion  that  there  should  be  no  mle. 
Admitting  that,  to  enable  the  registrar  to  issue  a  summons  to  a 
defendant  residing  beyond  the  district,  the  whole  cause  of  action 
must  have  arisen  within  that  district,  I  think  that,  here,  the  whole 

1 2  E.  A  B.  573.  *  15  Com.  B.  501 .  « 11  Exch.  300. 

« 15  Com.  B.  501.  >  4  B.  &  Aid.  05. 
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cause  oi  action  did  arise  within  the  district  of  the  Stamford  County 
Court.  The  cause  of  action  is  work  done  by  the  plaintiffs  at  the  re- 
quest of  the  defendant.  The  request  of  the  defendant  was  made  in 
London,  by  letter;  but  it  was  not  such  a  request  as  created  a  con- 
tract until  it  was  received  and  accepted  by  the  plaintiffs,  and  that 
took  place  at  Stamford,  where  also  the  work  was  done.  The  whole 
cause  of  action,  therefore,  both  the  work  and  the  contract  under 
which  it  was  performed,  arose  at  Stamford. 

WiGHTMAN,  J.,  concurred. 

Hill,  J.  I  accept  the  test  proposed  by  the  defendant's  counsel. 
Suppose  the  two  parties  stood  on  different  sides  of  the  boundary 
line  of  the  district,  and  that  the  order  was  then  verbally  given  and 
accepted.  The  contract  would  be  made  in  the  district  in  which  the 
order  was  accepted.  Here  the  order  was  accepted  in  the  district  of 
the  Stamford  County  Court,  and  the  work  was  done  within  that 
district.  The  whole  cause  of  action,  therefore,  arose  within  that 
district. 

Blackburn,  J.,  was  absent. 

Rtde  rejused. 


TAYLOR  V.  JONES 

In  the  High  Court  of  Justice,  Common  Pleas  Division,  1875 

[Reported  in  Law  Reports,  1  Common  Pleas  Division  87] 

The  plaintiff  sued  the  defendant  in  the  Mayor's  Court,  London, 
for  £11  4«.  for  goods  sold  and  delivered  under  the  following  circmn- 
stances:  The  defendant,  who  was  an  importer  and  manufacturer  of 
sewing-machines  carrying  on  business  in  Bury  Street,  St.  Mary  Axe, 
in  the  city  of  London  (which  is  within  the  jurisdiction  of  the  Mayor's 
Court),  on  April  3d  last,  wrote  and  sent  by  the  post  a  letter  addressed 
to  the  plaintiff,  who  is  a  wholesale  perfumer  carrying  on  business 
in  Red  Cross  Street,  Southwark,  in  the  county  of  Surrey,  containing 
an  order  for  a  quantity  of  Brown  Windsor  Soap;  the  plaintiff  did  not 
answer  this  letter,  but  on  the  14th  he  executed  the  order  by  sending 
his  servant  with  the  goods  to  the  defendant  at  Buiy  Street,  St.  Mary 
Axe,  where  the  defendant  accepted  them. 

On  August  17th,  the  defendant,  upon  an  aflSdavit  that  the  whole 
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cause  of  action  did  not  arise  within  the  city  of  London,  obtained  a 
writ  of  prohibition  out  of  the  petty-bag  office  of  the  High  Court  of 
Chancery,  under  12  &  13  Vict.  ch.  109,  §  39;  and  on  November  13th 
the  plaintiff  obtained  an  order  of  Lush,  J.,  to  set  aside  the  prohibition, 
on  the  ground  that  the  order  for  the  goods  and  the  delivery  both  took 
place  within  the  jurisdiction  of  the  Mayor's  Court. 

Lord  Coleridge,  C.  J.  I  am  of  opinion  that  my  brother  Lush 
was  quite  right,  and  that  the  present  case  falls  within  the  authorities 
recently  discussed  and  considered  in  this  Court.  The  order  for  the 
goods  was  given  by  the  buyer  ui  the  city,  by  means  of  a  letter  posted 
there  addressed  to  the  seller  who  resided  in  Southwark.  There  was  no 
letter  accepting  the  order,  but  the  transaction  was  completed  by  the 
seller  sending  his  servant  with  the  goods  and  delivering  them  to  the 
buyer  at  his  place  of  business  within  the  city.  I  say  the  order  was 
given  in  the  city,  because  I  see  no  distinction  in  principle  (and  there 
is  none  in  any  of  the  authorities)  between  the  case  of  a  letter  accepting 
an  offer  and  a  letter  containing  an  order  for  goods.  The  language  of 
Lord  Justice  Mellish  in  Harris's  Case^  shows  that  in  his  mind  there  is 
no  such  distinction.  The  order,  then,  having  been  given  in  the  city 
where  the  letter  conveying  it  was  posted,  the  contract  was  complete 
when  the  goods  were  delivered  by  the  seller  to  the  buyer  in  the  city. 
No  part  of  the  cause  of  action,  therefore,  arose  out  of  the  jurisdiction 
of  the  Mayor's  Court.  Dunlop  v.  Higgins,^  in  the  House  of  Lords, 
binds  us  all.  The  decision  of  this  Court  in  Duncan  v.  Topham,* 
and  that  of  Lord  Ellenborough  and  the  Court  of  Queen's  Bench  in 
Adams  v.  Lindsell,^  were  there  reviewed  and  the  principle  adopted. 
And  that  judgment  covers  to  the  full  the  ground  upon  which  we  are 
proceeding. 

Archibald,  J.  I  am  of  the  same  opinion.  The  order  was  given 
in  the  city  to  a  person  residing  out  of  the  city,  and  the  goods  were 
delivered  to  the  defendant  within  the  city.  Dunlop  v.  Higgins  ^  de- 
cides that  a  letter  containing  an  offer  speaks  from  the  time  when  and 
the  place  where  it  is  posted.  It  was  upon  that  principle  that  the 
recent  case  of  Evans  v.  Nicholson  was  determined  in  this  Court.  Here 
there  was  a  complete  order  when  the  buyer  posted  the  letter  ordering 
the  goods;  and  the  acceptance  of  it  was  the  sending  the  goods  into 
the  city  and  there  delivering  them  to  the  buyer.  My  brother  Lush 
was  quite  right  in  setting  aside  the  writ  of  prohibition. 

Amphlbtt,  B.    I  am  quite  of  the  same  opinion.    The  question  is^ 

1  Law  Rep.  7  Ch.  587.  »1H.  L.  C.  381.  •8C.  B.  225. 

« 1  B.  A  Aid.  681.  »  1  H.  L.  C.  381. 
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where  was  the  contract  in  this  case  made?  The  moment  the  de« 
fendant's  letter  containing  the  order  was  put  into  the  post  there  was 
a  good  offer  made.  If  the  seller  has  posted  in  Surrey  a  letter  accepting 
the  offer,  I  should  have  thought  that  the  contract  was  made  at  the. 
place  where  the  offer  was  accepted.  But  there  was  no  letter ;  the  goods 
were  delivered  in  the  city.  Every  part  of  the  cause  of  action,  therefore 
arose  within  the  city. 
Ride  reused  vrUh  costs. 


COWAN  v.  O'CONNOR 

In  the  Supreme  Court  of  Judicature,  Queen's  Bench  Division,  1888 

[Reported  in  Law  Reports,  20  Queen's  Bench  Division  640] 

Appucation  referred  from  chambers  for  a  writ  of  prohibition  to 
the  corporation  of  London  and  to  the  plaintiff  in  an  action  in  the 
Mayor's  Court. 

The  declaration  in  the  action  alleged  that  the  defendant,  acting 
for  and  on  behalf  of  the  plaintiff  and  as  his  agent  in  wagering  on  cer- 
tain horse  races,  received  to  the  use  of  the  plaintiff  £  356,  and  the 
plamtiff  claimed  the  said  sum  on  an  account  stated. 

It  appeared  from  affidavits  that  the  plaintiff  telegraphed  from 
a  post-office  in  Regent  Street,  outside  the  city,  to  the  defendant  at 
Ludgate  Circus,  within  the  city,  directions  to  put  certain  sums  of 
money  as  bets  on  certain  racehorses,  and  gave  an  address  at  the  Pall 
Mall  Club,  without  the  city.  The  defendant  replied  by  telegram  from 
Ludgate  Circus  to  the  plaintiff  at  the  club,  ''  You  are  on."  The  de- 
fendant alleged  in  his  affidavit  that  he  did  not  make  any  bet  with  any 
other  person  in  consequence  of  the  telegrams  on  behalf  of  the  plaintiff, 
and  that  he  had  not  received  any  money  in  respect  of  any  bets  made 
on  behalf  of  the^plaintiff  or  in  consequence  of  the  telegrams. 

Makibtt,  J.  This  is  an  application  for  a  prohibition  to  the  Lord 
Mayor's  Court  in  a  cause  where  the  amount  sued  for  exceeds  £50, 
and  therefore  the  whole  cause  of  action  must  arise  within  the  juris- 
diction of  the  city.  The  order  by  the  plaintiff  to  the  defendant  was 
sent  by  telegram,  and  to  my  mind  that  is  exactly  the  same  as  if  it 
was  a  letter  sent  through  the  post-office,  and  until  that  reached  the 
defendant  he  had  no  authority.    He  received  this  telegraphic  com* 
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munication  in  the  city,  and  answered  it  in  the  city.  It  is  said  that 
there  is  a  fact  outside  the  city  to  be  proved — viz.,  the  authority 
of  the  telegraph  office  to  send  this  telegram.  This  is  not  the  case. 
All  that  need  be  done  is  to  prove  the  receipt  by  the  defendant  of  the 
order  from  the  plaintiff  directly,  and  the  answer  directly.  I  am  clearly 
of  opinion  that  in  the  p»resent  case  there' is  no  necessity  to  prove  that 
the  post-office  had  authority  to  send  the  telegram;  it  was  merely  a 
medium  of  communication  between  ihe  parties,  who  are  in  the  same 
position  as  if  they  met  together  and  made  a  contract.  There  is 
nothing  to  justify  us  in  granting  a  prohibition. 

Hawkins,  J.  I  am  of  the  same  opinion.  It  is  said  that  the  Lord 
Mayor's  Court  has  no  jurisdiction  because  the  telegram  by  which 
the  directions  to  the  defendant  were  given  was  dispatched  from  Re- 
gent Street,  although  delivered  in  the  city,  and  therefore  that  part 
of  the  cause  ot  action  arose  out  of  the  city.  I  am  not  of  that  opinion. 
I  think  that  where,  as  here,  a  person  opens  a  correspondence  and  ini- 
tiates a  transaction  by  telegram  he  must  be  treated  as  though  he 
were,  through  it,  speaking  to  the  persou  to  whom  such  tet^ram  is 
directed,  at  the  place  to  which  be  directs  it  to  be  sent,  and  where  he 
intends  it  to  be  delivered;  and  if  he  desires  a  reply  by  telegram,  such 
reply  must  be  considered  as  given  to  him  at  the  tel^raph  office  from 
whence  such  reply  is  dispatched.  A  contract  was  created  by  two 
telegrams  in  the  present  case,  and  I  am  clearly  of  opinion  that  it  was 
a  contract  in  the  city.  But  it  is  said  that  the  authority  to  the  tele- 
graph clerk  to  communicate  the  telegram  was  an  authority  given  in 
Regent  Street.  That  may  be.  But  it  is  perfectly  certain  that  the 
authority  given  in  Regent  Street  was  an  authority  to  do  something — 
namely,  deliver  the  message,  in  the  city,  and  nowhere  else..  The 
authority  to  transmit  the  message,  when  established,  is  merely  evi- 
dence which  goes  to  fix  the  sender  with  the  reqxMisibility  of  sending 
it;  but  it  is  no  part  of  the  cause  of  action.  If  this  objection  were  to 
prevail,  no  manufacturer  m  the  oountiy  who  sends  his  traveller  to  re- 
ceive orders  in  the  city  to  supply  goods  could  sue  in  the  Mayor's 
Court  for  the  price,  although  the  contract  was  made  by  the  traveller 
and  the  goods  delivered  in  the  city.  We  have  nothing  to  do  with 
the  question  whether  the  contract  was  thAt  allied,  which,  when  the 
case  goes  to  trial  it  will  be  for  the  tribunal  before  which  it  is  to  be  tried 
to  decide.  Then  it  is  said  there  is  another  element  of  consideration — 
vis.,  the  receipt  of  the  money.  Of  course,  the  plaintiff  will  have  to 
prove  that  it  was  received,  or  he  will  fail  on  the  merits. 

ApplicaUan  reused. 


118  FORMATION  OF   CONTRACTS 


BANK  OF  YOLO  v.  THE  SPERRY  FLOUR  COMPANY 

In  the  Supreme  Court  of  California,  1903 
[Reported  in  141  California,  314] 

Bbatty,  C.  J.  The  defendant  is  a  California  corporation,  having 
its  principal  place  of  business  in  San  Francisco.  This  action  was 
commenced  in  the  superior  court  of  Yolo  County,  to  recover  money 
alleged  to  have  been  advanced  to  the  defendant  at  its  request  and 
upon  its  promise  to  repay  the  same  on  demand.  The  defendant  at 
the  time  of  appearing  in  the  action  demanded  a  change  of  the  place 
of  trial  to  the  city  and  county  of  San  Francisco,  upon  the  ground 
that  it  had  not  been  sued  in  the  proper  county.  The  motion,  sub- 
sequently made  in  pursuance  of  this  demand,  was  overruled,  and  this 
is  an  appeal  from  that  order. 

The  plaintiff  had  a  right  to  commence  the  action  in  the  county 
where  the  contract  was  made  or  where  it  was  to  be  performed.  (Const., 
art.  XII,  sec.  16.)  But  the  appellant  contends  that  the  evidence 
upon  which  its  motion  was  submitted  clearly  showed  that  the  con- 
tract, if  any  contract  was  ever  made,  was  neither  made  in  Yolo 
County  nor  to  be  performed  there.  What  the  evidence  does  show  is, 
that  the  cashier  of  plaintiff  at  Woodland,  in  Yolo  County,  called  up 
the  agent  of  defendant  at  Sacramento  by  telephone,  and  in  effect 
offered  to  advance  a  certain  simi  of  money  to  the  purchaser  of  a  lot 
of  wheat  (said  to  have  been  purchased  for  account  of  defendant) 
if  defendant  would  agree  to  honor  his  draft  for  fourteen  hundred 
dollars.  To  this  proposition  the  agent  of  defendant  answered  by 
telephone  that  they  would  honor  the  draft.  The  plaintiff  then  ad- 
vanced to  the  purchaser  of  the  wheat  the  money  which  it  seeks  in 
this  action  to  recover,  and  drew  upon  the  defendant  for  the  fourteen 
hundred  dollars,  which  draft  was  duly  honored. 

The  question  we  have  here  to  decide  is  not  whether  the  evidence 
upon  which  the  motion  was  submitted  was  sufficient  to  establish  an 
agreement  to  repay  to  the  bank  the  money  advanced  to  the  purchaser 
of  the  wheat.  That  is  an  issue  which  must  await  the  trial  of  the  cause. 
We  have  only  to  determine  whether  the  contract  alleged^  if  made  at 
all,  was  made  in  Yolo  County,  or,  if  not  made  there,  was  to  be  per- 
formed there. 

We  are  inclined  to  hold,  upon  the  facts  stated,  that  in  legal  contem- 
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plation  the  contract  was  made  in  Sacramento  County.  A  contract 
is  supposed  to  be  made  at  some  place^  and  the  place  where  it  becomes 
complete  is  the  place  where  it  is  made.  If  a  contract  is  made  by  ex- 
change of  letters  or  tel^rams,  it  is  held  to  have  been  made  at  the 
place  where  the  letter  is  mailed,  or  telegram  filed,  containing  an 
unconditional  acceptance  by  one  party  of  the  offer  of  the  other.  If 
the  communications  are  oral,  either  with  or  without  the  telephone, 
between  parties  on  opposite  sides  of  a  county  line,  the  same  principle 
would  seem  to  require  that  the  contract  should  be  deemed  to  have 
been  made  in  the  county  where  the  offer  of  one  is  accepted  by  the 
other — ^in  this  case  in  Sacramento. 

But  if  the  contract  was  to  be  performed  in  Yolo  County,  the 
action  was  rightly  commenced  there,  wherever  it  was  made,  and  we 
think  the  place  of  performance  was  in  Yolo  County.^ 

Upon  these  considerations,  we  think  the  order  of  the  superior  court 
should  be  affirmed,  and  it  is  so  ordered. 

McFarland,  J.,  Angellotti,  J.,  Van  Dyke,  J.,  Shaw,  J.,  and 
LoRiGAN,  J.,  concurred. 


PAUL  FELTHOUSE  v.  BINDLEY 

In  the  Court  of  Common  Pleas,  1862 
[Reported  in  11  Common  Bench  New  Series,  868] 

This  was  an  action  for  the  conversion  of  a  horse.  Pleas,  not  guilty, 
and  not  possessed. 

The  cause  was  tried  before  Keating,  J.,  at  the  last  Summer  As- 
sizes at  Stafford,  when  the  following  facts  appeared  in  evidence: 
The  plaintiff  was  a  builder  residing  in  London.  The  defendant  was 
an  auctioneer  residing  at  Tamworth.  Toward  the  close  of  the  year 
1860  John  Felthouse,  a  nephew  of  the  plaintiff,  being  about  to  sell 
his  farming  stock  by  auction,  a  conversation  took  place  between  the 
imcle  and  nephew  respecting  the  purchase  by  the  former  of  a  horse 
of  the  latter;  and,  on  January  1st,  1861,  John  Feltliouse  wrote  to  his 
uncle  as  follows: 

^  Remainder  of  opinion  omitted. — Eds. 
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"Banglet,  January  1|  1861. 
''Dbab  Sir:  I  saw  my  father  on  Saturday.  He  told  me  that  you 
considered  you  had  bought  the  horse  for  £30.  If  so,  you  are  laboring 
under  a  mistake,  for  30  guirisaB  was  the  prioe  I  put  upon  him,  and 
you  never  heard  me  say  less.  When  you  said  you  would  have  him, 
I  considered  you  were  aware  of  the  price,  as  I  would  not  take  less. 

''John  FfiLTBOUss." 

The  plaintiff  on  the  following  day  replied  as  follows : 

''London,  January  2,  1862. 
"Dear  Nephew:  Your  price,  I  admit,  was  30  guineas.  I  offered 
£30 — ^never  offered  more,  and  you  said  the  horse  was  mine.  However, 
as  there  may  be  a  mistake  about  him,  I  will  split  the  difference — ^£30 
15«. — I  paying  all  expenses  from  Tamworth.  You  can  send  him  at 
your  convenience,  between  now  and  March  25th.  If  I  hear  no  more 
about  him,  I  consider  the  horse  mine  at  £30 15ir. 

"  Paul  Felthouse." 

To  this  letter  the  nephew  sent  no  reply,  and  on  February  25th 
the  sale  took  place,  the  horse  in  question  being  sold  with  the  rest 
of  the  stock,  and  fetching  £33,  which  sum  was  handed  over  to  John 
Felthouse.  On  the  following  day  the  defendant  (the  auctioneer), 
being  apprised  of  the  mistake,  wrote  to  the  plaintiff  as  follows: 

"Tamworth,  February  26, 1861. 
" Dear  Sir:  I  am  sorry  I  am  obliged  to  acknowledge  m3n3elf  forget- 
ful in  the  matter  of  one  of  Mr.  John  Felthouse's  horses.  Instructions 
were  given  me  to  reserve  the  horse,  but  the  lapse  of  time,  and  a  multi- 
plicity of  bumness  pressing  upon  me,  caused  me  to  forget  my  previous 
promise.  I  hope  you  will  not  experience  any  great  inconvenience.  I 
will  do  all  I  can  to  get  the  horse  agam,  but  shall  know  on  Saturday 
if  I  have  succeeded.  William  Binplet." 

On  February  27th  John  Felthouse  wrote  to  the  plaintiff  as  follows: 

"Banglby,  February  27, 1861. 
^'Mt  Dear  Uncle:  My  sale  took  place  on  Monday  last,  and  we 
were  very  much  annoyed  in  one  instance.  When  Mr.  Bindley  came 
over  to  take  an  inventory  of  the  stock,  I  said  that  horse  (meaning 
the  one  I  sold  to  you)  is  sold.  Mr.  B.  said  it  would  be  better  to  put 
it  in  the  sale,  and  he  would  buy  it  in  without  any  chai^.  Father 
stood  by  while  he  was  running  it  up,  but  had  no  idea  but  he  was  doing 
it  for  the  good  of  the  sale,  and  according  to  his  previous  arrangement. 
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until  he  heard  him  call  out  Mr.  Glover.  He  then  went  to  Mr.  B. 
and  said  that  horae  was  not  to  be  sold.  He  exolaimed  be  had  quite 
f oigotten,  but  would  see  Mr.  Glover  and  try  to  recover  it,  and  says 
he  will  give  £5  to  the  gentleman  if  he  will  give  it  up;  but  we  fear  it 
doubtful.  I  have  kept  one  horse  for  my  own  accommodation  while 
we  remain  at  Bangley,  and  if  you  like  to  have  it  for  a  few  months, 
say  five  or  six,  you  are  welcome  to  it,  free  of  any  charge,  except  the 
expenses  of  travelling,  and  if  at  the  end  of  that  time  you  like  to  re- 
turn him,  you  can,  or  you  can  keep  him  and  let  me  know  what  you 
think  he  is  worth.  I  am  very  sorry  that  such  has  hi^pened,  but  hope 
we  shall  make  matters  all  right,  and  would  have  given  £5  rather  than 
that  horse  should  have  been  giv^  up.  John  Felthousx." 

On  the  part  of  the  defendant  it  was  submitted  that  the  letter  of 
February  27th,  1861,  was  not  admissible  in  evidence.  The  learned 
judge,  however,  overruled  the  objection.  It  was  then  submitted 
that  the  property  in  the  horse  was  not  vested  in  the  plaintiff  at  the 
time  of  the  sale  by  the  defendant. 

A  verdict  was  found  for  the  plaintiff,  damages  £33,  leave  being 
reserved  to  the  defendant  to  move  to  enter  a  nonsuit,  if  the  Court 
should  be  of  opinion  that  the  objection  was  well  founded. 

WiLLEB,  J.  I  am  of  opinion  that  the  rule  to  enter  a  nonsuit  should 
be  made  absolute.  The  horse  in  question  had  belonged  to  the  plain- 
tiff's nephew,  John  Felthouse.  In  Dec^nber,  1860,  a  conversation 
took  place  between  the  plaintiff  and  his  nephew  relative  to  the  pur- 
chase of  the  horse  by  the  former.  The  uncle  seems  to  have  thought 
that  he  had  on  that  occasion  bought  the  horse  for  £30,  the  nephew 
that  he  sold  it  for  30  guineas,  but  there  was  clearly  no  complete  bar- 
gain at  that  time.  On  January  1st,  1861,  the  nephew  writes:  '^I 
saw  my  father  on  Saturday.  He  told  me  that  you  considered  you 
had  bought  the  horse  for  £30.  If  so,  you  are  laboring  under  a  mistake, 
for  30  guineas  was  the  price  I  put  upon  him,  and  you  never  heard 
me  say  less.  When  you  said  you  would  have  him,  I  considered  you 
were  aware  of  the  price."  To  this  the  uncle  replies  on  the  following 
day:  ''Your  price,  I  admit,  was  30  guineas.  I  offered  £30;  never 
offered  more,  and  you  said  the  horse  was  mine.  However,  as  there 
may  be  a  mistake  about  him,  I  will  split  the  difference.  If  I  hear  no 
more  about  him,  I  consider  the  horse  mine  at  £30  ISs."  It  is  clear 
that  there  was  no  complete  bargain  on  January  2d,  and  it  is  also 
clear  that  the  uncle  had  no  right  to  impose  upon  the  nephew  a  sale 
of  his  horse  for  £30  ISs.  unless  he  chose  to  comply  with  the  condition 
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of  writing  to  repudiate  the  offer.  The  nephew  niight,  no  doubt,  have 
bound  his  uncle  to  the  bargain  by  writing  to  him,  the  uncle  might  also 
have  retracted  his  offer  at  any  time  before  the  acceptance.  It  stood 
an  open  offer,  and  so  things  remained  imtil  February  25th,  when  the 
nephew  was  about  to  sell  his  farming  stock  by  auction.  The  horse 
in  question  being  catalogued  with  the  rest  of  the  stock,  the  auctioneer 
(the  defendant)  was  told  that  it  was  already  sold.  It  is  clear,  there- 
fore, that  the  nephew  in  his  own  mind  intended  his  uncle  to  have  the 
horse  at  the  price  which  he  (the  uncle)  had  named — £30  15«. — ^but 
he  had  not  communicated  such  his  intention  to  his  uncle,  or  done 
anything  to  bind  himself.  Nothing,  therefore,  had  been  done  to  vest 
the  property  in  the  horse  in  the  plaintiff  down  to  February  25th, 
when  the  horse  was  sold  by  the  defendant.  It  appears  to  me  that, 
independently  of  the  subsequent  letters,  there  had  been  no  bargain 
to  pass  the  property  in  the  horse  to  the  plaintiff,  and  therefore  that 
he  had  no  right  to  complain  of  the  sale.  Then  what  is  the  effect  of 
the  subsequent  correspondence?  The  letter  of  the  auctioneer  amounts 
to  nothing.  The  more  important  letter  is  that  of  the  nephew,  of 
February  27th,  which  is  relied  on  as  showing  that  he  intended  to 
accept  and  did  accept  the  terms  offered  by  his  imcle's  letter  of  Jan* 
uary  2d.  That  letter,  however,  may  be  treated  either  as  an  accept- 
ance then  for  the  first  time  made  by  him,  or  as  a  memorandum  of  a 
bargain  complete  before  February  25th,  sufficient  within  the  Statute 
of  Frauds.  It  seems  to  me  that  the  former  is  the  more  likely  con- 
struction, and  if  so,  it  is  clear  that  the  plaintiff  cannot  recover.  But, 
assuming  that  there  had  been  a  complete  parol  bargain  before  Feb- 
ruary 25th,  and  that  the  letter  of  the  27th  was  a  mere  expression  of 
the  terms  of  that  prior  bargain,  and  not  a  bargain  then  for  the  first 
time  concluded,  it  would  be  directly  contrary  to  the  decision  of  the 
Court  of  Exchequer  in  Stockdale  v.  Dunlop,  6  M.  &  W.  224,  to  hold 
that  that  acceptance  had  relation  back  to  the  previous  offer  so  as  to 
bind  third  persons  in  respect  of  a  dealing  with  the  property  by  them 
in  the  interim.  In  that  case  Messrs.  H.  &  Co.,  being  the  owners  of 
two  ships,  called  the  Antelope  and  the  Maria,  trading  to  the  coast  of 
Africa,  and  which  were  then  expected  to  arrive  in  Liverpool  with 
cargoes  of  palm-oil,  agreed  verbaUy  to  sell  the  plaintiffs  two  hundred 
tons  of  oil — one  hundred  tons  to  arrive  by  the  Antelope  and  one 
hundred  tons  by  the  Maria.  The  Antelope  did  afterward  arrive 
with  one  hundred  tons  of  oil  on  board,  which  were  delivered  by  H. 
&  Co.  to  the  plaintiffs.  The  Maria,  having  fifty  tons  of  oil  on  board, 
was  lost  by  perils  of  the  sea.    The  plaintiffs  havmg  insured  the  oil 
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on  board  the  Maria,  together  with  their  expected  profits  thereon, 
it  was  held  that  they  had  no  insurable  interest,  as  the  contract  they 
had  entered  into  with  H.  &  Co.,  being  verbal  only,  was  incapable  of 
being  enforced. 

Btles,  J.  I  am  of  the  same  opinion,  and  have  nothing  to  add  to 
what  has  fallen  from  my  brother  Willes. 

Keatino,  J.  I  am  of  the  same  opinion.  Had  the  question  arisen 
as  between  the  uncle  and  the  nephew,  there  would  probably  have 
been  some  difficulty.  But  as  between  the  uncle  and  the  auctioneer, 
the  only  question  we  have  to  consider  is,  whether  the  horse  was  the 
property  of  the  plaintiff  at  the  time  of  the  sale  on  February  25th. 
It  seems  to  me  that  nothing  had  been  done  at  that  time  to  pass  the 
property  out  of  the  nephew  and  vest  it  in  the  plaintiff.  A  proposal 
had  been  made,  but  there  had  before  that  day  been  no  acceptance 
binding  the  nephew. 

Rtde  absolute. 
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In  the  Supreme  Judicial  Court  of  Massachusetts,  1876 

#  • 
[Reported  in  119  Massachusetts,  513] 

CoNTBACT  to  recover  the  value  of  one  half  of  a  brick  party  wall 
built  by  the  plaintiff  upon  and  between  the  adjoining  estates,  27 
and  29  Greenwich  Park,  Boston. 

At  the  trial  in  the  Sux)erior  Court,  before  Allen^  J.,  it  appeared 
that,  in  1871,  the  plaintiff,  having  an  equitable  interest  in  lot  29, 
built  the  wall  in  question,  placing  one  half  of  it  on  the  vacant  lot  27, 
in  which  the  defendant  then  had  an  equitable  interest.  The  plaintiff 
testified  that  there  was  an  express  agreement  on  the  defendant's 
part  to  pay  him  one  half  the  value  of  the  wall  when  the  defendant 
should  use  it  in  building  upon  lot  27.  The  defendant  denied  this, 
and  testified  that  he  never  had  any  conversation  with  the  plaintiff 
about  the  wall;  and  there  was  no  other  direct  testimony  on  this  point. 

The  defendant  requested  the  judge  to  rule  that,  *'  1.  The  plaintiff 
can  recover  in  this  case  only  upon  an  express  agreement. 

"2.  If  the  jury  find  there  was  no  express  agreement  about  the 
wall,  but  the  defendant  knew  that  the  plaintiff  was  building  upon 
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land  in  which  the  defendant  had  an  equitable  interest,  the  defendant's 
rights  would  not  be  a£fected  by  such  knowledge,  and  his  silence  and 
subsequent  use  of  the  wall  would  raise  no  implied  promise  to  pay  any- 
thing for  the  wall." 

The  judge  refused  so  to  rule,  but  instructed  the  jury  as  follows: 
''A  promise  would  not  be  implied  from  the  fact  that  the  plaintiff, 
with  the  defendant's  knowledge,  built  the  wall  and  the  defendant 
used  it,  but  it  might  be  implied  from  the  conduct  of  the  parties.  If 
the  jury  find  that  the  plaintiff  undertook  and  completed  the  building 
of  the  wall  wiUi  the  expectation  that  the  defendimt  would  pay  him 
for  it,  and  the  defendant  had  reason  to  know  that  the  plaintiff  was 
so  acting  with  that  expectation,  and  allowed  him  so  to  act  without 
objection,  then  the  jury  might  infer  a  promise  on  the  part  of  the  de- 
fendant to  pay  the  plaintiff." 

The  jury  found  for  the  plaintiff,  and  the  defendant  alleged  ex- 
ceptions. 

Devens^  J.  The  ruling  that  a  promise  to  pay  for  the  wall  would 
not  be  implied  from  the  fact  that  the  plaintiff,  with  the  defendant's 
knowledge,  built  the  wall,  and  that  the  defendant  used  it,  was  sub- 
stantially in  accordance  with  the  request  of  the  defendant,  and  is 
conceded  to  have  been  correct.  Chit.  Con.  (11th  Am.  ed.)  86.  Wells 
V.  Banister,  4  Mass.  514;  Knowlton  v.  Plantation  No.  4,  14  Maine, 
20;  Davis  v.  School  District  in  Banford,  24  Maine,  349. 

The  plaintiff,  however,  contends  that  the  presiding  judge  incor- 
rectly ruled  that  such  promise  might  be  inferred  from  tiie  fact  that 
the  plamtiff  undertook  and  completed  the  building  of  the  wall  with 
the  expectation  that  the  defendant  would  pay  him  for  it,  the  defend- 
ant having  reason  to  know  that  the  plaintiff  was  acting  with  that 
expectation,  and  allowed  him  thus  to  act  without  objection. 

The  fact  that  the  plaintiff  expected  to  be  paid  for  the  work  would 
certainly  not  be  sufficient  of  itself  to  establish  the  existoice  of  a  con- 
tract, when  the  question  between  the  parties  was  whether  one  was 
made.  Taft  v.  Dickinson,  6  Allen,  553.  It  must  be  shown  that,  in 
some  manner,  the  party  sought  to  be  charged  assented  to  it.  If  a 
party,  however,  voluntarily  accqpts  and  avails  himself  of  valuable 
services  rendered  for  his  benefit,  when  he  has  the  option  whether  to 
accept  or  reject  them,  even  if  there  is  no  distinct  proof  that  they  were 
rendered  by  his  authority  or  request,  a  promise  to  pay  for  them  may 
be  inferred.  His  knowledge  that  they  were  valuable,  and  his  exercise 
of  the  option  to  avail  himself  of  them,  justify  this  inference.  Abbot 
V.  Hermon,  7  Greenl.  118;  Hayden  v.  Madison,  7  Greenl.  76.    And 
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when  one  stands  by  in  silence  and  sees  valuable  services  rendered 
upon  his  real  estate  by  the  erection  of  a  structure  {ci  which  he  must 
necessarily  avail  himself  afterward  in  his  proper  use  thereof) ,  such 
silence,  accompanied  with  the  knowledge  on  his  part  that  the  party 
rendering  the  services  expects  payment  therefor,  may  fairly  be  treated 
as  evidence  of  an  acceptance  of  it,  and  as  tending  to  show  an  agree- 
ment to  pay  for  it. 

The  maxim,  Qui  tacet  consentire  videtur,  is  to  be  construed  indeed 
as  appl3ring  only  to  those  cases  where  the  circumstances  are  such  that 
a  party  is  fairly  called  upon  either  to  deny  or  admit  his  liability.  But 
if  silence  may  be  interpreted  as  assent  where  a  proposition  is  made 
to  one  which  he  is  bound  to  deny  or  admit,  so  also  it  may  be  if  he  is 
silent  ui  the  face  of  facts  which  fairly  call  upon  him  to  speak.  Lamb 
V.  Bunce,  4  M.  &  S.  275;  Conner  v.  Hackley,  2  Met.  613;  Preston  v. 
American  Linen  Co.,  arUej  400, 

If  a  person  saw  day  after  day  a  laborer  at  work  in  his  field  doing 
services,  which  must  of  necessity  inure  to  his  benefit,  knowing  that 
the  laborer  expected  pay  for  his  work,  when  it  was  perfectly  easy  to 
notify  him  if  his  services  were  not  wanted,  even  if  a  request  were  not 
expressly  proved,  such  a  request,  either  previous  to  or  contempora- 
neous with  the  performance  of  the  services,  might  fairly  be  inferred. 
But  if  the  fact  was  merely  brought  to  his  attention  upon  a  single 
occasion  and  casually,  if  he  has  little  opportunity  to  notify  the  other 
that  he  did  not  desire  the  work  and  should  not  pay  for  it,  or  could 
only  do  so  at  the  expense  of  much  time  and  trouble,  the  same  infer- 
ence might  not  be  made.  The  circumstances  of  each  case  would 
necessarily  determine  whether  silence  with  a  knowledge  that  another 
was  doing  valuable  work  for  his  benefit,  and  with  the  expectation  of 
pa3rment,  indicated  that  consent  which  would  give  rise  to  the  in- 
ference of  a  contract.  The  question  would  be  one  for  the  jury,  and 
to  them  it  was  properly  submitted  in  the  case  before  us  by  the  pre- 
siding judge. 

Exception  overruled,^ 

^  "Express  contracts  are,  where  the  texma  of  tiie  agreement  are  openly  uttered 
and  avowed  at  the  time  of  the  making:  as,  to  deliver  an  ox  or  ten  loads  of  timber, 
or  to  pay  a  stated  price  for  certain  goods.  Implied  are  such  as  reason  and  justice 
dictate;  and  which,  thoefore,  the  law  presumes  that  every  man  undertakes  to 
perform.  As,  if  I  employ  a  person  to  do  any  business  for  me,  or  perform  any 
work,  the  law  implies  that  I  undertook  and  contracted  to  pay  him  as  much  as  his 
labor  deserves.  If  I  take  up  wares  of  a  tradesman  without  any  agreement  of 
price,  the  law  concludes  that  I  contracted  to  pay  their  real  value.'' 

This  is  the  language  of  Blackstone,  2  Comm.  443,  and  it  is  open  to  some  criti- 
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Contract,  upon  an  account  annexed  for  one  hundred  and  eight 
dollars  and  fifty  cents,  for  2350  eelskins  sold  by  the  plaintiff  to  the 
defendant.  At  the  trial  in  the  Superior  Court,  before  Hammond,  J., 
it  appeared  in  evidence  that  the  plaintiff  lived  in  Saugus,  and  the 

cism.  There  is  some  loosenees  of  thought  in  supposing  that  reason  and  justice 
ever  dictate  any  contracts  between  parties,  or  impose  such  upon  them.  All  true 
contracts  grow  out  of  the  intentions  of  the  parties  to  transactions,  and  are  dic- 
tated only  by  their  mutual  and  accordant  wills.  When  this  intention  is  expressed, 
we  call  the  contract  an  express  one.  When  it  is  not  expressed,  it  may  be  inferred, 
implied,  or  presumed,  from  circumstances  as  really  existing,  and  then  the  contract, 
thus  ascertained,  is  called  an  implied  one.  The  instances  given  by  Blackstone 
are  an  illustration  of  this. 

But  it  appears  in  another  place,  3  Comm.  159-166,  that  Blackstone  introduces 
this  thou^t  about  reason  and  justice  dictating  contracts,  in  order  to  embrace, 
under  his  definition  of  an  implied  contract,  another  large  class  of  relations,  which 
involve  no  intention  to  contract  at  all,  though  they  may  be  treated  as  if  they 
did.  Thus,  whenever,  not  our  variant  notions  of  reason  and  justice,  but  the  com- 
mon sense  and  common  justice  of  the  country,  and  therefore  the  common  law  or 
statute  law,  impose  upon  any  one  a  duty,  irrespective  of  contract,  and  allow  it 
to  be  enforced  by  a  contract  remedy,  he  calls  this  a  case  of  implied  contract. 
Thus  out  of  torts  grows  the  duty  of  compensation,  and  in  many  cases  the  tort 
may  be  waived,  and  the  action  brought  in  (ugumpsU. 

It  is  quite  apiiarent,  therefore,  that  radically  different  relations  are  classified 
under  the  same  term,  and  this  must  often  give  rise  to  indistinctness  of  thought. 
And  this  was  not  at  all  necessary;  for  we  have  another  well-authorised  technical 
term  exactly  adapted  to  the  office  of  making  the  true  distinction.  The  latter 
class  are  merely  constructive  contracts,  while  the  former  are  truly  implied  ones. 
In  one  case  the  contract  is  mere  fiction,  a  form  imposed  in  order  to  adapt  the  case 
to  a  given  remedy;  in  the  other  it  is  a  fact  legitimately  inferred.  In  one,  the 
intention  is  disregarded;  in  the  other,  it  is  ascertained  and  enforced.  In  one, 
the  duty  defines  the  contract;  in  the  other,  the  contract  defines  the  duty. 

We  have,  therefore,  in  law  three  classes  of  relations  called  contracts. 

1.  Constructive  contracts,  which  are  fictions  of  law  adapted  to  enforce  legal 
duties  by  actions  of  contract,  where  no  proper  contract  exists,  express  or  implied. 

2.  Implied  contracts,  which  arise  under  circumstances  which,  according  to  the 
ordinary  course  of  dealing  and  the  oonmion  understanding  of  men,  show  a  mutual 
intention  to  contract. 

3.  Express  contracts,  already  sufficiently  distinguished. — Lowrie,  J.,  in  Hertsog 
V.  Hertzog  (1857),  29  Pa.  St.  465,  467-468. 

See  also  Board,  etc.  v.  City  of  Bloomington  (1912),  253  111.  164.— Eds. 
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defendant  bad  its  usual  place  of  business  in  Westfield,  and  was  en* 
gaged  in  the  manufacture  of  whips. 

The  plaintiff  testified  that  he  delivered  the  skins  in  question  to 
one  Harding  of  Lynn,  on  February  18th,  1890,  who  upon  the  same 
or  the  following  day  forwarded  them  to  the  defendant;  that  the  skins 
were  in  good  condition  when  received  by  Harding,  2050  of  them 
being  over  twentynseven  inches  in  length  each,  and  the  balance  over 
twenty-two  inches  in  length  each;  that  he  had  forwarded  eelskins  to' 
the  defendant  through  said  Harding  several  different  times  in  1888 
and  1889,  and  received  payment  therefor  from  the  defendant;  that 
he  knew  the  defendant  used  such  skins  in  its  business  in  the  manu- 
facture of  whips;  that  the  skins  sent  on  February  18th,  1890,  were  for 
such  use;  that  he  understood  that  all  skins  sent  by  him  were  to  be 
in  good  condition  and  over  twenty-two  inches  in  length,  and  that  the 
defendant  had  never  ordered  of  him  skins  less  than  twenty-two  inches 
in  length;  and  that  Harding  took  charge  of  the  skins  for  him  and 
that  he  received  orders  through  Harding,  but  that  Harding  was  not 
his  agent. 

Harding,  who  was  called  as  a  witness,  testified  that  he  had  some 
correspondence  for  the  plaintiff  with  the  defendant  in  reference  to 
skins;  that  he  acted  for  the  plaintiff  in  forwarding  skins  to  the  de- 
fendant, and  in  receiving  pay  therefor,  and  acting  for  the  plaintiff 
in  giving  him  any  information,  order,  or  notice  which  he  received 
from  the  defendant  in  reference  to  skins  sent  or  to  be  sent. 

The  defendant  contended  that  Harding  acted  as  the  plaintiff's 
agent.  The  plaintiff  contended  that  Harding  acted  as  the  agent  of 
the  defendant,  and  not  as  his  agent.  On  this  point  the  evidence  was 
conflicting,  and  the  question  was  submitted  to  the  jury,  upon  in- 
structions not  excepted  to. 

Four  letters  were  offered  in  evidence,  three  of  which,  dated  in 
1889,  showed  transactions  between  the  plaintiff  and  the  defendant, 
and  the  fourth  of  which,  dated  Lynn,  February  18th,  1890,  signed  by 
Harding  and  addressed  to  the  defendant,  was  as  follows:  ''We  send 
you  to-day,  for  Mr.  Hobbs,  2050  eelskins  at  .05  and  300  at  .02." 

One  Pimie,  president  of  the  defendant  corporation,  called  by  the 
defendant,  testified  that  before  February  18th,  1890,  the  plaintiff 
had  sent  eelskins  four  or  five  times  by  Harding  to  the  defendant, 
which  were  received  and  paid  for  by  the  defendant;  that  the  defend- 
ant agreed  to  pay  five  cents  each  for  eelskins  over  twenty-seven 
inches  in  length,  and  two  cents  each  for  eelskins  over  twenty-two 
inches  in  length  and  less  than  twenty-seven  inches,  suitable  for  use 
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in  the  defeadant's  business;  that  Harding  was  not  acting  for  the 
defendant,  but  for  the  plaintiff;  that  the  defendant  never  ordered  the 
skins  in  question,  and  did  not  purchase  them  in  any  manner,  and 
that  no  officer  or  employ^  of  the  corporation  except  himself  had  au* 
thority  to  order  or  purchase  skins,  and  that  he  never  ordered  or  pur- 
chased those  in  question;  that  skins  came  from  Hobbs  through  Hard- 
ing on  February  19th  or  20th,  1890,  and  were  at  once  examined  by 
him,  and  found  to  be  less  than  twenty-two  inches  in  length,  and 
foimd  to  be  unfit  for  use,  and  that  he  notified  Harding  at  once,  in 
writing,  that  the  skins  were  unfit  for  use,  and  that  they  were  held 
subject  to  the  plauitiff's  order;  that  the  skins  remained  some  months 
at  the  defendant's  place  of  business  in  Westfield,  and  were  then  de- 
stroyed; and  that  the  defendant  received  no  other  skins  in  the  month 
of  February  from  the  plaintiff  or  from  any  other  person. 

One  Case,  the  defendant's  shipping  clerk,  and  one  Gowdy,  the 
defendant's  treasurer,  testified  that  the  skins  s^it  on  February  18th, 
1890,  and  received  February  19th  or  20th,  1890,  were  examined  by 
them,  and  were  very  short,  in  very  bad  shape,  not  fit  for  use,  and 
worthless. 

The  judge  instructed  the  jury  that  the  plaintiff  could  not  recover 
for  eelskins  less  than  twenty-two  inches  in  length,  nor  for  any  of  the 
eelskins  if  they  were  in  the  condition  described  by  the  witnesses  for 
the  defendant. 

The  plaintiff  denied  that  he  received  any  notice  from  the  defendant 
that  the  skins  were  not  suitable  for  use,  or  that  they  were  held  subject 
to  his  order. 

The  judge,  among  other  instructions,  also  gave  the  foUowing: 
'^  Whether  there  was  any  prior  contract  or  not,  if  skins  are  sent  to 
them  (the  defendants)  and  they  see  fit,  whether  they  have  agreed  to 
take  them  or  not,  to  lie  back  and  say  nothing,  having  reason  to  sup- 
pose that  the  man  who  has  sent  them  believes  that  they  are  taking 
them,  since  they  say  nothing  about  it,  then,  if  they  fail  to  notify, 
you  would  be  warranted  in  finding  for  the  plaintiff,  on  that  state  of 
things." 

The  jiiry  returned  a  verdict  for  the  plaintiff,  and  the  defendant 
alleged  exceptions. 

Holmes,  J.  This  is  an  action  for  the  price  of  eelskins  sent  by  the 
plaintiff  to  the  defendant,  and  kept  by  the  defendant  some  months, 
until  they  were  destroyed.  It  must  be  taken  that  the  plaintiff  re- 
ceived no  notice  that  the  defendants  declined  to  accept  the  skins. 
The  case  comes  before  us  on  exceptions  to  an  instruction  to  the  jury. 
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that,  whether  there  was  any  prior  contract  or  not,  if  skins  are  sent 
to  the  d^endant,  and  it  sees  fit,  whether  it  has  agreed  to  take  them 
or  not,  to  lie  back,  and  to  say  nothing,  having  reason  to  suppose  that 
the  man  who  has  sent  them  believes  that  it  is  taking  them,  since  it 
says  nothing  about  it,  then,  if  it  fails  to  notify,  the  jury  would  be 
warranted  in  finding  for  the  plaintiff. 

Standing  alone,  and  unexplained,  this  proposition  might  seem  to 
imply  that  one  stranger  may  impose  a  duty  upon  another,  and  make 
him  a  purchaser,  in  spite  of  himself,  by  sending  goods  to  him,  unless 
he  wiU  take  the  trouble,  and  be  at  the  eicpense,  of  notifying  the  sender 
that  he  will  not  buy.  The  case  was  argued  for  the  defendant  on  that 
interpretation.  But,  in  view  of  the  evidence,  we  do  not  understand 
that  to  have  been  the  meaning  of  the  judge,  and  we  do  not  think  that 
the  jury  can  have  understood  that  to  have  been  his  meaning.  The 
plaintiff  was  not  a  stranger  to  the  defendant,  even  if.  there  was  no 
contract  between  them.  He  had  sent  eelskins  in  the  same  way  four 
or  five  times  before,  and  they  had  been  accepted  and  paid  for.  On 
the  defendant's  testimony,  it  is  fair  to  assume  that,  if  it  had  ad- 
mitted the  eelskins  to  be  over  twenty-two  inches  in  length,  and  fit 
for  its  business,  as  the  plaintiff  testified,  and  the  jury  found  that  they 
were,  it  would  have  accepted  them;  that  this  was  tmderstood  by  the 
pkuntiff ;  and,  indeed,  that  there  was  a  standing  offer  to  him  for  such 
skms.  In  such  a  condition  of  things,  the  plaintiff  was  warranted  in 
sending  the  defendant  skins  conforming  to  the  requirements,  and 
even  if  the  offer  was  not  such  that  the  contract  was  made  as  soon 
as  skins  corresponding  to  its  terms  were  sent,  sending  them  did  im- 
pose on  the  defendant  a  duty  to  act  about  them;  and  silence  on  its 
part,  coupled  with  a  retention  of  the  skins  for  an  unreasonable  time, 
might  be  found  by  the  jury  to  warrant  the  plaintiff  in  assuming  that 
they  were  accepted,  and  thus  to  amount  to  an  acceptance.  See  Bushel 
▼.  Wheeler,  15  Q.  B.  442;  Benjamin  on  Sales,  §§  162-164;  Taylor  v. 
Dexter  Engine  Co.,  146  Mass.  613,  615.  The  proposition  stands  on 
the  general  principle  that  conduct  which  imports  acceptance  or  as- 
sent is  acceptance  or  assent  in  the  view  of  the  law,  whatever  may 
have  been  the  actual  state  of  mind  of  the  party — a  principle  some- 
times lost  sight  of  in  the  cases.  O'Donnell  v.  Clinton,  145  Mass.  461, 
463;  McCarthy  v.  Boston  &  Lowell  Railroad,  148  Mass.  550,  552. 

Exceptions  overruled.^  ^ 

1  "The  shoes  had  been  mit  to  the  defendants  on  the  understanding  that  a  bar- 
gain had  been  made.  It  turned  out  that  the  parties  disagreed,  and  if  any  contract 
bad  been  made  it  was  repudiated  by  them  both.    Then,  on  September  11,  1899, 
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REALTY  RECORDS  COMPANY  v.  PIERSON 

In  the  New  York  Supreme  Court,  Appellate  Term,  1909 

[Reported  in  116  N.  Y.  Supplement  647] 

Per  Cxtriam.  This  action  is  to  recover  the  price  of  a  publication 
issued  by  the  plaintiff  in  1907.  The  plaintiff  and  its  predecessor  had 
published  in  quarterly  and  annual  series  a  reference  book,  contain- 
ing information  concerning  real  estate  transactions.     There  were 

the  plaintiffs  wrote  to  the  defendants  that  they  had  written  to  their  agent,  Young, 
to  inform  the  defendants  that  the  latter  might  keep  the  goods  'at  the  price  you 
offer  if  you  send  us  net  spot  cash  at  once.  If  you  cannot  send  us  cash  draft  by 
return  mail,  please  return  the  goods  to  us  inmiediately  via  Wabash  A  Fitchburg 
Railroad,  otherwise  they  will  go  through  New  York  City  and  it  would  take  three 
or  four  weeks  to  get  them.'  On  September  15,  the  defendants  enclosed  a  draft 
for  the  price  less  four  per  cent,  which  they  said  was  the  proposition  made  by 
Young.  On  September  18  the  plaintiffs  replied,  returning  the  draft,  saying  that 
there  was  no  deduction  of  four  per  cent,  and  adding,  'if  not  satisfactory  please 
return  the  goods  at  once  by  freight  via  Wabash  &  Fitchbuiig  Railroad.'  This 
letter  was  received  by  the  defendants  on  or  before  September  20,  but  the  plain- 
tiffs heard  nothing  more  until  October  25,  when  they  were  notified  by  the  railroad 
company  that  the  goods  were  in  Boston.  *  *  *  The  case  does  not  stand  as 
a  simple  offer  to  sell  for  cash  received  in  silence,  but  as  an  alternative  offer  and 
demand  to  and  upon  one  who  was  subject  to  a  duty  to  return  the  goods,  allowing 
him  either  to  buy  for  cash  or  to  return  the  shoes  at  once,  followed  by  a  failure  on 
his  part  to  do  anjrthing.  Under  such  circumstances  a  jury  would  be  warranted 
in  finding  that  a  neglect  of  the  duty  to  return  imported  an  acceptance  of  the  al- 
ternative offer  to  sell,  although  coupled  with  a  failure  to  show  that  promptness 
on  which  the  plaintiffs  had  a  right  to  insist  if  they  saw  fit,  but  which  they  also 
were  at  liberty  to  waive."— Wheeler  v.  Klaholt  (1901),  178  Mass.  141,  p^ 
Holmes,  C.  J. 

''  Assumpsit.  The  declaration  alleged,  in  substance,  that  the  d^endants,  aa 
insurance  agents,  had  insured  the  plaintiff's  buildings  in  the  Manchester  Fire 
Insurance  Company  until  February  1, 1897;  that  on  January  23, 1897,  they  noti- 
fied him  that  they  would  renew  the  policy  and  insure  his  buildings  for  a  further 
term  of  one  year  from  Fdbruary  1, 1897,  in  the  sum  of  $500,  unless  notified  to  the 
contrary  by  him;  that  he,  relying  on  the  promise  to  insure  unless  notified  to  the 
contrary,  and  believing,  as  he  had  a  right  to  believe,  that  the  buildings  would 
be  insured  by  the  defendants  for  one  year  from  February  1,  1897,  gave  no  notice 
to  them  to  insure  or  not  to  insure;  that  they  did  not  insure  the  buildings  as  they 
had  agreed  and  did  not  notify  him  of  their  intention  not  to  do  so;  that  the  build- 
ings were  destroyed  by  fire  March  1,  1897,  without  fault  on  the  plaintiff's  part. 
The  defendants  demurred."— Prescott  v.  Jones  (1898),  69  N.  H.  305.  The  de- 
murrer was  sustained.    "If,  therefore,  the  defendants  might  and  did  make  their 
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four  issues  yearly,  the  first  of  which  was  a  sort  of  compilation  of  the 
three  last  issues  of  the  previous  year,  but  also  contained  additional 
matter,  and  which  was  called  the  "annual  issue;"  and  there  were 
also  three  other  issues,  called  ''quarterly  issues."  In  1905  defendant 
subscribed  for  this  publication  for  one  year  at  the  agreed  price  of  $20 
a  year,  and  received  the  annual  and  three  quarterly  issues  for  the 
year  1905.  Without  any  further  agreement  between  the  parties, 
plaintiff  sent  to  defendant  the  annual  and  three  quarterly  issues  for 
1906,  which  defendant  accepted  and  paid  $20  therefor.  In  the  fall 
of  1906  plaintiff  sent  notice  to  its  subscribers  that  the  price  was  to  be 
raised  to  $40  a  year  for  the  issues  of  1907  and  thereafter. 

Whether  or  not  defendant  received  this  notice  the  evidence  fails 
to  show.  Certainly  he  did  not  subscribe  or  order  the  issues  for  1907. 
Nevertheless,  the  first  issue  for  1907  was  sesat  to  him  by  plamtiff , 
and  was  delivered  at  the  f ormer^s  (dace  of  busmess.  Defendant,  with- 
out contradiction,  claims  he  did  not  know  of  such  delivery  and  never 
used  the  book;  but  plaintiff's  agent  claims  that  the  book  was  used 
and  abused  by  some  one  in  defendant's  office,  as  he  foimd  it  damaged 
when  he  called  to  collect  from  defendant  the  price  of  the  book.  The 
latter  told  him  he  did  not  want  the  publication  at  the  double  price 
claimed  therefor — i.  e.  $40  and  told  the  agent  to  take  it  away.  The 
book,  however,  was  apparently  left  at  the  defendant's  place  by  the 
agent,  notwithstanding  defendant's  refusal  to  pay  therefor.  The 
sending  to  and  leaving  of  the  book  at  defendant's  place  was,  appar- 
ently, a  volimtary  act  on  the  part  of  the  plaintiff,  without  any  con- 
tract of  subscription  or  promise  to  pay  on  the  part  of  defendant. 
It  seems  to  us  that  the  evid^ice  does  not  support  the  judgment,^ 
which  should  be  reversed. 

offer  in  such  a  way  as  to  dispense  with  the  communication  of  its  acceptance  to 
them  in  a  formal  and  direct  manner,  they  did  not  and  oould  not  so  frame  it  as 
to  render  the  plaintiff  liable  as  having  accepted  it  merely  because  he  did  not 
conomunicate  his  intention  not  to  accept  it/'    Per  Blodgett,  J. — ^Eds. 
1  Judgmoit  for  plaintiff  had  been  rendered  by  the  trial  court. — Eds. 
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Mcculloch  v.  the  eagle  insurance  company 

IxL  the  Supreme  Judicial  Court  of  Massachusetts,  1820 

[Reported  in  1  Piekering  278] 

This  action,  which  was  assumpsit,  came  before  the  Court  upon  a 
case  stated.  The  material  facts  were  as  follows:  On  December  29th, 
1820,  the  plaintiff,  who  lived  at  Kennebunk,  in  Maine,  wrote  to  the 
defendants  requesting  to  know  on  what  terms  they  would  insure 
$2500  on  his  brig  Hesper  and  cargo  from  Martinioo  to  the  United 
States.  The  def aidants  on  January  1st,  1821,  sent  an  answer,  saying 
they  would  take  the  risk  at  2^  per  cent.  This  letter  was  received 
by  the  plaintiff  on  January  3d,  on  which  day  he  wrote  a  reply  re- 
questing the  defendants  to  fill  a  policy  on  the  terms  proposed  by  them. 
The  defendants  on  January  2d  wrote  again  to  the  plaintiff,  declining 
to  take  the  risk,  but  the  plfuntiff  had  sent  his  letter  of  the  3d  before  he 
received  the  last  letter  of  the  defendants.  All  the  letters  were  sent 
by  mail,  and  were  duly  received  by  the  parties  respectively*  The 
vessel  was  afterward  lost  on  the  voyage. 

The  only  question  in  the  cause  was,  whether  the  correspondence 
of  the  parties  constituted  a  contract  by  which  the  defendants  were 
bound.  « 

Parksb,  C.  J.,  delivered  the  opinion  of  the  Court.  This  action 
is  brought  to  recover  a  sum  alleged  to  have  been  insured  by  the 
defendants  on  the  brig  He^)er,  belonging  to  the  plaintiff,  on  a  voyage 
from  Martinico  to  her  port  of  discharge,  and  another  sum  on  her 
cargo.  The  usual  evidence  of  such  contract,  a  policy,  never  having 
been  made,  the  only  question  submitted  is,  whether  there  was  an 
agreement  to  insure;  everything  else  necessary  to  entitle  the  plaintiff 
to  recover  being  agreed  by  the  parties.  And  it  is  certain  that  if  a 
contract  was  made,  the  mere  want  of  a  policy  will  not  prevent  the 
plaintiff  from  recovering. 

We  are  to  inquire,  then,  whether  the  correspondence  between  the 
parties,  which  is  submitted  to  us,  does  constitute  a  contract  binding 
upon  both  parties;  if  it  does  not,  whatever  might  be  the  expectations 
of  either,  it  is  only  an  attempt  to  make  a  contract,  which  has  failed. 
The  letter  from  the  plaintiff  of  December  29th  contained  an  inquiry 
only,  as  to  the  rate  of  premium  at  which  the  insurance  might  be  done 
in  the  defendants'  office,  and  the  plaintiff  was  entirely  at  liberty 
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to  accept  or  refuse  the  terms  which  were  proposed  in  answer;  ev^  if 
he  had  made  no  reply  to  the  defendants'  letter,  there  would  have  been 
neither  a  breach  of  contract  nor  of  civility.  This  answer  was  written 
on  January  Ist,  and  would  reach  the  post-office  in  Kennebunk,  the 
place  of  the  plaintiff's  residence,  on  the  3d.  It  was  repUed  to  on  the 
day  of  the  arrival,  by  an  acceptance  of  the  terms  and  a  direction  to 
make  out  the  policy  and  deliver  it  to  the  plaintiff's  agent  in  Boston, 
who  was  authorized  to  give  a  promissory  note  for  the  premiimi  in 
common  form.  But  on  January  2d,  before  the  defendants'  letter  to 
the  plaintiff  could  have  been  received,  another  letter  was  written  by 
the  defendants,  retracting  the  offer  made  in  the  former  letter,  and 
signifying  a  determination  not  to  insure  upon  that  vessel  upon  any 
terms.  These  letters  crossed  each  other  upon  the  road.  It  is  con- 
tended by  the  plaintiff,  that  the  bargain  was  complete  at  the  m<xnent 
he  wrote  and  put  into  the  mail  his  letter  signifying  his  acceptance  of 
the  terms  offered;  by  the  defendants,  that  the  treaty  was  open  until 
they  should  have  received  that  letter,  and  that  in  the  mean  time  they 
had  a  right  to  withdraw  their  offer.  We  adopt  the  latter  opinion  as 
the  most  reasonable.  The  offer  cbd  not  bind  the  plaintiff  imtil  it 
was  accepted,  and  it  could  not  be  accepted,  to  the  knowledge  of  the 
defendants,  until  the  letter  announcing  the  acceptance  was  re- 
ceived, or  at  most  until  the  regular  time  for  its  arrival  by  mail  had 
elapsed.  Had  the  vessel  arrived  in  safely  at  Kennebunk,  on  the  2d, 
or  on  the  morning  of  the  3d,  the  plaintiff  would  not  have  accepted  the 
offer,  and  was  not  bound  to  accept,  so  that  the  defendants  would  not 
have  been  entitled  to  any  premium;  and  both  must  be  bound,  in 
order  to  make  the  contract  binding  upon  either,  tmless  time  is  given 
by  one  to  the  other,  in  which  case,  perhaps,  he  may  be  boimd,  although 
the  other  is  not;  at  least  we  should  think  this  reasonable  in  mercantile 
contracts,  though  it  was  decided  otherwise  in  the  case  of  Cooke  v. 
Oxley,  3  D.  ft  E.  653.  In  that  case  the  declaration  stated  that  the 
defendant  proposed  to  the  plaintiff  to  sell  him  tobacco  at  a  certain 
price,  and,  at  the  request  of  the  plaintiff,  gave  him  until  4  o'c}ock  p.  m. 
to  consent  or  disagree  to  the  proposal.  The  plaintiff  averred  that  he 
wdid  agree  to  purchase,  and  gave  notice  thereof  to  the  defendant  be- 
fore 4  o'clock;  that  he  offered  to  pay  the  price,  and  requested  the  de- 
fendant to  deliver  the  tobacco,  which  he  refused.  The  Court,  without 
hearing  the  counsel  for  the  defendant,  said  that  it  was  an  engagement 
all  on  one  side,  and  was  therefore  nudum  pactum;  and  BuUer,  J.,  said 
there  was  neither  damage  to  the  pUtintiff  nor  advantage  to  the  defend- 
ant at  the  time  when  the  contract  was  first  made.   The  judgment  was 
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affirmed  in  the  Exchequer  Chamber.  This  was  treated  by  the  plain- 
tiff's counsel  as  an  actual  sale  upon  condition  to  avoid  the  statute  of 
frauds,  so  that  the  real  question  was,  as  in  the  case  before  us,  whether 
there  was  a  bargain  in  fact  amounting  to  a  sale,  as  the  question 
here  is,  whether  there  was  an  insurance  in  fact,  the  usual  evidence  of 
which  only  was  left  unfinished;  and  it  is  as  necessary  that  the  obliga- 
tion should  be  mutual  in  this  ease  as  in  that.  See  also  Payne  v.  Cave, 
3  D.  &  E.  148.  It  is  suggested  that  the  putting  the  letter  into  the 
mail  was  a  completion  of  the  bargain,  but  if  the  vessel  had  arrived, 
and  the  plaintiff  had  recalled  his  letter,  or  if  he  had  sent  on  an  ex- 
press to  announce  his  refusal  to  accept  before  the  letter  arrived,  we 
think  he  would  not  have  been  held  to  pay  the  premium. 

No  authority  has  been  cited  on  the  side  of  the  plaintiff  to  support 
his  case,  and  we  cannot  perceive,  upon  general  principles,  any  ground 
upon  which  he  can  recover.  There  seems  to  have  been  locus  pent- 
terUioe  for  both  parties,  no  change  of  circumstances  having  occurred, 
nor  any  information  being  received,  until  the  loss  of  the  vessel  was 
known,  which  was  nearly  three  months  after  the  correspondence 
ceased  between  the  parties;  during  all  which  time  the  plaint^  might 
have  got  insured  elsewhere  if  the  risk  was  a  fair  one.  Had  the  vessel 
arrived  after  the  defendants'  letter  was  received  and  before  it  was 
answered,  there  can  be  no  doubt  the  plaintiff  might  have  declined 
entering  into  the  bargain,  because  he  then  had  made  no  contract;  and 
so  long  as  it  continued  open  for  the  plaintiff,  it  must  have  been  open 
for  the  defendants,  and  the  revocation  was  made  before  the  plaintiff 
had  opportunity  to  accept. 

It  was  suggested  in  the  argument,  that  the  correspondence  between 
these  parties  formed  what  is  called  in  the  civil  law  a  poUicUation,  a 
sort  of  contract  which  arises  from  a  promise  made  by  one  party  only, 
without  any  consent  or  acceptance  by  the  other;  but  this  is  a  pe- 
culiar kind  of  obligation  which  exists  only  from  an  individual  toward 
a  body  politic  or  government.  Heinecc.  sec.  Ord.  Pandect.  Part  VII., 
§§  334,  335.  In  a  note  to  the  first  of  these  sections  the  author  says, 
'Tor  although  promises  made  otherwise  always  require  the  consent 
and  acceptance  of  the  other  party,  yet  here"  (that  is,  in  promises, 
made  to  the  State)  "  the  law  itself  accepts  the  promise  for  the  State." 

Plaintiff  nonauit.^ 

»  But  see  Brauer  v.  Shaw  (1897),  168  Mass.  198  (per  Holmes,  J.). 

Cf.  Kibler  v.  Caplis  (1905),  140  Mich.  28,  103  N.  W.  531.  i 

Contra^  Hallock  v.  Commercial  Ins.  Ck).  (1867),  26  N.  J.  Law,  268;  Watson  v.  I 

RusseU  (1896),  149  N.  Y.  388.— Eds. 
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I 

DUNLOP  V.  HIGGINS 

In  the  House  of  Lords,  1848 

[Reported  in  1  House  of  Lords  Cases  381] 

This  was  an  appeal  against  a  decree  of  the  Court  of  Session, 
made  under  the  following  circumstances:  Messrs.  Dunlop  &  Co.  were 
iron  masters  in  Glasgow,  and  Messrs.  Higgins  &  Co.  were  iron  mer- 
chants in  Liverpool.  Messrs.  Higgins  had  written  to  Messrs.  Dunlop 
respecting  the  price  of  iron,  and  received  the  following  answer: 

"Glasgow,  January  22,  1845. 
"We  shall  be  glad  to  supply  you  with  2000  tons,  pigs,  at  65s.  per 
ton,  net,  delivered  here." 

Messrs.  Higgins  wrote  the  following  reply: 

"  Liverpool,  January  26,  1846. 
"You  say  658.  net,  for  2000  tons  pigs.    Does  this  mean  for  our 
usual  four  months  bill?    Please  give  us  this  information  in  course  of 
post,  as  we  have  to  decide  with  other  parties  on  Wednesday  next." 

On  the  28th  Messrs.  Dunlop  wrote: 

"Our  quotation  meant  65a.  net,  and  not  a  four  months  bill." 

This  letter  was  received  by  Messrs.  Higgins  on  January  30th,  and 
on  the  same  day,  and  by  post,  but  not  by  the  first  post  of  that  day, 
they  dispatched  an  answer  in  these  terms: 

"  We  will  take  the  2000  tons  pigs  you  offer  us.  Your  letter  crossed 
ours  of  yesterday,  but  we  shall  be  glad  to  have  your  answer  respecting 
the  additional  1000  tons.  In  your  first  letter  you  omitted  to  state 
any  terms,  hence  the  delay."    This  letter  was  dated  "January  31st." 

It  was  not  delivered  in  Glasgow  until  2  o'clock  p.  m.  on  February  1st, 
and,  on  the  same  day,  Messrs.  Dunlop  sent  the  following  reply: 

"Glasgow,  February  1,  1845. 
"We  have  your  letter  of  yesterday  y  but  are  sorry  that  we  cannot  now 
enter  the  2000  tons  pig  iron,  our  offer  of  the  28th  not  having  been 
accepted  in  course." 

■ 

Messrs.  Higgins  wrote  on  February  2d  to  say  that  they  had  erro- 
neously dated  their  letter  on  January  31st,  that  it  was  really  written 
and  posted  on  the  30th,  in  proof  of  which  they  referred  to  the  post- 
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mark.  They  did  not,  however,  explain  the  delay  which  had  taken 
place  in  its  delivery.  The  iron  was  not  furnished  to  them,  and  iron 
having  risen  very  rapidly  in  the  market,  the  question  whether  there 
had  been  a  complete  contract  between  the  parties  was  brought  be- 
fore a  court  of  law.  Messrs.  Higgins  instituted  a  suit  in  the  Court  of 
Session  for  damages,  as  for  breach  of  contract.  The  defence  of 
Messrs.  Dunlop  was,  that  their  letter  of  the  28th,  offering  the  con- 
tract, not  having  been  answered  in  due  time,  there  had  been  no  such 
acceptance  as  would  convert  that  offer  into  a  lawful  and  binding  con- 
tract; that  their  letter  having  been  delivered  at  Liverpool  before 
8  o'clock  in  the  morning  of  January  30th,  Messrs.  Hig^s  ought, 
according  to  the  usual  practice  of  merchants,  to  have  answered  it 
by  the  first  post,  which  left  Liverpool  at  3  o'clock  p.  m.  on  that  dayi 
A  letter  so  dispatched  would  be  due  in  Gla^ow  at  2  o'clock  p.  M.  on 
January  31st;  another  post  left  Liverpool  for  Glasgow  every  day  at 
1  o'clock  A.  M.,  and  letters  to  be  dispatched  by  that  post  must  be 
put  into  the  office  during  the  preceding  evening,  and  if  any  letter 
had  been  sent  by  that  post  on  the  morning  of  the  31st,  it  must  have 
been  delivered  in  Glasgow  in  the  regular  course  of  post  at  8  o'clock 
in  the  morning  of  February  1st.  As  no  communication  from  Messrs. 
Higgins  arrived  by  either  of  these  posts,  Messrs.  Dunlop  contended 
that  they  were  entitled  to  treat  their  offer  as  not  accepted,  and  that 
they  were  not  bound  to  wait  until  the  third  post  delivered  in  Glasgow 
at  2  o'clock  p.  M.,  of  Saturday,  February  1st  (at  which  time  Messrs. 
Higgins'  letter  did  actually  arrive),  before  they  entered  into  other 
contracts,  the  taking  of  which  would  disable  them  from  performing 
the  contract  they  had  offered  to  Messrs.  Higgins. 

The  cause  came  before  Lord  Ivory,  as  Lord  Ordinary,  who  directed 
an  issue.    *    *    * 

The  exceptions  [of  counsel  for  Messrs.  Dunlopl  were  afterward 
argued  before  the  judges  of  the  First  Division,  who  pronounced  an 
interlocutor,  disallowing  the  exceptions;  and  that  interlocutor  was 
the  subject  of  the  present  appeal. 

The  Lord  Chancellor.    (Lord  Cottenham.)     *    *    * 

The  case  certainly  appears  to  me  one  which  requires  great  inge- 
nuity on  the  part  of  the  appellants,  because  I  do  not  think  that,  in 
the  facts  of  the  case,  there  is  anything  to  warrant  the  appeal.  The 
contest  arises  from  an  order  sent  from  Liverpool  to  Glasgow,  or 
rather  a  proposition  sent  from  Glasgow  to  Liverpool,  and  accepted 
by  the  house  at  Liverpool.  It  is  unnecessary  to  go  earlier  into  the 
history  of  the  case  than  the  letter  sent  from  Liverpool  by  Higgins, 
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bearing  date  of  Jaimaiy  Slst.  A  propositioii  had  been  made  by  the 
Glasgow  house  of  Dunlop,  Wilson  &  Co.,  to  sell  2000  tons  of  pig  iron. 
The  answer  is  of  that  date  of  January  31st:  '*  Gentlemen,  we  will  take 
the  2000  tons,  pigs,  you  offer  os."  Another  part  of  the  letter  refers 
to  other  arrangements;  but  there  is  a  distinct  and  positive  offer  to 
take  the  2000  tons  of  pigs.  To  that  letter  there  is  annexed  tL  post- 
script in  which  they  say:  "We  have  accepted  your  offer  uncondi- 
tionally, but  we  hope  you  will  accede  to  our  request  as  to  delivery 
and  mode  of  payment  by  two  months  bill.'' 

That,  my  Lords,  therefore,  is  an  unconditional  acceptance,  by 
the  letter  dated  January  31st,  which  was  proved  to  have  been  put 
into  the  post-office  at  Liverpool  on  the  30th;  but  it  was  not  delivered, 
owing  to  the  state  of  severe  fh)8t  at  that  time,  which  delayed  the 
mail  from  reaching  Glasgow  at  the  time  at  which,  in  the  ordinary 
course,  it  would  have  arrived  there.  The  letter  having  been  put  in 
on  January  30th,  it  ought  to  have  arrived  at  Glasgow  on  the  follow- 
ing day,  but  it  did  not  arrive  till  February  1st. 

It  appears  that  between  the  time  of  writing  the  offer  and  Feb- 
ruary 1st,  the  parties  making  the  offer  had  changed  their  minds; 
and  instead  of  being  willing  to  sell  2000  tons  of  pig  iron  on  the  terms 
proposed,  they  were  anxious  to  be  relieved  from  that  stipulation, 
and  on  that  day,  February  1st,  they  say:  "We  have  yours  of  yester- 
day, but  are  sorry  that  we  cannot  enter  the  2000  tons  of  pig  iron, 
our  offer  of  the  28th  not  having  been  accepted  in  course." 

Under  these  circumstances,  the  parties  wishing  to  buy,  and  by 
their  letter  accepting  the  offer,  instituted  proceedings  in  the  Court  of 
Session  for  damages  sustained  by  the  non-performance  of  the  con- 
tract. And  the  first  question  raised  by  the  first  exception  applies 
not  to  the  sunmiing  up  of  the  learned  judge,  but  to  the  admission  of 
evidence  by  him;  for  connected  with  that  admission  of  evidence  is 
the  first  exception.  I  need  hardly  say  but  little  on  this  point,  but 
as  it  formed  part  of  the  proceedings  on  which  the  judgment  must  ul- 
timately be  pronounced,  I  will  very  shortly  call  your  Lordships' 
attention  to  the'proposition  presented  for  your  deci&don  by  that  first 
exception; 

My  Lords,  the  exception  states,  "that  the  pursuers  having  ad- 
mitted that  they  were  bound  to  answer  the  defendants'  offer  of  the 
28th,  by  letter  written  and  posted  on  the  30th,  and  the  only  answer 
received  by  the  defenders,  being  admitted  to  be  dated  Jaimary  31st, 
and  received  in  Glasgow  by  the  mail,  which  in  due  course  ought  to 
bring  the  Liverpool  letters  of  the  Slst,  but  not  Liverpool  letters  of 
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the  30th,  it  is  not  competent  in  a  question  as  to  the  right  of  the  de- 
fenders to  withdraw  or  fall  from  the  offer,  to  prove  that  the  letter 
bearing  date  of  January  31st  was  written  and  dispatched  from  Liver- 
pool on  the  30th,  and  prevented  by  accident  from  reaching  Glasgow 
in  due  course,  especially  as  it  is  not  alleged  that  the  defenders  were 
aware  (previous  to  February  3d)  of  any  such  accident  having  oc- 
curred." 

The  counsel  for  the  pursuer  answered,  that  nothing  had  been 
stated,  but  that  the  pursuers  were  bound  instantly  to  answer  the 
defenders'  offer  of  January  28th,  and  that,  according  to  the  practice 
of  merchants,  it  was  sufficient  if  that  letter  was  answered  on  that  day 
on  which  it  was  received. 

The  Lord  Justice  General  did  overrule  the  objection  and  admitted 
the  evidence. 

The  exception  is  that  the  learned  judge  was  wrong  in  permitting 
the  pursuer  to  explain  his  mistake.  The  proposition  is,  that  if  a 
man  is  bound  to  answer  a  letter  on  a  particular  day,  and  by  mistake 
puts  a  date  m  advance,  he  is  to  be  bound  by  his  error,  whether  it 
produces  mischief  to  the  other  party  or  not.  It  is  unnecessary  to  do 
more  than  state  this  proposition  in  order  to  induce  you  to  assent  to 
the  view  I  take  of  the  objection,  and  to  come  to  the  conclusion  that 
the  learned  Judge  was  right  in  allowing  the  pursuer  to  go  into  evidence 
to  show  the  mistake.     *    *    * 

The  next  exception  to  be  considered  is  the  second,  and  that  raises 
a  more  important  question,  though  not  one  attended  with  much  diffi- 
culty. The  exception  is,  that  his  Lordship  did  direct  the  jury  in 
point  of  law,  that  if  the  pursuers  posted  their  acceptance  of  the  offer 
in  due  time,  according  to  the  usage  of  trade,  they  are  not  responsible 
for  any  casualties  in  the  post-office  establishment. 

Now,  there  may  be  some  little  ambiguity  in  the  construction  of 
that  proposition.  It  proceeds  on  the  assumption  that,  by  the  usage 
of  trade,  an  answer  ought  to  have  been  returned  by  the  post,  and 
that  the  30th  was  the  right  day  on  which  that  answer  ought  to  have 
been  notiJBied.  Then  comes  the  question,  whether,  under  those  cir- 
cumstances, that  being  the  usage  of  trade,  the  fact  of  the  letter  being 
delayed,  not  by  the  act  of  the  party  sending  it,  but  by  an  accident 
connected  with  the  post,  the  party  so  putting  the  letter  ui  on  the 
right  day  is  to  lose  the  benefit  which  would  have  belonged  to  him  if 
the  letter  had  arrived  in  due  course? 

I  cannot  conceive,  if  that  is  the  right  construction  of  the  direc- 
tion of  the  learned  judge,  how  any  doubt  can  exist  on  the  point.    If 
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a  party  does  all  that  he  can  do,  that  is  all  that  is  called  for.  If  there 
is  a  usage  of  trade  to  accept  such  an  offer,  and  to  return  an  answer  to 
such  an  offer,  and  to  forward  it  by  means  of  the  post,  and  if  the  party 
accepting  the  offer  puts  his  letter  into  the  post  on  the  correct  day, 
has  he  not  done  everything  he  was  bound  to  do?  How  can  he  be  re- 
sponsible for  that  over  which  he  has  no  control?  It  is  not  the  same 
as  if  the  date  of  the  party's  acceptance  of  the  offer  had  been  the  sub- 
ject of  a  special  contract:  as  if  the  contract  had  been,  ^'I  make  you 
this  offer,  but  you  must  return  me  an  answer  on  the  30th,  and  on  the 
earliest  post  of  that  day."  The  usage  of  trade  would  require  an 
answer  on  the  day  on  which  the  offer  was  received,  and  Messrs.  Hig- 
gins,  therefore,  did  on  the  30th,  in  proper  time,  return  an  answer  by 
the  right  conveyance — ^the  post-office. 

If  that  was  not  correct,  and  if  you  were  to  have  reference  now  to 
any  usage  constituting  the  contract  between  the  parties  a  specific 
contract,  it  is  quite  clear  to  me  that  the  rule  of  law  would  necessarily 
be  that  which  has  obtained  by  the  usage  of  trade.  It  has  been  so 
decided  in  cases  in  England,  and  none  has  been  cited  from  Scotland 
which  controverts  that  proposition;  but  the  cases  in  England  put  it 
beyond  all  doubt.  It  is  not  disputed — it  is  a  very  frequent  occurrence, 
that  a  party  having  a  bill  of  exchange,  which  he  tenders  for  payment 
to  the  acceptor,  and  payment  is  refused,  is  bound  to  give  the  earliest 
notice  to  the  drawer.  That  person  may  be  resident  many  miles  dis- 
tant from  him;  if  he  puts  a  letter  into  the  post  at  the  right  time,  it 
has  been  held  quite  sufficient;  he  has  done  all  that  he  is  expected  to 
do  as  far  as  he  is  concerned;  he  has  put  the  letter  into  the  post,  and 
whether  that  letter  be  delivered,  or  not,  is  a  matter  quite  immaterial, 
because  for  accidents  happening  at  the  post-office  he  is  not  responsible. 

My  Lords,  the  case  of  Stocken  v.  CoUen,*  is  precisely  a  case  of 
that  nature,  where  the  letter  did  not  arrive  in  time.  In  that  case 
Baron  Parke  says:  "  It  was  a  question  for  the  jury  whether  the  letter 
was  put  into  the  post-office  in  time  for  delivery  on  the  28th.  The 
postroffice  mark  certainly  raised  a  presumption  to  the  contrary,  but 
it  was  not  conclusive.  The  jurors  have  believed  the  testimony  of 
the  witness  who  posted  the  letter,  and  the  verdict  was  therefore  right. 
If  a  party  puts  a  notice  of  dishonor  into  the  post,  so  that  in  due  course 
of  delivery  it  would  arrive  in  time,  he  has  done  all  that  can  be  re- 
quired of  him,  and  it  is  no  fault  of  his  if  delay  occurs  in  the  delivery.'' 
Baron  Alderson  says:  "The  party  who  sends  the  notice  is  not  answer- 
able for  the  blunder  of  the  post-office,    I  remember  to  have  held  so 

1 7  MeeBon  &  Webby,  515. 
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in  a  case  on  the  Norfolk  Circuit,  where  a  notice  addressed  to  Nor- 
wich had  been  sent  to  Warwick.  If  the  doctrine  that  the  post-office  is 
only  the  agent  for  the  delivery  of  the  notice  was  correct,  no  one  could 
safely  avail  himself  of  that  mode  of  transmission.  The  real  question 
is  whether  the  party  has  been  guilty  of  laches." 

There  is  also  the  other  case  which  has  been  referred  to,  which  de* 
clares  the  same  doctrine,  the  case  of  Adams  v.  Lindsell.^  That  is  a 
case  where  the  letter  went,  by  the  error  of  the  party  sending  it,  to 
the  wrong  place,  but  the  party  receiving  it  answered  it,  so  far  as  he 
was  concerned,  in  proper  time.  The  party,  however,  who  originally 
sent  the  offer  ndt  receiving  the  answer  in  proper  time,  thought  he 
was  discharged,  and  entered  into  a  contract  and  sold  the  goods  to 
somebody  else.  The  question  was,  whether  the  party  making  the 
offer  had  a  right  to  withdraw  after  notice  of  acceptance.  He  sold  the 
goods  after  the  party  had  written  the  letter  of  acceptance,  but  before 
it  arrived  he  said,  **I  withdraw  my  offer."  Therefore  he  said,  "Be- 
fore I  received  your  acceptance  of  my  offer  I  had  withdrawn  it." 
And  that  raised  the  question  when  the  acceptance  took  place,  and 
what  constituted  the  acceptance.  It  was  argued  that,  "till  the  plain- 
tiff's answer  was  actually  received,  there  could  be  no  binding  contract 
between  the  parties,  and  that  before  then  the  defendants  had  re- 
tracted their  offer  by  selling  the  wod  to  other  persons."  But  the 
Court  said:  "If  that  was  so,  no  contract  could  ever  be  completed 
by  the  post,  for  if  the  defendants  were  not  bound  by  their  offer  when 
accepted  by  the  plaintiffs  till  the  answer  was  received,  then  the  plain- 
tiffs ought  not  to  be  bound  till  after  they  had  received  the  notification 
that  the  defendants  had  received  their  answer  and  assented  to  it. 
And  so  it  might  go  on  ad  infinitum.  The  defendants  must  be  con^ 
sidered,  in  law,  as  making,  during  every  mstant  of  the  time  their 
letter  was  travelling,  the  same  identical  offer  to  the  plaintiffs,  and 
then  the  contract  is  completed  by  the  acceptance  of  it  by  the  latter." 

Those  two  cases  leave  no  doubt  at  all  on  the  subject.  Common 
sense  tells  us  that  transactions  cannot  go  on  without  such  a  rule, 
and  these  cases  seem  to  be  the  leading  cases  on  the  subject;  and  we 
have  heard  no  authority  cited  which  in  the  least  degree  affects  the 
principle  on  which  they  proceed.  The  law  of  Scotland  appears  to 
be  the  same  as  the  law  of  England,  for  Mr.  Bell's  Commentary  lays 
down  the  same  rule  as  existing  in  Scotland,  and  nothing  has  been 
stated  to  us  in  contradiction  of  his  opinion. 

Now  whether  I  take  that  propositicMi  as  conclusive  upon  the  objec* 

1 1  Barnewall  &  AUeraoD,  681. 
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tion,  or  whether  I  consider  it  as  a  question  entirely  open,  whether  the 
putting  the  letter  into  the  post  was,  or  not,  in  time  to  constitute  a 
valid  acceptance^  it  appears  to  me  that  the  learned  judge  was  right 
in  the  conclusion  to  which  he  came,  that  he  was  right  in  the  mode 
in  which  be  left  the  question  to  the  jury,  and  that  he  was  not 
bound  to  lay  down  the  law  in  the  manner  alleged  in  the  bill  of 
exceptions.   ♦   ♦   ♦ 

It  was  ordered  that  the  mteriocutor  complained  of  should  be  af- 
firmed with  costd. 


TAYLOE  V.  THE  MERCHANTS'  FIRE  INSURANCE 

COMPANY 

In  the  Supreme  Court  of  the  United  States,  1850 
[Reported  in  0  Howard  (U.  S.)  300] 

Mr.  Justice  Nelson  delivered  the  opinion  of  the  Court.^ 

This  is  an  appeal  from  a  decree  of  the  Circuit  Court  for  the  District 
of  Maryland,  which  was  rendered  for  the  defendants. 

The  case  in  the  Court  below  was  this:  William  H.  Tayloe,  of  Rich- 
mond County,  Va.,  applied  to  John  Minor,  the  agent  of  the  defend- 
ants, residing  at  Fredericksburg  in  that  State,  for  cm  insurance  upon 
his  dwelling-house  to  the  amount  of  $8000  for  one  year,  and,  as  he 
was  about  leaving  home  for  the  State  of  Alabama,  desired  the  agent 
to  make  the  application  in  his  behalf. 

The  appUcation  was  made  accordingly,  under  the  date  of  Novem- 
ber 25th,  1844,  and  an  answer  received  from  the  secretary  of  the 
company,  stating  that  the  risk  would  be  taken  at  70  cents  on  the  $100 
the  premium  amounting  to  the  sum  of  $56.  The  agent  stated  in  the 
application  to  the  company  the  reason  why  it  had  not  been  signed  by 
Tayloe;  that  he  had  gone  to  the  State  of  Alabama  on  business,  and 
would  not  return  till  February  following,  and  that  he  was  desired  to 
communicate  to  him  at  that  place  the  answer  of  the  company. 
.  On  receiving  the  answer,  the  agent  mailed  a  letter  directed  to 
Tayloe^  under  date  of  December  2d,  advising  him  of  the  terms  of  the 
insurance,  and  adding,  ''Should  you  desire  to  effect  the  insurance, 

^  The  statement  of  facts  baa  beea  omitted. — Eds. ' 
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send  me  your  check  payable  to  my  order  for  $57,  and  the  busmesB  is 
concluded."   The  additional  dollar  was  added  for  the  policy. 

This  letter,  in  consequence  of  a  misdirection,  did  not  reach  Tayloe 
till  the  20th  of  the  month;  who,  on  the  next  day,  mailed  a  letter  in 
answer  to  the  agent,  expressing  his  assent  to  the  terms,  and  inclosing 
his  check  for  the  premiimi  as  requested.  He  also  desired  that  the 
policy  should  be  deposited  in  the  bank  for  safe-keepmg.  This  letter 
of  acceptance  was  received  on  the  31st  at  Fredericksburg  by  the  agent, 
who  mailed  a  letter  in  answer  the  next  day,  conmiunicating  to  Tayloe 
his  refusal  to  carry  into  effect  the  insurance,  on  the  ground  that  his 
acceptance  came  too  late,  the  center  building  of  the  dwelling-house 
in  the  mean  time,  on  the  22d  of  the  month,  having  been  consumed  by 
fire. 

The  company,  on  being  advised  of  the  facts,  confirmed  the  view 
taken  of  the  case  by  their  agent,  and  refused  to  issue  the  policy  or 
pay  the  loss. 

A  bill  was  filed  in  the  Court  below  by  the  insured  against  the  com- 
pany, setting  forth,  substantially,  the  above  facts,  and  praying  that 
the  defendants  might  be  decreed  to  pay  the  loss,  or  for  such  other 
relief  as  the  complainant  might  be  entitled  to. 

I.  Several  objections  have  been  taken  to  the  right  of  the  com- 
plainant to  recover,  which  it  will  be  necessary  to  notice;  but  the 
principal  one  is  that  the  contract  of  insurance  was  not  complete  at 
the  time  the  loss  happened,  and  therefore  that  the  risk  proposed  to  be 
assumed  had  never  attached.^ 

Two  positions  have  been  taken  by  the  counsel  for  the  company  for 
the  purpose  of  establishing  this  ground  of  defence. 

1.  The  want  of  notice  to  the  agent  of  the  company  of  the  accept- 
ance of  the  terms  of  the  insurance;  and, 

2.  The  non-payment  of  the  premium. 

The  first  position  assumes  that,  where  the  company  have  made  an 
offer  through  the  mail  to  insure  upon  certain  terms,  the  agreement 
is  not  consununated  by  the  mere  acceptance  of  the  offer  by  the  party 
to  whom  it  is  addressed;  that  the  contract  is  still  open  and  incomplete 
until  the  notice  of  acceptance  is  received;  and  that  the  company  are 
at  liberty  to  withdraw  the  offer  at  any  time  before  the  arrival  of  the 
notice,  and  this  even  without  commimicating  notice  of  the  with- 
drawal to  the  applicant;  in  other  words,  that  the  assent  of  the  com- 
pany, express  or  implied,  after  the  acceptance  of  the  terms  proposed 
by  the  insured,  is  essential  to  a  consummation  of  the  contract. 

^  Only  so  much  of  the  opinion  Is  given  as  relates  to  this  question. — Eds. 
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The  effect  of  this  construction  is  to  leave  the  property  of  the  insured 
uncovered  until  his  acceptance  of  the  offer  has  reached  the  company 
and  has  received  their  assent,  for  if  the  contract  is  incomplete  until 
notice  of  the  acceptance,  till  then  the  company  may  retract  the  offer, 
as  neither  party  is  bound  imtil  the  negotiation  has  resulted  in  a  com- 
plete bargain  between  the  parties. 

In  our  apprehension,  this  view  of  the  transaction  is  not  in  accord- 
ance with  the  usages  and  practice  of  these  companies  in  taking  risks; 
nor  with  the  understanding  of  merchants  and  other  business  men 
dealing  with  them;  nor  with  the  principles  of  law,  settled  in  analogous 
cases,  governing  contracts  entered  into  by  correspondence  between 
parties  residing  at  a  distance. 

On  the  contrary,  we  are  of  opinion,  that  an  offer  under  the  cir- 
cumstances stated,  prescribing  the  terms  of  insurance,  is  intended,  and 
is  to  be  deemed,  a  valid  undertaking  on  the  part  of  the  company, 
that  they  will  be  bound,  according  to  the  terms  tendered,  if  an  answer 
is  transmitted  in  due  course  of  mail,  accepting  them;  and  that  it  can- 
not be  withdrawn,  unless  the  withdrawal  reaches  the  party  to  whom 
it  is  addressed  before  his  letter  of  reply  annoimcing  the  acceptance  has 
been  transmitted. 

This  view  of  the  effect  of  the  correspondence  seems  to  us  to  be  but 
carrying  out  the  intent  of  the  parties,  as  plainly  manifested  by  their 
acts  and  declarations. 

On  the  acceptance  of  the  terms  proposed,  transmitted  by  due 
course  of  mail  to  the  company,  the  minds  of  both  parties  have  met 
on  the  subject,  in  the  mode  contemplated  at  the  time  of  entering 
upon  the  negotiation,  and  the  contract  becomes  complete.  The  party 
to  whom  the  proposal  is  addressed  has  a  right  to  regard  it  as  intended 
as  a  continuing  offer  until  it  shall  have  reached  him,  and  shall  be  in 
due  time  accepted  or  rejected. 

Such  is  the  plain  import  of  the  offer.  And  besides,  upon  any  other 
view,  the  proposal  amounts  to  nothing,  as  the  acceptance  would  be 
but  the  adoption  of  the  terms  tendered,  to  be,  in  turn,  proposed 
by  the  applicant  to  the  company  for  their  approval  or  rejection. 
For,  if  the  contract  is  still  open  until  the  company  is  advised  of  an 
acceptance,  it  follows,  of  course,  that  the  acceptance  may  be  re- 
pudiated at  any  time  before  the  notice  is  received.  Nothing  is  effec- 
tually accomplished  by  an  act  of  acceptance. 

It  is  apparent,  therefore,  that  such  an  interpretation  of  the  acts  of 
the  parties  would  defeat  the  object  which  both  had  in  view  in  enter- 
ing upon  the  correspondence. 
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The  fallacy  of  the  argument,  in  our  judgment,  consists  in  the  as- 
sumption, that  the  contract  cannot  be  consununated  without  a  knowl- 
edge on  the  part  of  the  company  that  the  offer  has  been  accepted. 
This  is  the  point  of  the  objection.  But  a  little  reflection  will  show 
that,  in  all  cases  of  contracts  entered  into  between  parties  at  a  dis- 
tance by  correspondence,  it  is  impossible  that  both  should  have  a 
knowledge  of  it  the  moment  it  becomes  complete.  This  can  only 
exist  where  both  parties  are  present. 

The  position  may  be  illustrated  by  the  case  before  us.  If  the  con* 
tract  became  complete,  as  we  think  it  did,  on  the  acceptance  of  the 
offer  by  the  applicant,  on  December  21st,  1844,  the  company,  of 
course,  could  have  no  knowledge  of  it  until  the  letter  of  a/ooesptaxice 
reached  the  agent,  on  the  31st  of  the  month;  and,  on  the  other  hand, 
upon  the  hypothesis  it  was  not  complete  until  notice  of  the  acceptance, 
and  then  became  so,  the  applicant  could  have  no  knowledge  of  it  at 
the  time  it  took  effect.  In  either  aspect,  and,  indeed,  in  any  aspect 
in  which  the  case  can  be  presented,  one  of  the  parties  must  be  un- 
advised of  the  time  when  the  contract  takes  effect,  as  its  conwumma- 
tion  must  depend  upon  the  act  of  one  of  them  in  the  absence  of  the 
other. 

The  negotiation  being  carried  on  through  the  mail,  the  offer  and 
acceptance  cannot  occur  at  the  same  moment  of  time;  nor,  for  the 
'  same  reason,  can  the  meeting  of  the  minds  of  the  parties  on  the  sub- 
ject be  known  by  each  at  the  moment  of  concurrence;  the  acceptance 
must  succeed  the  offer  after  the  lapse  of  scHne  interval  of  time;  and, 
if  the  process  is  to  be  carried  farther  in  order  to  complete  the  bargain, 
and  notice  of  the  acceptance  must  be  received,  the  only  effect  is  to 
reverse  the  position  of  the  parties,  changing  the  knowledge  of  the 
completion  from  the  one  party  to  the  other. 

It  is  obviously  impossible,  therefore,  under  the  circumstances  stated, 
ever  to  perfect  a  contract  by  correspondence,  if  a  knowledge  of  both 
parties  at  the  moment  they  become  bound  is  an  essential  element 
in  making  out  the  obligation.  And  as  it  must  take  effect,  if  effect 
is  given  at  all  to  an  endeavor  to  enter  into  a  contract  by  correspond- 
ence, in  the  absence  of  the  knowledge  of  one  of  the  parties  at  the  time 
of  its  consummation,  it  seems  to  us  more  consistent  with  the  acts  and 
declarations  of  the  parties,  to  consider  it  comi^ete  on  the  transmis- 
sion of  the  acceptance  of  the  offer  in  the  way  they  themselves  con- 
templated; instead  of  postponing  its  c(»npletiion  till  notice  of  such 
acceptance  has  been  received  and  assented  to  by  the  company. 

For  why  make  the  offer,  unless  intended  that  an  assent  to  its  terms 
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should  bind  them?  And  why  require  any  further  assent  on  their 
part,  after  an  unconditional  acceptance  by  the  party  to  whom  it  is 
addressed? 

We  have  said  that  this  view  is  in  accordance  with  the  usages  and 
practice  of  these  companies,  as  well  as  with  the  general  principles  of 
law  governing  contracts  entered  into  by  absent  parties. 

In  the  instructions  of  this  company  to  their  agent  at  Fredericks- 
burg, he  is  advised  to  tran3mit  all  applications  for  insurance  to  the 
office  for  consideration;  and  that,  upon  the  receipt  of  an  answer,  if 
the  applicant  accepts  the  terms,  the  contract  is  considered  complete 
without  waiting  to  communicate  the  acceptance  to  the  company; 
and  the  policy  to  be  thereafter  issued  is  to  bear  date  from  the  time 
of  the  acceptance. 

The  company  desire  no  further  ocMnmunication  on  the  subject, 
after  they  have  settled  upon  the  terms  of  the  risk,  and  sent  them  for 
the  inspection  of  the  applicant,  in  order  to  the  consummation  of  the 
bargain.  The  commimication  of  the  acceptance  by  the  agent  after- 
ward is  to  enable  them  to  make  out  the  policy.  The  contract  is  re- 
garded as  complete  on  the  acceptance  of  the  terms. 

This  appears  also  to  have  been  the  understanding  of  the  agent; 
for,  on  communicating  to  the  insured  the  terms  received  from  the 
company,  he  observes:  '' Should  you  desire  to  effect  the  above  in- 
surance, send  me  your  check  payable  to  my  order  for  $57,  and  the 
business  is  concluded;"  obviously  enough  importing  that  no  other 
step  would  be  necessary  to  give  effect  to  the  insurance  of  the  prop- 
erty upon  the  terms  stated. 

The  cases  of  Adams  v.  Lindsdell,  1  Bam.  &  Aid.  681,  and  Mactier's 
Adm'rs  v.  Frith,  6  Wend.  104,  are  authorities  to  show  that  the  above 
view  is  in  conformity  with  the  general  principles  of  law  governing 
the  formation  of  all  contracts  entered  into  between  parties  residing 
at  a  distance  by  means  of  correspondence. 

The  unqualified  acceptance  by  the  one  of  the  terms  proposed  by 
the  other,  transmitted  by  due  course  of  mail,  is  regard^  as  closing 
the  bargain  from  the  time  of  the  transmission  of  the  acceptance. 

This  is  also  the  effect  of  the  case  of  Eliason  v.  Henshaw,  4  Wheat. 
228,  in  this  Court,  though  the  point  was  not  necessarily  involved  in 
the  decision  of  the  case.  The  acceptance  there  had  not  been  accord- 
ing to  the  terms  of  the  bargain  proposed,  for  which  reason  the  plain- 
tiff failed. 

Upon  the  whole,  without  pursuing  the  exammati(Mi  further,  we 
are  of  opinion  that  the  decree  of  the  Court  below  should  be  reversed, 
10 
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and  that  the  cause  be  remitted,  with  directions  to  the  Ck>urt  to  take 
such  further  proceedings  therein  as  may  be  necessary  to  cany  into 
effect  the  opinion  of  this  Court. 


THE  HOUSEHOLD  FIRE  AND  CARRIAGE  ACCIDENT  IN- 
SURANCE COMPANY  (Limited)  v,  GRANT 

In  the  Court  of  Appeal,  1879 

[Reported  in  Law  Reports,  4  Exchequer  Division  216] 

Action  to  recover  £94  158.,  being  the  balance  due  upon  100  shares 
allotted  to  the  defendant  on  October  25th,  1874,  in  pursuance  of  an 
application  from  the  defendant  for  such  shares  dated  September  30th, 
1874. 

At  the  trial  before  Lopes,  J.,  during  the  Middlesex  Sittings,  1878, 
the  following  facts  were  proved.  In  1874  one  Kendrick  was  acting 
in  Glamorganshire  as  the  agent  of  the  company  for  the  placing  of 
their  shares,  and  on  September  30th  the  defendant  handed  to  Kend- 
rick an  application  in  writing  for  shares  in  the  plaintiffs'  company, 
which  stated  that  the  defendant  had  paid  to  the  bankers  of  the  com- 
pany £5,  being  a  deposit  of  Is.  per  share,  and  requesting  an  allotment 
of  100  shares,  and  agreeing  to  pay  the  further  sum  of  198.  per  share 
within  twelve  months  of  the  date  of  the  allotment.  Kendrick  duly 
forwarded  this  application  to  the  plaintiffs  in  London,  and  the  sec- 
retary of  the  company  on  October  20th,  1874,  made  out  the  letter  of 
allotment  in  favor  of  the  defendant,  which  was  posted  addressed  to 
the  defendant  at  his  residence,  16  Herbert  Street,  Swansea,  Glamor- 
ganshire; his  name  was  then  entered  on  the  register  of  shareholders. 
This  letter  of  allotment  never  reached  the  defendant.  The  defend- 
ant never  paid  the  £5  mentioned  in  his  application,  but  the  pliuntiffs' 
company  being  indebted  to  the  defendant  in  the  sum  of  £5  for  com- 
mission, that  sum  was  duly  credited  to  his  account  in  their  books. 
In  July,  1875,  a  dividend  at  the  rate  of  2^  per  cent  was  declared  on 
the  shares,  and  in  February,  1876,  a  further  dividend  at  the  same 
rate;  these  dividends,  amounting  altogether  to  the  sum  of  58.,  were 
also  credited  to  the  defendant's  account  in  the  books  of  the  plain- 
tiffs' company.  Afterward  the  company  went  into  liquidation,  and 
on  December  7th,  1877,  the  official  liquidator  applied  for  the  sum 
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sued  for  from  the  defendant;  the  defendant  declined  to  pay  on  the 
ground  that  he  was  not  a  shareholder. 

On  these  facts  the  learned  judge  left  two  questions  to  the  jury. 
1.  Was  the  letter  of  allotment  of  October  20th  in  fact  posted?  2. 
Was  the  letter  of  allotment  received  by  the  defendant?  The  jury 
found  the  first  question  in  the  affiimative  and  the  last  in  the  negative. 

The  learned  judge  reserved  the  case  for  further  consideration,  and 
after  argument  directed  judgment  to  be  entered  for  the  plaintiffs  on 
the  authority  of  Dunlop  v.  Higgins.^ 

The  defendant  appealed. 

The  following  judgments  were  delivered:  * 

Thesioer,  L.  J.  In  this  case  the  defendant  made  an  application 
for  shares  in  the  plaintiffs'  company  under  circumstances  from  which 
we  must  imply  that  he  authorized  the  company,  in  the  event  of  their 
allotting  to  him  the  shares  applied  for,  to  send  the  notice  of  allot- 
ment by  post.  The  company  did  allot  him  the  shares,  and  duly  ad- 
dressed to  him  and  posted  a  letter  containing  the  notice  of  allotment, 
but  upon  the  finding  of  the  jury  it  must  be  taken  that  the  letter  never 
reached  its  destination.  In  this  state  of  circumstances  Lopes,  J., 
has  decided  that  the  defendant  is  liable  as  a  shareholder.  He  based 
his  decision  mainly  upon  the  ground  that  the  point  for  his  considera- 
tion was  covered  by  authority  binding  upon  him,  and  I  am  of  opinion 
that  he  did  so  rightly,  and  that  it  is  covered  by  authority  equally 
binding  upon  this  Court. 

The  leading  case  upon  the  subject  is  Dunlop  v.  Higgins.'  It  is 
true  that  Lord  Ck>ttenham  might  have  decided  that  case  without  de- 
ciding the  point  raised  in  this.  But  it  appears  to  me  equally  true 
that  he  did  not  do  so,  and  that  he  preferred  to  rest  and  did  rest  his 
judgment  as  to  one  of  the  matters  of  exception  before  him  upon  a 
principle  which  embraces  and  governs  the  present  case.  *  *  * 
But  if  Dunlop  v.  Higgins  '  were  out  of  the  way,  Harris's  Case  ^  would 
still  go  far  to  govern  the  present.  There  it  was  held  that  the  accept- 
ance of  the  offer  at  all  events  binds  both  parties  from  the  time  of  the 
acceptance  being  posted,  and  so  as  to  prevent  any  retractation  of  the 
offer  being  of  effect  after  the  acceptance  had  been  posted.  Now, 
whatever  in  abstract  discussion  may  be  said  as  to  the  legal  notion  of 
its  being  necessary,  m  order  to  the  effecting  of  a  valid  and  binding 

n  H.  L.  C.  381. 

*  Concurring  opinion  of  BaggaUaji  L,  J.,  omitted-^Eds. 
» 1  H.  L.  C.  381. 

*  Law  Rep.  7  Ch*  687. 
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contract,  that  the  minds  of  the  parties  should  be  brought  together 
at  one  and  the  same  moment,  that  notion  is  practically  the  founda- 
tion of  English  law  upon  the  subject  of  the  formation  of  contracts. 
Unless  therefore  a  contract  constituted  by  correspondence  is  abso- 
lutely concluded  at  the  moment  that  the  continuing  oiffer  is  accepted 
by  the  person  to  whom  the  offer  is  addressed,  it  is  difficult  to  see  how 
the  two  minds  are  ever  to  be  brought  together  at  one  and  the  same 
moment.  This  was  pointed  out  by  Lord  Ellenborough  in  the  case  of 
Adams  v.  Lindsell/  which  is  recognized  authority  upon  this  branch 
of  the  law.  But,  on  the  other  hand,  it  is  a  principle  of  law,  as  well 
established  as  the  legal  notion  to  which  I  have  referred,  that  the 
minds  of  the  two  parties  must  be  brought  together  by  mutual  com- 
munication. An  acceptance,  which  only  remains  in  the  breast  of 
the  acceptor  without  being  actually  and  by  legal  implication  com- 
municated to  the  offerer,  is  no  binding  acceptance.  How,  then,  are 
these  elements  of  law  to  be  harmonized  in  the  case  of  contracts  formed 
by  correspondence  through  the  poet?  I  see  no  better  mode  than  that 
of  treating  the  post-office  as  the  agent  of  both  parties,  and  it  was  so 
considered  by  Lord  Romilly  in  Hebb's  Case,^  when  in  the  course  of 
his  judgment  he  said:  '^Dunlop  v.  Higgins '  decides  that  the  posting 
of  a  letter  accepting  an  offer  constitutes  a  binding  contract,  but  the 
reason  of  that  is,  that  the  post-office  is  the  common  agent  of  both 
parties."  Alderson,  B.,  also  in  Stocken  v.  Collin,^  a  case  of  notice  of 
dishonor,  and  the  case  referred  to  by  Lord  Ck>ttenham,  says:  ''If  the 
doctrine  that  the  post-office  is  only  the  agent  for  the  deliveiy  of  the 
notice  were  correct,  no  one  could  safely  avail  himself  of  that  mode  of 
transmission."  But  if  the  post-office  be  such  common  agent,  then  it 
seems  to  me  to  follow  that,  as  soon  as  the  letter  of  acceptance  is  de- 
livered to  the  post-office,  the  contract  is  made  as  complete  and  final 
and  absolutely  binding  as  if  the  acceptor  had  put  his  letter  into  the 
hands  of  a  messenger  sent  by  the  offerer  himself  as  his  agent  to  de- 
liver the  offer  and  receive  the  acceptance.  What  other  principle  can 
be  adopted  short  of  holding  that  the  contract  is  not  complete  by  ac- 
ceptance until  and  except  from  the  time  that  the  letter  containing 
the  acceptance  is  delivered  to  the  offerer,  a  principle  which  has  been 
distinctly  negatived?  This  difficulty  was  attempted  to  be  got  over 
in  the  British  and  American  Telegraph  Co.  v.  Colson,'  which  was  a 
case  directly  on  all  fours  with  the  present  and  in  which  Kelly,  C.  B.,^ 

U  B.  &  A.  681.  >Law  Rep.  4  Eq.  at  p.  12. 

» 1  H.  L.  C.  381.  *7  M.  &  W.  at  p.  516. 

•  Law  Rep.  6  Ex.  108.  *  Ilnd.,  at  p.  116. 
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is  reported  to  have  said:  ''  It  may  be  that  in  general,  though  not  in 
all  cases,  a  contract  takes  effect  from  the  time  of  acceptance  and  not 
from  the  subsequent  notification  of  it.  As  in  the  case  now  before  the 
Court,  if  the  letter  of  allotment  has  been  delivered  to  the  defendant 
in  the  due  course  of  the  post  he  would  have  become  a  shareholder 
from  the  date  of  the  letter.  And  to  this  effect  is  Potter  v.  Sanders.^ 
And  hence,  i>erhap8,  the  mistake  has  arisen  that  the  contract  is  bind- 
ing upon  both  parties  from  the  time  when  the  letter  is  written  and 
put  into  the  post,  although  never  delivered;  whereas  although  it  may 
be  binding  from  the  time  of  acceptance,  it  is  only  binding  at  all  when 
afterward  duly  notified."  But  with  deference  I  would  ask  how  a 
man  can  be  said  to  be  a  shareholder  at  a  time  before  he  was  bound  to 
take  any  shares,  or  to  put  the  question  in  the  form  in  which  it  is  put 
by  Mellish,  L.  J.,  in  Harrises  Case,^  how  there  can  be  any  relation 
back  in  a  case  of  this  kind  as  there  may  be  in  bankruptcy.  If,  as  the 
Lord  Justice  said,  the  contract  after  the  letter  has  arrived  in  time  is 
to  be  treated  as  having  been  made  from  the  time  the  letter  is  posted,, 
the  reason  is  that  the  contract  was  actually  made  at  the  time  when 
the  letter  was  posted.  The  principle  indeed  laid  down  in  Harris's 
Case  '  as  well  as  in  Dunlop  v.  Higgins,^  can  really  not  be  reconciled 
with  the  decision  m  the  British  and  American  Telegraph  Co.  v.  Col- 
son.^  James,  L.  J.,  in  the  passage  I  have  already  quoted  *  affirms 
the  proposition  that  when  once  the  acceptance  is  posted  neither 
party  can  afterward  escape  from  the  contract,  and  refers,  with  ap- 
proval, to  Hebb's  Caae.^  There  a  distinction  was  taken  by  the  Master 
of  the  Rolls  that  the  company  chose  to  send  the  letter  of  allotment  to 
their  own  agent,  who  was  not  authorized*  by  the  a^^licant  for  shares 
to  receive  it  on  his  behalf,  and  who  never  delivered  it,  but  he  at  the 
same  time  assumed  that  if,  instead  of  sending  it  through  an  author- 
ized agent,  they  had  sent  it  through  the  post-offioe,  the  applicant 
would  have  been  bound,  although  the  letter  had  never  been  delivered. 
Mellish,  L.  J.,  really  goes  as  far,  and  states  forcibly  the  reasons  in 
favor  of  this  view.  The  mere  suggestion  thrown  out  (at  the  close  of 
his  judgment,  at  p.  597),  when  stopping  short  of  actually  overruling 
the  decision  in  the  British  and  American  Telegraph  Co.  v.  Colson,^ 
that  although  a  contract  is  complete  when  the  letter  accepting  an 
offer  is  posted,  yet  it  may  be  subject  to  a  condition  subsequent  that, 

^6Hare,  1.  >  Law  Rep.  7  Ch.  586,  at  p.  596. 

»  Law  Rep.  7  Ch.  586,  at  p.  696.  M  H.  L.  C.  381. 

•LawRep.6Ex.  106.  •  Harris'fl  Case,  Law  Rep.  7  Ch.  592. 

7  Law  Rep.  4  Eq.  9.  •LawRep.6£x.  108. 
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if  the  letter  does  not  arrive  in  due  course  of  post,  then  the  parties  may 
act  on  the  assumption  that  the  offer  has  not  been  accepted,  can 
hardly,  when  contrasted  with  the  rest  of  the  judgment,  be  said  to 
represent  his  own  opinion  on  the  law  upon  the  subject.  The  contract, 
as  he  says,^  is  actually  made  when  the  letter  is  posted.  The  acceptor, 
in  posting  the  letter,  has,  to  use  the  language  of  Lord  Blackburn,  in 
Brogden  v.  Directors  of  Metropolitan  By.  Co.,^  ''put  it  out  of  his 
control  and  done  an  extraneous  act  which  clinches  the  matter,  and 
shows  beyond  all  doubt  that  each  side  is  bound."  How,  then,  can  a 
casualty  in  the  post,  whether  resulting  in  delay,  which  in  commercial 
transactions  is  often  as  bad  as  no  delivery,  or  in  non-delivery,  unbind 
the  parties  or  unmake  the  contract?  To  me  it  appears  that  in  practice 
a  contract  complete  upon  the  acceptance  of  an  offer  being  posted, 
but  liable  to  put  an  end  to  by  an  accident  in  the  post,  would  be  more 
mischievous  than  a  contract  only  binding  upon  the  parties  to  it  upon 
the  acceptance  actually  reaching  the  offerer,  and  I  can  see  no  principle 
of  law  from  which  such  an  anomalous  contract  can  be  deduced. 

There  is  no  doubt  that  the  implication  of  a  complete,  final,  and 
absolutely  binding  contract  being  formed,  as  soon  as  the  acceptance 
of  an  offer  is  posted,  may  in  some  cases  lead  to  inconvenience  and 
hardship.  But  such  there  must  be  at  times  in  every  view  of  the  law. 
It  is  impossible  in  transactions  which  pass  between  parties  at  a  dis- 
tance, and  have  to  be  carried  on  through  the  mediiun  of  correspon- 
dence, to  adjust  conflicting  rights  between  innocent  parties,  so  as  to 
make  the  consequences  of  mistake  on  the  part  of  a  mutual  agent  fall 
equally  upon  the  shoulders  of  both.  At  the  same  time  I  am  not  pre- 
pared to  admit  that  the  implication  in  question  will  lead  to  any  great 
or  general  inconvenience  or  hardship.  An  offerer,  if  he  chooses,  may 
always  make  the  formation  of  the  contract  which  he  proposes  depen- 
dent upon  the  actual  communication  to  himself  of  the  acceptance.  If 
he  trusts  to  the  post  he  trusts  to  a  means  of  communication  which, 
as  a  rule,  does  not  fail,  and  if  no  answer  to  his  offer  is  received  by  him, 
and  the  matter  is  of  importance  to  him,  he  can  make  inquiries  of  the 
person  to  whom  his  offer  was  addressed.  On  the  other  hand,  if  the 
contract  is  not  finally  concluded,  except  in  the  event  of  the  acceptance 
actually  reaching  the  offerer,  the  door  would  be  opened  to  the  per- 
petration of  much  fraud,  and,  putting  aside  this  consideration,  con- 
siderable delay  in  commercial  transactions,  in  which  despatch  is, 
as  a  rule,  of  the  greatest  consequence,  would  be  occasioned;  for  the 
acceptor  would  never  be  entirely  safe  in  acting  upon  his  acceptance 

1  Law  Rep.  7  Ch.  at  p.  596.  *  2  App.  Gas.  666,  601. 
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until  he  had  received  notice  that  his  letter  of  acceptance  had  reached 
its  destination. 

Upon  balance  of  conveniences  and  inconveniences  it  seems  to  me, 
applying  with  slight  alterations  the  language  of  the  Supreme  Court 
of  the  United  States  in  Tayloe  v.  Merchants'  Fire  Insurance  Co.,^ 
more  consistent  with  the  acts  and  declarations  of  the  parties  in  this 
case  to  consider  the  contract  complete  and  absolutely  binding  on  the 
transmission  of  the  notice  of  allotment  through  the  post,  as  the 
medium  of  conununication  that  the  parties  themselves  contemplated, 
instead  of  postponing  its  completion  until  the  notice  had  been  re- 
ceived by  the  defendant.  Upon  principle,  therefore,  as  well  as 
authority,  I  think  that  the  judgment  of  Lopes,  J.,  was  right  and 
should  be  affirmed,  and  that  this  appeal  should  therefore  be  dismissed. 

Bramwell,  L.  J.  The  question  in  this  case  is  not  whether  the 
post-office  was  a  proper  medium  of  communication  from  th^  plaintiffs 
to  the  defendant.  There  is  no  doubt  that  it  is  so  in  all  cases  where 
personal  service  is  not  required.  It  is  an  ordinary  mode  of  communi- 
cation, and  every  person  who  gives  any  one  the  right  to  communicate 
with  him  gives  the  right  to  communicate  in  an  ordinary  manner,  and 
so  in  this  way  and  to  this  extent,  that  if  an  offer  were  made  by  letter 
in  the  morning  to  a  person  at  a  place  within  half  an  hour's  railway 
journey  of  the  offerer,  I  should  say  that  an  acceptance  by  post,  though 
it  did  not  reach  the  offerer  till  the  next  morning,  would  be  in  time. 
Nor  is  the  question  whether,  when  the  letter  reaches  an  offerer,  the 
latter  is  bound  and  the  bargain  made  from  the  time  the  letter  is 
posted  or  despatched,  whether  by  post  or  otherwise.  The  question 
in  this  case  is  different.  I  will  presently  state  what  in  my  judgment 
it  is.  Meanwhile  I  wish  to  mention  some  elementary  propositions 
which,  if  carefully  borne  in  mind,  will  assist  in  the  determination  of 
this  case: 

First.  Wh^re  a  prox)Osition  to  enter  into  a  contract  is  made  and 
accepted,  it  is  necessary,  as  a  rule,  to  constitute  the  contract  that 
there  should  be  a  communication  of  that  acceptance  to  the  proposer, 
per  Brian,  C.  J.,  and  Lord  Blackburn:  Brogden  v.  Metropolitan  Ry. 
Co.2 

Secondly.  That  the  present  case  is  one  of  proposal  and  acceptance. 

Thirdly.  That  as  a  consequence  of  or  involved  in  the  first  proposi- 
tion, if  the  acceptance  is  written  or  verbal — i.  e.,  is  by  letter  or  mes- 
sage, as  a  rule,  it  must  reach  the  proposer  or  there  is  no  communica- 
tion, and  so  no  acceptance  of  the  offer. 

1 9  Howard  S.  Ct.  Rep.  390.  >  2  App.  Gas.  at  p.  692. 
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Fourthly.  That  if  there  is  a  difference  where  the  acceptance  is  by 
a  letter  sent  through  the  post  which  does  not  reach  the  offerer,  it 
must  be  by  virtue  of  some  general  rule  or  some  particular  agreement 
of  the  parties.  As,  for  instance,  there  might  be  an  agreement  that  the 
acceptance  of  the  proposal  may  be  by  sending  the  article  offered  by 
the  proposer  to  be  bought,  or  hanging  out  a  flag  or  sign  to  be  seen 
by  the  offerer  as  he  goes  by,  or  leaving  a  letter  at  a  certain  place, 
or  any  other  agreed  mode,  and  in  the  same  way  there  might  be  an 
agreement  that  dropping  a  letter  in  a  post  pillar-bo^  or  other  place 
of  reception  should  suffice. 

Fifthly.  That  as  there  is  no  such  special  agreement  in  this  case, 
the  defendant,  if  bound,  must  be  bound  by  some  general  rule  which 
makes  a  difference  when  the  post-office  is  employed  as  the  means  of 
communication. 

Sixthly.  That  if  there  is  any  such  general  rule  applicable  to  the 
communication  of  the  acceptance  of  offers,  it  is  equally  applicable 
to  all  communications  that  may  be  made  by  post.  Because,  as  I 
have  said,  the  question  is  not  whether  this  commimication  may  be 
made  by  post.  If,  therefore,  posting  a  letter  which  does  not  reach 
is  a  sufficient  communication  of  acceptance  of  an  offer,  it  is  equally 
a  coQununication  of  everything  else  which  may  be  conununicated 
by  post — e.  g.,  notice  to  quit.  It  b  impossible  to  hold,  if  I  offer  my 
landlord  to  sell  him  some  hay,  and  he  writes  accepting  my  offer,  and 
in  the  same  letter  gives  me  notice  to  quit,  and  posts  his  letter,  which, 
however,  does  not  reach  me,  that  he  had  communicated  to  me  his 
acceptance  of  my  offer,  but  not  his  notice  to  quit.  Suppose  a  man  has 
paid  his  tailor  by  check  or  bank-note,  and  posts  a  letter  containing 
a  check  or  bank-note  to  his  tailor,  which  never  reaches,  is  the  tcdlor 
paid?  If  he  is,  would  he  be  if  he  had  never  been  paid  before  in  that 
way?  Suppose  a  man  is  in  the  habit  of  sending  checks  and  bank- 
notes to  his  banker  by  poet,  and  poets  a  letter  containing  checks  and 
bank-notes,  which  never  reaches.  Is  the  banker  liable?  Would  he 
be  if  this  was  the  first  instance  of  a  remittance  of  the  sort?  In  the 
cases  I  have  supposed,  the  tailor  and  banker  may  have  recognized 
this  mode  of  remittance  by  sending  back  receipts  and  putting  the 
money  to  the  credit  of  the  remitter.  Are  they  liable  with  that?  Are 
they  liable  without  it?  The  question  then  is,  Is  poetmg  a  letter  which 
is  never  received  a  oonmiunication  to  the  perBon  addressed,  or  an 
equivalent,  or  something  which  dispenses  with  it?  It  is  for  those  who 
say  it  is  to  make  good  their  contention.  I  ask  why  b  it?  My  answer 
beforehand  to  any  argimient  that  may  be  urged  is,  that  it  is  not  a 
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communication,  and  that  there  is  no  agreement  to  take  it  as  an  equiva- 
lent for  or  to  dispense  with  a  coomiunication.  That  those  who  affirm 
the  contrary  say  the  thing  which  is  not.  That  if  Brian,  C.  J.,  had  had 
to  adjudicate  on  the  case,  he  would  deliver  the  same  judgment  as 
that  reported.  That  because  a  man,  who  may  send  a  conmnmication 
by  post  or  otherwise,  sends  it  by  jXMst,  he  should  bind  the  person 
addressed,  though  the  communication  never  reaches  him,  while  he 
would  not  so  bind  him  if  he  had  sent  it  by  hand,  is  impossible.  There 
is  no  reason  in  it;  it  is  simply  arbitrary.  I  ask  whether  any  one  who 
thinks  so  is  prepared  to  follow  that  opinion  to  its  consequence;  sup- 
pose the  offer  is  to  sell  a  particular  chattel,  and  the  letter  accepting 
it  never  arrives,  is  the  property  in  the  chattel  transferred?  Suppose 
it  is  to  sell  an  estate  or  grant  a  lease,  is  the  bargain  completed?  The 
lease  might  be  such  as  not  to  require  a  deed,  could  a  subsequent 
lessee  be  ejected  by  the  would-be  acceptor  of  the  offer  because  he  had 
posted  a  letter.  Suppose  an  article  is  advertised  at  so  much,  and  that 
it  would  be  sent  on  receipt  of  a  post-office  order.  Is  it  enough  to 
post  the  letter?  If  the  word  ''receipt"  is  relied  on,  is  it  really  meant 
that  that  makes  a  difference?  If  it  should  be  said  let  the  offerer  wait, 
the  answer  is,  may  be  he  may  lose  his  market  meanwhile.  Besides, 
his  offer  may  be  by  advertisement  to  all  mankind.  Suppose  a  re- 
ward for  information,  information  posted  does  not  reach,  some  one 
else  gives  it  and  is  paid,  is  the  offerer  liable  to  the  first  man? 

It  18  said  that  a  contrary  rule  would  be  hard  on  the  would-be  ac- 
ceptor, who  may  have  made  his  arrangements  on  the  footing  that  the 
bargain  was  concluded.  But  to  hold  as  contended  would  be  equally 
hard  on  the  ^offerer,  who  may  have  made  his  arrangements  on  the 
footing  that  his  offer  was  not  accepted;  his  non-receipt  of  any  com- 
munication may  be  attributable  to  the  person  to  whom  it  was  made 
being  absent.  What  is  he  to  do  but  to  act  on  the  n^ative,  that  no 
communication  has  been  made  to  him?  Further,  the  use  of  the  post- 
office  is  no  more  authorized  by  the  offerer  than  the  sending  an  answer 
by  hand,  and  all  these  hardships  would  befall  the  person  posting  the 
letter  if  he  sent  it  by  hand.  Doubtless  in  that  case  he  would  be  the 
person  to  suffer  if  the  letter  did  not  reach  its  destination.  Why 
should  his  sending  it  by  post  relieve  him  of  the  loss  and  cast  it  on  the 
other  party.  It  was  said,  if  he  sends  it  by  hand  it  is  revocable,  but 
not  if  he  sends  it  by  post,  which  makes  the  difference.  But  it  is  rev- 
ocable when  sent  by  postj  not  that  the  letter  can  be  got  back,  but 
its  arrival  might  be  anticipated  by  a  letter  by  hand  or  telegram,  and 
there  is  no  case  to  show  that  such  anticipation  would  not  prevent  the 
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letter  from  binding.  It  would  be  a  most  alarming  thing  to  say  that 
it  would.  That  a  letter  honestly  but  mistakenly  written  and  posted 
must  bind  the  writer  if  hours  before  its  arrival  he  informed  the  person 
addressed  that  it  was  coming,  but  was  wrong  and  recalled;  suppose  a 
false  but  honest  character  given,  and  the  mistake  found  out  after  the 
letter  posted,  and  notice  that  it  was  wrong  given  to  the  person  ad- 
dressed. 

Then,  as  was  asked,  is  the  principle  to  be  applied  to  tel^rams? 
Further,  it  seems  admitted  that  if  the  proposer  said,  "  Unless  I  hear 
from  you  by  return  of  post  the  offer  is  withdrawn,"  that  the  letter 
accepting  it  must  reach  him  to  bind  him.  There  is,  indeed,  a  case 
recently  reported  in  the  Times,  before  the  Master  of  the  Rolls,  where 
the  offer  was  to  be  accepted  within  fourteen  days,  and  it  is  said  to  have 
been  held  that  it  was  enough  to  post  the  letter  on  the  14th,  though  it 
would  and  did  not  reach  the  offerer  till  the  15th.  Of  course  there  may 
have  been  something  in  that  case  not  mentioned  in  the  report.  But 
as  it  stands  it  comes  to  this,  that  if  an  offer  is  to  be  accepted  in  June, 
and  there  is  a  month's  post  between  the  places,  posting  the  letter 
on  June  30th  will  suflSice,  though  it  does  not  reach  till  July  31st;  but 
that  case  does  not  affect  this.  There  the  letter  reached,  here  it  has 
not.  If  it  is  not  admitted  that  ''unless  I  hear  by  return  the  offer  is 
withdrawn"  makes  the  receipt  of  the  letter  a  condition,  it  is  to  say  an 
express  condition  goes  for  naught.  If  it  is  admitted,  is  it  not  what 
every  letter  says?  Are  there  to  be  fine  distinctions,  such  as,  if  the 
words  are  "  unless  I  hear  from  you  by  return  of  post,"  etc.,  it  is  neces- 
sary the  letter  should  reach  him,  but "  let  me  know  by  return  of  post," 
it  is  not;  or  if  in  that  case  it  is,  yet  it  is  not  where  there  is  an  offer 
without  those  words.  Lord  Blackburn  says  that  Mellish,  L.  J., 
accurately  stated  that  where  it  is  expressly  or  impliedly  stated  in  the 
offer,  "you  may  accept  the  offer  by  posting  a  letter,"  the  moment  you 
post  this  letter  the  offer  is  accepted.  I  agree;  and  the  same  thing  is 
true  of  any  other  mode  of  acceptance  offered  with  the  offer  and  acted 
on —  as  firing  a  cannon,  sending  off  a  rocket,  give  your  answer  to  my 
servant  the  bearer.  Lord  Blackburn  was  not  dealing  with  the  ques- 
tion before  us;  there  was  no  doubt  in  the  case  before  him  that  the 
letter  had  reached.  As  to  the  authorities,  I  shall  not  re-examine  those 
in  existence  before  the  British  and  American  Telegraph  Co,  v.  Colson.^ 
But  I  wish  to  say  a  word  as  to  Dunlopv.  Higgins;^  the  whole  difficulty 
has  arisen  from  some  expressions  in  that  case.  Mr.  Finlay's  argument 
and  reference  to  the  case  when  originally  in  the  Scotch  Court  has 
>  Law  Rep.  6  Ex.  108.  *  1  H.  L.  C.  381. 
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satisfied  me  that  Dunlop  v.  Higgins  ^  decided  nothing  oontraiy  to  the 
defendant  in  this  case.  Mellish,  L.  J.,  in  Harris's  Case,^  says:  ''That 
case  is  not  a  direct  decision  on  the  point  before  us."  It  is  true,  he 
adds,  that  he  has  great  difficulty  in  reconciling  the  case  of  the  British 
and  American  Tel^raph  Co.  v.  Colson  '  with  Dunlop  v.  Higgins.^  I 
do  not  share  that  difficulty.  I  think  they  are  perfectly  reconcilable, 
and  that  I  have  shown  so.  Where  a  posted  letter  arrives,  the  contract 
is  complete  on  the  posting.  So  where  a  letter  sent  by  hand  arrives, 
the  contract  is  complete  on  the  writing  and  delivery  to  the  messenger. 
Why  not?  All  the  extraordinary  and  mischievous  consequences  which 
the  Lord  Justice  points  out  in  Harris's  Case  ^  might  happen  if  the  law' 
were  otherwise  when  a  letter  is  posted,  would  equally  happen  where  it 
is  sent  otherwise  than  by  the  post.  He  adds  that  the  question  bef()re 
the  Lords  in  Dunlop  v.  Higgins  ^  was  whether  the  ruling  of  the  Lord 
Justice  Clerk  was  correct,  and  they  held  it  was.  Now  Mr.  Finlay 
showed  very  clearly  that  the  Lord  Justice  Clerk  decided  nothing  in- 
consistent with  the  judgment  in  the  British  and  American  Telegraph 
Co.  V.  Colson.^  Since  the  last  case  there  have  been  two  before 
Vice-Chancellor  Malins,  in  the  earlier  of  which  he  thought  it  ''reason- 
able," and  followed  it.  In  the  other,  because  the  Lord  Justices  had 
in  Harris's  Case  ^  thrown  cold  water  on  it,  he  appears  to  have  thought 
it  not  reasonable.  He  says,  suppose  the  sender  of  a  letter  says,  '^I 
make  you  an  oflfer,  let  me  have  an  answer  by  return  of  post."  By 
return  the  letter  is  posted,  and  A.  has  done  all  that  the  person  making 
the  offer  requests.  Now  that  is  precisely  what  he  has  not  done.  He 
has  not  let  him  "  have  an  answer."  He  adds  there  is  no  default  on  his 
part.  Why  should  he  be  the  only  person  to  suffer?  Very  true.  But 
there  is  no  default  in  the  other,  and  why  should  he  be  the  only  person 
to  suffpr?  The  only  other  authority  is  the  expression  of  opinion  by 
Lopes,  J.,  in  the  present  case.-  He  says  the  proposer  may  guard 
himself  against  hardship  by  making  the  proposal  expressly  conditioned 
on  the  arrival  of  the  answer  within  a  definite  time.  But  it  need  not 
be  express  nor  within  a  definite  time.  It  is  enough  that  it  is  to  be 
inferred  that  it  is  to  be,  and  if  it  is  to  be  it  must  be  within  a  reason- 
able time.  The  mischievous  consequences  he  points  out  do  not  follow 
from  that  which  I  am  contending  for.  I  am  at  a  loss  to  see  how  the 
post-office  is  the  agent  for  both  parties.    What  is  the  agency  as  to 

U  H.  L.  C.  381.  s  Law  Rep.  7  Ch.  596. 

•  Law  Rep.  6 Ex.  108.  «!  H.  L.  G.  381. 

» Law  Rep.  7  Ch.  596.  » 1  H.  L.  C.  381. 

7  Law  Rep.  6  Ex.  108.  « Law  Rep.  7  Ch.  596. 
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the  sender?  merely  to  receive?  But  suppose  it  is  not  an  answer,  but 
an  original  communication.  What  then?  Does  the  extent  of  the 
agency  of  the  post-office  depend  on  the  contents  of  the  letter?  But 
if  the  post-office  is  the  agent  of  both  parties,  then  the  agent  of  both 
parties  has  failed  in  his  duty,  and  to  both.  Suppose  the  offerer  says, 
'^  My  offer  is  conditional  on  your  answer  reaching  me.''  Whose  agent 
is  the  post-office  then?  But  how  does  an  offerer  make  the  post-office 
his  agent,  because  he  gives  the  offeree  an  option  of  using  that  or  any 
other  means  of  communication? 

I  am  of  opinion  that  this  judgment  should  be  reversed.  I  am  of 
opinion  that  there  was  no  bargain  between  these  parties  to  allot  and 
take  shares,  that  to  make  such  bargain  there  should  have  been  an 
acceptance  of  the  defendant's  offer  and  a  communication  to  him  of 
that  acceptance.  That  there  was  no  such  communication.  That  post- 
ing a  letter  does  not  differ  from  other  attempts  at  communication  in 
any  of  its  consequences,  save  that  it  is  irrevocable  as  between  the 
poster  and  post-office.  The  difficulty  has  arisen  from  a  mistake  as 
to  what  was  decided  in  Dunlop  v.  Higgins,^  and  from  supposing  that 
because  there  is  a  right  to  have  recourse  to  the  post  as  a  means  of 
communication,  that  right  is  attended  with  some  peculiar  conse- 
quences, and  also  from  supposing  that  because  if  the  letter  reaches  it 
binds  from  the  time  of  posting,  it  also  binds  though  it  never  reaches. 
Mischief  may  arise  if  my  opinion  prevails.  It  probably  will  not,  as  so 
much  has  been  said  on  the  matter  that  principle  is  lost  sight  of.  I 
believe  equal  if  not  greater,  will,  if  it  does  not  prevail.  I  believe  the 
latter  will  be  obviated  only  by  the  rule  being  made  nugatory  by  every 
prudent  man  saying, ''  Your  answer  by  post  is  only  to  bind  if  it  reaches 
me."  But  the  question  is  not  to  be  decid^  on  these  considerations. 
What  is  the  law?  What  is  the  principle?  If  Brian,  C.  J.,  had  had  to 
decide  this,  a  public  post  being  instituted  in  his  time,  he  would  have 
said  the  law  is  the  same,  now  there  is  a  post,  as  it  was  before — ^vie., 
a  communication  to  affect  a  man  must  be  a  communication—^,  e., 
must  reach  him. 

Judgment  affirmed^ 

» 1  H.  L.  C.  381. 

<  VasBar  v.  Camp  (1854),  11  N.  Y.  441,  accord, 

"The  fact  that  there  was  a  valid  contract  has  been  fouii4  by  the  referee.  The 
evidcDoe  showed  that  a  propoeal,  in  writing,  was  made  by  Mr.  Daly  to  the  plain- 
tiff for  an  engagement  of  her  servicee  for  the  year  1809.  The  plaintiff  testifies 
that  she  signed  an  acceptance  on  Saturday,  April  13th,  1870,  and  placed  it  in  the 
letter-box  of  the  defendant,  at  the  theatre.  The  defendant  admits  that  this  letter- 
box was  sometimes  used  as  a  place  for  deposit  of  the  dupUcates  of  contracts  made 
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JOHN  B.  TREVOR,  Jr.,   and  JAMES  B.  COLGATE,  Appel- 
lants, V.  JOHN  WOOD,  BT  Al.,  Rbbpondentb 

In  the  Court  of  Appeals  of  New  York,  1867 

[Reported  in  36  New  York  307] 

Appeal  from  a  judgment  of  the  Supreme  Court  rendered  at  Gen- 
eral Term,  in  the  first  district,  reversing  a  judgment  entered  upon 
the  report  of  Hon.  William  Mitchell,  referee,  and  ordering  a  new  trial 
before  the  same  referee. 

between  him  and  the  acton.  It  is  true  that  he  testified  that  he  never  received 
the  papers  which  the  plaintiff  asserts  that  she  deposited  in  the  box.  This,  however, 
is  immatenai.  The  minds  of  the  parties  met  when  the  plaintiff  complied  with 
the  usual,  or  even  occasional,  practice,  and  left  the  acceptance  in  a  place  of  de* 
posit  recognized  as  such  by  the  defendant.  This  doctrine  is  analogous  to  that 
which  has  been  adopted  in  the  case  of  communication  by  letter  or  by  telegraph. 
(Vassar  v.  Camp,  II  N.  Y.  441;  Trevor  v.  Wood,  36  id.  307.)  The  principle  gov- 
erning these  cases  is,  that  there  is  a  concurrence  of  the  minds  of  the  parties  upon 
a  distinct  proposition,  manifested  by  an  overt  act.  (White  y.  Corlies,  46  N.  Y. 
467).  The  deposit  in  the  box,  under  the  circumstances  of  the  present  case,  is 
such  an  act."— Dwight,  C,  in  Howard  y.  Daly  (1875),  61  N.  Y.  362,  365,  366. 

In  Crown  Point  Iron  Company  v.  £tna  Insurance  Company  (1891),  127  N.  Y. 
608,  actions  were  brought  on  six  policies  of  fire  insurance.  One  policy  had  been 
issued  by  Page,  as  agent  for  one  of  the  insurers;  the  others,  at  the  request  of  Page, 
acting  afl  the  plaintiff's  agent,  by  Little,  as  agent  for  the  other  insurers.  Each 
policy  contained  a  provision  that  "the  insurance  may  be  terminated  at  any  time, 
at  the  request  of  the  insured."  July  28,  plaintiff's  general  manager,  mailed  to 
Page  all  six  policies,  requesting  their  cancellation  "at  once."  Page  received  them 
July  29,  at  1:30  P.  M.,  and  at  4  P.  M.,  mailed  to  Little  the  five  policies  issued 
by  the  latter  in  a  letter  stating  that  they  were  sent  for  cancellation.  Little  took 
this  communication  from  his  post-office  drawer  during  the  evening  of  July  29 
or  the  morning  of  July  30,  (it  did  not  appear  which),  and,  finding  that  it  oon« 
tained  policies  of  plaintiff  which  he  supposed  were  to  be  cancelled,  replaced  it  in 
the  post-office  drawer.  July  29,  about  10:30  P.  M.,  the  property  covered  by  the 
policies  was  destroyed  by  fire.  Between  9  and  10  A.  M.,  July  30,  Little  took 
Page's  communication  from  the  post-office  to  his  own  office  and  there  read  the 
direcUcm  to  cancel  the  polides.  The  defendants  all  pleaded  that  the  policies 
were  cancelled  prior  to  the  fire. 

Vann,  J. — ^It  is  contended  by  the  defendants  that  the  mailing  of  the  policies 
with  a  letter  stating  the  object  sufficed  to  cancel  them  because  it  was  equivalent 
to  the  acceptance  of  a  proposition  by  mail.  It  was  long  ago  held  that  if  an  offer 
made  by  mail  is  accepted  by  mail,  the  contract  is  complete  from  the  moment  the 
letter  of  acceptance  is  mailed.  Those  cases  have  no  application  here,  because 
no  negotiation  was  pending  and  no  contract  was  proposed.    The  plaintiff  did  not 
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The  appellants  have  stipulated  that  if  the  judgment  be  affirmed, 
judgment  absolute  may  be  entered  against  them. 

The  appellants  are  dealers  in  bullion  in  New  York,  and  the  re- 
spondents are  dealers  in  bullion  in  New  Orleans.  In  1859  they  agreed 
to  deal  with  each  other  in  the  purchase  and  sale  of  dollars,  and  that 
all  communications  between  them  in  reference  to  such  transactions 
should  be  by  telegraph. 

On  January  30th,  1860,  the  appellants  telegraphed  from  New  York 
to  the  respondents,  at  New  Orleans,  asking  at  what  price  they  would 
sell  100,000  Mexican  dollars.  On  the  31st  of  the  same  month  the 
respondents  answered  that  they  would  deliver  50,000  at  7Ji;  and  on 
the  same  day  the  appellants  telegraphed  from  New  York  to  the  de- 
fendants, at  New  Orleans,  as  follows: 

"To  John  Wood  &  Co.: 

"Your  oflFer,  50,000  Mexicans  at  7J4,  accepted;  send  more  if  you 
can.  Trevor  &  Colgate." 

At  the  same  time  the  appellants  sent  by  mail  to  the  respondents 
a  letter  acknowledging  the  receipt  of  the  respondents'  telegram,  and 
copying  the  appellants'  telegraphic  answer.  On  the  same  day  the 
respondents  had  also  sent  by  mail  a  letter  to  the  appellants,  copying 
respondents'  telegram  of  that  date.  On  the  next  day  (February  1st, 
1860)  the  appellants  again  tel^raphed  to  the  respondents  as  follows: 

"To  John  Wood  &  Co.: 

"Accepted  by  telegraph  yesterday,  your  offer  for  50,000  Mexicans; 
send  as  many  more,  same  price.    Reply. 

"Trevor  &  Colgate." 

This  telegram,  as  well  as  that  January  31st,  from  the  appellants, 

make  any  offer  to  the  insurance  companies  that  might  or  might  not  be  accepted. 
It  sought  to  do  an  act  that  would  be  binding  on  the  companies,  whether  they  were 
willing  or  not.  That  act  was  a  surrender  of  the  policies  with  the  request  that  they 
be  terminated,  and  the  act  could  not  be  complete  until  the  request  reached  the 
companies  or  their  agent.  The  policies  and  notice  might  have  been  sent  by  a 
messenger,  who  would  have  been  the  agent  of  the  plaintiff  for  that  purpose.  Hav- 
ing been  sent  by  mail,  it  was  none  the  less  the  agency  of  the  plaintiff  than  if  a 
messenger  had  been  selected.  It  was  necessary  for  the  plaintiff,  in  order  to  ter- 
minate the  policies,  to  have  its  notice  actually  reach  the  companies  or  their  repre- 
sentative, and  the  instrument  selected  for  that  purpose  was  the  agent  of  the  plain- 
tiff, not  of  the  defendant. 

See  also,  Peabody  v.  Satterlee  (1901),  106  N.  Y.  174;  Fink  v.  Fink  (1902),  171 
N.  Y.  616.   Cf,  Wester  v.  Casein  Ck).  (1912),  206  N.  Y.  506.— Eds. 
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did  not  reach  the  respondents  until  10  A.  M.  on  February  4th,  1860, 
in  consequence  of  some  derangement  in  a  part  of  the  line  used  by  the 
appellants,  but  which  was  not  known  to  the  appellants  until  February 
4th,  when  the  telegraph  company  reported  the  line  down.  On  Febru- 
ary 3d  the  respondents  telegraphed  to  the  appellants  as  follows: 
"No  answer  to  our  despatch — dollars  are  sold."  And  on  the  same 
day  they  wrote  by  mail  to  the  same  eflfect.  The  appellants  received 
this  despatch  on  the  same  day,  and  answered  it  on  the  same  day  as 
follows: 

"  To  John  Wood  &  Co. : 

"  Your  offer  was  accepted  on  receipt." 

And  again  the  next  day: 

"The  dollars  must  come,  or  we  will  hold  you  responsible.    Reply. 

"Trevor  &  Colgate." 

And  again  on  February  4th  insisting  on  the  dollars  being  sent  "by 
this  or  next  steamer,"  and  saying,  "Don't  fail  to  send  the  dollars  at 
any  price." 

On  the  same  February  4th  the  respondents  telegraphed  to  appel- 
lants: "No  dollars  to  be  had.  We  may  ship  by  steamer  twelfth,  as 
you  propose,  if  we  have  them."  No  dollars  were  sent,  and  this  action 
was  brought  to  recover  damages  for  an  alleged  breach  of  contract  in 
not  delivering  them.    The  referee  found  for  the  plaintiff  $219.33. 

ScRUGHAM,  J.  The  offer  of  the  respondents  was  made  on  Janu- 
ary 31st,  and  they  did  not  attempt  to  revoke  it  until  February  3d. 
The  offer  was  accepted  by  the  appellants  before,  but  the  respondents 
did  not  obtain  knowlec^  of  the  acceptance  until  after  this  attempted 
revocation.  The  principal  question,  therefore,  which  arises  in  the 
case,  is  whether  a  "contract  was  created  by  this  acceptance  before 
knowledge  of  it  reached  the  respondents. 

The  case  of  Mactier  v.  Frith,  in  the  late  Court  of  Errors  (6  Wend. 
103),  settles  this  precise  question,  and  was  so  regarded  by  this  Court 
in  Vassar  v.  Camp  (1  Kern.  432),  where  it  is  said  that  the  principle 
established  in  the  case  of  Mactier  v.  Frith  was  that  it  was  only  neces- 
sary "that  there  should  be  concurrence  of  the  minds  of  the  parties 
upon  a  distinct  proposition  manifested  by  an  overt  act;  and  that  the 
sending  of  a  letter  announcing  a  consent  to  the  proposal  was  a  suffi- 
cient manifestation  and  consummated  the  contract  from  the  time  it 
was  sent." 
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There  b  nothing  in  either  the  case  of  Mactier  v.  Frith  nor  in  that 
of  Vassar  v.  Camp,  mdicating  that  tl\i8  effect  is  given  to  the  sending 
of  a  letter,  because  it  is  sent  by  mail  through  the  public  post-office, 
and  in  fact  the  letter  referred  to  in  the  first  case  could  not  have  been 
so  sent,  for  it  was  to  go  from  the  city  of  New  York  to  Jacmel,  in  the 
island  of  St.  Domingo,  between  which  places  there  was  at  that  time 
no  communication  by  mail. 

The  sending  of  a  letter  accepting  the  proposition  is  regarded  as  an 
acceptance,  because  it  is  an  overt  act  clearly  manifesting  the  intention 
of  the  party  sending  it  to  close  with  the  offer  of  him  to  which  it  is 
sent,  and  thus  marking  that  aggregatio  mentium  which  is  necessary 
to  constitute  a  contract.^ 

It  was  agreed  between  these  parties  that  their  business  should  be 
transacted  through  the  medium  of  the  telegraph.  The  object  of  this 
agreement  was  to  substitute  the  telegraph  for  other  methods  of  com- 
munication, and  to  give  to  their  transactions  by  it  the  same  force  and 
vaUdity  they  would  derive  if  they  had  been  performed  through  other 
agencies.  In  accordance  with  this  agreement  the  offer  was  made  by 
telegraph  to  the  appellants  in  New  York,  and  the  acceptance  addressed 
to  the  respondents  in  New  Orleans,  and  immediately  despatched  from 
New  York  by  order  of  the  appellants.  It  cannot,  therefore,  be  said 
that  the  appellants  did  not  put  their  acceptance  in  a  proper  way  to 
be  conununicated  to  the  respondents,  for  they  adopted  the  method 
of  communication  which  had  been  used  in  the  transaction  by  the 
respondents,  and  which  had  been  selected  by  prior  agreement  be- 
tween them  as  that  by  means  of  which  their  business  should  be  trans- 
acted. 

Under  these  circumstances  the  sending  of  the  despatch  must  be 
regarded  as  an  acceptance  of  the  respondents'  offer,  and  thereupon 
the  contract  became  complete. 

I  cannot  conceive  upon  what  principle  an  agreement  to  communi- 
cate by  tel^raph  can  be  held  to  be  in  effect  a  warranty  by  each  party 
that  his  oonmiimication  to  the  other  shall  be  received.  On  the  con- 
trary, by  agreeing  beforehand  to  adopt  that  means  of  communication 
the  parties  mutually  assume  its  hazards,  which  are  principally  as  to 
the  prompt  receipt  of  the  despatches. 

The  referee  finds  as  a  fact  that  the  respondents  answered  the  tele- 
gram of  the  appellants  asking  at  what  price  they  would  sell  100,000 
Mexican  dollars  by  another  telegram  as  follows: 

^  A  quotation  from  the  opinion  in  Mactier  v.  Frith  (1830),  6  Wend.  (N.  Y.)  103, 
has  been  omitted. — Eds. 
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"Trbvob  &  CoLOATB,  Nbw  York: 
"Will  deUver  50,000  at  7Ji  per  Moses  Taylor.    Answer. 

"John  Wood  &  Co." 

It  was  proved  on  the  trial  that  this  telegram  was  sent  by  the  re- 
spondents, and  a  letter  of  the  same  date,  signed  by  them  repeating 
the  telegram  and  stating  that  they  had  sent  it,  was  read  in  evidence. 

This  affords  sufficient  evidence  of  subscription  by  the  respondents 
to  take  the  case  out  of  the  Statute  of  Frauds. 

The  judgment  should  be  reversed. 

All  the  judges  concurring,  except  Bockes  and  Grover,  JJ.,  who 
ooncurred  only  in  the  result. 

Judgment  reversed. 


HENTHORN  v.  FRASER 

In  the  Court  of  Appeal,  1892 

[Reported  in  Law  Reports  2  Chancery  (1892)  27] 

In  1891  the  plaintiff  was  desirous  of  purchasing  from  the  Huskisson 
Benefit  Building  Society  certain  houses  in  Flamank  Street,  Birken- 
head. In  May  he,  at  the  office  of  the  society  in  Chapel  Street,  Liver- 
pool, signed  a  memorandum  drawn  up  by  the  secretary,  offering 
£600  for  the  property,  which  offer  was  declined  by  the  directors;  and 
on  July  1st  he  made  in  the  same  way  an  offer  of  £700,  which  was  also 
declined.  On  July  7th  he  again  called  at  the  office,  and  the  secretary 
verbally  offered  to  sell  to  him  for  £750.  This  offer  was  reduced  into 
writing,  and  was  as  follows: 

"I  hereby  give  you  the  refusal  of  the  Flamank  Street  property  at 
£750  for  fourteen  days." 

The  secretary,  after  signing  this,  handed  it  to  the  plaintiff,  who  took 
it  away  with  him  for  consideration. 

On  the  morning  of  the  8th  another  person  called  at  the  office, 
and  offered  £760  for  the  property,  which  was  accepted,  and  a  contract 
for  purchase  signed,  subject  to  a  condition  for  avoiding  it  if  the  society 
found  that  they  could  not  withdraw  from  the  offer  to  the  plaintiff. 

Between  12  and  1  o'clock  on  that  day  the  secretary  posted  to  the 
plaintiff,  who  resided  in  Birkenhead,  the  following  letter: 

11 
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"Please  take  notice  that  my  letter  to  you  of  the  7th  instaat,  giving 
you  the  option  of  purchasing  the  property,  Flamank  Street,  Birken- 
head, for  £750,  in  fourteen  days,  is  withdrawn,  and  the  offer 
cancelled." 

This  letter,  it  appeared,  was  delivered  at  the  plaintiff's  address 
between  5  and  6  in  the  evening,  but,  as  he  ^as  out,  did  not  reach  his 
hands  till  about  8  o'clock. 

On  the  same  July  8th  the  plaintiff's  solicitor,  by  the  plaintiff's 
direction,  wrote  to  the  secretary  as  follows: 

"  I  am  instructed  by  Mr.  James  Henthom  to  write  you,  and  accept 
your  offer  to  sell  the  property,  1  to  17  Flamank  Street,  Birkenhead, 
at  the  price  of  £750.  Kindly  have  contract  prepared  and  forwarded 
to  me." 

This  letter  was  addressed  to  the  society's  office,  and  was  posted  in 
Birkenhead  at  3.50  P.  M.,  was  delivered  at  8.30  P.  M.  after  the  closing 
of  the  office,  and  was  received  by  the  secretary  on  the  following  morn- 
ing. The  secretary  replied,  stating  that  the  society's  offer  had  been 
withdrawn. 

The  plaintiff  brought  this  action  in  the  Court  of  the  County  Pala- 
tine for  specific  performance.  The  Vice-Chancellor  dismissed  the 
action,  and  the  plaintiff  appealed. 

Farwdl,  Q.  C,  and  T,  R.  Hughes  for  the  appeal. 

NeviUe,  Q.  C,  and  P.  0.  Lawrence  for  tibe  defendant. 

We  submit  that  the  Vice-Chancellor  has  drawn  a  correct  inference — 
that  there  was  no  authority  to  accept  by  po^t;  and  if  that  be  so,  the 
acceptance  will  not  date  from  the  posting.  Dunlop  v,  Higgins^  went 
on  the  ground  that  it  was  the  understanding  of  both  parties  that  an 
answer  should  be  sent  by  post.  In  Brogden  v.  Metropolitan  Railway 
Company,  Lord  Blackburn  puts  it  on  the  ground  ''that  where  it  is 
expressly  or  impliedly  stated  in  the  offer  that  you  may  accept  the  offer 
by  posting  a  letter,  the  moment  you  post  the  letter  the  offer  is  ac- 
cepted." It  would  be  very  mconvenient  to  hold  the  post  admissible 
in  all  cases.  Here,  Liverpool  and  Birkenhead  are  at  such  a  short  dis- 
tance from  each  other,  that  it  cannot  be  considered  that  the  plaintiff 
had  an  authority  to  reply  by  post.  If  the  offer  had  been  sent  by  post, 
that  would,  no  doubt,  be  held  to  give  an  authority  to  reply  by  post; 
but  the  offer  was  delivered  by  hand  to  the  plaintiff,  who  was  in  the 
habit  of  calUng  at  the  defendants'  office,  and  lived  only  at  a  short 

» 1  H.  L.  C.  381. 
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distance,  so  that  authority  to  reply  by  post  cannot  be  inferred.  The 
post  is  not  prohibited;  the  acceptance  may  be  sent  in  any  way;  but, 
unless  sending  it  by  post  was  authorized,  it  is  inoperative;  till  it  is 
received.  Suppose,  immediately  after  posting  the  acceptance,  the 
plaintiff  had  gone  to  the  office  and  retracted  it,  surely  he  would  have 
been  free. 

[LoBD  Herschbll.  It  is  not  clear  that  he  would,  after  sending  an 
acceptance  in  such  a  way  that  he  could  not  prevent  its  reaching  the 
other  pfiuiiy.  Possibly  a  case  where  the  question  is  as  to  the  date  from 
which  an  acceptance  which  has  been  received  is  operative  may  not 
stand  on  precisely  the  same  footing  as  one  where  the  question  is 
whether  the  person  TnakiTig  the  offer  is  bound,  though  the  acceptance 
has  never  been  received  at  all.  More  evidence  of  authority  to  accept 
by  post  may  be  required  in  the  latter  case  than  in  the  former.] 

Dickinson  v.  Dodds  ^  shows  that  a  binding  contract  to  sell  to  an* 
other  person  may  be  made  while  an  offer  is  pending,  and  that  it  will 
be  a  withdrawal  of  the  offer. 

[Lord  Hbbbchell.  In  that  case  the  person  to  whom  the  offer  was 
made  knew  of  the  sale  before  he  sent  his  acceptance.] 

FarweU  in  reply. 

Lord  Herschell.^  This  is  an  action  for  the  specific  performance 
of  a  contract  to  sell  to  the  plaintiff  certain  house  property  situate  in 
Flamank  Street,  Birkenhead.  The  action  was  tried  before  the  Vice- 
chancellor  of  the  Couaty  Palatine  of  Lancashire,  who  gave  judgment 
for  the  defendants.    *    *    * 

If  the  acceptance  by  the  plaintiff  of  the  defendants'  offer  is  to  be 
treated  as  complete  at  the  time  the  letter  containing  it  was  posted, 
I  can  entertain  no  doubt  that  the  society's  attempted  revocation  of 
the  offer  was  wholly  ineffectual.  I  think  that  a  person  who  has  made 
an  offer  must  be  considered  as  continuously  making  it  until  he  has 
brought  to  the  knowledge  of  the  person  to  whom  it  was  made  that 
it  is  withdrawn.  This  seems  to  me  to  be  in  accordance  with  the 
reasoning  of  the  Court  of  King's  Bench  in  the  case  of  Adams  v.  Lind- 
sell,  *  which  was  a^roved  by  the  Lord  Chancellor  in  Dunlop  v. 
Higgins,^  and  also  with  the  opinion  of  Lord  Justice  Mellish  in  Harris's 
Case.*'  The  very  point  was  decided  in  the  case  of  Byrne  v.  Van  Tien- 
hoven  ^  by  Lord  Justice  Lindley,  tod  his  decision  was  subsequently 

1 2  Ch.  D.  463. 

*  The  brief  concurring  opinion  of  Lindley,  L.  J.  has  been  omitted. — ^Eds. 
» B.  &  AL  681.  *  1  H.  L.  C.  381,  399. 

*  Law  Rep.  7  Ch.  687.  •5C.P.D.344. 
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followed  by  Mr.  Justice  Lush.  The  grounds  upon  which  it  has  been 
held  that  the  acceptance  of  an  offer  is  complete  when  it  is  posted 
have,  I  think,  no  applicati<»n  to  the  revocation  or  modification  of  an 
offer.  These  t;an  be  no  more  effectual  than  the  offer  itself,  unless 
brought  to  the  mind  of  the  person  to  whom  the  offer  is  made.  But 
it  is  contended  on  behalf  of  the  defendants  that  the  acceptance  was 
complete  only  when  received  by  them  and  not  on  the  letter  bemg 
posted.  It  cannot,  of  course,  be  denied,  after  the  decision  in  Dunlop 
V.  Higgins  ^  in  the  House  of  Lords,  that,  where  an  offer  has  been 
made  through  the  medium  of  the  post,  the  contract  is  complete  as 
soon  as  the  acceptance  of  the  offer  is  posted,  but  that  decision  is  said 
to  be  mapplicable  here,  inasmuch  as  the  letter  containing  the  offer 
was  not  sent  by  post  to  Birkenhead,  but  handed  to  the  plaintiff  in  the 
defendants'  office  at  Liverpool.  The  question  therefore  arises  in  what 
circumstances  the  acceptance  of  an  offer  is  to  be  regarded  as  com- 
plete as  soon  as  it  is  posted.  In  the  case  of  the  Household  Fire  and 
Carriage  Accident  Insurance  Company  v.  Grant,  ^  Lord  Justice  Bag- 
gaUay  said:  ^  ''I  think  that  the  principle  established  in  Dunlop  v. 
Higgins  is  limited  in  its  application  to  cases  in  which  by  reason  of 
general  usage,  or  of  the  relations  between  the  parties  to  any  particular 
transactions,  or  of  the  terms  in  which  the  offer  is  made,  the  acceptance 
of  such  offer  by  a  letter  through  the  post  is  expressly  or  impliedly 
authorized.''  And  in  the  same  case  Lord  Justice  Thesiger  based  his 
judgment  ^  on  the  defendant  having  made  an  application  for  shares 
under  circumstances  ''from  which  it  must  be  implied  that  he  au- 
thorized the  company,  in  the  event  of  their  allotting  to  him  the  shares 
applied  for,  to  send  the  notice  of  allotment  by  post."  The  facts  of 
that  case  were  that  the  defendant  had,  in  Swansea,  where  be  resided, 
handed  a  letter  of  application  to  an  agent  of  the  company,  their  place 
of  business  being  situate  in  London.  It  was  from  these  circumstances 
that  the  Lords  Justices  implied  an  authority  to  the  company  to  ac- 
cept the  defendant's  offer  to  take  shares  through  the  mediiun  of  the 
post.  Ai^lying  the  law  thus  laid  down  by  the  Court  of  Appeal,  I 
think  in  the  present  case  an  authority  to  accept  by  post  must  be 
implied.  Although  the  plaintiff  received  the  offer  at  the  defendants' 
office  in  Liverpool,  he  resided  ux  another  town,  and  it  must  have  been 
in  contemplation  that  he  would  take  the  offer,  which  by  its  terms  was 
to  remain  open  for  some  days,  with  him  to  his  place  of  residence, 
and  those  who  made  the  offer  must  have  known  that  it  would  be 

UH.L.C.381.  •4Ex.  D.216. 

» Ibid.,  227.  « 4  Ex.  D.  218. 
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according  to  the  ordinary  usages  of  nuuakind  that  if  he  acc^ted  it 
he  should  communicate  his  acc^taace  by  means  of  the  post.  I  am 
not  sure  that  I  should  myself  have  regarded  the  doctrine  that  an 
acceptance  is  complete  as  soon  as  the  letter  containing  H  is  posted  as 
resting  upon  an  implied  authority  by  the  person  making  the  offer  to 
the  person  receiving  it  to  accept  by  those  means.  It  strikes  me  as 
somewhat  artificial  to  speak  of  the  person  to  whom  the  offer  is  made 
as  having  the  implied  authority  of  the  other  party  to  send  his  ac- 
ceptance by  post.  He  needs  no  authority  to  transmit  the  acceptance 
through  any  particular  channel;  he  may  select  what  means  he  pleases, 
the  post-office  no  less  than  any  oth^.  The  only  effect  of  the  sup- 
posed authority  is  to  make  the  acceptance  complete  so  soon  as  it  is 
posted,  and  authority  will  obviously  be  implied  only  when  the  tribu- 
nal considers  that  it  is  a  case  in  which  this  result  ought  to  be  reached. 
I  should  prefer  to  state  the  rule  thus:  Where  the  circumstances  are 
such  that  it  must  have  been  within  the  contemplation  of  the  parties 
that,  according  to  the  ordinary  usages  of  mankind,  the  post  might 
be  used  as  a  means  of  conmnmieating  the  acceptance  of  an  offer, 
the  acceptance  is  complete  as  soon  as  it  is  posted.  It  matters  not  m 
which  way  the  proposition  be  stated,  the  present  case  is  in  either  view 
within  it.  The  learned  Vice^hancellor  appears  to  have  based  his 
decision  to  some  ext^it  on  the  fact  that  before  the  acceptance  was 
posted  the  defendants  had  sold  the  property  to  another  person.  The 
case  of  Dickinson  v.  Dodds  ^  was  relied  upon  in  support  of  that  de- 
fence. In  that  case,  however,  the  plaintiff  knew  of  the  subsequent 
sale  before  he  accepted  the  offer,  which,  in  my  judgment,  distin- 
guishes it  entirely  from  the  present  case.  For  the  reasons  I  have 
given,  I  think  the  judgment  must  be  reversed  and  the  usual  decree 
for  specific  performance  made.  The  refiqpondents  must  pay  the  costs 
of  the  appeal  and  of  the  action. 

Kat,  L.  J.  On  July  7th,  1891,  the  defendants  gave  to  the  plaintiff, 
who  was  then  in  their  office  in  Liverpool,  an  offer  in  writing  to  sell 
him  certain  real  property  at  Birkenhead,  where  the  plaintiff  resided. 
The  plaintiff  had  been  on  several  previous  occasions  at  their  office 
on  this  or  like  business.  He  was  not  able  to  write  beyond  signing 
his  name.  On  July  8th  his  solicitor  wrote  by  his  direction  accepting 
the  offer.  This  letter  was  posted  at  3.50  P.  M.,  and  arrived  at  8.30  the 
same  evening.  This  was  after  office  hours,  and  it  was  not  opened  till 
10  o'clock  next  morning.  In  the  mean  time  the  defendants  wrote 
withdrawing  their  offer  on  the  same  July  8th,  and  posted  their  letter 

» 2  Ch.  D.  463. 
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between  12  aud  1  P.  M.  This  was  received  at  5.30  the  same  evening. 
On  the  same  July  8th  the  defendants  entered  into  a  contract  to  sell 
the  same  property  to  another  person  with  an  express  condition  if 
they  were  able  to  withdraw  their  offer  to  the  plaintiff. 

The  question  is,  was  the  withdrawal  in  time  or  too  late. 

Dunlop  V.  Higgins  ^  has  decided  that,  where  a  letter  sent  by  post 
was  a  proper  mode  of  acceptance,  the  contract  was  complete  from  the 
time  that  the  letter  was  posted.  In  that  case  the  letter  was  actually 
received,  though,  by  fault  of  the  post-office,  there  was  some  delay  in 
its  transmission.  Upon  receipt  of  it,  the  offer  was  withdrawn.  The 
question  was  the  same  as  in  the  present  case,  except  that  the  with- 
drawal was  after  the  actual  receipt  of  the  acceptance  which  was 
treated  as  being  too  late.  It  was  held  that,  by  posting  the  letter  in 
due  time,  the  party  by  the  usage  of  trade  had  done  all  that  he  was 
bound  to  do.  He  could  not  be  responsible  for  the  delay  of  the  post- 
office  in  delivering  the  letter,  and  therefore  there  was  from  the  time 
of  the  posting  a  valid  acceptance.  It  might  have  still  been  doubtful 
whether  posting  a  letter  of  acceptance  in  time  would  amount  to  an 
acceptance  if  the  letter  was  never  received.  The  ordinary  rule  is, 
that  to  constitute  a  contract  there  must  be  an  offer,  an  acceptance, 
and  a  communication  of  that  acceptance  to  the  person  making  the 
offer:  per  Lord  Blackburn  in  Brogden  v.  Metropolitan  Railway  Com- 
pany; ^  and  see  per  Lord  Bramwell.'  It  may  be  that  where  the  com- 
munication is  in  fact  received,  the  contract  may  date  back  to  the 
time  of  posting  the  acceptance,  but  there  is  considerable  reason  for 
holding  that  if  never  received  the  posting  might  be  treated  as  a 
nullity.  The  point  was  so  decided  in  British  and  American  Telegraph 
Company  v.  Colson;  ^  and  see  the  judgment  of  Lord  Bramwell  in 
Household  Fire  and  Carriage  Accident  Insurance  Company  v.  Grant. 
However,  in  the  last-mentioned  case,  which  is  a  decision  binding  upon 
this  Court,  the  Court  of  Appeal,  Bramwell,  L.  J.,  dissenting,  held, 
that  the  posting  of  a  letter  of  allotment  in  answer  to  an  application 
for  shares  constituted  a  binding  contract  to  take  the  shares  though 
the  letter  of  allotment  was  not  received.  In  his  judgment,  Thesiger, 
L.  J.,  refers  to  the  cases  in  which  the  decision  in  Dunlop  v.  Higgins  ^ 
has  been  explained  by  saying  that  the  post-office  was  treated  as  the 
common  agent  of  both  contracting  parties.  That  reason  is  not  satis- 
factory. The  post-office  are  only  carriers  between  them.  They  are 
agents  to  convey  the  communication,  not  to  receive  it.    The  com- 

» 1  H.  L.  C.  381.  •  2  App.  Cae.  6«2.  »  4  Ex.  D.  233. 

*  Law  Rep.  6  Ex.  108.  •  1  H.  L.  C.  381. 
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mimication  is  not  made  to  the  post-office,  but  by  their  agency  a8 
carriers.  The  difference  is  between  saying  "Tell  my  agent  A.,  if 
you  accept,"  and  "Send  your  answer  to  me  by  A."  In  the  former 
case  A.  is  to  be  the  intelligent  recipient  of  the  acceptance^  in  the  latter 
he  is  only  to  convey  the  communication  to  the  person  making  the 
offer  which  he  may  do  by  a  letter,  knowing  nothing  of  its  contents. 
The  post-office  aire  only  agents  in  the  latter  sense;  All  that  Dunlop  v. 
Higgins  ^  decided  was,  that  the  acceptor  of  the  offer  having  properly 
posted  his  acceptance,  was  not  responsible  for  the  delay  of  the  post- 
office  in  delivering  it;  so  that  after  receipt  the  said  party  could  not 
rescind  on  the  ground  of  that  delay.  I  cannot  help  thinking  that  the 
decision  has  been  treated  as  going  much  further  than  the  House  of 
Lords  intended.  Baggallay,  L.  J.,  in  his  judgment  in  Household 
Fire  and  Carriage  Accident  Insurance  Company  v.  Grant,^  treats 
it  as  applicable  "to  cases  in  which  by  reason  of  general  usage,  or  of 
the  relations  between  the  parties  to  any  particular  transactions,  or 
of  the  terms  in  which  the  offer  is  made,  the  acc^)tanoe  of  such  offer 
by  a  letter  through  the  post  is  expressly  or  impliedly  authorized." 
If  for  authorized  the  word  "contemplated"  is  substituted,  I  should 
be  disposed  to  agree  with  this  dictum.  But  I  would  rather  express 
it  thus:  "Posting  an  acceptance  of  an  offer  may  be  sufficient  where  it 
can  fairly  be  inferred  from  the  circumstances  of  the  case  that  the 
acceptance  might  be  sent  by  post." 

Is  that  a  proper  inference  in  the  present  case?  I  think  it  is.  One 
party  resided  in  Liverpool,  the  other  in  Birkenhead.  The  acceptance 
would  be  expected  to  be  in  writing,  the  subject  of  purchase  being  real 
estate.  These  and  the  other  circumstances  to  which  I  have  alluded, 
in  my  opinion,  warrant  the  inference  that  both  parties  contemplated 
that  a  letter  sent  by  post  was  a  mode  by  which  the  acceptance  might 
be  communicated.  I  think,  therefore,  that  we  are  bound  by  authority 
to  hold  that  the  contract  was  complete  at  3.50  P.  M.  on  July  8th,  when 
the  letter  of  acceptance  was  posted,  and  before  the  letter  of  with- 
drawal was  received. 

Then  what  was  the  effect  of  the  withdrawal  by  the  letter  posted 
between  12  and  1  the  same  day,  and  received  in  the  evening?  Did 
that  take  effect  from  the  time  of  posting?  It  has  never  been  held 
that  this  doctrine  applies  to  a  letter  withdrawing  the  offer.  Take  the 
cases  alluded  to  by  Lord  Bramwell  in  the  Household  Fire  and  Car- 
riage Accident  Insurance  Company  v.  Grant.'  A  notice  by  a  tenant 
to  quit  can  have  no  operation  till  it  comes  to  the  actual  knowledge 

» 1  fl.  L.  C.  381.  « 4  Ex.  D.  227.  » 4  Ex.  D.  234. 
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of  the  person  to  whom  it  is  addressed.  An  offer  to  sell  is  nothing 
until  it  is  actually  received.  No  doubt  there  is  the  seeming  anomaly 
pointed  out  by  Lord  Bramwell  that  the  same  letter  might  contain 
an  aco^tance,  and  also  such  a  notice  or  offer  as  to  other  property, 
and  that  when  posted  it  would  be  effectual  as  to  the  acceptance,  and 
not  as  to  the  notice  or  offer.  But  the  anomaly,  if  it  be  one,  arises 
from  the  different  nature  of  the  two  communications.  As  to  the 
acceptance,  if  it  was  contemplated  that  it  might  be  sent  by  post,  the 
acceptor,  in  Lord  Cottenham's  language,  has  done  all  that  he  waa 
bound  to  do  by  posting  the  letter,  but  this  cannot  be  fsaid  as  to  the 
notice  of  withdrawal.  That  was  not  a  contemplated  proceeding. 
The  person  withdrawing  was  bound  to  bring  his  change  ci  purpose 
to  the  knowledge  of  the  said  party,  and  as  this  was  not  done  in  this 
case  tin  after  the  letter  of  acceptance  was  posted,  I  am  of  opinion 
that  it  was  too  late. 

The  point  has  been  so  decided  in  two  cases:  Byrne  v.  Van  Tien- 
hoven,^  and  Stevens(m  v.  McLean,^  and  I  agree  with  those  decisions.' 


S V.   F ,   D ,   AND   OTHE^RS 

Court  of  Cassation  in  France,  1813 

[Reported  in  Merlin,  Repertoire  de  Jurisprudence,  Tit.  Vente,  1. 

Art.  III.,  No.  XI,  bis]  * 

In  the  beginning  of  January,  1813,  D.,  who  was  intending  to  pur- 
chase an  English  license,  was  at  Paris  with  S.  of  Havre,  who  had 
recently  purchased  the  ship  Elisa  of  one  M.  Filleau. 

» 6  C.  P.  D.  344.  «5  Q.  B.  D.  346. 

*  But  see  Scottish-American  Mortgage  Co.,  Lim.  v.  Davis  (1903),  96  Texas, 
504, 74  S.  W.  17. 

As  to  tibe  right  <tf  withdrawal  of  mail  matter  by  sender  before  dispatch  and  the 
recall  of  mail  matter  by  sender  after  dispatch,  see  Postal  Laws  and  Regulations 
of  the  United  States  (1913  ed.),  sees.  552-^553,  permitting  same  on  proper  identi- 
fication and  filing  of  application.   As  to  recall  of  registered  matter,  see  id.,  sec.  945. 

On  necessity  of  prepayment  of  postage,  see  Blake  v.  Hamburg  Bremen  Fire 
Ins.  Co.  (1886),  67  Texas,  160,  where  the  letter  *' dropped"  was  unstamped. 

Hdd,  in  Re  London  and  Northern  Bank  (Ex  parte  Jones)  [1900],  1  Chan.  Div. 
220,  that  a  postman  was  not  the  agent  of  the  poet-ofiice  to  receive  letters  for 
mailing,  henee  handing  a  letter  to  him  "was  not  a  posting  of  the  letter."    Cf. 

Postal  Laws  and  Regulations  of  the  United  States  (1913,  ed.),  sec.  713:  "Carriers, 

■  ■■  ■    — ■ '  ■       ■  ■       ■  ■  III  III       III  t  ■  > 

^  This  case  is  reprinted  by  permission  from  Laogdell's  Cases  on  Contracts.— 
Eds. 
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S.  propofled  to  transfer  his  bargain  to  D.  for  his  firm,  F.,  D.  &  Com- 
pany. 

To  induce  D.  to  treat  with  him,  S.  declared  that  he  would  assume, 
among  other  obKgatiofts,  that  of  fumii^ing  this  vessel  with  fifteen 
m^i,  comprising  therein  two  captains  and  oae  master  of  perfectly 
good  repute,  and  that  the  vessel  should  be  ready  to  put  to  sea  Feb- 
ruary 6th,  1813. 

The  baigain  was  not  condnded;  S.  returned  to  Havre:  it  was  agreed 
that  D.  should  write  to  him,  if  he  concluded  to  make  the  purchase  in 
question. 

January  2l8t,  1813,  the  Messrs.  D.  wrote  to  S.  as  follows:  ''You 
have  guaranteed  to  us  to  furnish  this  ship  with  fifteen  men,  ocNnpris- 
ing  therein  two  captains  and  one  master  of  perfectly  good  repute,  and 
that  the  ship  shall  be  ready  to  put  to  sea  February  dth  next.  *  *  * 
With  these  several  assurances  and  guaranties,  without  which  we 
should  not  treat,  since  this  affair  is  based  entirely  on  our  confidence 
in  your  aforesaid  assurances  and  guaranties  *  *  *  we  consent 
to  assume  in  your  place  and  stead,  the  pajrment  to  M.  Filleau  of  the 
price  of  55,000  francs, ' '  ^  etc. 

S.  answered  this  letter  by  two  others  of  the  23d,  the  one  written, 
as  he  said,  in  the  morning,  and  the  other  in  the  evening;  but  they 
both  arrived  at  Paris  on  the  25th,  at  the  same  moment. 

In  the  first  of  these  letters  he  said:  ''The  ship  was  still  in  my  hands 
when  your  letter  reached  me;  it  is  therefore  yours  upon  the  condiMona 
agreed  upon  between  us.  You  can  act  accordingly.  I  have  only  time 
to  address  you  this  word,  so  that  you  may  receive  it  to-morrow 
evening.  A  longer  letter,  which  I  am  going  to  write  to  you  this 
evening,  will  reach  you  Monday  morning  by  the  diligence." 

In  the  second  letter,  after  announcing  that  the  definitive  act  of 
sale  would  be  passed  on  the  morrow,  he  added:  "The  most  difficult 
thing  is  the  crew,  with  which  I  have  occupied  myself  since  the  re- 
ceipt of  your  letter*  *  *  *  It  is  very  true  that  I  said  to  you 
that  I  could  have  the  ship  ready  to  sail  Febnuury  5th;  she  will  be 
much  sooner;  but  as  to  the  crew,  if  you  had  come  to  a  decision  in 
time,  I  would  have  written  from  Paris  to  obtain  one;  and  now  it  is 
going  to  be  necessaiy  to  send  an  agent  to  look  for  one,  and  it  is  scarcely 

while  on  their  routes,  shall  receive  letteiB  with  postage  stamps  affixed,  handed 
them  for  mailing,  but  they  shoold  not  delay  their  deliveries  by  waiting  for  such 
letters."— Eds. 

>  Messrs.  D.  added:  "We  shall  expect  your  answer  by  return  of  post.  *  ♦  * 
Please  to  deliver  your  answer  to  the  conductor  of  the  mail  promising  him  two  oi 
three  francs." 


170  FORMATION  OF  CONTRACTS 

possible  that  this  crew  can  be  at  hand  at  so  early  a  date:  I  shall  leave 
nothing  undone,  however,  to  accomplish  it." 

To  this  letter  *  *  *  the  Messrs.  D.  replied,  by  letter  of  Jan- 
uary 25th,  that  they  could  not  accept  the  purchase,  since  S.  did  not 
assure  them  of  the  provision  of  a  crew  of  good  character,  and  of  two 
honest  and  intelligent  captains,  as  he  had  offered  and  guaranteed  to 
them,  so  as  to  put  to  sea  February  5th,  conditions  ^>ecified  m  their 
letter  of  the  21st,  and  upon  which  they  had  made  the  purchase  of  the 
ship  Elisa  to  depend. 

The  same  day,  the  25th,  S.  confirmed  his  letters  of  the  23d,  an- 
nouncing that  the  act  had  been  signed  on  the  25th,  that  be  had  re- 
ceived 55,000  francs  in  drafts,  the  price  of  the  ship,  etc. 

S.  added  that  he  had  sent  a  man  to  Ostend,  Dunkirk,  and  Antwerp, 
for  the  crew;  that  it  was  necessary  to  be  on  the  alert;  and  that  he 
intended  that  ever3rthing  should  be  ready  February  5th,  if  U  was 
possible. 

The  Messrs.  D.  replied  to  this  letter  the  28th,  confirming  the  posi- 
tive refusal  expressed  m  that  of  the  25th.  They  said  they  had  only 
consented  to  the  purchase  upon  the  several  conditions  specified  in 
their  letter  of  the  21st;  and  that  all  the  guaranties  demanded  not 
having  been  accorded,  they  were  not  bound. 

Upon  the  presentation  of  the  bills  drawn  by  S.  to  the  order  of 
M.  Filleau,  who  had  sold  the  Elisa,  the  Messrs.  D.  &  Co.  refused  to 
accept  them. 

Thereupon  Filleau  had  recourse  to  S.  as  the  drawer  of  the  bills, 
and  S.  commenced  proceedings  before  the  Tribunal  of  Commerce 
of  Havre  agamst  F.,  D.  &  Co.,  to  enforce  his  alleged  contract  with 
them;  and  judgment  was  there  rendered  in  the  plaintiff's  favor. 

The  defendants  thereupon  appealed  to  the  Coiirt  of  Appeal  of 
Rouen,  where  the  judgment  was  reversed;  and  from  the  decree  of 
reversal  the  original  plaintiff  appealed  to  the  Court  of  Cassation.^ 

In  the  latter  Court,  Merlin  argued  as  follows  in  support  of  the 
decree  appealed  from : 

What  law  has  the  Comrt  of  Appeal  of  Rouen  violated,  in  declaring 
that  the  two  letters,  for  the  reason  alone  that  they  reached  the  Messrs. 
D.  at  the  same  time,  formed  as  to  them  only  one  indivisible  whole? 

It  has,  they  say,  violated  law  65,  D.  de  acquirendo  rerum  daminio, 
and  law  14,  §  17,  D.  defuriiSy  which  decide  that  a  letter  addressed  to 
a  person  ceases  to  belong  to  him  who  wrote  it,  from  the  moment  when 

^  A  LI  details  as  to  the  proceedings  in  the  lower  courts,  and  also  portions  of  the 
argument  of  Merlin,  have  been  omitted. — Ekls. 
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be  delivers  it  to  the  individual  whom  the  person  addressed  has  charged 
with  receiving  it  and  bringing  it  to  him.  Whence  it  follows  that  the 
first  letter  of  January  23d  became  the  property  of  the  Messrs.  D.  at 
the  very  instant  that  the  demandant  delivered  it  to  the  conductor  of 
the  mail,  conformably  to  the  direction  which  the  Messrs.  D.  had 
given  him  on  that  subject;  that  from  that  instant  the  contract  was 
formed  between  the  Messrs.  D.  and  the  demandant;  and  that  the 
demandant  could  neither  break  it  nor  modify  it  by  the  second  letter 
of  the  same  day.    *    *    * 

Assuming  that  the  first  letter  became  the  property  of  the  Messrs. 
D.  at  the  very  instant  when  the  demandant  delivered  it  to  the  person 
indicated  to  him  for  that  purpose,  would  it  follow  that  the  Messrs.  D., 
receiving  the  second  letter  at  the  same  moment  as  the  first,  could  not 
consider  it  as  modifying  the  consent,  pure  and  simple,  given  to  their 
propositions  by  the  first,  as  putting  upon  that  consent  a  restriction 
which  left  them  at  liberty  to  reconsider  their  propositions? 

In  order  to  decide  this  question,  let  us  examine  another  connected 
with  it:  Could  the  demandant,  having  written  and  sent  his  first  letter, 
revoke  its  contents  b^ore  it  reached  the  Messrs.  D.;  and  if,  having 
done  so,  his  revocation  had  been  notified  to  the  Messrs.  D.  before 
they  received  the  first  letter,  could  the  Messrs.  D.,  on  receiving  after- 
ward his  first  letter,  adhere  to  it  in  spite  of  him,  and  force  him  to 
execute  the  bargain  to  which  by  his  first  letter  he  had  given  his  assent? 
The  demandant  maintains  that  he  could  not  revoke  it;  but  he 
maintains  it  only  because  the  interests  of  his  cause  oblige  him  to  do 
it;  and  good  sense  and  the  most  weighty  authorities  rise  up  against 
his  assertion.  What  is  a  letter  missive  by  which  I  announce  to  you 
that  I  accept  the  bargain  which  you  have  proposed  to  me?  Nothing 
else  than  a  dumb  agent,  which  I  send  to  declare  to  you  my  acceptance; 
and  it  is  thus  that  Cujas  considered  it  in  his  notes  upon  the  title  of 
the  Code,  si  guis  aUeri  vd  sxbi  emerit,  when  he  says:  EpistoJa  non  can" 
trakU,  sed  nundaJt  dominvm  conirahere^ 

Now  it  is  an  elementary  maxim  that  I  can  recall  my  agent,  so  long 
as  he  has  not  executed  his  mandate. 

I  can  therefore  recall  the  letter  which  I  have  addressed  to  you, 
so  long  as  it  has  not  reached  you,  so  long  as  it  has  not  brought  to  you 
the  words  which  I  had  given  it  in  charge  for  you. 

Grant  that  you  are  the  owner  of  the  material  of  my  letter  from 
the  moment  when  I  committed  it  either  to  your  carrier  or  to  a  public 
messenger,  who  is  the  carrier  of  everybody,  at  the  proper  hour.  That 
does  not  deprive  my  letter  of  the  character  of  a  dumb  agent;  it  does 
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not  e(msec}iiently  prevent  me  from  recalling  it  before  you  have  re- 
ceived it. 

Suppose  we  look  at  the  letter  missive  under  another  aspect;  sup- 
pose we  say,  with  the  demandant,  that  it  is  a  series  of  words  fixed 
upon  paper;  we  shall  still  arrive  at  the  same  result. 

Indeed,  in  what  sense  is  it  true,  as  the  demandant  says,  that  the 
words  fixed  upon  the  paper  in  the  morning  are  as  distinct  from  those 
which  were  aflSxed  to  it  in  the  evening,  as  the  words  pronounced  at 
mid-day  are  distinct  from  those  which  are  pronounced  six  hours  after? 

It  is  true  in  this  sense,  that,  if  the  words  fixed  upon  the  pap^  in 
the  morning  reach  the  x)erson  to  whom  they  are  addressed  before 
those  which  were  aflSxed  to  it  in  the  evening,  those  of  the  evening 
cannot  destroy  those  of  the  morning. 

But  it  is  false  in  this  sense,  that  the  words  fixed  upon  the  paper 
in  the  morning  preserve  their  priority  over  those  of  the  evening,  if 
those  of  the  evening  reach  the  x)er8on  to  whom  they  are  addressed 
either  before  those  of  the  morning  or  at  the  same  time. 

Bartolus,  whom  all  the  authors  have  copied  m  this  regard,  estab- 
lishes, upon  law  4,  D.  de  danatianibuay  a  principle  which  puts  this  in 
the  clearest  light.  A  letter,  qajb  he,  is  for  the  absent  to  whom  it  is 
written  what  words  are  addressed  to  a  person  present;  and  he  who 
sends  a  letter  to  another  is  considered  as  speaking  to  him  as  if  he  was 
present:  Epistola  absenti  idem  est  quod  sermo  prcBeentUms;  et  qui  mUtU 
aUeri  litieras,  intdligitur  prassens  pfwsenii  loqui. 

Now  it  is  certain  that  words  addressed  to  a  person  present  can  only 
bind  him  who  uttered  them,  so  far  as  the  person  to  whom  they  were 
addressed  heard  them  before  they  were  retracted. 

It  is  therefore  the  same  of  a  letter  written  to  an  absent  person. 
This  letter,  therefore,  can  only  oUige  its  author,  so  far  as  the  absent 
person  to  whom  it  is  written  recdves  it  and  reads  it,  things  bdng 
stin  entire. 

This  is  the  necessary  consequence  of  the  very  definition  which 
the  demandant  gives  of  a  letter  missive.  A  letter  missive  is  only  a 
series  of  words  fixed  upon  paper;  but  these  words  are  addressed  to  an 
absent  person;  it  is  necessary,  therefore,  in  order  that  they  should 
have  their  effect,  that  the  absent  person  to  whom  they  are  addressed 
should  understand  them;  they  are,  therefore,  without  effect  so  far 
as  he  to  whom  they  are  addressed  has  not  understood  them ;  as  they 
would  be  without  effect  if,  being  addressed  to  a  person  present,  that 
person  was,  from  a  physical  ^use,  not  in  a  condition  to  understand 
them.    Now  how  can  an  absent  person  understand  the  words  that 
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are  addressed  to  him?  Certainly  he  can  only  understand  them  by 
reading  the  letter  whieh  contains  them.  The  letter  by  which  I  con- 
tract an  obligation  can  therefore  only  fulfil  its  object  so  far  as  I  can  be 
sui^x)sed  to  persist,  at  the  moment  when  it  arrivesy  in  the  will  which 
I  had  in  writing  it.  If,  therefore,  at  the  moment  when  my  letter  ar- 
rives, I  have  already  in  another  way  manifested  and  notified  a  contrary 
will,  my  letter  can  no  longer  bind  me;  it  is  paralyzed  in  advance. 

That  is  so  true  that  if,  at  the  moment  when  my  letter  arrives,  I 
am  no  longer  able  to  speak  to  the  perscHi  to  whom  it  is  addressed^ 
or  to  persist  in  the  will  which  I  had  in  writing  it,  that  will  eannot 
be  opposed  to  me,  it  cannot  i»x)duce  any  effect  against  me;  and  it  is 
upon  this  foundation  that  all  the  doctors  teach  that  if,  after  having 
written  to  a  person  with  whom  I  was  in  treaty  for  a  bargain,  that  I 
accepted  his  proposition,  I  happen  to  die  before  my  letter  reaches 
that  person,  there  is  no  contract  between  him  and  me.    *    *    * 

Pothier,  whom  the  demandant  cites  to  you  as  teaching  the  con- 
trary in  his  TraiU  du  Cantrat  de  Vente,  says,  however,  neither  more  nor 
less.  After  having  estaldished  that  the  agreement  upon  the  thing 
and  the  price,  of  which  the  contract  of  sale  is  composed,  can  take  place 
between  the  absaxt  by  letters,  he  adds:  '*  In  order  that  the  agreement 
should  take  place  in  this  case,  it  is  necessary  that  the  will  of  the  party 
who  writes  to  the  other  to  propose  to  him  the  bargam  should  continue 
until  the  time  when  his  letter  shall  reach  the  other  party,  and  the 
latter  shall  declare  that  he  accepts  the  bargain.''  Pothier,  therefore 
acknowledges  very  clearly  that  the  consent  written  in  a  letter  only 
becomes  irrevocable  by  the  delivery  of  the  letter  to  him  for  whom  it 
is  intended;  he  acknowledges,  therefore,  very  clearly  that,  so  long  as 
the  letter  has  not  reached  that  person,  he  who  wrote  it  can  revpke 
its  contents. 

Be  it  well  observed,  moreover,  Pbthier  does  not  limit  his  decision 
to  the  case  where  the  letter  is  carried  by  the  messenger  of  him  who 
wrote  it;  so  far  from  it,  he  appUes  it  specially  to  the  case  of  a  letter 
written  from  Orieans  to  L^hom — ^that  is  to  say,  to  a  case  where 
correspondence  is  very  seldom  carried  on  except  by  post,  true  mes- 
senger of  the  public,  and  consequently  to  a  case  where,  by  the  terms 
of  the  Roman  laws  invoked  by  the  demandant,  he  to  whom  a  letter 
is  addressed  becomes  proprietor  of  it  at  the  instant  when  the  writer 
parts  with  it;  and  therefore  it  is  evident  that  Pothier,  who,  according* 
to  the  expression  of  the  demandant,  knew  weU  the  text  of  those  laws, 
himself  condemns  the  inference  whieh  the  demandant  seeks  to  draw 
from  them. 
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But,  exclaims  the  demandant,  Pothier  does  not  say  that  it  is  neces* 
sary,  for  the  completion  of  a  contract  of  sale,  that  the  answer  of  ac- 
ceptance should  reach  the  proposer. 

No ;  he  does  not  say  it  expressly,  and  why?  Because  there  is  no  need 
of  saying  it,  it  being  understood.  And  in  fact  the  consent  of  him  who 
accepts  the  proposed  bargain  is  of  no  other  nature  than  the  consent 
of  him  who  makes  the  proposal;  both  consefits  are  equally  necessary 
for  the  completion  of  the  contract.  If,  therefore,  he  who  proposes  is 
not  bound  by  the  proposition,  when  he  retracts  it  before  it  has  reached 
its  address,  he  who  accepts  can  no  more  be  bound  by  his  acceptance, 
when  he  retracts  it  before  it  has  reached  the  author  of  the  proposition. 

And  here  recurs  the  comparison,  which  we  made  just  now,  of  the 
consent  expressed  by  a  letter  addressed  to  an  absent  person,  with 
the  consent  expressed  by  words  addressed  to  a  person  present. 

I  find  myself  in  the  presence  of  a  deaf  person  who  says  to  me:  Will 
you  buy  of  me  such  a  thing  for  such  a  price?  I  answer  him:  I  will; 
but  he  does  not  hear  me;  he  declares  to  me  that  he  had  not  heard  me, 
and  he  prays  me  to  give  him  in  writing  the  answer  which  he  judges, 
by  the  movement  of  my  lips,  that  I  have  made  to  him.  Then  I  take 
a  pen  and  trace  for  him  these  words:  I  said  that  I  would,  but  on  further 
reflection  your  proposition  is  not  satisfactory.  Could  this  man  pre- 
tend that,  by  the  answer  which  I  admit  that  I  made  to  him  viva  voce, 
I  am  bound  to  him  irrevocably?  Certainly  not;  and  if  he  prosecuted 
me,  the  judge  would  dismiss  him  without  hesitation.^ 

Wherefore  would  it  be  otherwise  in  the  case  of  a  letter  written  to  an 
absent  person?  Because  the  absent  person  has  become  proprietor 
of  my  letter  from  the  moment  when  it  left  my  hands?  But  let  us 
take  another  comparison. 

A  man  has  in  his  cabinet  an  acoustic  vault,  constructed  in  such  a 
manner  that,  by  reason  of  the  various  and  extremely  multiplied  wind- 
ings of  the  tubes  which  compose  it,  the  words  transmitted  through  one 
of  the  extremities  do  not  reach  the  other  till  after  a  space  of  five  min- 
utes. I  am  in  the  presence  of  that  man,  and  in  his  cabinet  in  question. 
There,  after  saying  to  me:  Will  you  buy  of  me  such  a  thing  for  such 
a  sum?  he  adds:  Answer  me  by  my  acoustic  vault.  Thereupon  we 
take  our  places,  I  at  one  of  the  extremities  of  his  vault,  he  at  the  other 
and  I  say  to  him  by  this  speaking  trumpet:  I  will.  But  a  minute  after 
I  change  my  resolution;  I  run  to  him,  and  before  he  has  been  able 
to  hear  my  answer,  I  say  to  him:  I  will  not.  Could  he,  after  having 
heard  the  answer  which  I  made  to  him  at  first  by  his  acoustic  vault, 
^  C/.  Van  Praagh  t^.  Everidge  [1902],  2  Chan.  Div.  206.— Eda. 
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pretend  that  this  answer  having  been  transmitted  to  him  by  tubes 
of  which  he  was  proprietor,  and  having  oonsequently  become  his 
property  at  the  very  instant  that  it  left  my  mouth,  I  could  not  re- 
tract it  before  it  had  struck  his  ear?  No,  emphatically  no;  a  hundred 
times  no! 

For  the  same  reason,  the  obligation  which  I  contract  by  a  letter 
to  an  absent  person  does  not  bind  me,  so  long  as  the  absent  person  to 
whom  I  have  addressed  that  letter  has  not  received  it. 

Therefore,  we  ought  to  hold  it  as  very  evident  that,  if  the  demand- 
ant had,  before  the  arrival  of  the  first  letter  of  January  23d,  caused 
a  second  letter  to  reach  the  Messrs.  D.,  by  which  he  had  declared  to 
them  that  he  revoked  the  acceptance  which  he  had  made  of  their 
propositions  by  the  first,  the  Messrs.  D.  would  not  have  had  any 
action  against  him  to  compel  him  to  execute  the  bargain  which  was 
negotiating  between  him  and  them. 

But  what  the  demandant  could  do  by  a  second  letter  arriving  before 
the  first,  could  he  not  do  equally  by  a  second  letter  which,  without 
anticipating  the  first,  reached  the  Messrs.  D.  at  the  same  time?  Yes, 
without  doubt  he  could:  the  two  letters  arriving  together,  the  Messrs. 
D.  could  not  say  that  the  consent  expressed  by  the  first  still  subsisted; 
they  could  not  say  that  the  dumb  agent,  whom  the  demandant  had 
soit  to  them  by  the  first,  still  had  power  to  manifest  to  them  his 
consent;  they  would  have  been  forced  to  r^ard  the  second  as  taking 
from  the  first  all  credit. 

Assuming  that,  our  question  red6lves  itself  in  the  same  manner. 
Since  the  demandant  could,  by  a  second  letter  arriving  at  the  same 
time  as  the  first,  revoke  in  a  definitive  and  absolute  manner  the  ac- 
ceptance contained  in  the  first,  it  is  clear  that  he  could  equally,  by 
such  second  letter,  modify  that  acceptance;  that  he  could  equally 
retract  the  assurance  which  he  had  given  by  the  first,  that  the  crew 
would  be  ready  by  February  5th,  and  substitute  for  it  a  simple  prom- 
ise to  do  everything  in  his  power  to  that  end;  that  he  could  equally 
festore  to  a  state  of  negotiation  what  by  the  first  he  had  concluded 
definitively;  in  a  word,  that  he  could  equally  give  to  the  Messrs.  D. 
the  right  to  reconsider  their  propositions  and  retract  them. 

The  decree  of  the  Court  was  in  the  following  terms: 

Considering  that  tiie  decree  attacked  has  only  interpreted  a  cor- 
respondence held  between  two  parties  upon  commercial  agreements, 
and  that,  therefore,  it  has  not  violated  any  law,  the  Court  rejects 
the  a{^3eal. 
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HELEN  C.  LEWIS  v.  MATTHEW  P.  BROWNING 

In  the  Supreme  Judicial  Court  of  Massachusetts,  1881 
[Reported  in  130  Massachusetts,  173] 

Contract  for  breach  of  the  covenants  of  a  written  lease  of  a  tene- 
ment in  Boston.  Trial  in  the  Superior  Court,  without  a  jury,  before 
Rockwell,  J.,  who  allowed  a  bill  of  exceptions  in  substance  as  follows: 

The  defendant  admitted  that  there  had  been  a  breach  of  the  con- 
ditions of  the  lease,  and  agreed  that  judgment  might  be  entered  for 
the  plaintiff  in  the  sum  of  $2168.22,  unless  the  facts  herein  stated 
constituted  a  defence  to  this  action. 

The  judge  found  that  the  defendant,  who  was  a  resident  of  New 
York  in  the  year  1868,  was,  during  the  summer  of  that  year,  tempo- 
rarily residing  and  practising  his  profession  as  a  physician  at  Cape 
May,  in  the  State  of  New  Jersey,  and  that  the  plaintiff  and  her 
husband.  Dr.  Dio  Lewis,  residents  of  Boston  at  that  time,  were 
temporarily  residing  at  Oakland,  in  the  State  of  California;  that  on 
June  10th,  1878,  Lewis,  who  was  and  still  is  the  authorized  agent  of 
his  wife,  the  plaintiff,  wrote  the  defendant  a  letter,  which  was  re- 
ceived by  him,  in  which  he  requested  the  defendant  to  make  him  an 
offer  for  a  new  lease  of  said  premises.  The  defendant  replied,  making 
such  offer,  by  letter  dated  June  22d,  1878.  In  this  letter  the  defend- 
ant gave,  as  a  reason  for  desiring  to  make  the  new  contract,  his  anxi- 
ety to  be  released  from  all  claim  by  the  plaintiff. 

On  July  8th,  1878,  Lewis  wrote  the  defendant  a  letter,  which  he 
received  on  July  17th,  1878,  at  Cape  May,  in  which  Lewis  accepted 
the  defendant's  offer,  with  slight  nuxlifications,  and  which  contained 
the  following:  ''If  you  agree  to  this  plan,  and  will  telegraph  me  on 
receipt  of  this,  I  will  forward  power  of  attorney  to  Mr.  Ware.  Tele- 
graph me '  yes'  or '  no.'  If '  no'  I  will  go  on  at  once  to  Boston  with  my 
wife,  and  between  us  we  will  try  to  recover  our  lost  ground.  If  I 
do  not  hear  from  you  by  the  18th  or  20th,  I  shall  conclude  'no. '  '^ 

The  defendant,  on  said  July  17th,  went  to  the  tel^raph  office  of 
the  Western  Union  Telegraph  Company  in  Cape  May,  wrote  a  tele- 
graphic despatch  directed  to  Dio  Lewis,  Oakland,  Cal.,  delivered  it 
to  the  telegraphic  agent  and  operator  of  said  company,  and  paid  the 
full  price  for  its  transmission  to  Oakland,  and  gave  directions  to  have 
it  forwarded  at  once.   The  defendant  did  not  keep  a  copy  of  the  tele- 
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gram.  He  gave  notice  to  the  plaintiff  to  produce  the  telegram,  and 
testified  that  he  had  exhausted  all  the  means  in  his  power  in  Boeton, 
(few  York  and  New  Jersey,  in  his  endeavors  to  pi^uoe  the  telegram; 
that  he  had  been  to  the  Cape  May  office  of  the  company,  and  had 
learned  that  the  operator  to  whom  he  gave  his  despatch  was  not  in 
charge  of  that  office;  that  he  had  made  diligent  search  for  him  with- 
out being  able  to  learn  bis  whereabouts;  and  that  in  this  search  he 
had  had  the  aid  of  the  superintendent  and  other  officers  of  the  com- 
pany in  Boston.  He  also  oflfered  to  prove,  by  an  officer  of  the  com- 
pany in  Boston,  that  both  by  rule  and  custom  of  the  company,  so 
far  as  he  knew  the  custom,  the  despatches  received  and  sent  from  all 
the  oflBces  of  the  company  were  destroyed  after  they  had  he&x  in 
the  x>oe8es8ion  of  the  company  six  months.  II,  under  these  circum- 
stances, it  was  competent  to  prove  the  contents  of  said  despatch  by 
oral  testimony,  the  judge  found  that  the  word  tel^raphed  was  ''yes.'' 

The  judge  also  found  that  Lewis  never  received  said  telegram;  that 
the  new  lease  to  be  made,  as  stipulated  in  the  letters  of  Lewis  and  the 
defendant,  was  to  be  like  the  former  tease  in  form,  with  the  various 
modifications  and  changes  cmitaiiied  in  saM  letters,  and  waa  to  be 
deliv^^  in  Boston,  and  the  consideration  then  paid;  and  that  the 
Mr.  Ware  mentioned  in  Lewis's  letter  was  the  {rfainiiff's  attorney, 
residing  in  Boston. 

The  defendant  contended  that  a  contract  was  completed  by.  said 
letters  and  telegram  on  July  17th,  under  the  law  of  the  State  of  New 
Jersey;  and  that  this  case  was  controlled  by  the  law  of  New  Jers^. 
The  judge  found  that  the  law  of  New  Jersey  is  as  stated  in  HaDock  v. 
Commercial  Ins.  Co.,  2  Dmtcher,  268;  ruled,  as  matter  of  law,  that 
the  facts  as  above  set  forth  did  not  show  a  new  contract,  and  consti- 
tuted no  defence  to  this  action;  and  found  for  the  plaintiff  in  the  sum 
agreed  upon.    The  defendant  alleged  exceptions. 

Gray,  C.  J.  In  M'Culloch  v.  Eagle  Ins.  Co.,  1  Pick.  278,  this  Court 
held  that  a  contract  made  by  mutual  letters  was  not  complete  until 
the  letter  accepting  the  offer  had  been  received  by  the  person  making 
the  offer;  and  the  correctness  of  that  decision  is  maintained,  upon  an 
able  and  elaborate  discussion  of  reasons  and  authorities,  in  Laogdell 
on  Contracts  (2d  ed.)  989-096.  In  England,  New  York,  and  New 
Jersey,  and  in  the  Supreme  Court  of  the  United  States,  the  opposite 
view  has  prevailed,  and  the  contract  has  been  deemed  to  be  completed 
as  soon  as  the  letter  of  acceptance  has  been  put  into  the  post-office 
duly  addressed.  Adams  v.  Lindsell,  1  B.  &  Aid.  681 ;  Dunlop  v.  Hig- 
gins,  1  H.  L.  Cas.  381,  398-400;  Newcomb  v.  De  Roos,  2  E.  &  E. 
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271;  Harris's  Case,  L.  R.  7  Ch.  587;  Lord  Blackburn  in  Brogden 
V.  Metropolitan  Railway,  2  App.  Cas.  666,  691,  692;  Household 
Ins.  Co.  V.  Grant,  4  Ex.  D.  216;  Lindley,  J.,  in  Byrne  v.  Van  Tien- 
hoven,  5  C.  P.  D.  344,  348;  2  Kent  Com.  477,  note  c;  Mactier  v. 
Frith,  6  Wend.  103;  Vassar  v.  Camp,  1  Keman,  441;  Trevor  v.  Wood, 
36  N.  Y.  307;  Hallock  v.  Commercial  Ins.  Co.,  2  Dutcher,  268,  and 
3  Dutcher,  645;  Tayloe  v.  Merchants'  Ins.  Co.,  9  How.  390. 

But  this  case  does  not  require  a  consideration  of  the  general  ques* 
tion;  for,  in  any  view,  the  person  making  the  offer  may  always,  if  he 
chooses,  make  the  formation  of  the  contract  which  he  proposes  de- 
pendent upon  the  actual  communication  to  himself  of  the  acceptance. 
Thesiger,  L.  J.,  in  Household  Ins.  Co.  v.  Grant,  4  Ex.  D.  223.  Pol- 
lock on  Con.  (2d  ed.)  17.  Leake  on  Con.  39,  note.  And  in  the  case 
at  bar,  the  letter  written  in  the  plaintiff's  behalf  by  her  husband  as 
her  agent  on  July  8th,  1878,  in  California,  and  addressed  to  the  de- 
fendant at  Boston,  appears  to  us  clearly  to  manifest  such  an  intention. 
After  proposing  the  terms  of  an  agreement  for  a  new  lease,  he  says: 
^'  If  you  agree  to  this  plan,  and  will  telegraph  me  on  receipt  of  this,  I 
will  forward  power  of  attorney  to  Mr.  Ware,"  the  plaintiff's  attorney 
in  Boston.  '' Telegraph  me  'yes'  or  'no.'  If  'no,'  I  will  go  on  at  once 
to  Boston  with  my  wife,  and  between  us  we  will  try  to  recover  our 
lost  ground.  If  I  do  not  hear  from  you  by  the  18th  or  20th,  I  shall 
conclude  'no.'"  Taking  the  whole  letter  together,  the  offer  is  made 
dependent  upon  an  actual  communication  to  the  plaintiff  of  the  de- 
fendant's acceptance  on  or  before  July  20th,  and  does  not  discharge 
the  old  lease,  nor  bind  the  plaintiff  to  execute  a  new  one,  unless  the 
acceptance  reaches  California  within  that  time.  Assuming,  therefore, 
that  the  defendant's  delivery  of  a  despatch  at  the  telegraph  office  had 
the  same  effect  as  the  mailing  of  a  letter,  he  has  no  ground  of  exception 
to  the  ruling  at  the  trial. 

Excepiuma  overrvled} 


^  "But  it  is  insisted  by  the  defendants'  counsel,  that  this  case  is  taken  out  of 
the  rule  by  the  concluding  clause  in  the  defendant's  letter  of  August  30th,  which 
is  in  these  words — ^viz.:  'We  have  extended  the  period  of  delivery  to  October  30tb, 
as  there  will  be  at  least  ten  days'  delay  from  the  date  of  your  letter,  before  we 
can  receive  and  act  upon  your  reply.  Ai  soon  as  received,  we  shall  send  among  the 
farmers  and  secure  the  first  lots,  even  at  an  extra  price,  and  where  not  threshed 
out,  shaU  caution  them  against  breaking  the  barley  as  little  as  possible.'  The 
idea  advanced  is,  that  this  clause,  taken  in  connection  with  that  in  the  defendants' 
letter  of  August  22d,  in  which  they  say,  'It  being  understood  that  if  this  offer  be 
accepted,  speedy  notice  of  tibe  same  be  given  us,'  is  equivalent  to  an  express 
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SAMUEL  P.  WHITE,  Respondent,  v.  JOHN  W.  CORLIES  and 

JONATHAN  N.  TIFT,  Appellanto 

In  the  Court  of  Appeals  of  New  York,  1871 

[Reported  in  46  New  York,  467] 

Appeal  from  judgment  of  the  General  Term  of  the  first  judicial 
district,  affirming  a  judgment  entered  upon  a  verdict  for  plaintifiF. 

The  action  was  for  an  alleged  breach  of  contract. 

The  plaintiff  was  a  builder,  with  his  place  of  business  in  Fortieth 
Street,  New  York  City. 

The  defendants  were  merchants  at  32  Dey  Street. 

In  September,  1865,  the  defendants  furnished  the  plaintiff  with 
specifications,  for  fitting  up  a  suit  of  offices  at  57  Broadway,  and  re- 
quested him  to  make  a^  estimate  of  the  cost  of  doing  the  work. 

On  September  28th  the  plaintiff  left  his  estimate  with  the  defend- 
ants, and  they  were  to  consider  upon  it,  and  inform  the  plaintiff  of 
their  conclusions. 

On  the  same  day  the  defendants  made  a  change  in  their  speeifica^ 
tions,  and  sent  a  copy  of  the  same,  so  changed,  to  the  plaintiff  for 
his  assent  imder  his  estimate,  which  he  assented  to  by  signing  the 
same  and  returning  it  to  the  defendants. 

On  the  day  following  the  defendants'  book-keeper  wrote  the  plain- 
tiff the  following  note : 

oonditioii,  that  the  defendants  would  be  bound  from  the  time  when  they  should 
receive  notice  of  the  plaintiffs'  acceptance,  and  not  before. 

"But  this  position  gives,  I  think,  a  force  and  an  interpretation  to  those  clauses 
which  was  never  intaided,  and  which  they  will  hardly  bear.  The  clause  in  the 
letter  of  August  22d  cannot  with  propriety  be  supposed  to  refer  to  any  other  than 
a  notice  by  mail,  through  which  the  whole  negotiation  was  no  doubt  expected  to 
be,  and  was  in  fact  conducted.  When  a  notice  is  to  be  given  by  mail,  in  most 
cases  if  not  in  all,  it  is  sufficient  for  the  party  giving  notice  to  deposit  in  the  mail. 
He  can  do  nothing  more  to  insure  its  safe  delivery,  and  is  not  responsible  for  its 
miscarriage.  In  regard  to  the  clause  in  the  letter  of  August  90th,  it  appears  to 
me  plain,  that  it  was  not  intended  and  cannot  be  construed  as  fixing  the  time  when 
the  contract  should  become  obligatory,  but  as  expressive  merely  of  the  prompt- 
ness with  which  the  defendants  designed  to  act,  upon  receiving  notice  that  their 
offer  was  accepted.  Something  less  equivocal  than  this  should  be  required  to 
change  a  fixed  and  settled  rule  of  law."  Selden,  J.,  in  Vassar  v.  Camp  (1854), 
11  N.  Y.  441,  447-S. 

Accord^  Haas  v.  Myers  (1884),  111  UL  421.— Eds. 
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"New  York,  September  29. 
"  Upon  an  agreement  to  iSnifih'  the  fitting  up  of  offices  57  Broadway 
in  two  weeks  from  date,  you  can  begin  at  once. 
"  The  writer  will  call  again,  probably  between  5  and  6  this  P.  M. 

"W.  H.  R., 
"For  J.  W.  Corlies  &  Co.,  32  Dey  Street." 

No  reply  to  this  note  was  ever  made  by  the  plaintiff;  and  on  the 
next  day  the  same  was  countermanded  by  a  second  note  from  the 
defendants. 

Immediately  on  receipt  of  the  note  of  September  29th,  and  before 
the  countermand  was  forwarded,  the  plaintiff  conmienced  a  perform- 
ance by  the  purchase  of  lumber  and  b^inning  work  thereon. 

And  after  receiving  the  countermand,  the  plaintiff  brought  this 
action  for  damages  for  a  breach  of  contract. 

The  court  charged  the  jury  as  follows:  "From  the  contents  of  this 
note  which  the  plaintiff  received,  was  it  his  duty  to  go  down  to  Dey 
Street  (meaning  to  give  notice  of  assent),  before  conmiencing  the 
work? 

"In  my  opinion  it  was  not.  He  had  a  right  to  act  upon  this  note 
and  commence  the  job,  and  that  vxis  a  binding  contract  between  the 
partieay 

To  this  defendants  excepted. 

FoLGER,  J.  We  do  not  think  that  the  jury  found,  or  that  the 
testimony  shows,  that  there  was  any  agreement  between  the  par- 
ties, before  the  written  communication  of  the  defendants  of  Septem- 
ber 30th  was  received  by  the  plaintiff.  This  note  did  not  make  an 
agreement.  It  was  a  proposition,  and  must  have  been  accepted  by 
the  plaintiff  before  eitjbier  party  was  bound,  in  contract,  to  the  other. 
The  only  overt  action  which  is  claimed  by  the  plaintiff  as  indicating 
on  his  part  an  acceptance  of  the  offer,  was  the  purchase  of  the  stuff 
necessary  for  the  work,  and  commencing  woric,  as  we  understand  the 
testimony,  upon  that  stuff. 

We  understand  the  rule  to  be,  that  where  an  offer  is  made  by  one 
party  to  another  when  they  are  not  together,  the  acceptance  of  it  by 
that  other  must  \e  manifested  by  some  appropriate  act.  It  does  not 
need  that  the  acceptance  shall  come  to  the  knowledge  of  the  one 
making  the  offer  before  he  shall  be  bound.  But  though  the  manifesta- 
tion need  not  be  brought  to  his  knowledge  before  he  becomes  bound, 
he  is  not  bound,  if  that  manifestation  is  not  put  in  a  proper  way  to  be 
in  the  usual  course  of  events,  in  some  reasonable  time  communicated 
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to  him.  Thus  a  letter  received  by  mail  containing  a  proposal  may 
be  answered  by  letter  by  mail|  containing  the  acceptance.  And  in 
general,  as  soon  as  the  answering  letter  is  mailed,  the  contract  is  con- 
cluded. Though  one  party  does  not  know  of  the  acceptance,  the 
manifestation  thereof  is  put  in  the  proper  way  of  reaching  him. 

In  the  case  m  band,  the  plaintiff  determined  to  accept.  But  a 
mental  determination  not  indicated  by  speech,  or  put  in  course  of 
indication  by  act  to  the  other  party,  is  not  an  acceptance  which  will 
bind  the  other.  Nor  does  an  act,  which,  in  itself,  is  no  indication  of 
an  aoc^tance,  become  such,  because  accompanied  by  an  unevinced 
mental  determination.  Where  the  act  uninterpreted  by  cohcurrent 
evidence  of  the  mental  purpose  acoompan3ring  it,  is  as  well  referable 
to  one  state  of  facts  as  another,  it  is  no  indication  to  the  other  party 
of  an  acceptance,  and  does  not  qperate  to  hold  him  to  his  offer. 

Conceding  that  the  testimony  shows,  that  the  plaintiff  did  resolve 
to  accept  this  <^er,  he  did  no  act  which  indicated  an  acceptance  of  it 
to  the  d^endants.  He,  a  carpenter  and  builder,  purchased  stuff  for 
the  woric.  But  it  was  stuff  as  fit  for  any  other  like  work.  He  began 
work  upon  the  stuff,  but  as  he  would  have  done  for  any  other  like 
work.  There  was  nothing  in  bis  thought  formed  but  not  uttered,  or  in 
his  acts  that  indicated  or  set  in  motion  an  indication  to  the  defend- 
ants of  his  acceptance  of  their  offer,  or  which  could  necessarily  result 
therein. 

But  the  charge  of  the  learned  judge  was  fairly  to  be  understood 
by  the  jury  as  la3ring  down  the  rule  to  tiiem,  that  the  plaintiff  need 
not  indicate  to  the  defendants  his  acceptance  of  their  offer;  and  that 
the  purchase  of  stuff  and  working  on  it  after  receiving  the  note,  made 
a  binding  contract  between  the  parties.  In  this  we  think  th6  learned 
judge  fell  into  error. 

Ilie  judgment  appealed  from  must  be  reversed,  and  a  new  trial 
ordered,  with  costs  to  abide  the  event  of  the  action. 

All  concur,  but  Allen,  J.,  not  voting. 

Judgment  reversed,  and  new  trial  ordered|. 
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DAVIS  SEWING  MACHINE  COMPANY  v.  RICHARDS 

In  the  Supreme  Court  of  the  United  States,  188S 

[Reported  in  115  United  States,  524] 

This  was  an  action  brought  in  the  Supreme  Court  of  the  District 
of  Colmnbia,  upon  a  guaranty  of  the  performance  by  one  John  W. 
Poler  of  a  contract  under  seal,  dated  December  17th,  1872,  between 
him  and  the  plaintiff  corporation,  by  which  it  was  agreed  that  all 
sales  of  sewing  machmes  which  the  corporation  should  make  to  him 
should  be  xipoxL  certain  terms  and  conditions,  the  pruicipal  of  which 
were  that  Poler  should  use  all  reasonable  efforts  to  introduce,  supply, 
and  sell  the  machines  of  the  corporation,  at  not  less  than  its  regular 
retail  prices,  throughout  the  District  of  Columbia  and  the  cotmties 
of  Prince  George  and  Montgomery  in  the  State  of  Maryland,  and 
should  pay  all  indebtedness  by  account,  note,  indorsement  or  other* 
wise,  which  should  arise  from  him  to  the  corporation  under  the  con- 
tract, and  should  not  engage  in  the  sale  of  sewing  machines  of  any 
other  manufacture;  and  that  the  corporation,  during  the  continuance 
of  the  agency,  should  sell  its  machines  to  him  at  a  certain  discount, 
and  receive  payment  therefor  in  certain  manner;  and  that  either 
party  might  terminate  the  agency  at  pleasure. 

The  guaranty  was  upon  the  same  paper  with  the  above  contract, 
and  was  as  follows : 

"For  value  received,  we  hereby  guarantee  to  the  Davis  Se^nng 
Machine  Company  of  Watertown,  N.  Y.,  the  full  performance  of  the 
foregoing  contract  on  the  part  of  John  W.  Poler,  and  the  payment 
by  said  John  W.  Poler  of  all  indebtedness,  by  account,  note,  indorse- 
ment of  notes  (including  renewals  and  extensions)  or  otherwise,  to 
the  said  Davis  Sewing  Machine  Company,  for  property  sold  to  said 
John  W.  Poler,  \mder  this  contract,  to  the  amount  of  three  thousand 
($3000)  dollars.    Dated  Washington,  D.  C,  December  17th,  1872. 

"A.  ROTHWELL, 

"A.  C.  Richards." 

Under  the  guaranty  were  these  words:  "I  consider  the  above  sur- 
eties entirely  responsible.   Washington,  December  19th,  1872. 

"J.T.Stevens." 

At  the  trial  the  above  papers,  signed  by  the  parties,  were  given 
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in  evidence  by  the  plaintiffi  and  there  was  proof  of  the  following 
facts:  On  December  17th,  1872,  at  Washington,  the  contract  was 
executed  by  Poler,  and  the  guaranty  was  signed  by  the  defendants, 
and  the  contract  and  guaranty,  after  being  so  signed,  were  delivered 
by  the  defendants  to  Poler,  and  by  Poler  to  Stevens,  the  plaintiff's 
attorney,  and  by  Stevens  afterward  forwarded,  with  his  recommenda- 
tion of  the  sureties,  to  the  plaintiff  at  Watertown,  in  the  State  of 
New  York,  and  the  contract  there  executed  by  the  plaintiff.  The 
plaintiff  afterward  delivered  goods  to  Poler  under  the  contract,  and 
he  did  not  pay  for  them.  The  defendants  had  no  notice  of  the  plain- 
tiff's execution  of  the  contract  or  acceptance  of  the  guaranty,  and 
no  notice  or  knowledge  that  the  plaintiff  had  furnished  any  goods  to 
Poler  under  the  ocmtract  or  upon  the  faith  of  the  guaranty,  until 
January,  1875,  when  pa3nnent  therefor  was  demanded  by  the  plain- 
tiff of  the  defendants,  and  refused.  At  the  time  of  the  signing  of  the 
guaranty,  the  plaintiff  had  furnished  no  goods  to  Poler,  and  the  ne- 
gotiations then  pending  between  the  plaintiff  and  Poler  related  to 
prospective  transactions  between  them. 

The  Court  instructed  the  jury  as  follows:  ''It  appearing  that,  at 
the  time  the  defendants  signed  the  guaranty  on  the  back  of  the  con- 
tract between  the  plaintiff  and  Poler,  the  plaintiff  had  not  executed 
the  contract  or  assented  thereto,  and  that  the  contract  and  guaranty 
related  to  prospective  dealings  betwe^i  the  plaintiff  and  Poler,  and 
that  subsequently  to  the  signing  thereof  by  the  defendants  the  attor- 
ney for  the  plaintiff  approved  the  responsibility  of  the  guarantors 
and  sent  the  contract  to  Watertown,  N.  Y.,  to  the  plaintiff,  which 
subsequently  signed  it,  and  no  notice  having  been  given  by  the  plain- 
tiff to  the  defendants  of  the  acceptance  of  such  contract  and  guaranty, 
and  that  it  intended  to  furnish  goods  thereon  and  hold  the  defendants 
responsible,  the  plaintiff  cannot  recover,  and  the  juiy  should  find 
for  the  defendants." 

A  verdict  was  returned  for  the  defendants,  and  judgment  rendered 
thereon,  which  on  exceptions  by  the  plaintiff  was  affirmed  at  the 
general  term,  and  the  plaintiff  sued  out  this  writ  of  error,  pending 
which  one  of  the  defendants  died  and  his  executor  was  smnmoned  in. 
Gray,  J.,  delivered  the  opinion  of  the  Court.  After  stating  the 
facts  in  the  language  above  reported,  he  continued: 

The  decision  of  this  case  depends  upon  the  application  of  the  rules 
of  law  stated  in  the  opinion  in  the  recent  case  of  Davis  v.  Wells,  104 
U.  S.  159,  in  which  the  earlier  decisions  of  this  Court  upon  the  sub- 
ject are  reviewed. 
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Those  rules  may  be  summed  up  as  follows:  A  contract  of  guarantyi 
like  every  other  contracti  can  only  be  made  by  the  mutual  assent  of 
the  parties.  If  the  guaranty  is  signed  by  the  guarantor  at  the  re- 
quest of  the  other  party,  or  if  the  latter's  agreement  to  accept  is  con- 
temporaneous with  the  guarauty,  or  if  the  receipt  from  him  of  a 
valuable  consideration,  however  small,  is  acknowledged  in  the  guar- 
anty, the  mutual  assmt  is  proved,  and  the  delivery  of  the  guaranty 
to  him  or  for  his  use  completes  the  contract*  But  if  the  guaranty  is 
signed  by  the  guarantor  without  any. previous  request  of  the  other 
party,  and  in  his  absence,  for  no  consideration  moving  between  them 
except  future  advances  to  be  made  to  the  principal  debtor,  the  guar- 
anty is  in  legal  e£Eect  an  offer  or  proposal  on  the  part  of  the  guarantor, 
needing  an  acceptance  by  the  other  party  to  complete  the  contract. 

The  case  at  bar  belongs  to  the  latter  class.  There  is  no  evidence  of 
any  request  from  the  plaintiff  corporaticm  to  the  guarantors,  or  of 
any  ccmsideration  moving  from  it  and  received  or  acknowledged  by 
them  at  the  time  of  their  signing  the  guaranty.  The  general  words 
at  the  beginning  of  the  guaranty,  ''value  received,''  without  stating 
from  whom,  are  quite  aa  consistent  with  a  consideration  received 
by  the  guarantors  from  the  principal  debtor  only.  The  certificate  of 
the  sufficiency  of  the  guarantors,  written  by  the  plaintiff's  attorney 
under  the  guaranty,  bears  date  two  di^  later  than  the  guaranty 
itself.  The  plaintiff's  original  contract  with  the  principal  debtor 
was  not  executed  by  the  plaintiff  until  after  that.  The  guarantors 
had  no  notice  that  their  sufficiency  had  been  approved,  or  that  their 
guaranty  had  been  accepted,  or  even  that  the  ori^nal  contract  had 
been  executed  or  ass^ated  to  by  the  plaintiff,  until  long  afterward, 
when  pa3rment  was  demanded  of  them  for  goods  supplied  by  the 
plaintiff  to  the  principal  debtor. 

Jvdgment  c^ffirmed. 
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CHARLES  A.  BISHOP  v.  FRANK  H.  EATON 
In  the  Supreme  Judicial  Court  of  Massachusetts,  1894 

[Reported  in  161  Massachusetts,  496] 

Contract,  on  a  guaranty.  Writ  dated  February  2d,  1892.  Trial 
in  the  Superior  Court  without  a  jury,  before  Braley,  J.,  who  found 
the  following  facts: 

The  plaintiff  in  1886  was  a  resident  of  Sycamore  in  the  State  of 
Illinois,  and  was  to  some  extent  connected  in  business  with  Harry  H. 
Elaton,  a  brother  of  the  defendant.  In  December,  1886,  the  defendant 
in  a  letter  to  the  i^ntiff  said,  ^'  If  Harry  needs  more  moaey,  let  him 
have  it,  or  assist  him  to  get  it,  and  I  will  see  that  it  is  paid." 

On  January  7th,  1887,  Harry  Eaton  gave  his  promissory  note  for 
two  hundred  dollars  to  one  Stark,  payable  in  one  year.  The  plaintiff 
signed  the  note  as  surety,  relying  on  the  letter  of  the  defendant,  and 
looked  to  the  defendant  solely  for  reimbursement,  if  called  upon  to 
pay  the  note.  Shortly  afterward  the  plaintiff  wrote  to  the  defendant 
a  letter  stating  that  the  note  had  been  given  and  its  amount,  and 
depofidted  the  letter  in  the  mail  at  Sycamore,  postage  prepaid,  and 
properly  addressed  to  the  defendant  at  his  home  in  Nova  Scotia* 
The  letter,  according  to  the  testimony  of  the  defendant,  was  never 
received  by  him.  At  the  maturity  of  the  note  the  time  for  its  pay- 
ment was  extended  for  a  year,  but  whether  with  the  knowledge  or 
consent  of  the  defendant  was  in  dispute.  In  August,  1889,  in  an 
mterview  between  them,  the  plaintiff  asked  the  defendant  to  take 
up  the  note  still  outstanding,  and  pay  it,  to  which  the  defendant  re- 
plied: ''Try  to  get  Harry  to  pay  it.  If  he  don't,  I  will.  It  shall  not 
cost  you  anything." 

On  October  1st,  1891,  the  plaintiff  paid  the  note,  and  thereafter 
made  no  effort  to  collect  it  from  Harry  Eaton,  the  maker.  The  de- 
fendant testified  that  he  had  no  notice  of  the  payment  of  the  note 
by  the  plaintiff  until  December  22d,  1891. 

The  defendant  requested  the  judge  to  rule:  1.  The  letter  of  the 
defendant  constituted  in  law  no  more  than  an  offer  of  guaranty. 
2.  The  defendant  did  not  beocmie  bound  by  a  contract  of  gtiaranty 
unless  it  appeared  from  a  preponderance  of  the  evidence  that,  within 
a  reasonable  time  after  his  ofi^er  was  accepted  and  acted  upon,  he 
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had  notice  of  such  acceptance,  and  the  giving  of  credit  thereon.  3.  The 
mere  deposit  in  the  mail  of  a  letter  accepting  an  offer  of  guaranty 
which  has  been  made  by  mail,  such  letter  being  properly  stamped 
and  addressed  to  the  party  making  the  offer,  and  mailed  within  a 
reasonable  time  after  the  acceptance,  does  not  in  law  constitute  such 
notice  to  the  latter  as  thereupon  to  bind  him.  4.  The  defendant  did 
not  become  bound  by  a  contract  of  guaranty,  if  at  all,  unless  he  ac- 
tually received  such  letter  of  acceptance.  6.  A  delay  for  two  years 
and  a  half  after  accepting  and  acting  upon  an  offer  of  guaranty  to 
give  notice  to  the  person  making  the  offer  is  an  unreasonable  delay. 
&.  If  for  a  year  and  a  half  after  the  maturity  of  the  note  and  the  de- 
fault of  payment  by  the  maker,  the  defendant  had  no  notice  of  the 
default,  he  was  discharged  from  his  contract  unless  he  subsequently 
waived  his  rights  arising  from  the  plaintiff's  laches. 

The  judge  declined  so  to  rule,  and  ruled,  as  matter  of  law  upon 
the  findings  of  fact,  that  the  plamtiff  was  entitled  to  recover,  and 
ordered  judgment  for  him;  and  the  defendant  alleged  exceptions. 

Knowlton,  J.  The  defendant  requested  many  rulings  in  regard 
to  the  law  applicable  to  contracts  of  guaranty,  most  of  which  it  be- 
comes necessary  to  consider.  The  language  relied  on  was  an  offer  to 
guarantee,  which  the  plaintiff  might  or  might  not  accept.  Without 
acceptance  of  it  there  was  no  contract,  because  the  offer  was  condi- 
tional and  there  was  no  consideration  for  the  promise.  But  this  was 
not  a  proposition  which  was  to  become  a  contract  only  upon  the 
giving  of  a  promise  for  the  promise,  and  it  was  not  necessary  that  the 
plaintiff  should  accept  it  m  words,  or  promise  to  do  anything  before 
acting  upon  it.  It  was  an  offer  which  was  to  become  effective  as  a 
contract  upon  the  doing  of  the  act  referred  to.  It  was  an  offer  to  be 
bound  in  consideration  of  an  act  to  be  done,  and  in  such  a  case  the 
doing  of  the  act  constitutes  the  acceptance  of  the  offer  and  furnishes 
the  consideration.  Ordinarily  there  is  no  occasion  to  notify  the  offerer 
of  the  acceptance  of  such  an  offer,  for  the  doing  of  the  act  is  a  sufficient 
acceptance,  and  the  promisor  knows  that  he  is  bound  when  he  sees 
that  action  has  been  taken  on  the  faith  of  his  offer.  But  if  the  act 
is  of  such  a  kind  that  knowledge  of  it  will  not  quickly  come  to  the 
promisor,  the  promisee  is  bound  to  give  him  notice  of  his  acceptance 
within  a  reasonable  time  after  doing  that  which  constitutes  the  ac- 
ceptance. In  such  a  case  it  is  implied  in  the  offer  that,  to  complete 
the  contract,  notice  shall  be  given  with  due  diligence,  so  that  the 
promisor  may  know  that  a  contract  has  been  made.  But  where  the 
promise  is  in  consideration  of  an  act  to  be  done,  it  becomes  binding 
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upon  the  doing  of  the  act  so  far  that  the  promisee  cannot  be  afifected 
by  a  subsequent  withdrawal  of  it,  if  within  a  reasonable  time  after- 
ward he  notifies  the  promisor.  In  accordance  with  these  principles, 
it  has  been  held  in  cases  like  the  present,  where  the  guarantor  would 
not  know  of  himself,  from  the  nature  of  the  transaction,  whether  the 
o£Fer  has  been  accepted  or  not,  that  he  is  not  bound  without  notice 
of  the  acceptance,  seasonably  given  after  the  performance  which 
constitutes  the  consideration.  Babcock  v.  Bryant,  12  Pick.  133; 
Whiting  V.  Stacy,  15  Gray,  270;  Schlessinger  v.  Dickinson,  6 
Allen,  47. 

In  the  present  case  the  plaintiff  seasonably  mailed  a  letter  to  the 
defendant,  informing  him  of  what  he  had  done  in  compliance  with 
the  defoidant's  request,  but  the  defendant  testified  that  he  never 
received  it,  and  there  is  no  finding  that  it  ever  reached  him.  The 
judge  ruled,  as  matter  of  law,  that  upon  the  facts  found,  the  plaintiff 
was  entitled  to  recover,  and  the  question  is  thus  presented  whether 
the  defendant  was  bound  by  the  acceptance  when  the  letter  was 
properly  mailed,  although  he  never  received  it. 

When  an  offer  of  guaranty  of  this  kind  is  made,  the  implication  is 
that  notice  of  the  act  which  constitutes  an  acceptance  of  it  shall  be 
given  in  a  reasonable  way.  What  kind  of  a  notice  is  required  de- 
pends upon  the  nature  of  the  transaction,  the  situation  of  the  parties, 
and  the  inferences  fairly  to  be  drawn  from  their  previous  dealings, 
if  any,  in  regard  to  the  matter.  If  they  are  so  situated  that  com- 
mimication  by  letter  is  naturally  to  be  expected,  then  the  deposit  of 
a  letter  in  the  mail  is  all  that  is  necessary.  If  that  is  done  which  is 
fairly  to  be  contemplated  from  their  relations  to  the  subject-matter 
and  from  their  course  of  dealing,  the  rights  of  the  parties  are  fixed, 
and  a  failure  actually  to  receive  the  notice  will  not  affect  the  obliga- 
tion of  the  guarantor. 

The  plaintiff  in  the  case  now  before  us  resided  in  Illinois,  and  the 
defendant  in  Nova  Scotia.  The  offer  was  made  by  letter,  and  the 
defendant  must  have  contemplated  that  information  in  regard  to 
the  plaintiff's  acceptance  or  rejection  of  it  would  be  by  letter.  It 
would  be  a  harsh  rule  which  would  subject  the  plaintiff  to  the  risk  of 
the  defendant's  failure  to  receive  the  letter  giving  notice  of  his  action 
on  the  faith  of  the  offer.  We  are  of  opinion  that  the  plaintiff,  after 
assisting  Harry  to  get  the  money,  did  all  that  he  was  required  to 
do  when  he  seasonably  sent  the  defendant  the  letter  by  mail  inform- 
ing him  of  what  had  been  done. 

How  far  such  considerations  are  applicable  to  the  case  of  an  or- 
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dinftry  contract  made  by  letter,  about  which  soi 
cisions  are'  conffiotmg,  we  need  not  now  confiider. 
Exceptiana  sustained.^ 


EVANS  &  CO.  V.  Mccormick 

In  the  Supreme  Court  of  Pennsylvania,  1895 
[Reported  in  167  Pennsylvania  State,  247] 

Assumpsit  on  an  alleged  contract  of  guaranty.  Before  Savidge, 
P.  J.,  of  the  eighth  judicial  district,  specially  presiding. 

At  the  trial  the  Court  entered  a  compulsory  nonsuit,  which  it 
subsequently  refused  to  take  off,  Savidge,  P.  J.,  filing  the  following 
opinion: 

"  The  cause  of  action  was  the  alleged  guaranty  of  C.  S.  McCormick, 
the  defendant. 

"Plaintiffs  were  in  the  wholesale  crockery  and  queensware  business 
at  Pittsburg,  Pa.  Early  in  July,  1889,  they  received  an  order  for 
certam  goods  from  Mrs.  S.  M.  Bieriy  of  Du  Bois,  Pa.  Their  travelling 
salesman  had  taken  the  order  from  Mrs.  Bieriy  at  Du  Bois.  Not 
satisfied  of  Mrs.  Bierly's  solvency,  before  proceeding  to  fill  the  order, 
they  telegraphed  defendant  at  Lock  Haven  as  follows: 

"'Pittsburgh,  Pa.,  2-13-89. 
"'C.  S.  McCormick:  Bierly's  purchases  amount  to  about  $700. 
Will  you  guarantee  payment? 

"'T.  G.  Evans  &  Co.' 

to  which  defendant  three  dajrs  later  wired  the  following  answer: 

^  ''It  would  be  an  ordioary  case  of  unilateral  contract,  growing  out  of  an  offer 
of  one  party  to  do  something  if  the  other  will  do  or  refrain  from  doing  something 
else.  If  the  party  to  whom  such  an  offer  is  made  acts  upon  it  in  the  manner  con- 
templated, either  to  the  advantage  of  the  offeror  or  to  his  own  disadvantage,  such 
action  makes  the  contract  complete,  and  notice  of  the  acceptance  of  the  offer 
before  the  action  is  unnecessary."— Per  Knowlton,  J.,  in  First  National  Bank  v. 
Watkins  (1801),  154  Mass.  885. 

The  authorities  accord  and  contra  on  the  question  of  the  necessity  of  notice  to 
the  guarantor  of  acceptance  of  the  guaranty  are  exhaustively  collected  in  Ames* 
Cases  on  Suretyship,  Chapter  II,  Section  VII,  Pages  225-237.  See  also,  5  Co- 
lumbia Law  Review,  215-230.— Eds. 
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Lock  Havjin,  Pa.,  2^16-89, 
T.  G.  EvANB  &  Co.,  213  Market  St.,  Pgh. 
I  will  guarantee  payment  of  Bierly  bill. 

"'C.   8.   MCCORMICK.' 

''Just  what  led  to  this  inquiry  does  not  ai)peac.  Upon  receipt  of 
McCormick's  telegram  and  on  the  strength  of  the  alleged  guaranty 
plaintiffs  shipped  the  goods  ordered,  some  to  Mrs.  Bierly  and  some  to 
McCormick  at  Du  Bois.  All  were  Deceived  by  Mrs.  Bierly.  On 
plaintiffs'  book  of  original  entry,  some  of  the  goods  were  charged  to 
Mrs.  Bierly  and  some  to  McCormick.  On  their  ledger  all  were  charged 
to  McCormick. 

''Because  no  notice  had  been  given  to  McCormick  of  the  accept- 
ance of  his  guaranty,  and  that  the  goods  had  been  sold  on  the  strength 
of  the  same,  plamtiffs  were  nonsuited. 

"The  decisions  leave  no  room  for  doubt  that,  except  'in  cases  of 
absolute  gufuranty,  accepted  when  given'  notice  of  acceptance  is 
necessary  to  fix  the  liability  of  the  guarantor.  Gardner  v.  Lloyd,  110 
Pa.  278,  and  cases  there  cited. 

"It  is  contended  by  counsel,  however,  that  'if  the  guaranty  is 
made  at  the  request  of  the  guarantee  it  then  becomes  the  answer  of 
the  guarantor  to  a  proposal  made  to  him,  and  its  delivery  to  and  for 
the  use  of  the  guarantee  ccmipletes  the  communication  between  them 
and  constitutes  a  contract.'  As  authority  for  this  position  Davis  v. 
Wells,  104  U.  S.  159,  and  Sewing  Machine  Co.  v.  Richards,  115  U.  S. 
524,  are  cited.  These  cases  do  so  hold  although  the  decisions  turned 
on  other  points. 

"  Looking  to  our  own  decisions,  we  find  a  different  doctrine  held  in 
Kay  V.  Allen,  9  Pa.  320;  it  was  argued  by  counsel, '  that  a  precedent  re- 
quest by  the  crecfitor  to  the  party  subsequently  offering  the  guaranty 
was  equivalent  to  notice  of  acceptance.'  Mr.  Justice  Bell  delivering 
the  opinion  of  the  Court  could  find  no  warrant  for  any  such  view. 
In  rejecting  the  proposition  he  reasons  as  follows:  'Indeed  it  is  diffi- 
cult to  imaghie  how  preced^it  request  alone  can  supply  the  place  of 
subsequent  notice,  since  after  request  made  and  proffer  of  guaranty, 
the  merchant  may  refuse  the  credit  or  advance  craved,  and  without 
notice  the  surety  cannot  know  whether  he  has  or  has  not.  So  far  is 
this  insisted  on,  that  it  is  said  without  notice  there  can  be  no  contract ; 
for  like  all  other  contracts,  that  of  guaranty  requires  both  a  proposal 
and  acceptance  thereof.'  This  doctrine  was  distinctly  recognized  and 
reaffirmed  in  Gardner  v.  Lloyd,  supra,  decided  since  the  case  in 
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104  U.  S.|  Mr.  Justice  Green  quoting  the  very  language  of  Judge 
BeU. 

''The  reasoning  of  the  Supreme  Court  of  this  State  is  convincing 
while  for  the  doctrine  of  the  United  States  Court  no  reason  is  offered, 
and  we  feel  bound  to  follow  the  decisions  of  our  own  courts. 

''  In  the  case  at  bar  the  most  that  can  be  said  for  plaintiffs  is  that 
their  telegram  was  a  precedent  request  which  was  followed  by  a  sub- 
sequent offer  of  guaranty  from  the  defendant.  Defendant  was  en- 
titled to  notice  before  he  could  be  held  on  his  guaranty.  To  my 
mind  plaintiffs  have  not  made  a  better  if  indeed  so  good  a  showing  as 
did  Coe  ui  his  case  against  Buehler,  reported  in  110  Pa.  366.  There  the 
guarantor  signed  the  guaranty  at  the  instance  of  the  agent  of  the  guar- 
antee. The  contract  guaranteed,  though  executed  by  the  debtor,  had 
not  yet  been  signed  by  the  guarantee.  It  was  executed  by  him  soon 
afterward,  but  no  notice  thereof  was  given  to  the  guarantor.  The 
Supreme  Court  held  that  absence  of  notice  of  acceptance  was  fatal 
and  sustained  a  judgment  of  nonsuit.  This  is  in  harmony  with  the 
unbroken  line  of  decisions  preceding  it  and  is  conclusive  of  the  ques- 
tion under  consideration. 

''  It  is  urged  that  there  is  testimony  frcHn  which  the  jury  could  find 
that  defendant  was  interested  in  Mrs.  Bierly's  purchase — that  the 
goods  were,  in  fact,  bought  for  him.  We  do  not  think  so.  Joseph 
Bensinger,  the  tenant  of  the  hotel  under  McCormick  and  Seener, 
says  he  purchased  from  McCormick  a  one  half  interest  in  these  goods, 
on  December  13th,  1889.  This  was  ten  months  after  the  sale  to  Mrs. 
Bierly.  It  was  not  shown  how  McCormick  came  by  this  one  half  in- 
terest or  that  he  knew  where  the  goods  came  from.  The  fair  and 
natural  presumption  would  be  that  he  bought  from  Mrs.  Bierly. 
There  is  nothing  in  plaintiff's  testimony  to  show  that  McCormick 
ever,  prior  to  the  bringing  of  this  suit,  had  knowledge  that  Evans  & 
0)mpany  had  sold  the  goods  in  question  or  any  other  goods  to  Mrs. 
Bierly.  Plaintiffs  could  have  shown  how  this  was  and  it  was  their 
duty  to  do  so. 

"They  seek  to  recover  from  McCormick,  not  as  the  origmal  debtor, 
but  as  surety. 

'*  In  all  cases,  when  a  plaintiff  seeks  to  make  one  man  liable  for  the 
debt  of  another  the  case  must  be  plainly  made  out.  Every  ambiguity 
in  the  evidence  weighs  m  favor  of  the  defendant.  Kellogg  v.  Stock- 
ton &  Fuller,  29  Pa.  460. 

"The  rule  is  discharged." 

Errors  assigned  were  (1)  entry  of  nonsuit;  (2)  refusal  to  take  it  off. 
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Per  Curiam,  April  1st,  1895. 

The  only  error  properly  assigned  is  the  refusal  of  the  Court  below 
to  take  off  the  judgment  of  nonsuit. 

For  reasons  given  by  the  learned  president  of  the  eighth  judicial 
district,  who  specially  presided  at  the  hearing,  we  are  satisfied  that 
the  rule  to  take  off  the  compulsory  nonsuit  was  rightly  discharged. 

The  judgment  is  affirmed  on  his  opinion. 


THE  GREAT  NORTHERN  RAILWAY  COMPANY  v.  WITHAM 

In  the  Common  Pleas,  1873 
[Reported  in  Law  Reports,  9  Common  Pleas,  16] 

The  cause  was  tried  before  Brett,  J.,  at  the  sittings  at  Westminster 
after  the  last  term.  The  facts  were  as  follows:  In  October,  1871,  the 
plaintiffs  advertised  for  tenders  for  the  supply  of  goods  (among  other 
things  iron)  to  be  delivered  at  their  station  at  Doncaster,  according 
to  a  certain  specification.   The  defendant  sent  in  a  tender,  as  follows: 

''  I,  the  undendgned,  hereby  undertake  to  supply  the  Great  North- 
em  Railway  Company,  for  twelve  months  from  November  1st,  1871, 
to  October  31st,  1872,  with  such  quantities  of  each  or  any  of  the 
several  articles  named  in  the  attached  specification  as  the  company's 
store-keeper  may  order  from  time  to  time,  at  the  price  set  opposite 
each  article  respectively,  and  agree  to  abide  by  the  conditions  stated 
on  the  other  side. 

"(Signed)  Samuel  Witham." 

The  company's  ofiScer  wrote  in  reply,  as  follows: 

"Mb.  S,Witham: 

"Sm;  I  am  instructed  to  inform  you  that  my  directors  have  ac- 
cepted your  tender,  dated,  etc.,  to  supply  this  company  at  Doncaster 
Station  any  quantity  they  may  order  during  the  period  ending 
October  31st,  1872,  of  the  descriptions  of  iron  mentioned  on  the  en- 
closed list,  at  the  prices  specified  therein.  The  terms  of  the  contract 
must  be  strictly  adhered  to.  Requesting  an  acknowledgment  of  the 
receipt  of  this  letter. 

"  (Signed)        S.  Fitch, 
^'Assistant  Secretary.*^ 
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To  this  the  defendant  replied: 

"  I  b^  to  own  receipt  of  your  favor  of  20th  instant,  accepting  my 
tender  for  bars,  for  which  I  am  obliged.  Your  specifications  shall 
receive  my  best  attention.  S.  Witham." 

Several  orders  for  iron  were  given  by  the  company,  which  were 
from  time  to  time  duly  executed  by  the  defendant;  but  ultimately  the 
defendant  refused  to  supply  any  more,  whereupon  this  action  was 
brought. 

A  verdict  having  been  found  for  the  plaintiffs, 

Digby  Seymour,  Q.  C,  moved  to  enter  a  nonsuit. 

Keating,  J.  In  this  case  Mr.  Digby  Seymour  moved  to  enter  a 
nonsuit.  The  circumstances  were  these :  The  Great  Northern  Bailway 
Company  advertised  for  tenders  for  the  supply  of  stores.  The  de- 
fendant made  a  tender  in  these  words: "  I  hereby  undertake  to  supply 
the  Great  Northern  Railway  Company,  for  twelve  months,  from  etc. 
to  etc.,  with  such  quantities  of  each  or  any  of  the  several  articles 
named  in  the  attached  specillcations  as  the  company's  store-keeper 
may  order  from  time  to  time,  at  the  price  set  opposite  each  article 
respectively,"  etc.  Some  orders  were  given  by  the  company,  which 
were  duly  executed.  But  the  order  now  in  question  was  not  executed ; 
the  defendant  seeUng  to  excuse  himself  from  the  performance  of  his 
agreement,  because  it  was  unilateral,  the  company  not  being  bound 
to  give  the  order.  The  ground  upon  which  it  was  put  by  Mr.  Sey- 
mour was,  that  there  was  no  consideration  for  the  defendant's  promise 
to  supply  the  goods;  in  other  words,  that,  inasmuch  as  there  was  no 
obligation  on  the  company  to  give  an  order,  there  was  no  considera- 
tion moving  from  the  company,  and  therefore  no  obligation  on  the 
defendant  to  supply  the  goods.  The  case  mainly  relied  on  in  support 
of  that  contention  was  Burton  v.  Great  Northern  Railway  Co.^  But 
that  is  not  an  authority  in  the  defendant's  favor.  It  was  the  converse 
case.  The  Court  there  held  that  no  action  would  lie  against  the  com- 
pany for  not  giving  an  order.  If  before  the  order  was  given,  the  de- 
fendant had  given  notice  to  the  company  that  he  would  not  perform 
the  agreement,  it  m^ht  be  that  he  would  have  been  justified  in  so 
doing.  But  here  the  company  had  given  the  order,  and  had  conse- 
quently done  something  which  amounted  to  a  consideration  for  the 
defendant's  promise.  I  see  no  ground  for  doubting  that  the  verdict 
for  the  plaintiff s  ought  to  stand. 

Brett,  J.    The  company  advertised  for  tenders  for  the  supply  of 

1 9  Ex.  507;  23  L.  J.  (Ex.)  184. 
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stores,  such  as  they  might  think  fit  to  order,  for  one  year.  The  de- 
fendant made  a  tender  offering  to  supply  them  for  that  period  at  cer- 
tain fixed  prices;  and  the  company  accepted  his  tender.  If  there 
were  no  other  objection,  the  contract  between  the  parties  would  be 
found  in  the  tender  and  the  letter  accepting  it.  This  action  is  brought 
for  the  defendant's  refusal  to  deliver  goods  ordered  by  the  company; 
and  the  objection  to  the  plaintiffs'  right  to  recover  is,  that  the  contract 
is  unilateral.  I  do  not,  however,  understand  what  objection  that  is 
to  a  contract.  Many  contracts  are  obnoxious  to  the  same  complaint. 
U  I  say  to  another,  "  If  you  will  go  to  York,  I  will  give  you  £100," 
that  is  in  a  certain  sense  a  unilateral  contract.  He  has  not  promised 
to  go  to  York.  But  if  he  goes,  it  cannot  be  doubted  that  he  will  be 
entitled  to  receive  the  £100.  His  going  to  York  at  my  request  is  a 
sufficient  consideration  for  my  promise.  So,  if  one  says  to  another, 
"If  you  will  give  me  an  order  for  iron,  or  other  goods,  I  will  supply 
it  at  a  given  price;"  if  the  order  is  given,  there  is  a  complete  contract 
which  the  seller  is  bound  to  perform.  There  is  in  such  a  case  ample 
consideration  for  the  promise.  So,  here,  the  company  haviug  given 
the  defendant  an  order  at  his  request,  bis  acceptance  of  the  order 
would  bind  them.  If  any  authority  could  have  been  found  to  sustain 
Mr.  Seymour's  contention,  I  should  have  considered  that  a  rule  ought 
to  be  granted.  But  none  has  b^n  cited.  Burton  v.  Great  Northern 
Railway  Co.*  is  not  at  all  to  the  purpose.  This  is  matter  of  every 
day's  practice;  and  I  think  it  would  be  wrong  to  countenance  the 
notion  that  a  man  who  tenders  for  the  supply  of  goods  in  this  way  is 
not  bound  to  deliver  them  when  an  order  is  given.  I  agree  that  this 
judgment  does  not  decide  the  question  whether  the  defendant  might 
have  absolved  himself  from  the  further  performance  of  the  contract 
by  giving  notice. 
Rvle  refused. 

1 9  Ex.  507;  23  L.  J.  (Ex.)  IM. 


13 


194  FORMATION   OF  CONTRACTS 


THE  CHICAGO  A  GREAT  EASTERN  RAILWAY  COMPANY 

V.  DANE 

In  the  Court  of  Appeals  of  New  York,  1870 
[Reported  in  43  New  York,  240] 

This  is  an  appeal  from  a  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  district,  aflirming  a  judgment  for 
the  defendant  entered  upon  the  report  of  a  referee. 

This  action  was  brought  to  recover  damages  on  an  alleged  contract 
of  the  defendant  to  carry  and  transport  a  quantity  of  railroad  iron 
from  New  York  to  Chicago  for  the  plaintiffs.  The  only  evidence  of 
the  contract  were  the  letters  quoted  in  the  opinion  of  the  Court. 

Grover,  J.  Whether  the  letter  of  the  defendants  to  plaintiff, 
and  the  answer  of  plaintiff  thereto  (leaving  the  question  of  rev- 
enue stamps  out  of  view),  proved  a  legal  contract  for  the  trans- 
XX)rtation  of  iron  by  the  defendants  for  the  plaintiff  from  New  York 
to  Chicago  upon  the  terms  therein  specified,  depends  upon  the  ques- 
tion whether  the  plaintiff  became  thereby  bound  to  furnish  any  ircm 
to  the  defendants  for  such  transportation,  as  there  was  no  pretence  of 
any  consideration  for  the  promise  of  the  defendants  to  transport  the 
iron,  except  the  mutual  promise  of  the  plaintiff  to  furnish  it  for  that 
purpose,  and  to  pay  the  specified  price  for  the  service.  Unless,  there- 
fore, there  was  a  valid  undertaking  by  the  plaintiff  so  to  furnish  the 
iron,  the  promise  of  the  defendants  was  a  mere  nude  pact,  for  the 
breach  of  which  no  action  can  be  maintained.  The  material  part  of 
the  defendants'  letter  affecting  this  question  is  as  follows:  "We  hereby 
agree  to  receive  in  this  port  (New  York),  either  from  yard  or  vessel, 
and  transport  to  Chicago,  by  canal  and  rail  or  the  lakes,  for  and  on 
account  of  the  Chicago  &  Great  Eastern  Railway  Company,  not 
exceeding  6000  tons  gross  (2240  pounds)  in  and  during  the  months  of 
April,  May,  June,  July,  and  August,  1864,  upon  the  terms  and  for  the 
price  hereinafter  specified."  This  letter  was  forwarded  by  the  defend- 
ants to  the  plaintiff  April  15th,  1864.  On  April  16th  the  plaintiff 
answered  this  letter,  the  material  part  of  which  was  as  follows:  "In 
behalf  of  this  company  I  assent  to  your  agreement,  and  will  be  bound 
by  its  terms."  We  have  seen  that  the  inquiry  is,  whether  this  bound 
the  plaintiff  to  furnish  any  iron  for  transportation.  It  is  manifest 
that  the  word  ''agree"  in  the  letter  of  the  defendants  was  used  as 


CHICAGO  A   GT.   EASTERN  RY.   CO.   V.   DANE  195 

synonymous  with  the  word  ''offer/'  and  that  the  letter  was  a  mere 
proposition  to  the  plaintiff  for  a  contract  to  transport  for  it  any 
quantity  of  inm  upon  the  terms  specified,  not  exceeding  6000  tons,  and 
that  it  was  so  understood  by  the  plaintiff.    The  plaintiff  was  at 
liberty  to  accept  this  proposition  for  any  specified  quantity  not  be- 
yond that  limited;  and  had  it  done  so,  a  contract  mutually  obligatory 
would  have  resulted  therefrom,  for  the  breach  of  which  by  either 
party  the  other  could  have  maintained  an  action  for  the  recovery  of 
the  damages  thereby  sustained.     This  mutual  obligation  of  the 
parties  to  i>erfonn  the  contract  would  have  constituted  a  consideration 
for  the  promise  of  each.    But  the  plaintiff  did  not  so  accept.    Upon 
the  receipt  of  the  defendants'  offer  to  transport  not  to  exceed  6000 
tons  upon  the  terms  specified,  it  merely  accepted  9uch  offer,  and 
agreed  to  be  bound  by  its  terms.    This  amounted  to  nothing  more 
than  the  acceptance  of  an  option  by  the  plaintiff  for  the  transporta- 
tion of  such  quantity  of  iron  by  the  defendants  as  it  chose;  and  had 
there  been  a  consideration  given  to  the  defendants  for  such  option,  the 
defendants  would  have  been  bound  to  transport  for  the  plaintiff  such 
iron  as  it  required  within  the  time  and  quantity  specified,  the  plaintiff 
having  its  election  not  to  require  the  transportation  of  any.    But 
there  was  no  consideration  received  by  the  defendants  for  giving  any 
such  option  to  the  plaintiff.    There  being  no  consideration  for  the 
promise  of  the  defendants,  except  this  acceptance  by  the  plaintiff, 
and  that  not  binding  it  to  furnish  any  iron  for  transportation  unless 
it  chose,  it  follows  that  there  was  no  consideration  for  any  promise  of 
the  defendants,  and  that  the  breach  of  such  promise  furnishes  no 
foundation  for  an  action.    The  counsel  for  the  defendants  insists 
that  the  contract  may  be  upheld  for  the  reason  that  at  the  time  the 
letters  were  written  the  defendants  were  engaged  in  transporting  iron 
for  the  pliuntiff .   But  this  had  no  connection  with  the  letters  any  more 
than  if  the  defendants  were  at  the  time  employed  in  any  other  service 
for  the  pkuntiff.    Nor  does  the  fact  that  the  defendants,  after  the 
letters  were  written,  transported  iron  for  the  plfiuntiff  at  all  aid  in  up- 
holding the  oonti^t.   This  did  not  oblige  the  plaintiff  to  furnish  any 
additional  quantity,  and  consequently  constituted  no  consideration 
for  a  promise  to  transport  any  such.    The  counsel  for  the  appellant 
further  insists  that  the  letter  of  defendant  was  a  continuing  offer, 
and  that  the  request  of  the  plaintiff,  in  August,  to  receive  and  trans- 
port a  specified  quantity  of  iron  was  an  acceptance  of  such  offer,  and 
that  the  promises  then  became  mutually  obligatory,  if  not  so  before. 
This  position  cannot  be  maintained.    Upon  receipt  of  the  defendants' 
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letter,  the  plainti£F  was  bound  to  accept  in  a  reasonable  time  and  give 
notice  thereof,  or  the  defendant  was  no  longer  bound  by  the  offer. 
The  judgment  appealed  from  must  be  aflSrmed  with  costs. 

All  the  judges  concurring  except  Allen,  J.,  who,  having  been  ci 
counsel,  did  not  sit. 

Judgment  affi/rmed* 


GROSSMAN  V.  SCHENKER 

In  the  New  York  Court  of  Appeals,  1912 
[Reported  in  206  New  York,  466] 

Vann,  J.  But  one  question  worthy  of  discussion  is  presented  by 
this  appeal  and  that  depends  on  the  second  count  of  the  complaint, 
which  is  as  follows:  ''That  heretofore,  at  the  City  of  New  York,  to 
wit,  on  or  about  the  1st  day  of  June,  1909,  the  above  named  d^endant 
entered  mto  an  agreement  with  this  plaintiff  herem  [sic]  and  whereby 
the  said  defendant  agreed  to  employ  this  plaintiff  to  superintend  the 
work  of  altering  the  buildings  Nos.  138-40  E.  40th  Street,  in  the 
Borough  of  Manhattan,  City  of  New  York,  of  which  said  buildings  the 
said  defendant  was  th^i  the  owner,  and  in  and  upon  which  said  build- 
ings the  said  defendant  intended  to,  and  subsequently  did,  make 
certain  alterations,  and  that  in  and  by  the  said  agreement,  it  was 
mutually  agreed  by  and  betweai  this  plaintiff  and  the  sud  defendant, 
that  the  said  defendant  would  pay  unto  this  plaintiff  the  sum  of 
Five  hundred  ($500)  dollars,  for  such  superintendence."  Readiness 
to  perform  by  the  plaintiff  and  a  refusal  by  the  defendant  to  permit 
him  to  perform  as  well  as  a  failure  to  pay,  were  also  alleged.  The 
answer  was  in  substance  a  general  denial. 

After  a  jury  was  impanelled  and  before  any  evidence  was  taken  the 
defendant  moved  to  dismiss  the  second  cause  of  action  because 
"  There  is  no  allegation  that  the  plaintiff  has  accepted  the  job  and  has 
agreed  to  do  the  work  for  the  amount  stated.  There  is  no  mutuality 
of  agreement."  At  the  dose  of  the  evidence  for  the  plaintiff  the 
motion  was  renewed  on  the  ground  ''that  there  is  no  consideration 
shown  for  the  agreement  on  behalf  of  the  defendant."  At  the  close 
of  all  the  evidence  the  motion  was  again  renewed  on  the  ground  "  that 
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there  is  no  consideration  and  that  the  ccmtract  is  unilateral."    Each 
motion  was  denied  and  the  defendant  excepted. 

The  plaintiff  testified,  without  objection,  that  he  had  a  conversation 
with  the  defendant  ''on  account  of  the  job  at  138-140  East  40th 
Street  and  we  were  talking  over  matters,  and  then  he  asked  me 
'  Mr.  Grossman  how  much  you  are  charging  for  superintending  that 
job?'  and  I  told  Mr.  Schenker  that  job  is  worth  in  a  general  way,  that 
is  worth  over  a  thousand  dollars,  but  I  will  tell  you  what  I  will  do  with 
you,  I  will  make  you  $500  for  superintending  the  job.  ♦  ♦  ♦ '  For 
that  matter  we  agree,  Mr.  Schenker  siud,  will  I  keep  my  word,  $500, 
and  I  said  '  YeS,  my  word  is  good  for  gold;  and  he  says  all  right,  you 
will  have  the  job.' " 

The  trial  court  submitted  to  the  jury  the  question  whether  it  was 
agreed  between  the  parties  that  the  plaintiff  should  superintend  the 
work  of  construction  and  ''that  for  the  services  thus  to  be  performed 
he  was  to  receive  the  sum  of  $500.''  No  exception  was  taken  to  this  or 
to  any  part  of  the  charge.  The  verdict  included  the  whole,  or  a 
part  of  the  amount  claimed  in  the  second  coimt. 

The  general  rule  is  that  a  promise,  not  under  seal,  made  by  one 
party  with  none  by  the  other  is  void,  for  unless  both  are  bound  so  that 
either  can  sue  the  other  for  a  breach,  neither  is  bound.  If,  however, 
there  is  a  sufficient  consideration  mutual  promises  are  not  essential, 
for  the  consideration  supports  the  promise  although  made  by  one 
party  only.  (Jiistice  v.  Lang,  42  N.  Y.  493.)  Even  when  the  obliga- 
tion of  a  unilateral  promise  is  suspended  for  want  of  mutuality  at  its 
inception,  still,  upon  performance  by  the  promisee  a  consideration 
arises  "which  relates  back  to  the  making  of  the  promise,  and  it  be- 
comes obligatory.''    (Willetts  v.  Sun  Mut.  Ins.  Co.,  45  N.  Y.  45,  47.) 

A  contract  includes  not  only  what  the  parties  said  but  also  what  is 
necessarily  to  be  unplied  from  what  they  said.  (Milliken  v.  Western 
Union  Tel.  Co.,  110  N.  Y.  403,  408.)  Thus  the  words  "cash  on 
delivery"  with  no  other  promise  to  pay  "imply  a  promise  and  create 
an  obligation"  to  make  payment  upon  delivery.  (Justice  v.  Lang, 
mpra.)  So  the  word  "sold"  in  a  written  agreement  implies  not  only 
a  contract  to  sell  but  also  a  contract  to  buy  (Butler  v.  Thomson,  92 
U.  S.  412,  414) ;  and  a  contract  to  buy  with  no  express  promise  to  sell 
implies  the  latter  obligation.  (Hudson  Canal  Co.  v.  Penn.  Coal  Co., 
75  U.  S.  (8  Wall.)  276,  289.)  "What  is  implied  in  an  express  contract 
is  as  much  a  part  of  it  as  what  is  expressed"  [Bishop  on  Contracts 
(3d  ed.),  5  241];  for  "  the  law  is  a  silent  factor  in  every  contract." 
(Long  V.  Straus,  107  Ind.  94, 95.) 
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A  mutual  agreement  implies  an  offer  and  acceptance,  or  a  promise 
for  a  promise  in  some  form,  and  if,  as  alleged,  it  was  ''mutually 
agreed  *  *  *  that  the  defendants  would  pay  to  the  plaintiff  the 
sum  of  1500  for  such  superintendence,"  necessarily  there  was  not  only 
an  express  promise  by  the  defendant  to  pay  but  also  an  implied  prom- 
ise by  the  plaintiff  to  superintend.  (Allen  v.  Patterson,  7  N.  Y.  476, 
479;  Marie  v.  Garrison,  83  N.  Y.  14, 23;  Hadden  v.  Dimick,  31  How. 
Pr.  196,  226;  Stilwell  v.  Ocean  Steamship  Co.,  5  App.  Div*  212,  214; 
Jones  A  Co.  v.  Binford,  74  Me.  439;  Foulks  v.  Falls,  91  Ind.  315, 320.) 
Payment  of  the  sum  named  was  to  be  made  by  the  one  for  something 
to  be  done  by  the  other,  or  for  "such  superintendence,"  and  by 
necessary  implication  the  service  of  superintendence  was  to  be  ren* 

dered  by  the  plaintiff.  His  implied  promise  to  superintend  had  the 
same  effect  as  an  express  promise,  and  thus  there  was  a  promise  for  a 
promise,  which  constitutes  a  good  consideration  and  also  makes  the 
engagement  mutual.  That  it  was ''  mutually  agreed  "  is  an  allegation 
of  fact,  or  of  a  conclusion  of  fact,  and  not  of  a  conclusion  of  law. 
"In  pleading  under  the  Code,  it  is  suffici^it  to  state  the  facts  from 
which  the  law  infers  a  liability  or  implies  a  promise."  (Jordan  &  S. 
Plank  Road  Co.  v.  Morley,  23  N.  Y.  552,  553.)  It  is  not  good  plead* 
ing  to  set  forth  the  evidence  relied  on  to  establish  a  fact,  and  it  was 
enough  to  allege  that  the  parties  "mutually  agreed"  without  alle^^ng 
what  each  said  in  making  the  agreement  or  that  there  was  a  promise 
by  plaintiff  to  superintend.  "  It  was  sufficient  to  state  facts  showing 
the  duty  from  which  the  law  implies  a  promise."  (Farron  v.  Sher« 
wood,  17  N.  Y.  227, 230;  Baylies,  Pleading,  §  7.)  A  mutual  agreement 
means  a  reciprocal  agreement,  or  one  that  requires  something  to  be 
done  or  forborne  by  either  party  for  the  other,  and  hence  the  all^a- 
tions  of  the  count  in  question  can  be  satisfied  only  by  mutual  promises. 
There  is  nothing  inconsistent  with  these  views  in  the  case  relied  upon 
by  the  appellant  for  the  writing  there  involved,  as  construed  by  the 
court,  was  merely  an  offer  by  the  defendant  which  was  not  accepted 
by  the  plaintiff.  (Chicago  &  Great  Eastern  Ry.  Co.  v.  Dane,  43 
N.  Y.  240, 242.) 

The  evidence,  received  without  objection,  supported  the  allegations 
of  the  complaint,  but  was  more  specific  in  that  the  evidentiary  facts 
were  stated  rather  than  the  conclusicm  of  fact  which  was  allied.  It 
was  for  the  jury  to  infer  what  was  meant  by  the  parties  from  what 
they  said.  Hence,  they  could  find  that  the  defendant  asked  the  plain- 
tiff how  much  he  would  charge  for  superintending  the  job;  that  the 
plaintiff  replied  he  would  accept  $500  for  doing  that  work;  that  the 
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defendant  said  all  right,  and  that  the  parties  thus  ^igreed,  the  one  to 
superintend  and  the  other  to  pay.  We  think  that  a  valid  contract  was 
alleged  and  proved,  and  as  no  other  question  requires  special  con- 
sideration, the  judgment  should  be  affirmed,  with  costs. 

CuiiiiEN,  Ch.  J.,  Grat,  Haiqht,  Webneb,  Chase  and  Colun,  JJ., 
concur. 

JudgmevU  affirmed. 


Section  II. — Considebation  * 

(a)  Motwe  and  condition  distinguished  from  consideraJtion 

THOMAS  V.  THOMAS 

In  the  Queen's  Bench,  1842 

[Reported  in  2  Queen's  Bench,  851] 

AssuMPsrr.  The  declaration  stated  an  agreement  between  plain- 
tiff and  defendant  that  the  defendant  should,  when  thereto  required 
by  the  plaintiff,  by  all  necessary  deeds,  conveyances,  assignments,  or 
other  assurances,  grants,  etc.,  or  otherwise,  assure  a  certain  dwelling 

1  The  mystery  of  consideration  has  possessed  a  peculiar  fascination  for  writers 
upon  the  English  Law  of  Contract.  No  fewer  than  three  distinct  theories  of  its 
origin  have  been  put  forward  within  the  last  eight  years.  According  to  one  view, 
''the  requirements  of  consideration  in  all  parol  contracts  is  simply  a  modified 
generalisation  of  quid  pro  quo  to  raise  a  debt  by  parol/'  *  On  the  other  hand,  con- 
sideration is  described  as  "a  modification  of  the  Koman  principle  of  oaiMa,  adopted 
by  equity,  and  transferred  thence  into  the  oonunon  law.''  f  A  third  learned  writer 
derives  the  action  of  assumpsit  from  the  action  on  the  case  for  deceit,  the  damage 
to  the  plaintiff  in  that  action  being  the  forerunner  of  the  ''detriment  to  the  prom- 
isee," which  constitutes  the  consideration  of  all  parol  contracts.} 

To  the  present  writer  it  seems  impossible  to  refer  consideration  to  a  single 
source.  At  the  present  day  it  is  doubtless  ju^t  and  expedient  to  resolve  every 
consideration  into  a  detriment  to  the  promisee  incurred  at  the  request  of  the 
promisor.  But  this  definition  of  consideration  would  not  have  covered  the  cases 
of  the  sixteenth  century.    There  were  then  two  distinct  forms  of  consideration: 

*Hohnes,  Early  English  Equity,  1  L.  Q.  Rev.  171;  Th^  Common  Law,  285. 
A  similar  opinion  had  been  previously  advanced  by  Professor  Lfuigdell,  Con- 
tracts, §  47. 

t  Saimond,  History  of  Contract,  3  L.  Q.  Rev.  166, 17S. 

X  Hare,  Contracts,  ch.  vii.  and  viii. 
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house  and  premie,  in  the  county  of  Glamorgan,  unto  plaintiff  for 
her  life,  or  so  long  as  she  should  continue  a  widow  and  unmarried,  and 
that  plaintiff  should,  at  all  times  during  which  she  should  have  posses- 
sion of  the  said  dwelling  house  and  premises,  pay  to  defendant  and  one 
Samuel  Thomas  (since  deceased),  their  executors,  administrators  or 
assigns,  the  sum  of  £l  yearly  toward  the  ground  rent  payable  in 
respect  of  the  said  dwelling  house  and  other  premises  thereto  adjoin- 
ing, and  keep  the  said  dwelling  house  and  premises  in  good  and 
tenantable  repair.  That  the  said  agreement  being  made,  in  considera- 
tion thereof,  and  of  plaintiff's  promise  to  perform  the  agreement, 
Samuel  Thomas  and  the  defendant  promised  to  perform  the  same;  and 
that,  although  plaintiff  afterward  and  before  the  commencement  of 
the  suit,  to  wit,  etc.,  required  of  defendant  to  grant,  etc.,  by  a  neces- 
sary and  sufficient  deed,  etc.,  the  said  dwelling  house,  etc.,  to  plaintiff 
for  her  life,  or  while  she  continued  a  widow,"  and  though  she  had  then 
continued,  etc.,  and  still  was  a  widow  and  unmarried,  and  although 
she  did,  to  wit,  on,  etc.,  tender  to  the  defendant  for  his  execution  a 
certain  necessary  and  sufficient  deed,  etc.,  proper  ajid  sufficient  for 
the  conveyance,  etc.,  and  although,  etc.  (general  readiness  of  plaintiff 
to  perform),  yet  defendant  did  not  nor  would  then  or  at  any  other 
time  convey,  etc. 

Pleas.  1.  Non  assumpsit.  2.  That  there  was  not  the  considera- 
tion alleged  in  the  declaration  of  the  defendant's  promise.  3.  Fraud 
ajid  covin. 

Issues  thereon. 

At  the  trial,  before  Coltman,  J.,  at  the  Glamorganshire  Lent 
-Assizes,  1841,  it  appeared  that  John  Thomas,  the  deceased  hxm- 
band  of  the  plaintiff,  at  the  time  of  his  death,  in  1837,  was  possessed 
of  a  row  of  seven  dwelling  houses  in  Merthyr  Tidvil,  in  one  of  which, 
being  the  dwelling  house  in  question,  he  was  himself  residing;  and  that 
by  his  will  he  appointed  his  brother  Samuel  Thomas  (since  deceased) 
and  the  defendant  executors  thereof,  to  take  possession  of  all  his 
houses,  etc.,  subject  to  certain  payments  in  the  will  mentioned,  among 
which  were  certain  charges  in  money  for  the  benefit  of  the  plaintiff. 

(1)  detriment;  (2)  a  precedent  debt.  Of  these  detriment  was  the  more  ancient, 
having  become  established,  in  substance,  as  early  as  1504.  On  the  other  hand, 
no  case  has  been  found  recognizing  the  validity  of  a  promise  to  pay  a  precedent 
debt  before  1542.  These  two  species  of  consideration,  so  different  in  their  nature, 
are,  as  would  be  surmised  of  distinct  origin.  The  history  of  detriment  is  bound 
up  with  the  history  of  special  assumpsity  whereas  the  consideration  based  upon  a 
precedent  debt  must  be  studied  in  the  devdopment  of  indebitatus  aasianpsit. — 
Ames,  The  History  of  Assumpsit,  1  Harvard  Law  Review,  1. — ^Eds. 
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In  the  evening  before  the  day  of  his  death  he  expressed  orally  a  wish 
to  make  some  further  provision  for  his  wife;  and  on  the  following 
morning  he  declared  orally,  in  the  presence  of  two  witnesses,  that  it 
was  his  will  that  his  wife  should  have  either  the  house  in  which  he 
lived  and  all  that  it  contained,  or  an  additional  sum  of  £100  instead 
thereof. 

This  declaration  being  shortly  afterward  brought  to  the  knowledge 
of  Samuel  Thomas  and  the  defendant,  the  executors  and  residuary 
legatees,  they  consented  to  carry  the  intentions  of  the  testator  so 
expressed  into  effect;  and,  after  the  lapse  of  a  few  days,  they  and  the 
plaintiff  executed  the  agreement  declared  upon;  which,  after  stating 
the  parties,  and  briefly  reciting  the  will,  proceeded  as  follows: 

"  And,  whereas  the  said  testator,  shortly  before  his  death,  declared, 
in  the  presence  of  several  witnesses,  that  he  was  desirous  his  said  wife 
should  have  and  enjoy  during  her  life,  or  so  long  as  she  should  continue 
his  widow,  all  and  singular  the  dwellmg  house,''  etc.,  ''or  £100  out 
of  his  personal  estate,"  in  addition  to  the  respective  legacies  and 
bequests  given  her  in  and  by  his  said  will;  ''but  such  declaration  and 
desire  was  not  reduced  to  writing  in  the  lifetime  of  the  said  John 
Thomas  and  read  over  to  him;  but  the  said  Samuel  Thomas  and 
Benjamin  Thomas  are  fully  convinced  and  satisfied  that  such  was  the 
desire  of  the  said  testator,  and  are  willing  and  desirous  that  such 
intention  should  be  carried  into  full  effect.  Now  these  presents 
witness,  and  it  is  hereby  agreed  and  declared  by  and  between  the 
parties,  that,  in  consideration  of  such  desire  and  of  the  premises,"  the 
executors  would  convey  the  dwelling  house,  etc.,  to  the  plaintiff  and 
her  assigns  during  her  life,  or  for  so  long  a  time  as  she  should  continue 
a  widow  and  unmarried:  "provided,  nevertheless,  and  it  is  hereby 
further  agreed  and  declared,  that  the  said  Eleanor  Thomas,  or  her 
assigns,  shall  and  will,  at  all  times  during  which  she  shall  have  posses- 
sion of  the  said  dwelling  house,  etc.,  pay  to  the  said  Samuel  Thomas 
and  Benjamin  Thomas,  their  executors,  etc.,  the  sum  of  £1  yearly 
toward  the  ground  rent  payable  in  respect  of  the  said  dwelling  house 
and  other  premises  thereto  adjoining,  and  shall  and  will  keep  the  said 
dwelling  house  and  premises  in  good  and  tenantable  repair;"  with 
other  provisions  not  affecting  the  questions  in  this  case. 

The  pliuntiff  was  left  in  possession  of  the  dwelling  house  and  prem- 
ises for  some  time;  but  the  defendant,  after,  the  death  of  his  co- 
executor,  refused  to  execute  a  conveyance  tendered  to  him  for  execu- 
tion pursuant  to  the  agreement,  and,  shortly  before  the  trial,  brought 
an  ejectment,  tmder  which  he  turned  the  plaintiff  out  of  possession. 
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It  was  objected  for  the  defendant  that^  a  part  of  the  consideration 
proved  being  omitted  in  the  declaration,  there  was  a  fatal  variance. 
The  learned  judge  overruled  the  objection,  reserving  leave  to  move 
to  enter  a  nonsuit.  Ultimately  a  verdict  was  found  for  the  plaintiff 
on  all  the  issues;  and,  in  Easter  Term  last,  a  rule  nisi  was  obtained 
pursuant  to  the  leave  reserved. 

Lord  Denman,  C.  J.  There  is  nothing  in  this  case  but  a  great 
deal  of  ingenuity,  and  a  little  wilful  blindness  to  the  actual  terms  of 
the  instrument  itself.  There  is  nothing  whatever  to  show  that  the 
ground  rent  was  payable  to  a  superior  landlord;  and  the  stipulation 
for  the  pajrment  of  it  is  not  a  mere  proviso,  but  an  express  agreement. 
(His  Lordship  here  read  the  proviso.)  This  is  in  terms  an  express 
agreement,  and  shows  a  sufficient  legal  consideration  quite  independ- 
ent of  the  moral  feeling  which  disposed  the  executors  to  enter  into 
such  a  contract.  Mr.  Williams's  definition  of  consideration  is  too 
large;  the  word  causa  in  the  passage  referred  to  means  one  which 
confers  what  the  law  considers  a  benefit  on  the  party.  Then  the 
obligation  to  repair  is  one  which  might  impose  charges  heavier  than 
the  value  of  the  life  estate. 

Patterson,  J.  It  would  be  giving  to  catisa  too  large  a  construction 
if  we  were  to  adopt  the  view  urged  for  the  defendant;  it  would  be 
confounding  consideration  with  motive.  Motive  is  not  the  same  thing 
with  consideration.  Consideration  means  something  which  is  of  some 
value  m  the  eye  of  the  law,  moving  from  the  plaintiff;  it  may  be  some 
benefit  to  the  plaintiff,  or  some  detriment  to  the  defendant;  but  at  all 
events  it  must  be  moving  from  the  plaintiff.  Now  that  which  is  sug- 
gested as  the  consideration  here,  a  pious  respect  for  the  wishes  of  the 
testator,  does  not  in  any  way  move  from  the  plaintiff;  it  moves  from 
the  testator;  therefore,  legally  speaking,  it  forms  no  part  of  the  con- 
sideration. Then  it  is  said  that,  if  that  be  so,  there  is  no  consideration 
at  all,  it  is  a  mere  voluntary  gift;  but  when  we  look  at  the  agreement 
we  find  that  this  is  not  a  mere  proviso  that  the  donee  shall  take  the 
gift  with  the  burdens;  but  it  is  an  express  agreement  to  pay  what 
seems  to  be  a  fresh  apportionment  of  a  ground  rent,  and  which  is 
made  payable  not  to  a  superior  landlord,  but  to  the  executors.  So 
that  this  rent  is  clearly  not  something  mcident  to  the  assignment  of 
the  house,  for  in  that  case,  instead  of  being  payable  to  the  executors,  it 
would  have  been  payable  to  the  landlord.  Then  as  to  the  repairs, 
these  houses  may  very  possibly  be  held  under  a  lease  containing 
covenants  to  repair;  but  we  know  nothing  about  it,  for  anything  that 
appears  the  liability  to  repair  is  first  created  by  this  instrument.   The 
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proviso  certainly  struck  me  at  first  as  Mr.  Williams  put  it,  that  the 
rent  and  repairs  were  merely  attached  to  the  gift  by  the  donors;  and, 
had  the  instrument  been  executed  by  the  donors  only,  there  might 
have  been  some  ground  for  that  construction;  but  the  fact  is  not  so. 
Then  it  is  suggested  that  this  would  be  held  to  be  a  mere  voluntary 
conveyance  as  against  a  subsequent  purchaser  for  value;  possibly 
that  might  be  so,  but  suppose  it  would,  the  plaintiff  contracts  to 
take  it,  and  does  take  it,  whatever  it  is,  for  better  for  worse,  perhaps 
a  bona  fide  purchase  for  a  valuable  consideration  might  override  it, 
but  that  cannot  be  helped. 

Coleridge,  J.  The  concessions  made  in  the  course  of  the  argu- 
ment have,  in  fact,  disposed  of  the  case.  It  is  conceded  that  mere 
motive  need  not  be  stated,  and  we  are  not  obliged  to  look  for  the 
l^al  consideration  in  any  particular  part  of  the  instrument,  merely 
because  the  consideration  is  usually  stated  in  some  particular  part; 
ut  res  magis  valeat,  we  may  look  to  any  part.  In  this  instrument,  in 
the  part  where  it  is  usual  to  state  the  consideration,  nothing  certamly 
is  expressed  but  a  wish  to  fulfil  the  intentions  of  the  testator,  but  in 
another  part  we  find  an  express  agreement  to  pay  an  aimual  sum  for  a 
particular  purpose,  and  also  a  disthict  agreement  to  repair.  If  these 
had  occurred  in  the  first  part  of  the  mstrument,  it  could  hardly  have 
been  argued  that  the  declaration  was  not  well  drawn  and  supported 
by  the  evidence.  As  to  the  suggestion  of  this  being  a  voluntary 
conveyance,  my  impre^ion  is  that  this  payment  of  £l  annually  is 
more  than  a  good  consideration,  it  is  a  valuable  consideration,  it  is 
clearly  a  thing  newly  created  and  not  part  of  the  old  ground  rent. 

RtUe  discharged.^ 

^  ''It  may  well  happen  that  A.  may  owe  a  valid  debt  to  B.,  and  B.  may  say  to 
A.,  'If  you  will  put  the  debt  in  the  shape  of  a  note  I  will  do  some  act  for  you;' 
and  then,  when  it  is  done,  the  promise  to  put  the  debt  in  that  shape  is  not  the 
consideration  of  the  note,  but  the  debt  which  is  due  from  one  to  the  other.'' 

This  charge  to  a  jury  was  commented  upon  in  Philpot  v.  Gruninger  (1871),  14 
Wallace  (U.  S.)}  570,  as  follows,  per  Strong,  J.:  ''It  is,  however,  not  to  t>e  doubted 
that  there  is  a  clear  distinction  sometimes  between  the  motive  that  may  induce 
to  entering  into  a  contract  and  the  consideration  of  the  contract.  Nothing  is 
consideration  that  is  not  regarded  as  such  by  both  parties.  It  is  the  price  volun- 
tarily paid  for  a  promisor's  undertaking.  An  expectation  of  results  often  leads 
to  the  formation  of  a  contract,  but  neither  the  expectation  nor  the  result  is  'the 
cause  or  meritorious  occasion  requiring  a  mutual  recompense  in  fact  or  in  law.'  "-^ 
Eds. 


204  FORBiATION  OP  CONTRACTS 

AMOS  J.  DAWLEY,  JUN.,  v.  EARL  H,  POTTER 

In  the  Supreme  Court  of  Rhode  Island^  1896 

[Reported  in  19  Rhode  Island,  372] 

Stinebs,  J.    This  suit  is  based  upon  the  following  offer: 

"  Providence,  July  12,  1892. 
"John  A.  Dawlbt,  Esq. 

^^Dear  Sir: — I  will  agree  to  give  you  two  hundred  and  fifty  dollars 
($250.00)  for  a  foal  of  1893,  by  Aristocrat,  out  of  Empress,  provided 
such  colt  is  a  filly,  all  right  and  sound  at  five  months'  old,  well  marked, 
with  no  white  on  front  feet,  should  you  wish  to  sell  her. 

"Very  truly, 

"Earl  H.  Potter." 

A  filly  was  bom  May  12,  1893,  which  became  five  months  old 
October  12,  1893.  The  declaration  and  evidence  showed  that  the 
consideration  was  a  sale  by  the  defendant  to  the  plamtiff  of  the  mare 
with  foal  for  the  sum  of  $450,  coupled  with  this  offer,  and  the  first 
ground  of  exception  is  the  admission  of  testimony  to  that  effect.  We 
see  no  valid  objection  to  it.  Its  evident  purpose  was  to  show  that  the 
offer  was  not  a  mere  voluntary  offer,  which  could  be  revoked  at  any 
time,  but  that  it  was  founded  upon  a  consideration  which  kept  it 
alive  according  to  its  terms. 

The  main  question,  therefore,  comes  upon  the  proper  construction 
of  the  proposal.  The  court  instructed  the  jury  that  the  plaintiff  had 
a  reasonable  time  after  the  expiration  of  the  five  months  within  which 
to  signify  his  intention. to  sell  the  colt  to  the  defendant  pursuant  to 
his  offer.  We  think  that  this  instruction  was  correct.  By  the  terms 
of  the  offer  the  plaintiff  could  not  make  the  sale  until  it  appeared 
that  the  condition  could  be  satisfied  at  the  end  of  five  months,  and 
he  was  then  to  determine  whether  he  wished  to  sell  or  not.  This  is 
enough  to  show  that  the  contract  was  not  to  be  consummated  upon 
the  very  day  that  the  time  for  determining  the  conditions  expired, 
and  to  take  the  case  out  of  that  class  of  cases  where  the  time  is  fixed 
for  the  performance  of  the  contract,  6.  9.,  Ives  v.  Armstrong,  6  R.  I. 
567,  and  where  time  is  of  the  essence  of  the  contract.  Hicks  v.  Ayls- 
worth,  13  R.  I.  562;  Potts  v.  Whitehead,  20  N.  J.  Eq.  55;  Maclay  v. 
Harvey,  90  111.  525. 

This  contract  is  silent  as  to  the  time  of  performance,  and  fixes  only 
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the  time  for  the  determining  conditions  upon  which  a  sale  shall  be 
based.  We  do  not  think  that  the  contract  shows  an  intention  of  the 
parties  to  complete  the  whole  transaction  on  the  last  day  of  the  five 
months.  In  such  a  case  the  sale  and  delivery  may  be  ccxnpleted 
within  a  reasonable  time.  2  Chitty  on  Contracts,  11th  Am.  ed.  1062, 
and  note. 

Petitions  dismissed. 


(6)  When  consideraHon  necessary 
PILLANS  &  ROSE  v.  VAN  MIEROP  A  HOPKINS 

In  the  King's  Bench,  1765 
[Reported  in  3  Burrow,  1663] 

On  Friday,  January  2&th  last,  Attorney-General  Norton,  on  behalf 
of  the  plaintiffs,  moved  for  a  new  trial.  He  moved  it  as  upon  a  ver- 
dict against  evidence,  the  substance  of  which  evidence  was  as  follows: 

One  White,  a  merchant  in  Ireland,  desired  to  draw  upon  the  plain- 
tiffs, who  were  merchants  at  Rotterdam  in  Holland,  for  £800  payable 
to  one  Clifford;  and  proposed  to  give  them  credit  upon  a  good  house 
in  London  for  their  reunbursement,  or  any  other  method  of  reim- 
bursement. 

The  plaintiffs,  in  answer,  desired  a  confirmed  credit  upon  a  house 
of  rank  in  London  as  the  condition  of  their  accepting  the  bill.  White 
names  the  house  of  the  defendants  as  this  house  of  rank,  and  offers 
credit  upon  them.  Whereupon  the  plaintiffs  honored  the  draft  and 
paid  the  money,  and  then  wrote  to  the  defendants.  Van  Mierop  & 
Hopkins,  merchants  in  London  (to  whom  White  also  wrote  about  the 
same  time),  desiring  to  know  '' whether  they  would  accept  such  bills 
as  they,  the  plaintiffs,  dbould  in  about  a  month's  time  draw  upon  the 
said  Van  Mierop's  &  Hopkins's  house  here  in  London  for  £800  upon 
the  credit  of  White;''  and  they,  having  received  their  assent,  accord- 
ingly drew  upon  the  defendants.  In  the  interim  White  failed  before 
their  draft  came  to  hand  or  was  even  drawn,  and  the  defendants  gave 
notice  of  it  to  the  plaintiffs  and  forbid  their  drawing  upon  them. 
Which  they  nevertheless  did,  and  therefore  the  defendants  refused 
to  pay  their  bills. 

On  the  trial  a  verdict  was  found  for  the  defendants. 

Upon  showing  cause,  on  Monday,  February  11th  last,  it  turned 
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upon  the  several  letters  that  had  respectively  passed  between  the 
plaintiffs  and  defendants  and  White.  The  letters  were  read.  First 
those  from  White  &  Co.  in  Ireland  to  the  plaintiffs  in  Holland  (by 
which  it  appeared  that  Pillans  &  Rose  had  then  accepted  the  bills 
drawn  upon  them  by  White  payable  to  Clifford),  then  those  of  the 
plaintiffs  to  the  defendants,  and  also  White's  to  the  defendants,  then 
those  of  the  defendants  to  the  plaintiffs,  agreeing  to  honor  their  bill 
drawn  on  account  of  White;  the  letter  from  the  defendants  to  the 
plaintiffs  informing  them  'Hhat  White  had  stopt  pajrment,"  and  de- 
siring them  not  to  draw,  as  they  could  not  accept  their  draft,  and 
lastly  that  which  the  plaintiffs  wrote  to  the  defendants,  ''That  they 
should  draw  on  th^n,  holding  them  not  to  be  at  liberty  to  withdraw 
from  their  engagement." 

Mansfield,  Lord,  asked  if  any  case  could  be  found  where  the 
undertaking  holden  to  be  a  nudum  padum  was  in  writing. 

Davy  for  the  defendants.  It  was  anciently  doubted  ''whether  a 
written  acceptance  of  a  bill  of  exchange  was  binding  for  want  of  a 
consideration."    It  is  so  said  somewhere  in  Lutwyche. 

Mansfield,  LiOBd.^  This  is  a  matter  of  great  consequence  to 
trade  and  commerce  in  every  light. 

If  there  was  any  kind  of  fraud  in  this  transaction  the  collusion  and 
nuiUi  fides  ^would  have  vacated  the  contract.  But  from  these  letters 
it  seems  to  me  clear  that  there  was  none.  The  first  proposal  from 
White  was  "to  reimburse  the  plaintiffs  by  a  remittance  or  by  credit 
on  the  house  of  Van  Mierop;"  this  was  the  alternative  he  proposed. 
The  plaintiffs  chose  the  latter.  Both  the  plaintiffs  and  White  wrote 
to  Van  Mierop  &  Co.  They  answered  "that  they  would  honor  the 
plaintiffs'  drafts,"  so  that  the  defendants  assent  to  the  proposal 
made  by  White  and  ratify  it.  And  it  does  not  seem  at  all  that  the 
plaintiffs  then  doubted  of  White's  sufficiency  or  meant  to  conceal 
anything  from  the  defendants. 

If  there  be  no  fraud  it  is  a  mere  question  of  law.  The  law  of  mer- 
chants and  the  law  of  the  land  is  the  same.  A  witness  cannot  be  ad- 
mitted to  prove  the  law  of  merchants.  We  must  consider  it  as  a 
point  of  law.  A  rmdvm  pactum  does  ndt  exist  in  the  usage  and  law  of 
merchants. 

I  take  it  that  the  ancient  notion  about  the  want  of  consideration 
was  for  the  sake  of  evidence  only,  for  when  it  is  reduced  into  writing, 
as  in  covenants,  specialties,  bonds,  ete.,  there  was  no  objection  to 

'  CoDcurring  opioions  of  Yates  and  Aston,  JJ.,  are  omitted,  also  arguments  of 
counsel. — Eds. 
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the  want  of  consideration.  And  the  Statute  of  Frauds  proceeded 
upon  the  same  principle. 

In  commercial  cases  among  merchants  the  want  of  consideration 
is  not  an  objection. 

This  is  just  the  same  thing  as  if  White  had  drawn  on  Van  Mierop  & 
Hopkins,  payable  to  the  plaintiffs;  it  had  been  nothing  to  the  plaintiffs 
whether  Van  Mierop  &  Co.  had  effects  of  White's  in  their  hands  or 
not  if  they  had  accepted  his  bill.  And  this  amounts  to  the  same  thing. 
"I  will  give  the  bill  due  honor"  is,  in  effect,  accepting  it.  If  a  man 
agrees  "  that  he  will  do  the  formal  part,"  the  law  looks  upon  it  (in  the 
case  of  an  acceptance  of  a  bill)  as  if  actually  done.  This  is  an  engage- 
ment "to  accept  the  bill  if  there  was  a  necessity  to  accept  it,  and  to 
pay  it  when  due,"  and  they  could  not  afterward  retract.  It  would 
be  veiy  destructive  to  trade  and  to  trust  in  commercial  dealing  if  they 
could.  There  was  nothing  of  nudum  pactum  mentioned  to  the  jury, 
nor  was  it,  I  dare  say,  at  all  in  their  idea  or  contemplation. 

I  think  the  point  of  law  is  with  the  plaintiffs. 

WiLMOT,  J.  The  question  is  "whether  this  action  can  be  sup- 
ported upon  the  breach  of  this  agreement." 

I  can  find  none  of  those  cases  that  go  upon  its  being  nudum  pactum 
that  are  in  writing;  they  are  all  upon  parol. 

I  have  traced  this  matter  of  the  nudum  pactum,  and  it  is  very 
curious. 

He  then  explained  the  principle  of  an  agreement  being  looked  upon 
as  a  nudum  pactum,  and  how  the  notion  of  a  nudum  pactum  first  came 
into  our  law.  He  said  it  was  echoed  from  the  civil  law,  "  Ex  nudo  pacta 
non  oritur  actio.**  Vinnius  gives  the  reason  in  lib.  3,  tit.  De  Obliga- 
tionibus,  4to  edition,  596.  If  by  stipulation  {And  d  fortiori  if  by  writ- 
ing) it  was  good  without  consideration.  There  was  no  radical  defect 
m  the  contract  for  want  of  consideration.  But  it  was  made  requisite, 
b  order  to  put  people  upon  attention  and  reflection,  and  to  prevent 
obscurity  and  uncertainty,  and  in  that  view  either  writing  or  certain 
formalities  were  required.    Idem,  on  Justinian,  4to  edition,  614. 

Therefore  it  was  intended  as  a  guard  against  rash  inconsiderate 
declarations,  but  if  an  undertaking  was  entered  into  upon  deliberation 
and  reflection  it  had  activity,  and  such  promises  were  binding.  Both 
Grotius  and  Puffendorff  hold  them  obligatory  by  the  law  of  nations. 
Grot.,  lib.  2,  c.  11,  De  Promissis;  Puffend.,  lib.  3,  c.  5.  They  are 
morally  good,  and  only  require  ascertainment.  Therefore  there  is  no 
reason  to  extend  the  principle  or  carry  it  further. 

There  would  have  been  no  doubt  about  the  present  case  according 
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to  the  Roman  law,  because  here  is  both  stipulation  (in  the  express 
Roman  form)  and  writing. 

Bracton  (who  wrote  ^  temp.  Hen.  3)  is  the  first  of  our  lawyers  that 
mentions  this.  His  writings  interweave  a  great  many  things  out  of  the 
Roman  law.  In  his  third  book,  cap.  1,  De  Actionibus,  he  distinguishes 
between  naked  and  clothed  contracts.  He  says  that  ^^Obligatio  est 
mater  actioniSf"  and  that  it  may  arise  ex  cantractUf  muUtia  modia;  nund 
ex  canverUione,  etc.,  eicut  aunt  pacta,  corwerUa,  guoB  nuda  aunt  aliquomdOp 
aliguando  veatUa,  etc. 

Our  own  lawyers  have  adopted  exactly  the  same  idea  as  the  Roman 
law.  Plowden  ^  3086,  in  the  case  of  Sheryngton  &  Pledal  v.  Strotton 
and  Others,  mentions  it,  and  no  one  contradicted  it.  He  lays  down 
the  distinction  between  contracts  or  agreements  in  words  (which  are 
more  base)  and  contracts  or  agreements  in  writing  (which  are  more 
high),  and  puts  the  distinction  upon  the  want  of  deliberation  in  the 
former  case  and  the  full  exercise  of  it  in  the  latter.  His  words  are  the 
marrow  of  what  the  Roman  lawyers  had  said.  ''  Words  pass  from  men 
lightly/'  but  where  the  agreement  is  made  by  deed  there  is  more  stay, 
etc.;  for  first  there  is,  etc.,  and  thirdly,  he  delivers  the  writing  as  his 
deed.  ''The  delivery  of  the  deed  is  a  ceremony  in  law,  signifying 
fully  his  good  will  that  the  thing  in  the  deed  should  pass  from  him 
who  made  the  deed  to  the  other.  And  therefore  a  deed  which  must 
necessarily  be  made  upon  great  thought  and  deliberation  shall  bmd 
without  regard  to  the  consideration." 

The  voidness  of  the  consideration  is  the  same  in  reality  in  both 
cases,  the  reason  of  adopting  the  rule  was  the  same  in  both  cases, 
though  there  is  a  difference  in  the  ceremonies  required  by  each  law; 
but  no  inefficacy  arises  merely  from  the  naked  promise. 

Therefore  if  it  stood  only  upon  the  naked  promise,  its  being  in  this 
case  reduced  into  writing  is  a  sufficient  guard  agsJnst  surprise,  and 
therefore  the  rule  of  niulum  pactum  does  not  apply  in  the  present  case. 

I  cannot  find  that  a  nudum  pactum  evidenced  by  writing  has  been 
ever  holden  bad,  and  I  should  think  it  good;  though,  where  it  is  merely 
verbal  it  is  bad.  Yet  I  give  no  opinion  upon  its  being  good  always 
when  in  writing. 

Many  of  the  old  cases  are  strange  and  absurd,  so  also  are  some  of 
the  modem  ones,  particularly  that  of  Hayes  v.  Warren.' 

^  Svb,  vIHma  iempora  regis  H.  3. 

*  This  probably  was  Plowden's  own  argument.    I  suppose  he  was  himself  that 
apprentioe  of  the  Middle  Temple  who  argued  for  the  defendants. 
'  V.  2  Sir  J.  S.  933.    I  have  a  very  full  note  of  this  case.    The  reason  of  the 
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It  is  now  settled  *'  that  where  the  act  is  done  at  the  request  dt  the 
person  promising,  it  will  be  a  sufficient  foundation  to  graft  the  promise 
upon/' 

In  another  instance  the  strictness  has  been  relaxed ;  as,  for  instance/ 
baiying  a  son  or  ^  curing  a  son,  the  considerations  were  both  past  and 
yet  holden  good.  It  has  been  melting  down  into  common  sense  of 
late  times. 

However,  I  do  here  see  a  consideration.  If  it  be  a  departure  from 
any  right,  it  will  be  sufficient  to  graft  a  verbal  promise  upon.  Now 
here,  White,  living  in  Ireland,  writes  to  the  plaintifiEs  'Ho  honor  his 
draft  for  £800  ^  payable  ten  weeks  after."  The  plaintiffs  agree  to  it 
on  condition  that  they  be  made  safe  at  all  events;  White  offers  good 
credit  on  a  house  in  London,  and  draws,  and  the  {daintiffs  accept  his 
draft.  Then  White  writes  to  them  ''to  draw  on  Van  Mierop  &  Hop- 
kins," to  whom  the  plaintiffs  write  "to  inquire  if  they  will  honor 
their  draft;"  they  engage  "that  they  will."  This  transaction  has 
prevented,  stopped,  and  disabled  the  plaintiffs  from  calling  upon 
White  for  the  performance  of  his  engagement,  for  White's  engagement 
is  complied  with,  so  that  the  plaintiffs  could  not  call  upon  him  for 
this  security.  I  do  not  speak  of  the  money,  for  that  was  not  payable 
till  after  two  usances  and  a  half.  But  the  plaintiffs  were  prevented 
from  calling  upon  White  for  a  performance  of  his  engagement  "to 
give  them  credit  on  a  good  house  in  London  for  reimbursement,"  so 
that  here  is  a  good  consideration.  The  law  does  not  weigh  the  quarUum 
of  the  consideration.  The  suspension  of  the  plaintiff's  right  "to  call 
upon  White  for  a  compliance  with  his  engagement"  is  sufficient  to 
support  an  action,  even  if  it  be  a  suspension  of  the  right,  for  a  day 
only,  or  for  ever  so  little  a  time. 

But  to  consider  this  as  a  commercial  case.  All  nations  ought  to 
have  their  laws  conformable  to  each  other  in  such  cases.  Fides  ser- 
vanda estf  simplicUas  juris  gentium  prcevaleat.  Hodiemi  mores  are 
such,  that  the  old  notion  about  the  nudum  pactum  is  not  strictly  ob- 
served as  a  rule. 

On  a  question  of  this  nature  "whether  by  the  law  of  nations  such 
an  engagement  as  this  shall  bind"  the  law  is  to  judge. 

The  true  reason  why  the  acceptance  of  a  bill  of  exchange  shall  bind 

reversal  of  the  judgment  was,  "That  it  did  not  appear  by  the  declaration  to  be 
either  for  the  benefit  or  at  the  request  of  the  defendant." 

^  Church  &  Church's  case;  cited  in  Raym.  260. 

«V.  2  Leon.  111. 

*  For  between  Ireland  and  Holland  each  usance  is  one  month. 

14 
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is  not  on  account  of  the  acceptor's  having  or  being  supposed  to  have 
effects  in  hand,  but  for  the  convenience  of  trade  and  commerce.  Fides 
est  servanda.  An  acceptance  for  the  honor  of  the  drawer  shall  bind 
the  acceptor,  so  shall  a  verbal  acceptance.  And  whether  this  be  an 
actual  acceptance  or  an  agreement  to  accept,  it  ought  equally  to  bind. 
An  agreement  ''to  accept  a  bill  to  be  drawn  in  future"  would  (as  it 
seems  to  me)  by  connection  and  relation  bind  on  account  of  the  an- 
tecedent relation.  And  I  see  no  difference  between  its  being  before 
or  after  the  bill  was  drawn.  Here  was  an  agreement  sufficient  to  bind 
the  defendants  to  pay  the  bill;  agreeing  ''to  honor  it"  is  agreeing  to 
pay  it. 

I  see  no  sort  of  fraud.  It  rather  seans  as  if  the  defendants  had 
effects  of  White's  in  their  hands.  And  it  does  not  appear  to  me  that 
the  defendants  would  not  have  honored  the  plaintiffs'  drafts,  even 
though  they  had  known  that  it  was  future  credit. 

But  whether  the  plaintiffs  or  the  defendants  had  effects  of  White's 
in  their  hands  or  not,  we  must  determine  on  the  general  doctrine. 

And  I  am  of  opinion  that  there  ought  to  be  a  new  trial. 

By  the  Coubt  unanimously.  The  rule  "to  set  aside  the  verdict 
and  for  a  new  trial"  was  made  absolute.^ 

^  In  WHliamson  and  Wife  v.  Losh,  Executor  (1775),  repcMrted  in  Chitty  on  Bills, 
9th  ed.,  p.  75,  note  x.,  an  action  of  assumpsit  was  brought  against  the  defendant, 
as  executor  of  Losh,  deceased,  upon  the  following  promissory  note: 

''I,  John  liOsh,  for  the  love  and  affection  that  I  have  for  Jane  Tiffin,  my  wife's 
sister's  daughter,  do  promise  that  my  executors,  administrators,  or  assigns  shall 
pay  to  her  the  sum  of  £100  of  money,  one  year  after  my  decease,  and  a  caldron 
and  a  clock,  a  wainscot  chest,  and  a  bed  and  bed-clothes,  seven  pudden-dishes;  as 
witness  my  hand  this  16th  day  of  February,  1763. 

"Witnessed  by  us,  A.  B.  C.  D." 

Jane  Tiffin  afterward  married  plaintiff.  Defendant  admitted  he  had  proved 
the  will,  and  had  assets  sufficient  to  cover  the  damages,  but  contended  there  was 
no  consideration,  and  that  the  note  could  not  be  recovered  upon.  Held,  "the 
instrument  being  in  writing  and  attested  by  witnesses,  the  objection  of  nudum 
pactum  did  not  lie."    Judgment  for  plaintiff. — ^Eds. 
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RANN  V.  HUGHES 

In  the  House  of  Lords,  1778 

[Reported  in  7  Term  Reports,  346,  note  a] 

Rann  and  another,  executors  of  Mary  Hughes  v.  Isabella  Hughes, 
Administratrix  of  J.  Hughes  in  error;  Dom.  Proc.  The  declaration 
stated  that  on  June  11th,  1764,  divers  disputes  had  arisen  between  the 
plaintiffs'  testator  and  the  defendant's  intestate,  which  they  referred 
to  arbitration;  that  the  arbitrator  awarded  that  the  defendant's 
intestate  should  pay  to  the  plaintiffs'  testator  £983.  That  the  defend- 
ant's intestate  afterward  died  possessed  of  effects  sufficient  to  pay 
that  sum;  that  administration  was  granted  to  the  defendant;  that 
Mary  Hu^es  died,  having  appointed  the  plaintiffs  her  executors; 
that  at  the  time  of  her  death  the  said  sum  of  £983  was  unpaid,  ''by 
reason  of  which  promises  the  defendant  as  administratrix  became 
liable  to  pay  to  the  plaintiffs  as  executors  the  said  sum,  and  being  so 
liable  she  in  consideration  thereof  undertook  and  promised  to  pay," 
etc.  The  defendant  pleaded  non  assumpsitf  plene  adminidravit,  and 
plene  administramt,  except  as  to  certain  goods,  etc.,  which  were  not 
sufficient  to  pay  an  outstanding  bond  debt  of  the  intestate's  therein 
set  forth,  etc.  The  replication  took  issue  on  all  these  pleas.  Verdict 
for  the  plaintiff  on  the  first  issue,  and  for  the  defendant  on  the  two 
last;  and  on  the  first  a  general  judgment  was  entered  in  B.  R.  against 
the  defendant  de  bonis  propriis.  This  judgment  was  reversed  in  the 
Exchequer  Chamber,  and  a  writ  of  error  was  afterward  brought  in  the 
House  of  Lords,  where  after  argument  the  following  question  was 
proposed  to  the  judges  by  the  Lord  Chancellor,  "Whether  sufficient 
matter  appeared  upon  the  declaration  to  warrant  after  verdict  the 
judgment  against  the  defendant  in  error  in  her  personal  capacity," 
upon  which  the  Lord  Chief  Baron  Skynner  delivered  the  opinion  of 
the  judges  to  this  effect.  It  is  undoubtedly  true  that  every  man  is  by 
the  law  of  natiu«  bound  to  fulfil  his  engagements.  It  is  equally  true 
that  the  law  of  this  country  supplies  no  means,  nor  affords  any  rem- 
edy, to  compel  the  performance  of  an  agreement  made  without 
sufficient  consideration;  such  agreement  is  nudum  pactum  ex  quo  non 
oritur  actio;  and  whatsoever  may  be  the  sense  of  this  maxim  in  the 
civil  law,  it  is  in  the  last-mentioned  sense  only  that  it  is  to  be  under- 
stood in  our  law.    The  declaration  states  that  the  defendant  being 
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indebted  as  administratrix  promised  to  pay  when  requested,  and  the 
j  udgment  is  against  the  defendant  generally.  The  being  indebted  is  of 
itself  a  sufficient  consideration  to  ground  a  promise,  but  the  promise 
must  be  co-extensive  with  the  consideration  unless  some  particular 
consideration  of  fact  can  be  found  here  to  warrant  the  extension  of  it 
against  the  defendant  in  her  own  capacity.  If  a  person  indebted  in 
one  right  in  consideration  of  forbearance  for  a  particular  time  promise 
to  pay  in  another  right,  this  convenience  will  be  a  sufficient  considera- 
tion to  warrant  an  action  against  him  or  her  in  the  latter  right;  but 
here  no  sufficient  consideration  occurs  to  support  this  demand  against 
her  in  her  peraonal  capacity,  for  she  derives  no  advantage  or  con- 
venience from  the  promise  here  made.  For  if  I  promise  generally 
to  pay  upon  request  what  I  was  liable  to  pay  upon  request  in  another 
right,  I  derive  no  ad  vantage,  or  convenience  from  this  promise,  and 
therefore  there  is  not  sufficient  consideration  for  it.  But  it  is  said  that 
if  this  promise  is  in  writing  that  takes  away  the  necessity  of  considera- 
tion and  obviates  the  objection  of  nvdvm  pactum,  for  that  cannot  be 
where  the  promise  is  put  in  writing;  and  that  after  verdict,  if  it  were 
necessary  to  support  the  promise  that  it  i^hould  be  in  writing,  it  will 
after  verdict  be  presumed  that  it  was  in  writing,  and  this  last  is 
certainly  true;  but  that  there  cannot  be  nvdvm  pactum  in  writing, 
whatever  may  be  the  rule  of  the  civil  law,  there  is  certainly  none  such 
in  the  law  of  England.  His  Lordship  observed  upon  the  doctrine  of 
nudum  pactum  delivered  by  Wilmot,  J.,  in  the  case  of  Pillans  v. 
Van  Mierop  and  Hopkins,  3  Burr.  1663,  that  he  contradicted  himself, 
and  was  also  contradicted  by  Vinnius  in  his  Comment  on  Justinian. 
All  contracts  are  by  the  laws  of  England  distinguished  into  agree- 
ments by  specialty  and  agreements  by  parol,  nor  i^  there  any  such 
third  class  as  some  of  the  counsel  have  endeavored  to  maintain,  as 
contracts  in  writing.  If  they  be  merely  written  and  not  specialties, 
they  are  parol,  and  a  consideration  must  be  proved.  But  it  is  said 
that  the  Statute  of  Frauds  has  taken  away  the  necessity  of  any  con- 
sideration in  this  case.  The  Statute  of  Frauds  was  made  for  the 
relief  of  personal  representatives  and  others,  and  did  not  intend  to 
charge  them  further  than  by  common  law  -they  were  chargeable. 
His  Lordship  here  read  those  sections  of  that  Statute  which  relate  to 
the  present  subject.  He  observed  that  the  words  were  merely  nega- 
tive, and  that  executors  and  administrators  should  not  be  liable  out 
of  their  own  estates,  imless  the  agreement  upon  which  the  action  was 
brought  or  some  memorandum  thereof  was  in  writing  and  signed  by 
the  party.    But  this  does  not  prove  that  the  agreement  was  still  not 


SMITH  AND   SBOTH'b  CASB  213 

liable  to  be  tried  and  judged  of  as  all  other  agreements  merely  in 
writing  are  by  the  common  law,  and  does  not  prove  the  converse  of 
the  proposition  that  when  in  writing  the  party  must  be  at  all  evcsnts 
liable.  He  here  observed  upon  the  case  of  Pillans  v.  Van  Mierop  in 
Burr.,  and  the  case  of  Losfa  v.  T^iamson,  Mich.  16  G.  3  in  B.  R.,  and 
so  far  as  these  cases  went  on  the  doctrine  of  ntidtim  pactuniy  he  seoned 
to  intimate  that  they  were  erroneoua;  He  said  that  all  his  brothers 
concurred  with  him  that  in  this  case  there  was  not  a  sufficient  con^ 
sideration  to  support  this  demand  as  a  personal  demand  against  the 
defendant,  and  that  it  bdng  now  supposed  to  have  been  in  writing 
makes  no  difference.  The  consequence  of  which  is  that  the  question 
put  to  us  must  be  answered  in  the  negative.  / 

And  the  judgment  in  the  Exchequer  Chamber  was  affinned. 


(c)  What  constitutes  cansideratUm 

SMITH  AND  SMITH'S  CASE 

In  the  King's  Bench,  1583 

[Reported  in  3  Leonard,  88] 

Lambert  Smith,  executor  of  Thomas  Smith,  brought  an  action 
upon  the  case  against  John  Smith,  that  whereas  the  testator  having 
divers  children  infants,  and  lying  sick  of  a  mortal  sickness,  being 
careful  to  provide  for  his  said  children  infants;  the  defendant  in  con- 
sideration the  testator  would  commit  the  education  of  his  children, 
and  the  disposition  of  his  goods  after  his  death  during  the  minority 
of  his  said  children,  for  the  education  of  the  said  children  to  him, 
promised  to  the  testator  to  procure  the  assurance  of  certain  customary 
lands  to  one  of  the  children  of  the  said  testator;  and  declared  further 
that  the  testator  thereupon  constituted  the  defendant  overseer  of  his 
will,  and  ordianed  and  appointed  by  his  will  that  his  goods  should  be  in 
the  dispositiim  of  the  defendant,  and  that  the  testator  died,  and 
that  by  reason  of  that  will  the  goods  of  the  testatw  to  such  a  value 
came  to  the  defendant's  h^nds  to  his  great  profit  and  advantage. 
And  upon  non  assumpsit  pleaded,  it  was  found  for  the  plaintiff;  and 
upon  exception  to  the  declaration  in  arrest  of  judgment  for  want  of 
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sufficient  consideration  it  was  said  by  Wray,  C.  J.,  that  here  is  not  any 
benefit  to  the  defendant  that  should  be  a  consideration  in  law  to 
induce  him  to  make  this  promise,  for  the  consideration  is  no  other  but 
to  have  the  disposition  of  the  goods  of  the  testator  pro  edticatione 
liberorum;  for  all  the  disposition  is  for  the  profit  of  the  children,  and 
notwithstanding  that  such  overseers  commonly  make  gain  of  such 
disposition,  yet  the  same  is  against  the  intendment  of  the  law,  which 
presumes  every  man  to  be  true  and  faithful  if  the  contrary  be  not 
showed;  and  therefore  the  law  shall  intend  that  the  defendant  hath 
not  made  any  private  gain  to  himself,  but  that  he  hath  disposed  of  the 
goods  of  the  testator  to  the  use  and  ben^t  of  hb  children  according 
to  the  trust  reposed  in  him.  Which  Aylifife,  J.,  granted.  Gawdy,  J., 
was  of  the  contrary  opinion.  And  afterward  by  award  of  the  Court  it 
was  that  the  plaintiff  nihil  capiat  per  biUam.^ 


SIR  ANTHONY  STURLYN  v.  ALBANY 

In  the  Queen's  Bench,  1587 

[Reported  in  Croke,  Elizabeth,  67] 

AssTTMPBiT.  The  case  was,  the  plaintiff  had  made  a  lease  to  J.  S. 
of  land  for  life  rendering  rent.  J.  S.  grants  all  his  estate  to  the  defend- 
ant; the  rent  was  behind  for  divers  years;  the  plaintiff  demands  the 
rent  of  the  defendant,  who  assumed  that  if  the  plaintiff  could  show  to 
him  a  deed  that  the  rent  was  due,  that  he  would  pay  to  him  the  rent 
and  the  arrearages;  the  plaintiff  alleged  that  upon  such  a  day  of,  etc., 
at  Warwick,  he  showed  unto  him  the  indenture  of  lease,  by  which  the 
rent  was  due,  and  notwithstanding  he  had  not  paid  him  the  rent  and 
the  arrearages  due  for  four  years.  Upon  non  assumpsit  pleaded  it  was 
found  for  the  plaintiff,  and  damages  assessed  to  so  much  as  the 
rent  and  arrearages  did  amount  unto.   And  it  was  moved  in  arrest  of 

• 

1  One  of  the  most  striking  differences  between  debt  and  assumpsit  in  respect  of 
consideration  is,  that  in  debt  the  consideration  must  inure  to  the  benefit  of  the 
debtor,  while  in  assumpsU  it  may  inure  to  the  benefit  of  the  promisor,  or  of  some 
third  person,  or  to  the  benefit  of  no  one.  It  was  only  by  degrees,  however,  that 
this  difference  between  debt  and  assumpsit  was  developed. — Langdell,  Summary 
of  the  Law  of  Contracts,  80. 

See  also,  Fuller's  Case  (1580),  Godbolt,  94.— Eds. 
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judgment^  that  there  was  no  consideration  to  ground  an  action,  for 
it  is  but  the  showing  of  the  deed,  which  is  no  consideration.  2.  The 
damages  ought  only  to  be  assessed  for  the  time  the  rent  was  behind; 
and  not  for  the  rent  and  the  arrearages,  for  he  hath  other  remedy  for 
the  rent;  and  a  recovery  in  tliis  action  shall  be  no  bar  in  another 
action.  But  it  was  adjudged  for  the  plaintiff,  for  when  a  thing  is  to 
be  done  by  the  plaintiff,  be  it  never  so  small,  this  is  a  sufficient  con- 
sideration to  ground  an  action,  and  here  the  showing  of  the  deed  is  a 
cause  to  avoid  suit,  and  the  rent  and  arrearages  may  be  assessed 
all  in  damages;  but  they  took  order  that  the  plaintiff  should  release 
to  the  defendant  all  the  arrearages  of  rent  before  execution  should  be 
awarded.  Nota,  In  this  case  it  was  alleged  that  it  hath  been  ad- 
judged, when  one  assumeth  to  another,  that  if  he  can  show  him  an 
obligation  in  which  he  was  bound  to  him,  that  he  would  pay  him,  and 
he  did  show  the  obligation,  etc.,  that  no  action  lieth  upon  this  as- 
smmpsii;  which  was  affirmed  by  the  justices.^ 


PICKAS  V.  GUILE 

In  the  King's  Bench,  1608 

[Reported  m  Yelverton,  128] 

The  plaintiff  declared  that  the  defendant  in  consideration  the 
plaintiff  adtunc  ed  ibidem  at  the  defendant's  request  deliberamt  to  the 
defendant  four  broad  cloths,  and  two  packs  and  a  half  of  wool  of  the 
plaintiff's  to  the  value  £50  promised  the  same  broad  cloths  and  packs, 
of  wool  to  the  plaintiff  upon  request  to  redeliver.  The  plaintiff  said 
in  facto  that  he  did  deliver  them  to  the  defendant,  yet  the  defendant 
had  not,  although  he  was  such  a  day,  etc.,  requested,  redelivered 
them,  and  on  non  assumpsit  pleaded,  it  was  found  for  the  plaintiff; 
and  Yelverton  showed  in  arrest  of  judgment  that  there  is  no  con- 
sideration laid  in  the  declaration  to  draw  a  promise  from  the  defend- 

^  It  was  agreed  by  all  the  justices  that  if  one  be  bound  in  an  obligation,  and 
afterward  promise  to  pay  the  money,  assumpsit  lieth  upon  this  promise;  and  if  he 
recover  all  in  damages,  this  shall  be  a  bar  in  debt  upon  the  obligation.  Ashbrooke 
V.  Snape,  1  Cro.  Eliz.  240. 

See  Holmes,  The  Common  Law,  2^2.— Eds. 
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ant,  for  the  defendant  had  no  benefit  by  the  cloths,  etc.,  but  nudam 
custod.  which  is  rather  a  charge  than  a  benefit;  for  the  defendant  could 
not  use  them,  and  therefore  it  is  to  be  resembled  to  9  B.  4,  where 
delivery  of  the  evidences  to  the  true  owner  is  no  consideration,  for 
the  owner  ought  to  have  them  of  common  right.  QtiodfuU  concessum 
per  totam  curiam^   And  nil  capiat  per  biUam  entered.^ 


WHEATLEY  v.  LOW 

In  the  King's  Bench,  1623 

[Reported  in  Croke,  James,  668] 

Action  on  the  case.  Whereas  he  was  obliged  to  J.  S.  in  £40  for  the 
payment  of  £20,  and  the  bond  being  forfeited,  he  delivered  £10  to  the 
defendant  to  the  intent  he  should  pay  it  to  J.  S.  in  part  of  payment 
sine  vlld  mora;  that  in  consideraiione  inde  the  defendant  assumed, 
etc.,  and  assigns  for  breach,  that  he  had  not  paid,  whereupon  the  other 
had  sued  him  for  this  debt,  etc. 

The  defendant  pleaded  non  assumpsit,  and  verdict  for  the  plaintiff. 

It  was  moved  in  arrest  of  judgment  that  this  is  not  any  considera- 
tion, because  it  is  not  alleged  that  he  delivered  it  to  the  defendant 
upon  his  request,  and  the  acceptance  of  it  to  deliver  to  another  sine 
mora  cannot  be  any  benefit  to  the  defendant  to  charge  him  with  this 
promise. 

Sed  non  allocatur,  for  being  that  he  accepted  this  money  to  deliver, 
and  promised  to  deliver  it,  it  is  a  good  consideration  to  charge  him. 
Wherefore  it  was  adjudged  for  the  plaintiff.  A  writ  of  error  being 
brought,  and  this  matter  only  assigned  for  error,  the  judgment  was 
affirmed.' 

1  Riches  v.  Briges  (I60I),  Ydv.  4,  accord.— Eds. 

>  See  Hawes  v.  Smith  (1675),  2  Levinz,  122;  Williamson  v.  Clements  (1809), 
1  Taunton,  523.— Eds. 
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BROOKS  V.  BALL 
In  the  Supreme  Court  of  New  York,  1820 

[Reported  in  18  Johnson,  337] 

In  error,  to  the  Court  of  Common  Pleas  of  Orange  County.  Ball 
brought  an  action  of  assurr^psit  against  Brooks,  in  the  Court  below. 
The  declaration  contained  a  q)ecial  count,  stating  that  the  plaintiff 
claimed  of  the  defendant  the  sum  of  $100,  which  the  defendant  denied 
that  he  owed  to  the  plaintiff,  but  promised  that  if  the  plamtiff  would 
make  oath  to  the  correctness  of  his  claim,  he,  the  defendant,  would 
pay  the  amount  thereof;  and  averred  that  the  plaintiff  did  make  oath 
to  the  truth  and  correctness  of  his  claim,  but  that  the  defendant,  not- 
withstanding his  promise,  refused  to  pay  the  $100,  etc.  The  declara- 
tion also  contained  the  common  money  counts.  The  defendant 
pleaded  the  general  issue. 

After  the  phuntiff's  counsel  had  stated  his  case,  the  defendant's 
counsel  insisted  that  admitting  the  facts  stated  to  be  proved,  they 
were  not  sufficient  to  support  the  action,  because  the  promise  of  the 
defendant  was  without  consideration  and  void,  and  the  plaintiff  could 
not  lawfully  support  his  claim  on  his  own  affidavit.  He,  therefore, 
moved  that  the  plaintiff  should  be  nonsuited,  but  the  objection  was 
ovenruled  by  the  Court.  The  plaintiff  then  went  into  the  evidence 
in  support  of  his  case.  It  was  proved  that  the  defendant  made  the 
promise  alleged;  that  the  plaintiff  had  made  the  affidavit  and  de- 
manded payment  of  the  $100;  and  that  the  defendant  had  admitted 
his  liability  to  pay  the  money,  and  intended  to  pay,  but  was  advised 
to  the  contrary. 

The  defendant's  counsel  then  offered  to  prove  that  the  plaintiff, 
in  his  affidavit,  had  sworn  falsely,  or  was  grossly  mistaken.  This 
evidence  was  objected  to  and  overruled  by  the  Court.  And  the  coun- 
sel for  the  defendant  tendered  a  bill  of  exceptions.  The  jury,  under 
the  direction  of  the  Court,  found  a  verdict  for  the  plaintiff  for  $1 10.50. 

Winner  for  the  plaintiff  in  error.  This  case  is  distinguishable  from 
the  cased  which  are  to  be  found  in  the  books.  They  will  be  found  to 
be  cases  where  the  defendant  promised  to  pay  a  precedent  debt,  if 
the  plaintiff  would  prove  it  by  a  third  person.  Here  the  debt  was  to 
be  created  by  the  promise  to  pay,  on  the  oath  of  the  plamtiff  himsdf . 
It  is  against  the  fundamental  principle  of  law  that  a  party  should 
be  a  judge  in  his  own  cause  or  give  evidence  in  his  own  favor. 

If  such  a  promise  can  be  a  foundation  for  an  action,  it  is  at  most 
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prima  facie  evidence,  and  may  be  rebutted  by  showing  that  the  plain- 
tifif  swore  falsely  or  was  mistaken.    (2  Comyn  on  Contracts,  449, 450.) 

BetU,  contra.  In  Knight  v.  Rnshwood  (Cro.  Eliz.  469)  the  defend- 
ant promised  that  if  the  plaintiff  and  two  witnesses  would  depose 
before  the  Mayor  of  Lincoln,  as  to  a  bond  of  a  third  person,  the  de- 
fendant would  pay  it.  Bretton  v.  Prettiman  (T.  Raym.  163)  is  pre- 
cisely in  point  to  show  that  this  action  may  be  maintained.  The  de- 
fendant promised  that  in  consideration  that  the  plaintiff  would  take 
an  oath  that  money  was  due  to  him,  he  would  pay  it;  and  the  plaintiff 
took  an  oath  before  a  master  in  chancery,  and  brought  aammpsit  for 
the  money  and  recovered.  (S.  C.  1  Sid.  283;  2  Keble,  44.)  In  Stevens 
V.  Thacker  (Peake's  N.  P.  Cases,  187,  188)  the  hoUer  of  a  bill  of 
exchax^e  promised  not  to  sue  the  acceptor  if  he  would  make  affidavit 
that  the  acceptance  was  a  forgery.  The  affidavit  was  drawn,  but  the 
defendant  did  not  swear  to  it.  Lord  Eenyon  said  that  if  the  defend- 
ant had  sworn  to  the  affidavit  he  should  have  held  that  he  had  dis- 
charged himself  from  the  action,  though  the  affidavit  had  beai  false. 
(1  Mod.  166;  Lloyd  v.  Willan,  1  Esp.  N.  P.  Cases,  178, 179;  Delesline 
V.  Greenland,  1  Bay's  S.  C.  Rep.  458,  S.  P.)  One  promise  is  a  suffi- 
cient consideration  for  another  promise.    (8  Johns.  Rep.  306.) 

Spencer,  C.  J.,  delivered  the  opinion  of  the  Court.  The  principal 
question  presented  by  this  case  is,  whether  a  promise  to  pay  a  sum 
claimed  to  be  due  by  one  party  and  denied  by  the  other,  if  the  party 
claiming  would  swear  to  the  correctness  of  the  claim,  and  he  does  so 
swear,  is  a  valid  promise.  Another  question  was  made  on  the  trial, 
whether  it  was  competent  to  the  defendant  below  to  prove  that  the 
plaintiff  below  either  swore  falsely  or  was  grossly  mistaken  in  the 
affidavit  which  he  made. 

It  has  been  frequently  decided  that  a  promise  to  pay  money,  in 
consideration  that  the  plaintiff  would  take  an  oath  that  it  was  due, 
was  a  valid  and  binding  promise.  Thus  in  Bretton  v.  Prettiman 
(T.  Raym.  153)  the  plaintiff  declared  that  the  defendant  promised, 
in  consideration  that  the  plaintiff  would  take  an  oath  that  money 
was  due  to  him,  he  would  pay  him,  and  the  plaintiff  averred  that  he 
swore  before  a  master  in  chancery.  On  demurrer  it  was  adjudged 
for  the  plaintiff,  and,  as  the  reporter  states,  because  it  was  not  such 
an  oath  for  which  he  may  be  indicted.  In  Anin  &  Andrews  (1  Mod. 
166)  there  was  a  promise  to  pay,  if  the  plaintiff  would  bring  two 
witnesses  before  a  justice  of  the  peace,  who  should  depose  that  the 
defendant's  father  was  indebted  to  the  plaintiff;  and  two  judges 
against  one  thought  it  not  a  profane  oath,  because  it  tended  to  the 
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determining  a  controversy,  and  the  plaintiff  bad  judgment.  This 
caae  occurred  before  the  Statute  of  Frauds;  the  promise  would  now 
be  holden  to  be  void  unless  in  writing,  it  being  to  pay  the  debt  of  a 
third  person.  The  case  of  Bretton  v.  Prettiman  is  differently  stated 
in  1  Sid.  283  and  2  Eeb.  26,  44.  It  is  there  stated  to  be  a  promise  to 
pay,  if  the  plaintiff  would  procure  a  third  person  to  make  oath  that 
the  money  was  due.  But  this  makes  no  difference  in  principle,  for 
in  either  case  the  oath  was  extra-judicial. 

In  Stevens  and  Others  v.  Thacker  (Peake's  N.  P.  Rep.  187)  the  de- 
fendant was  sued  as  the  acceptor  of  a  bill,  and  allied  it  to  be  a  for- 
gery, and  offered  to  make  affidavit  that  he  never  had  accepted  it. 
The  plaintiff  agreed  not  to  sue  the  defendant  if  he  would  make  the 
affidavit.  The  affidavit  was  drawn,  but  not  swqm  to.  Lord  Eenyon 
said  that  had  the  defendant  sworn  to  the  affidavit,  he  should  have 
held  that  he  had  discharged  himself,  though  the  affidavit  had  been 
false;  for  the  plaintiffs  who  had  agreed  to  accept  that  affidavit,  as 
evidence  of  the  fact,  should  not,  after  having  induced  the  defendant 
to  commit  the  crime  of  perjury  maintain  an  action  on  the  bill.  In 
Lloyd  V.  Willan  (1  Esp.  Rep.  178)  the  defendant's  attorney  proposed 
to  the  plaintiff's  attorney  that  the  defendant  should  pay  the  demand, 
if  the  plaintiff's  porter  would  make  an  affidavit  that  he  had  delivered 
the  goods  in  question  to  the  defendant.  The  affidavit  was  made,  and 
Lord  Eenyon  held  it  to  be  conclusive,  and  that  the  defendant  was 
precluded  from  going  into  any  defence  in  the  case. 

These  cases,  which  stand  uncontradicted,  abundantly  show  that 
such  a  promise  as  the  present  is  good  in  point  of  law,  and  that  the 
making  the  proof  or  affidavit,  whether  by  a  third  person  or  by  the 
party  himself,  is  a  sufficient  consideration  for  the  promise.  It  is  not 
making  a  man  a  judge  in  his  own  cause,  but  it  is  referring  a  disputed 
fact  to  the  conscience  of  the  party.  It  is  begging  the  question  to  sup- 
pose that  it  will  lead  to  perjury.  If  the  promise  is  binding,  because 
the  making  the  proof  or  affidavit  is  a  consideration  for  it,  the  defend- 
ant must  necessarily  be  precluded  from  gainsaying  the  fact.  He 
voluntarily  waives  all  other  proof;  and  to  allow  him  to  draw  in  ques- 
tion the  verity  or  correctness  of  the  proof  or  affidavit  would  be  allow- 
ing him  to  alter  the  conditions  of  his  engagement  and  virtually  to 
rescind  hb  promise. 

Judgment  affirmed.^ 

^  D  promised  P,  his  n^hew,  that  if  P  would  take  an  European  trip,  he  (D) 
would  reimburse  P  for  all  his  expenses.  P  took  the  trip.  HM^  P  could  recover 
his  expenses.    Devecmon  v,  Shaw  (1338),  69  Md.  199.— Eds. 
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WILKINSON  V.  OLIVEIRA 

In  the  Common  Pleas,  1835 

[Reported  in  1  Bingham,  New  Cases,  490] 

The  declaration  stated  that  divers  disputes  and  controversies  had 
arisen  between  the  defendant  and  divers  other  persons,  respecting  the 
disposition  of  the  estate  and  effects  of  one  Dominick  Oliveira,  then 
late  deceased,  and  the  right  of  the  defendant  to  the  possession  of  any 
and  what  part  thereof;  in  which  disputes  and  controversies  it  became 
and  was  necessary,  f dr  the  termination  thereof  in  favor  of  the  defend- 
ant, that  the  defendant  should  prove  thait  the  said  Dominick  Oliveira 
was,  at  the  time  he  made  his  will,  and  at  the  time  of  his  death,  an 
alien,  and  a  native  of  Portugal;  that  the  plaintiff  was  lawfully  pos- 
sessed of  a  certain  writing  and  paper,  being  a  letter  written  by  the 
said  Dominick  Oliveira,  in  his  lifetime,  to  the  plaintiff,  which  said 
letter  showed,  declared,  and  proved  that  the  said  Dominick  Oliveira 
was,  at  the  time  he  made  his  will,  and  at  the  time  of  his  death,  an 
alien  and  a  native  of  Portugal;  that  the  plaintiff,  at  the  request  of 
the  defendant,  gave  to  the  defendant  the  said  letter,  to  be  used  and 
employed  by  the  defendant  for  the  purpose  of  proving  that  the  said 
Dominick  Oliveira  was  such  alien  and  native  of  Portugal  at  the  time 
he  made  his  will  and  at  the  time  of  his  death ;  that  the  defendant  used 
and  employed  the  said  letter  for  the  said  purpose;  and  that,  by  means 
of  the  said  letter  and  of  the  matters  therein  contained,  the  defendant 
was  enabled  to,  and  did  cause  the  said  disputes  and  controversies  to  be 
determined  in  favor  of  him,  the  defendant,  and  did,  by  means  of  the 
said  letter  and  of  the  matters  therein  contained,  become  lawfully 
possessed  of  and  acquired  a  large  portion  of  the  estate  and  effects  of 
the  said  Dominick  Oliveira,  of  great  value,  to  wit,  of  the  value  of 
£100,000,  etc.  And  thereupon,  to  wit,  on,  etc.,  at,  etc.,  in  consid- 
eration thereof,  and  that  the  plaintiff,  at  the  special  instance  and 
request  of  the  defendant,  had  then  and  there  given  the  said  letter 
to  the  defendant,  the  defendant  then  and  there  undertook  and  faith- 
fully promised  the  plaintiff  to  give  him,  the  plaintiff,  a  certain  sum 
of  money,  to  wit,  the  sum  of  £1000. 

Breach — refusal  to  give  the  £1000  in  conformity  with  the  promise. 

Plea,  that  the  def^dant  was  not  by  means  of  the  letter  enabled 
to,  and  did  not  by  means  thereof  cause  the  said  disputes  to  be  deter- 
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mined  in  favor  of  the  defendant^  and  that  the  defendant  did  not;  by 
means  of  the  letter,  become  possessed  of  a  portion  of  the  estate  of 
DominiGk  Oliveira  of  the  value  of  £100,000. 

D^uurrer — ^for  putting  in  issue  matter  not  properly  issuable,  and 
for  not  denying  or  confessing  and  avoidii^  the  breach  of  promise. 
Joinder. 

KeUuy  for  the  plaintiff,  was  oalled  upon  by  the  Court  to  support 
the  declaration.  The  consideration,  though  past,  is  alleged  to  -have 
arisen  at  the  defendant's  request,  which  renders  it  sufficient  to  impart 
validity  to  the  defendant's  promise;  and  though  the  letter  in  question 
is  alleged  to  have  been  given  to  the  defendant,  the  statement  amounts 
to  this,  that,  in  consideration  that  the  plaintiff  had  put  the  defendant 
in  possession  of  a  document  by  which  the  defendant  was  enabled  to 
recover  £100,000,  the  defendant  undertook  to  give  the  plaintiff  in 
return  £1000.  For  such  an  undertaking  the  delivery  of  the  docmnent 
was  ample  consideration. 

Talfoiird,  contra,  ccHitended  that,  taking  the  whole  declaration  to- 
gether, it  appeared  plainly  the  letter  had  been  handed  to  the  defendant 
by  way  of  a  ^[xmtaneous  gift,  and  such  a  gift  was  no  consideration  for 
a  promise  to  pay. 

TiNDAL,  C.  J.  What  would  you  say  to  the  case  of  a  man  who,  en- 
tering a  shop,  should  say,  I'll  give  £10  for  such  an  article.  Here  the 
word  give  is  used  on  both  sides.  It  is  a  gift  upon  a  mutual  considera- 
tion. 

Per  CuBiAU.    There  must  be  judgment  for  the  plaintiff. 


BAINBRIDGE  v.  FIRMSTONE 

In  the  Queen's  Bench,  1838 

[Reported  in  8  Adolphus  &  Ellis,  743] 

AssxJMPsrr.  The  declaration  stated  that,  whereas  heretofore,  to 
wit,  etc.,  in  consideration  that  plaintiff,  at  the  request  of  defendant, 
had  then  consented  to  allow  defendant  to  weigh  divers,  to  wit,  two, 
boilers,  of  the  plaintiff,  of  great  value,  etc.,  defendant  promised  that 
he  would,  within  a  reasonable  time  after  the  said  weighing  was  ef- 
fected, leave  and  give  up  the  boilers  in  as  perfect  and  complete  a  con- 
dition and  as  fit  for  use  by  plaintiff  as  the  same  were  in  at  the  time  of 
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the  consent  so  given  by  plaintiff;  and  that,  although  in  pursuance  of 
the  consent  so  given,  defendant,  to  wit,  on,  etc.,  did  weigh  the  same 
boilers,  yet  defendant  did  not  nor  would,  within  a  reasonable  time 
after  the  said  weighmg  was  effected,  leave  and  give  up  the  boilers  in 
as  perfect,  etc.,  but  wholly  neglected  and  refused  so  to  do,  although 
a  reasonable  time  for  that  purpose  had  elapsed  before  the  conunence- 
ment  of  this  suit;  and,  on  the  contrary  thereof,  defendant  afterward, 
to  wit,  on,  etc.,  took  the  said  boilers  to  pieces,  and  did  not  put  the 
same  together  again,  but  left  the  same  in  a  detached  and  divided 
condition,  and  in  many  different  pieces,  whereby  plaintiff  hath  been 
put  to  great  trouble,  etc.    Plea,  non  dssumpait. 

On  the  trial  before  Lord  Denman,  C.  J.,  at  the  London  sittings 
after  last  Trinity  Term  a  verdict  was  found  for  the  defendant. 

John  Bayley  now  moved  in  arrest  of  judgment.  The  declaration 
shows  no  consideration.  There  should  have  been  either  detriment  to 
the  plaintiff  or  benefit  to  the  defendant.  1  Selwjrn's  N.  P.  45.^  It 
does  not  appear  that  the  defendant  was  to  receive  any  remuneration. 
Besides  the  word  ''weigh''  is  ambiguous. 

Lord  Denman,  C.  J.  It  seems  to  me  that  the  declaration  is  welt 
enough.  The  defendant  had  some  reason  for  wishing  to  weigh  the 
boilers,  and  he  could  do  so  only  by  obtaining  permission  from  the 
plaintiff,  which  he  did  obtain  by  promising  to  return  them  in  good 
condition.  We  need  not  inquire  what  benefit  he  expected  to  derive. 
The  plaintiff  might  have  given  or  refused  leave. 

Patteson,  J.  The  consideration  is,  that  the  plaintiff,  at  the  de- 
fendant's request,  had  consented  to  allow  the  defendant  to  weigh  the 
boilers.  I  suppose  the  defendant  thought  he  had  some  benefit;  at  any 
rate,  there  is  a  detriment  to  the  plaintiff  from  his  parting  with  the 
possession  for  even  so  short  a  time. 

Williams  and  Coleridge,  JJ.,  concurred. 

Ride  refused, 

iQthed. 
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BROOKS  V.  HAIGH  AND  ANOTHER 

In  the  Exchequer  Chambery  1840 

[Reported  in  10  Adolphus  &  Ellis,  323] 

The  writ  of  error  was  argued  in  Trinity  vacation  (June  22d)  1840, 
before  Lord  Abinger,  C.  B.,  Bosanquet,  Coltman,  and  Maule,  JJ., 
*  and  Alderson  and  Rolfe,  BB. 

Lord  Abinqeb,  C.  B.,  in  the  same  vacation  (June  29th)  delivered 
the  judgment  of  the  Court. 

In  the  case  of  Brooks  v.  Haigh  the  judgment  of  the  Court  is,  to 
affirm  the  j udgment  of  the  Court  of  Queen's  Bench.^ 

^  The  case  before  the  Queen's  Bench  is  reported  as  follows  in  10  A.  A  E.  300: 
AMumpnt.  The  first  count  of  the  declaration  stated  that  heretofore,  to  wit, 
oOy  etc.,  *'in  consideration  that  the  said  plaintiffs,  at  the  special  instance  and  re- 
quest of  the  said  defendant,  would  give  up  to  him  a  certain  guarantee  of  £10,000 
on  behalf  of  Messrs.  John  Lees  &  Son,  Manchester,  then  held  by  the  said  plain- 
tiffs, he,  the  said  defendant,  undertook,  and  then  faithfully  promised  the  said 
plaintiffs  to  see  certain  bills,  accepted  by  the  said  Messrs.  John  Lees  &  Sons,  paid 
at  maturity — ^that  is  to  say,  a  certain  bill  of  exchange"  bearing  date,  etc.,  drawn 
by  plaintiffs  upon  and  accepted  by  the  said  Lees  &  Sons,  payable  three  months 
after  date,  for  £3466  13«.  7d.,  and  made  payable  at,  etc.;  and  also  certain  other 
bills,  etc.,  describing  two  other  bills  for  £3000  and  £3200  drawn  by  plaintiffs  upon 
and  accepted  by  Lees  &  Sons,  and  made  payable  at,  etc.  Averment,  that  plain- 
tiffs, relying  on  defendant's  said  promise,  did  then,  to  wit,  on,  etc.,  "give  up  to 
the  said  defendant  the  said  guarantee  of  £10,000."  Breach,  noi^payment  of 
the  bilk,  when  they  afterward  came  to  maturity  by  Lees  &  Sons,  or  the  parties 
at  whose  houses  the  bills  respectively  were  made  payable  or  by  defendant  or  any 
other  person,  etc. 

Third  plea  to  the  first  count.  "That  the  said  supposed  guarantee  of  £10,000, 
in  consideration  of  the  giving  up  whereof  the  defendant  made  such  supposed 
promise  and  undertaking  as  therein  mentioned,  and  which  guarantee  was  so 
given  up  to  the  said  defendant  as  therein  mentioned,  was  a  special  promise  to 
answer  the  said  plaintiffs  for  the  debt  and  default  of  other  persons,  to  wit,  the 
said  Messrs.  John  Lees  &  Sons  in  the  said  first  count  mentioned;  and  that  no 
agreement  in  respect  of,  or  relating  to,  the  said  supposed  guarantee  or  special 
promise,  or  any  memorandum  or  note  thereof,  wherein  any  sufllcient  considera- 
tion for  the  said  guarantee  or  special  promise  was  stated  or  shown,  was  in  writing 
and  signed  by  the  said  defendant,  or  any  other  person  by  him  thereunto  lawfully 
authorized.  And  the  said  defendant  further  saith  that  the  said  supposed  guaran- 
tee, in  consideration  of  the  giving  up  whereof  the  defendant  made  the  said  sup- 
posed promise  and  undertaking  in  the  said  first  count  mentioned,  and  which  was 
so  given  up  as  therein  mentioned,  was  and  is  contained  in  a  certain  memorandum 
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It  is  the  opinion  of  all  the  Court  that  there  was  in  the  guarantee 
an  ambiguity  that  might  be  explained  by  evidencei  so  ae  to  make  it  a 
valid  contract,  and,  therefore  this  was  a  sufficient  consideration  for  the 
promise  declared  upon. 

in  writing  signed  by  the  defendant,  and  wluch  was  and  is  in  the  words  and  figures 
and  to  the  effect  following — ^that  is  to  say: 

'^'Manchesteb,  February  4, 1837. 
"'Messbs.  Haigh  &  Francets: 

"'Gentlemen:  In  consideration  of  your  being  in  advance  to  Messrs.  John 
Lees  &  Sons  in  the  sum  of  £10,000  for  the  purchase  of  cotton,  I  do  hereby  give 
you  my  guarantee  for  that  amount  (say,  £10,0Q0)  on  their  behalf. 

"*JoHN  BhOoks.' 

"And  that  there  was  no  other  agreement  or  memorandum  or  note  thereof, 
in  respect  of,  or  relating  to,  the  said  last-mentioned  supposed  guarantee  or  special 
promise;  wherefore  the  said  defendant  says  that  the  supposed  guarantee,  in  con- 
sideration whereof  the  said  defendant  made  the  said  supposed  promise  and  under- 
taking in  the'  said  first  count  mentioned,  was  and  is  void  and  of  no  effect;  and 
therefore  that  the  said  supposed  promise  and  undertaking  in  the  said  first  count 
mentioned  was  and  is  void  and  of  no  effect."   Verification. 

I>emurrer,  assigning  for  cause,  "that  it  is  admitted  by  the  plea  that  the  mem- 
orandum, the  giving  up  of  which  was  the  consideration  of  the  guarantee  in  the 
said  declaration  mentioned,  was  actually  given  up  to  the  said  defendant  by  the 
said  plaintiffs,  and  the  consideration  was  therefore  executed  by  the  said  defendant, 
and  that,  even  if  the  original  memorandum  was  not  binding  in  point  of  law,  the 
giving  up  was  a  sufficient  consideration  for  the  promise  in  the  declaration  men« 
tioned."    Joinder. 

The  demurrer  was  argued  in  last  Hilary  term.* 

Lord  Demman,  C.  J.,  in  this  term  (June  6th)  delivered  the  judgment  of  the 
Court. 

This  action  was  brought  upon  an  aasumpsU  to  see  certain  acceptances  paid,  in 
consideration  of  the  plaintiffs  giving  up  a  guarantee  of  £10,000  due  from  the 
acceptor  to  the  plaintiffs.  Plea,  that  the  guarantee  was  for  the  debt  of  another, 
and  that  there  was  no  writing  wherein  the  consideration  appeared,  signed  by 
the  defendant,  and  so  file  giving  it  up  was  no  good  consideration  for  the  promise. 
Demurrer,  stating  for  cause  that  the  plea  is  bad,  because  the  consideration  was 
executed,  whether  the  guarantee  were  binding  in  law  or  not.  The  form  of  the 
guarantee  was  set  out  in  the  plea. 

''In  conMeraUon  cf  ycur  being  in  adoanoe  to  Messrs.  John  Lees  h  Sons,  in  the 
sum  of  £10,000  for  the  purchase  of  cotton,  I  do  hereby  give  you  my  guarantee 
for  that  amount  (say,  £10,000),  on  their  behalf. 

"John  Brooks." 

*  January  18th.  Before  Lord  Denman,  C.  J.,  littledale,  Williams,  and  Cole- 
ridge, JJ. 
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It  18  also  the  opinion  of  all  the  Court,  with  the  exception  o(  my 
Biother  Maule,  who  ^xtertained  some  doubt  on  the  question,  that  the 
words  both  of  the  declaration  and  the  plea  import  that  the  paper  on 

It  was  argued  for  the  defendant  that  this  guarantee  is  of  no  force,  because  the 
fact  oi  the  plaintiffs  being  already  in  advance  to  Lees  could  form  no  oopisideration 
for  the  defendant's  promise  to  guarantee  to  the  plaintiffs  the  payment  of  Lee's 
aooeptanoes.  In  the  first  place,  this  is  by  no  means  clear.  That  "being  in  ad- 
vance'' must  necessarily  mean  to  assert  that  he  was  in  advance  i^t  the  time  of 
giving  the  guarantee,  is  an  assertion  open  to  argument.  It  may  possibly  have 
been  intended  as  prospective.  If  the  phrase  had  been  "in  consideration  of  your 
becoming  in  advance,"  or  "on  condition  of  your  being  in  advance,"  such  would 
have  been  the  clear  import.*  As  it  is,  nobody  can  doubt  that  the  defendant  took  a 
great  interest  in  the  affairs  of  Messrs.  Leee^  or  believe  that  the  plaintiffs  had  not 
come  under  the  advance  mentioned  at  the  defendant's  request.  Here  is  then 
sufficient  doubt  to  make  it  worth  the  defendant's  while  to  possess  himself  of  the 
guarantee;  and  if  that  be  so,  we  have  no  concern  with  the  adequacy  or  inade- 
quacy of  the  price  paid  or  promised  for  it. 

But  we  are  by  no  means  prepared  to  say  that  any  circumstances  short  of  the 
imputation  of  fraud  in  fact  could  entitle  us  to  hold  that  a  party  was  not  bound 
by  a  promise  made  upon  any  cotmderatum  which  could  be  valuable,  while  of  its 
being  so  the  promise  by  which  it  was  obtained  from  the  holder  of  it  must  always 
afford  some  proof. 

Here,  whether  or  not  the  guarantee  could  have  been  available  within  the  doc- 
trine of  Wain  v.  Warlter8,t  the  plaintiffs  were  induced  by  the  defendant's  pronoise 
to  part  with  something  which  they  might  have  kept,  and  the  defendant  obtained 
what  he  desired  by  means  of  that  promise.  Both  being  free  and  able  to  judge 
for  themselves,  how  can  the  defendant  be  justified  in  breaking  this  promise,  by 
discovering  afterward  that  the  thing  in  consideration  of  which  he  gave  it  did  not 
possess  that  value  which  he  supposed  to  belong  to  it?  It  cannot  be  ascertained 
that  that  value  was  v^t  he  most  regarded.  He  may  have  had  other  objects  and 
motives,  and  of  their  weight  he  was  the  only  Judge.  We  ihi&eeiore  think  the  plea 
bad,  and  the  demurrer  must  prevail. 

Judgment  for  the  plaintiffs. 

There  was  also,  in  this  case,  an  issue  of  fact,  raising  the  question  whether  or 
not  the  plaintiffs  had  given  up  the  original  guarantee.  On  this  issue  the  parties 
went  to  trial  at  the  Liverpool  spring  assises,  1S30,  before  AldeiBon,  B.  The  plain- 
tiffs called  on  the  defendant  to  produce  the  guarantee.  On  produetion  it  appeared 
to  be  unstamped,  and  Oressweil,  for  the  defendant,  therefore  objeoted  to  its  being 
read.  AldeiBon,  B.,  admitted  it,  and  the  plaintiffs  had  a  verdict.  Oressweil 
moved  for  a  new  trial  in  the  ensuing  term  on  account  <^  the  admission  of  that 
evidence,  and  he  cited  Jardine  v.  Paine.!  Patteson,  J.,  mentioned  Ooppock  v. 
Bower  §  and  Wallis  v.  Broadbent.||     The  rule  was  afterward  made  absolute  by 

*See  the  discussion  on  the  words  "for  giving  his  vote,"  in  Lord  Huntingtower 
V.  Gardiner,  1  B.  &  C.  297. 
1 5  East,  10. 
JIB.  A  Ad.  663.  §  4  M.  AW.  961.  [|4  A.  A  E.  877. 
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which  the  guarantee  was  written  was  given  up,  and  that  the  actual 
surrender  of  the  possession  of  the  paper  to  the  defendant  was  a  suffi- 
cient consideration  without  reference  to  its  contents. 
Jvdgment  affirmed. 

consent.  The  cause  was  tried  again  at  the  Liverpool  spring  assizes,  1840,  before 
Erskine,  J.  The  guarantee  was  not  produced,  having  been  destroyed  since  the 
last  trial;  but  the  learned  judge  (assuming  it  not  to  have  been  stamped)  allowed 
evidence  to  be  given  of  its  contents;  and  on  this  ground  Cresswell,  in  the  ensuing 
Easter  Term,  moved  for  a  new  trial.*  He  referred  to  Crisp  v.  Anderson  f  and 
Gillett  V.  Abbott.t 

Cur,  adv,  tmtt. 

Lord  Denman,  C.  J.,  in  the  same  term  (April  27th,  1840)  delivered  the  judg- 
ment of  the  Court.  This  was  an  action  on  an  agreement  made  in  consideration  oi 
giving  up  a  former  guarantee.  Plea  that  the  guarantee  was  not,  in  fact,  given  up. 
On  a  former  trial,  before  Alderson,  B.,  the  paper  in  question  was  produced  without 
a  stamp.  The  learned  judge  received  the  evidence,  and  we  thought  the  case 
sufficiently  doubtful  to  grant  a  rule  for  a  new  trial.  The  plaintiff  submitted  to 
its  being  made  absolute,  and  a  second  trial  took  place  before  my  Brother  Erskine 
at  the  last  assizes.  In  deference  to  the  former  decision,  which  had  not  been  over- 
ruled, but  was  only  in  a  course  of  investigation,  and,  as  we  understand,  with  some 
intimation  that  he  thought  the  evidence  admissible,  he  received  evidence  that  the 
paper  (at  the  time  of  the  trial  destroyed)  had  been  given  up  in  an  unstamped 
state,  which  raised  precisely  the  same  point.  A  motion  for  a  new  trial,  on  this 
ground,  has  now  been  made,  bat  upon  more  oonsideration  we  agree  in  opinion 
with  the  two  learned  judges,  and  think  that  the  paper,  for  the  purpose  for  which 
it  was  produced,  required  no  stamp. 

The  authority  mainly  relied  on  for  the  opposite  doctrine  is  Jardine  v.  Paine,  § 
but  the  unstamped  paper  there  was  the  very  bill  of  exchange  in  respect  of  which 
the  action  was  brought,  and  through  which  the  plaintiff  must  have  made  out  his 
title  to  recover.  There  was  an  attempt  to  resort  to  the  imstam(>ed  paper  to  show 
the  amount  due,  which  would  have  been  successful  if  the  acknowledgment  re- 
ferring to  it  had  been  made  to  the  plaintiff,  but  it  was  made  to  the  holder  of  the 
bill;  and  direct  proof  of  the  bill  was  therefore  necessary.  The  principle  of  that 
decision  may  be  taken  from  Lord  Tenderden's  words  in  giving  judgment;  it  can- 
not be  proved  unstamped  as  a  security.  Now  the  paper  here  called  a  guarantee 
was  not  wanted  as  a  security,  but  as  a  description  of  ihe  consideration  for  the 
defendant's  promise.  An  inadequate  security  might,  from  various  motives,  be 
a  very  good  consideration;  and  this  document,  if  produced,  might  have  been  read 
to  the  jury  to  show  that  it  answered  the  description  in  the  declaration  of  a  guaran* 
tee,  though  it  was  not  a  binding  guarantee  for  want  of  a  stamp.  If  the  defendant 
had  simply  pleaded  that  t^e  guarantee  was  without  a  stamp,  such  plea  would 
have  been  held  bad  on  demurrer. 

Rule  refused. — Eds. 

"*  April  16th.    Before  Lord  Denman,  C.  J.,  Littledale,  Patteson,  and  Cole- 
ridge,  JJ. 
1 1  Stark.  N.  P.  C.  35.  {  7  A.  ft  £.  783.  §  1  B.  ft  Ad.  663. 
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WHITE,  EXECUTOR  OF  JOHN   BLUETT,  DECEASED,   v. 

WILLIAM  BLUETT 

In  the  Exchequer,  1853 

[Reported  in  23  Law  Journal  Reports,  Exchequer,  New  Series,  36] 

The  declaration  contained  a  count  upon  a  promissory  note  made 
by  the  defendant  payable  to  the  testator,  and  a  count  for  money  lent. 

Plea,  as  to  the  said  first  count,  and  as  to  so  much  of  the  residue  of 
the  declaration  as  relates  to  money  payable  by  the  defendant  to  the 
said  J.  Bluett  for  money  lent  to  the  defendant,  that  the  said  note  in  the 
said  first  count  mentioned  was  delivered  by  him  to  the  said  J.  Bluett 
as  in  the  declaration  supposed,  and  by  the  said  J.  Bluett  taken  and 
received  from  the  defendant  for  and  on  account  of  the  said  money  so 
payable  to  the  said  J.  Bluett  as  in  this  plea  mentioned,  and  the  causes 
of  action  in  respect  thereof,  and  by  way  of  securing  the  same,  and  for 
or  on  account  of  no  other  debt  claim,  niatter  or  thing  whatsoever. 
And  the  defendant  further  saith  that  the  said  J.  Bluett  was  the  father 
of  the  defendant,  and  that  afterward,  and  after  the  accruing  of  the 
causes  of  action  to  which  this  plea  is  pleaded,  and  before  this  suit,  and 
in  the  lifetime  of  the  said  J.  Bluett,  the  defendant  complained  to  his 
said  father  that  he,  the  defendant,  had  not  received  at  his  hands  so 
much  money  or  so  many  advantages  as  the  other  children  of  the  said 
J.  Bluett,  and  certain  controversies  arose  between  the  defendant  and 
his  said  father,  concerning  the  premises,  and  the  said  J.  Bluett  after- 
ward admitted  and  declared  to  the  defendant  that  his,  the  def aidant's, 
said  complaints  were  well  founded,  and,  therefore,  afterward,  etc., 
it  was  agreed  by  and  between  the  said  J.  Bluett  and  the  defendant 
that  the  d^endant  should  forever  cease  to  make  such  complaints, 
and  that  in  consideration  thereof,  and  in  order  to  do  justice  to  the 
defendant,  and  also  out  of  his,  the  said  J.  Bluett's,  natural  love  and 
affection  toward  the  defendant,  he,  the  said  J.  Bluett,  would  discharge 
the  defendant  of  and  from  all  liability  in  respect  of  the  causes  of  action 
to  which  this  plea  is  pleaded,  and  would  accept  the  saad  agreement  on 
his,  the  defendant's,  part  in  full  satisfaction  and  discharge  of  the  said 
last-mentioned  causes  of  action;  and  the  defendant  further  saith,  that 
afterward,  and  in  the  lifetime  of  the  said  J.  Bluett,  and  before  this 
suit,  he,  the  said  J.  Bluett,  did  accept  of  and  from  the  defendant  the 
Baid  agreement  as  aforesaid,  in  full  satisfaction  and  discharge  of  such 
mentioned  causes  of  action* 
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Demurrer  and  joinder. 

BoviU  in  support  of  the  demurrer.  The  plea  is  not  good  as  to  either 
count.  There  is  no  consideration  for  giving  up  the  claim  on  the 
money  count,  and  there  is  no  discharge  of  the  liability  on  the  note. 

[Parke,  B.  By  the  law  merchant  the  holder  may  discharge  the 
Acceptor  of  his  liability,  if  he  sujfficiently  expresses  his  intention  not  to 
insist  upon  payment;  but  there  is  no  such  intention  here  averred.] 

T.  J.  Clark  in  support  of  the  plea.  The  plea  shows  an  agreement 
by  the  defendant,  and  that  in  consideration  of  such  agreement  the 
father  agreed  to  forego  the  debt. 

[Parke,  B.  Is  an  agreement  by  a  father,  in  consideration  that  his 
son  will  not  bore  him,  a  binding  contract?] 

The  plea  avers  that  the  c(»nplaints  were  well  founded  The  ade- 
quacy of  the  consideration  for  a  promise  is  not  a  matter  of  inquiry. 
A  promise  is  a  good  consideration  ior  a  promise,  if  the  promisee  takes 
upon  himself  a  liability  which  did  not  before  attach  to  him.  Here  the 
son  had  a  right  to  make  the  complaints  mentioned,  and  his  agreeing  to 
forego  that  right  and  abstain  from  doing  what  he  legally  might  do  is  a 
good  consideration,  because  he  would  have  been  liable  to  an  action 
if  he  had  broken  his  promise.  It  fails  exactly  within  the  definition  of  a 
consideration  in  Chitty  on  Contracts,  p.  28,  as  the  defendant  sub- 
jected himself  to  an  obligation  by  his  promise,  and  also  to  a  detriment 
by  not  being  able  to  c<»itinue  his  well-grounded  complamts.  A  bind- 
ing agreement  with  mutual  promises  is  a  good  accord.  He  cited 
Com.  Dig.  tit.  "Accord"  (B)  4,  and  Haigh  v.  Brooks.^ 

Pollock,  C.  B.  The  plea  is  clearly  bad.  By  the  argument  a 
princqple  is  pressed  to  an  absurdity,  as  a  bubble  is  blown  until  it 
bursts.  Looking  at  the  words  merely,  there  is  some  foundation  for 
the  argument,  and,  following  the  words  only,  the  conclusion  may  be 
arrived  at.  It  is  said  the  son  had  a  right  to  an  equal  distributicxi  of 
his  father's  property,  and  did  complain  to  his  father  because  he  had 
not  an  equal  share,  and  said  to  him,  "I  will  cease  to  complain  if  you 
will  not  sue  upon  this  note."  Whereupon  the  father  said,  "  If  you  will 
promise  me  not  to  complain  I  will  give  up  the  note."  If  such  a  plea 
as  this  could  be 'supported,  the  following  would  be  a  binding  promise : 
A  man  might  complain  that  another  person  used  the  public  high- 
way more  than  he  ought  to  do,  and  that  other  might  say,  "Do  not 
comjdain,  and  I  will  give  you  £5."  It  is  ridiculous  to  suppose  that 
such  promises  could  be  binding.  So,  if  the  holder  of  a  bill  of  exchange 
were  suing  the  acceptor,  and  the  acceptor  were  to  complain  that  the 

1 10  Ad.  &  E.  309;  s.  c.  9  Law  J.  Rep.  (N.  S.)  Q.  B.  99. 
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holder  bad  treated  him  hardly,  or  that  the  bill  ought  nevar  to  have 
been  circulated,  and  the  holder  were  to  say, "  Now  if  you  will  not  make 
any  more  complaiixto  I  will  not  sue  you."  Such  a  promise  would  be 
tike  that  now  set  up.  In  reality,  there  was  no  consideration  whatever. 
The  son  had  no  right  to  complain,  for  the  father  might  make  what 
distribution  of  his  property  be  liked;  and  the  son's  abstaining  from 
doing  what  he  had  no  right  to  do  can  be  no  consideration. 

Pabke,  B.  I  am  of  the  same  opinion.  Thaagreement  could  not  be 
enforced  i^sainst  the  defendant.  It  is  not  immaterial  also  to  observe 
that  the  testator  did  not  give  the  note  up.  It  was  formerly  doubted 
whether  a  simple  agreement  could  be  pleaded  in  bar  (Lynn  v.  Bruce  ^), 
but  there  have  been  many  modem  cases  in  which  third  persons  have 
been  parties  to  the  agreement,  and  the  agreement  has  been  held  to  be 
an  answer,  and  it  may  be  that  such  an  agreement  would  do,  although 
third  persons  were  not  parties  to  it.  But  that  question  does  not  arise 
here,  as  there  was  no  binding  agreement  at  all  by  the  defendant. 

Aldbbson,  B.  If  this  agreement  were  good,  there  could  be  no  such 
thing  as  a  nudvm  pactum.  There  is  a  consideration  on  one  aide,  and 
it  is  said  the  consideration  on  the  other  is  the  agreemaiit  itself;  if 
that  were  so  there  could  never  be  a  nvdwn  padtrni. 

Plait,  B.,  concurred. 

Jtuigment  for  the  plaintiff .^ 


SCHNELL  V.  NELL 

In  the  Supreme  Court  of  Indiana,  1861 
[Reported  in  17  Indiana,  29] 

Pebkinb,  J.  Action  by  J.  B.  Nell  against  Zacharias  Schnell,  upon 
the  following  instrument : 

''This  i^pfeement;  entered  into  this  13th  day  of  February,  1856, 
between  Zach.  Schnell,  of  Indianapolis,  Marion  County,  State  of 
Indiana,  as  party  of  the  first  part,  and  J.  B.  Nell,  of  the  same  place, 
Wendelin  Lorens,  of  StUesville,  Hendricks  County,  State  of  Indiana, 
and  Donata  Lorenz,  of  Frickinger,  Grand  Duchy  of  Baden,  Germany, 

^  2  H.  Black,  317. 

*8ee  Hart  v.  Miles  (1868),  4  Common  Bench,  N.  S.  371.— Eds. 
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as  parties  of  the  second  part,  witnesseth:  The  said  Zacharias  Schnell 
agrees  as  follows:  whereas  his  wife,  Theresa  Schnell,  now  deceased, 
has  made  a  last  will  and  testament,  in  which,  among  other  provisions, 
it  was  ordained  that  every  one  of  the  above  named  second  parties 
should  receive  the  sum  of  $200;  and  whereas  the  said  provisions  of 
the  will  must  remain  a  nullity,  for  the  reason  that  no  property,  r^l  or 
personal,  was  in  the  possession  of  the  said  Theresa  Schnell,  deceased, 
in  her  own  name,  at  the  time  of  her  death,  and  all  property  held  by 
Zacharias  and  Theresa  Schnell  jointly,  therefore  reverts  to  her  hus- 
band; and  whereas  the  said  Theresa  Schnell  has  also  been  a  dutiful  and 
loving  wife  to  the  said  Zach.  Schnell,  and  has  materially  mded  him 
in  the  acquisition  of  all  property,  real  and  personal,  now  possessed  by 
him;  for,  and  in  consideration  of  all  this,  and  the  love  and  respect  he 
bears  to  his  wife;  and,  furthermore,  in  consideration  of  one  cent, 
received  by  him  of  the  second  parties,  he,  the  said  Zach.  Schnell, 
agrees  to  pay  the  above  named  sums  of  money  to  the  parties  of  the 
second  part,  to  wit:  $200  to  the  said  J.  B.  Nell;  $200  to  the  said 
Wendelin  Lorenz;  and  $200  to  the  said  Donata  Lorenz,  in  the  follow- 
ing instalments,  viz.,  $200  in  one  year  from  the  date  of  these  presents; 
$200  in  two  years,  and  $200  in  three  years;  to  be  divided  betwe^i  the 
parties  in  equal  portions  of  $66  ^/s  each  year,  or  as  they  may  agree, 
till  each  one  has  received  his  full  sum  of  $200. 

'^  And  the  said  parties  of  the  second  part,  for,  and  in  consideration 
of  this,  agree  to  pay  the  above  named  sum  of  money  (one  cent),  and  to 
deliver  up  to  said  Schnell,  and  abstain  from  collecting  any  real  or 
supposed  claims  upon  him  or  his  estate,  arising  from  the  said  last  will 
and  testament  of  the  said  Theresa  Schnell,  deceased. 

"In  witness  whereof,  the  said  parties  have,  on  this  13th  day  of 
February,  1856,  set  hereunto  their  hands  and  seals. 

"Zacharias  Schnell,  (seal.) 
"J.  B.  Nell,  (seal.) 

"Wen.  Lorenz."  (seal.) 

The  complaint  contained  no  averment  of  a  consideration  for  the 
instrument,  outside  of  those  expressed  in  it;  and  did  not  aver  that  the 
one  cent  agreed  to  be  paid  had  been  paid  or  tendered. 

A  demurrer  to  the  complaint  was  overruled. 

The  defendant  answered,  that  the  instrument  sued  on  was  given 
for  no  consideration  whatever. 

He  fiurther  answered,  that  it  was  given  for  no  consideration, 
because  his  said  wife,  Theresa,  at  the  time  she  made  the  will  men- 
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tioned,  and  at  the  time  of  her  death,  owned,  neither  separately,  nor 
jointly  with  her  husband,  or  any  one  else  (except  so  far  as  the  law 
gave  her  an  interest  in  her  husband's  property),  any  property,  real 
or  personal,  &c. 

The  will  is  copied  into  the  record,  but  need  not  be  into  this  opinion. 

The  Court  sustained  a  demurrer  to  these  answers,  evidently  on  the 
ground  that  they  were  regarded  as  contradicting  the  instrument  sued 
on,  which  particularly  set  out  the  considerations  upon  which  it  was 
executed.  But  the  instrument  is  latently  ambiguous  on  this  point. 
8ee  Ind.  Dig.,  p.  110. 

The  case  turned  below,  and  must  turn  here,  upon  the  question 
whether  the  instrument  sued  on  does  express  a  consideration  sufficient 
to,  give  its  legal  obligation,  as  against  Zacharias  Schnell.  It  specifies 
three  distinct  considerations  for  his  promise  to  pay  $600: 

1.  A  promise,  on  the  part  of  the  plaintiffs,  to  pay  him  one  cent. 

2.  The  love  and  affection  he  bore  his  deceased  wife,  and  the  fact 
that  she  had  done  her  part,  as  his  wife,  in  the  acquisition  of  property. 

3.  The  fact  that  she  had  expressed  her  desire,  in  the  form  of  an 
inoperative  will,  that  the  persons  named  therein  should  have  the 
sums  of  money  specified. 

The  consideration  of  one  cent  will  not  support  the  promise  of 
Schnell.  It  is  true,  that  as  a  general  proposition,  inadequacy  of  con- 
sideration will  not  vitiate  an  agreement.  Baker  v.  Roberts,  14  Ind. 
552.  But  this  doctrine  does  not  apply  to  a  mere  exchange  of  sums  of 
money,  of  coin,  whose  value  is  exactly  fixed,  but  to  the  exchange  of 
something  of,  in  itself,  indeterminate  value,  for  money,  or  perhaps, 
for  some  other  thing  of  indeterminate  value.  ^    In  this  case,  had  the 


^  "A  money  consideration  is  capable  of  exact  and  definite  admeasurement; 
its  value  is  fixed  and  unalterable,  and  there  can  not  be  any  uncertainty  as  to  its 
adequacy  or  inadequacy.  The  parties  really  exercise  no  judgment  in  passing 
upon  its  value,  for  that  never  is  in  doubt.  Courts  can,  therefore,  pass  upon  its 
sufificiency  without  infringing  the  rule  that  where  the  parties  have  for  themselves 
determined  the  sufficiency  of  the  consideration,  courts  will  not  review  their  deci<> 
sion.''— P«r  Elliot,  J.,  in  Wolford  v.  Powers  (1882),  85  Ind.  294,  301. 

««  *  *  ^^  common  law  a  contract  tar  the  exchange  of  unequal  sums  of 
money  at  the  same  time,  or  at  different  times,  when  the  element  of  time  is  no 
equivtlent,  is  not  binding;  and,  in  such  cases,  courts  may  and  do  enquire  into  the 
equality  of  the  contract;  for  its  subject-matter,  upon  both  sides,  has  not  only  a 
fixed  value,  but  is  itself  the  standard  of  aU  values;  and  so,  for  the  difference  of 
value,  there  is  no  consideration.  In  this  principle,  the  earliest  prohibitions, — ear- 
lier even  than  the  time  of  Alfred, — and  the  later  legislative  enactments  against 
usury,  both  in  England  and  in  this  country,  have  their  origin.  The  rule  is  deemed 
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one  cent  mentioned  been  some  particular  one  cent,  a  family  {^ece, 
or  ancient,  remarkable  coin,  possessing  an  indeterminate  value,  ex- 
trinsic from  its  simple  money  value,  a  different  view  might  be  tak€»i. 
As  it  is,  the  mere  promise  to  pay  six  hundred  dollars  for  one  cent, 
even  had  the  portion  of  that  cent  due  from  the  plaintiff  been  tendered, 
is  an  unconscionable  contract,  void,  at  first  blush,  upon  its  face,  if  it 
be  regarded  as  an  earnest  one.  Hardesty  v.  Smith,  3  Ind.  39.  The 
consideration  of  one  cent  is,  plainly,  in  this  case,  merely  nominal, 
and  intended  to  be  so.  As  the  will  and  testament  of  Schnell's  wife 
imposed  no  legal  obligation  upon  him  to  discharge  her  bequests  out 
of  bis  propertyi  and  as  she  had  none  of  her  own,  his  promise  to  dis- 
charge them  was  not  legally  binding  upon  him,  on  that  ground.  A 
;noral  consideration,  only,  will  not  support  a  promise.  Ind.  Dig.^ 
p  13.  And  for  the  same  reason,  a  valid  consideration  for  his  promise 
cannot  be  found  in  the  fact  of  a  compromise  of  a  disputed  clahn;  for 
where  such  claim  is  legally  groundless,  a  promise  upon  a  compromise 
of  it,  or  of  a  suit  upon  it,  is  not  legally  binding.  Spahr  v.  Hollings* 
head,  8  Blackf .  415.  There  was  no  mistake  of  law  or  fact  in  this  case, 
as  the  agreement  admits  the  will  inoperative  andtvoid.  The  promise 
was  simply  one  to  make  a  gift.  The  past  services  of  his  wife,  and 
the  love  and  affection  he  had  borne  her,  are  objectionable  as  legal 
considerations  for  Schnell's  promise,  on  two  grounds:  1.  They  are 
past  considerations.  Ind.  Dig.,  p.  13.  2.  The  fact  that  Schnell 
loved  his  wife  and  that  she  had  been  industrious,  constituted  ix)  con- 
sideration for  his  promise  to  pay  J.  B.  Nell,  and  the  Lorenzes,  a  sum 
of  money.  Whether,  if  his  wife,  in  her  lifetime,  had  made  a  bargain 
with  Schnell,  that,  in  consideration  of  his  promising  to  pay^  after  her 
death,  to  the  persons  named,  a  sum  of  money,  she  would  be  indus- 
trious, and  worthy  of  his  affection,  such  a  promise  would  have  been 
valid  and  consistent  with  public  policy^  we  need  not  decide.  Nor  is 
the  fact  that  Schnell  now  venerates  the  memory  of  his  deceased  wife 
a  legal  consideration  for  a  promise  to  pay  any  third  person  money. 

The  instrument  sued  on,  interpreted  in  the  light  of  the  facts  al- 
leged in  the  second  paragraph  of  the  answer,  will  not  support  an  ac- 
tion. The  demurrer  to  the  answer  should  have  been  overruled.  See 
Stevenson  v.  Druley,  4  Ind.  519. 

to  be  founded  in  good  policy/' — Per  Bullock,  J.,  in  Shepard  &  Co.  v.  Rhodes 
(1863),  7  R.  1. 470, 475.— Eds. 
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LOUISA  W.  HAMER,  AppEtLANT,  v.  FRANKLIN  SIDWAY,  as 

Executor,  etc.,  Respondent 

In  the  Court  of  Appeals  of  New  York,  Second  Division,  1891 

[Reported  in  124  New  York,  538J 

Appeal  from  order  of  the  General  Term  of  the  Supreme  C!ourt  in 
the  fourth  judicial  department,  made  July  Ist,  1800,  which  reversed 
a  judgment  in  favor  of  plaintiff  entered  upon  a  decision  of  the  Court 
on  trial  at  Special  Term  and  granted  a  new  trial. 

This  action  was  brought  uxxm  an  alleged  contract. 

The  plaintiff  presented  a  claim  to  the  executor  of  William  E.  Story, 
Sr.,  for  $5000  and  interest  from  February  6th,  1875.  She  acquired 
it  through  several  meme  assignments  from  William  E.  Story,  second. 
The  claim  being  rejected  by  the  executor,  this  action  was  brought. 
It  appears  that  William  E.  Story,  Sr.,  was  the  uncle  of  William  E. 
Story,  second;  that  at  the  celebration  of  the  golden  wedding  of  Sam- 
uel Story  and  wife,  father  and  mother  of  William  E.  Story,  Sr.,  on 
March  20th,  1809,  in  the  presence  of  the  family  and  invited  guests  he 
promised  his  nephew  that  if  he  would  refrain  from  drinking,  using 
tobacco,  swearing,  and  playing  cards  or  billiards  for  money  until  he 
became  twenty-<me  years  of  age  he  would  pay  him  a  sum  of  $5000. 
The  liephew  assented  thereto  and  fully  performed  the  conditions 
inducing  the  promise.  When  the  nephew  arrived  at  the  age  of  twenty- 
one  years,  aiui  on  January  Slst,  1875,  he  wrote  to  his  uncle  informing 
him  that  he  had  performed  his  part  of  the  agreement,  and  had  thereby 
become  aititled  to  the  sum  of  $5000.  The  uncle  received  the  letter, 
and  a  few  days  later,  and  on  February  6th,  he  wrote  and  mailed  to 
his  nephew  the  following  letter: 

"Buffalo,  February  6, 1875. 
"W.  E.  Stobt,  Jr. 

"Deab  Nephew:  Your  letter  of  the  Slst  ult.  ^ame  to  hand  all 
right,  saying  that  you  had  lived  up  to  the  promise  made  to  me  several 
years  ago.  I  have  no  doubt  but  you  have,  for  which  you  shall  have 
$5000,  as  I  promised  you.  I  had  the  money  in  the  bank  the  day  you 
was  twenty-one  years  old  that  I  intend  for  you,  and  you  shall  have 
the  money  certain.  Now,  Willie,  I  do  not  intend  to  interfere  with 
this  money  in  any  way  till  I  think  you  are  capable  of  taking  care  of  it, 
and  the  sooner  that  time  comes  the  better  it  will  please  me.   I  would 
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hate  very  much  to  have  you  start  out  in  some  adventure  that  you 
thought  all  right,  and  lose  this  money  in  one  year.  The  first  15000 
that  I  got  together  cost  me  a  heap  of  hard  work.  You  would  hardly 
believe  me  when  I  tell  you  that  to  obtain  this  I  shoved  a  jack-plane 
many  a  day,  butchered  three  or  four  years,  then  came  to  this  city, 
and  after  three  months'  perseverance  I  obtained  a  situation  in  a 
grocery  store.  I  opened  this  store  early,  closed  late,  slept  in  the 
fourth  story  of  the  building  in  a  room  30  by  40  feet,  and  not  a  human 
being  in  the  building  but  myself.  All  this  I  done  to  live  as  cheap  as 
I  could  to  save  something.  I  don't  want  you  to  take  up  with  this  kind 
of  fare.  I  was  here  in  the  cholera  season  '49  and  '52,  and  the  deaths 
averaged  80  to  125  daily,  and  plenty  of  small-pox.  I  wanted  to  go 
home,  but  Mr.  Fisk,  the  gentleman  I  was  working  for,  told  me  if  I 
left  then,  after  it  got  healthy  he  probably  would  not  want  me.  I 
stayed.  All  the  money  I  haVe  saved  I  know  just  how  I  got  it.  It 
did  not  come  to  me  in  any  mysterious  way,  and  the  reason  I  speak  of 
this  is  that  money  got  in  this  way  stops  longer  with  a  fellow  that  gets 
it  with  hard  knocks  than  it  does  when  he  finds  it.  Willie,  you  are 
twenty-one,  and  you  have  many  a  thing  to  learn  yet.  This  money 
you  have  earned  much  easier  than  I  did,  besides  acquiring  good  habits 
at  the  same  time,  and  you  are  quite  welcome  to  the  money.  Hope 
you  will  make  good  ase  of  it.  I  was  ten  long  years  getting  this  to- 
gether after  I  was  your  age.  Now,  hoping  this  will  be  satisfactory, 
I  stop.  One  thing  more.  Twenty-one  years  ago  I  bought  you  fifteen 
she^.  These  sheep  were  put  out  to  double  every  four  years.  I  kept 
track  of  them  the  first  eight  years;  I  have  not  heard  much  about  them 
since.  Your  father  and  grcmdfather  promised  me  that  they  would 
look  after  them  till  you  were  of  age.  Have  they  done  so?  I  hope 
they  have.  By  this  time  you  have  between  500  and  600  sheep,  worth 
a  nice  little  income  this  spring.  Willie,  I  have  said  much  more  than 
I  expected  to.  Hope  you  can  make  out  what  I  have  written.  To-day 
is  the  seventeenth  day  that  I  have  not  been  out  of  my  room,  and 
have  had  the  doctor  as  many  days.  Am  a  little  better  to-day;  think 
I  will  get  out  next  week.  You  need  not  mention  to  father,  as  he 
always  worries  about  small  matters. 

"Truly  yours, 

"W.  E.  Story. 
"P.  S. — You  can  consider  this  money  on  interest." 
The  nephew  received  the  letter,  and  thereafter  consented  that  the 
money  should  remain  with  his  uncle  in  accordance  with  the  terms 
and  conditions  of  the  letters.   The  uncle  died  on  January  29th,  1887, 
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without  having  paid  over  to  his  nephew  any  portion  of  the  said  15000 
and  interest. 

Parkeb,  J.^  The  question  which  provoked  the  most  discussion  by 
counsel  on  this  appeal,  and  which  lies  at  the  foundation  of  plaintiff's 
asserted  right  of  recovery,  is  whether  by  virtue  of  a  contract  defend- 
ant's testator,  William  E.  Story,  became  indebted  to  his  nephew, 
William  E.  Story,  second,  on  his  twenty-first  birthday  in  the  sum 
of  $5000.  The  trial  court  found  as  a  fact  that  ''on  March  20th, 
1869,  *  *  *  William  E.  Story  agreed  to  and  with  William  E. 
Story,  second,  that  if  he  would  refrain  from  drinking  liquor,  using 
tobacco,  swearing,  and  playing  cards  or  biUiards  for  money  until  he 
should  become  twenty-one  years  of  age,  then  he,  the  said  William  E. 
Story,  would  at  that  time  pay  him,  the  said  William  E.  Story,  second, 
the  sum  of  $5000  for  such  refraining,  to  which  the  said  William  E. 
Story,  second,  agreed,"  and  that  he  ''in  all  things  fully  performed  his 
part  of  said  agreement." 

The  defendant  contends  that  the  contract  was  without  considera- 
tion to  support  it,  and,  therefore,  invalid.  He  asserts  that  the  prom- 
isee by  refraining  fr<Hn  the  use  of  liquor  and  tobacco  was  not  harmed, 
but  benefited;  that  that  which  he  did  was  best  for  him  to  do  inde- 
pendently of  his  uncle's  promise,  and  insists  that  it  follows  that  unless 
the  promisor  was  benefited,  the  contract  was  without  consideration. 
A  contention,  which  if  well  founded,  would  seem  to  leave  open  for 
controversy  in  many  cases  whether  that  which  the  promisee  did  or 
omitted  to  do  was,  in  fact,  of  such  benefit  to  him  as  to  leave  no  con- 
sideration to  support  the  enforcement  of  the  promisor's  agreement. 
Such  a  rule  could  not  be  tolerated,  and  is  without  foundation  in  the 
law.  The  Estchequer  Chamber,  in  1875,  defined  consideration  as 
follows:  "A  valuable  consideration  in  the  sense  of  the  law  may  con- 
sist either  in  some  right,  interest,  profit,  or  benefit  accruing  to  the 
one  party,  or  some  forbearance,  detriment,  loss,  or  responsibility 
given,  suffered  or  undertaken  by  the  other."  Courts  "will  not  ask 
whether  the  thing  which  forms  the  consideration  does  in  fact  benefit 
the  promisee  or  a  third  party,  or  is  of  any  substantial  value  to  any 
one.  It  is  enough  that  something  is  promised,  done,  forborne,  or 
suffered  by  the  party  to  whom  the  promise  is  made  as  consideration 
for  the  promise  made  to  him."    (Anson's  Prin.  of  Con.  63.) 

"In  general  a  waiver  of  any  legal  right  at  the  request  of  another 
party  is  a  sujfficient  consideration  for  a  promise."  (Parsons  on  Con- 
tracts, 444.) 

^  A  portion  of  the  opinion  has  been  omitted. — ^Eds. 
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''Any  damage  or  Buspension  or  forbearanoe  of  a  right  will  be  siiffi« 
cient  to  sustain  a  promise."    (Kent,  Vol.  11,  465,  12th  ed.) 

Pollock,  in  his  work  on  Ccmtracts,  page  166,  after  citing  the  defini- 
tion given  by  the  Exchequer  Chamber  already  quoted,  says:  ''The 
second  branch  of  this  judicial  description  is  really  the  most  important 
one.  Consideration  means  not  so  much  that  one  party  is  profiting 
as  that  the  other  abandons  some  l^al  right  in  the  present  or  limits 
his  legal  freedom  of  action  in  the  future  as  an  inducement  for  the 
promise  of  the  first." 

Now,  applying  this  rule  to  the  facts  before  us,  the  promisee  used 
tobacco,  occasionally  drank  liquor,  and  he  had  a  legal  right  to  do 
so.  That  right  he  abandoned  for  a  period  of  years  upon  the  strength 
of  the  promise  of  the  testator  that  for  such  forbearance  he  would 
give  him  S5000.  We  need  not  speculate  on  the  effort  which  may  have 
been  required  to  give  up  the  use  of  those  stimulants.  It  is  sufiicient 
that  he  restricted  his  lawful  freedom  of  action  within  certain  pre- 
scribed limits  upon  the  faith  of  his  uncle's  agreement,  and  now  having 
fully  performed  the  conditions  imposed,  it  is  of  no  moment  whether 
such  perfonnance  actually  proved  a  benefit  to  the  promisor,  and  the 
Court  will  not  inquire  into  it;  but  were  it  a  proper  subject  of  inquiry, 
we  see  nothing  in  this  record  that  would  permit  a  detennination 
that  the  uncle  was  not  benefited  in  a  legal  sense.  Few  cases  have 
been  found  which  may  be  said  to  be  precisely  in  point,  but  such  as 
have  been  support  the  position  we  have  taken. 

The  order  appealed  from  should  be  reversed  and  the  judgment  of 
the  Special  Tenn  affirmed,  with  costs  payable  out  of  the  estate. 

All  concur. 

Order  reversed  and  judgment  of  Special  Term  affirmed.* 
» C/.  TaBbott  V.  Stemmon's  Executor  (1889),  89  Ky.  222.— Eds. 


DUNTON    V.    DUNTON  237 

DUNTON  V.  DUNTON 

In  the  Supreme  Court  of  Victoria,  1892 

(Reported  in  18  Victorian  Law  Reports,  114} 

Special  case  stated  by  the  judge  of  the  County  Court,  at  Mel- 
bourne. 

The  {daintiff  brou^t  an  action  to  recover  pa3rment  of  £6  under 
an  agreement  made  between  the  plaintiff  and  defendant.  The  agree- 
ment was  in  the  following  form:  '^  Memorandum  of  agreement  made 
and  entered  into  August  30th,  1890,  between  John  Dunton  and  Louisa 
Dunton,  formerly  the  wife  ot  John  Dunton.  Whereas  the  said  mar- 
riage, had  and  solenmized  between  the  said  John  Duvtoaand  Louisa 
Dimton,  was,  on  March  12th,  1890,  dissolved  by  the  Supreme  Court 
upon  the  petition  of  John  Dunton,  and  whereas,  notwithstanding  the 
said  dissolution,  the  said  John  Dunton  is  desirous  of  making  provision 
for  the  said  Louisa  Dunton  so  long  ^  she,  the  sfdd  Louisa  Dunton, 
shall  conduct  herself  with  sobriety,  and  in  a  respectable,  orderly,  and 
virtuous  manner.  Now  this  agreement  witnesseth  that  in  the  con- 
sideration of  the  premises  the  said  John  Dunton  hereby  agrees  to 
pay  the  said  Louisa  Dimton  the  sum  of  £6  per  month,  from  Septem- 
ber 1st,  1890;  she  thereout  maintaining  and  clothing  herself;  such  sum 
to  be  payable  on  the  first  day  in  every  month  during  the  continuance 
of  this  agreement,  the  first  of  such  pa3nnents  to  be  made  on  Septem- 
ber 1st,  1890.  Provided  always  that  in  the  event  of  the  said  liouisa 
Dunton  at  any  tune  committing  any  act  whereby  she  or  the  said  John 
Dunton  shall,  or  may,  become  subjected  to  personal  hate,  contaoipt, 
or  ridicule,  or  if  the  said  Louisa  Dunton  shall  not  conduct  herself  with 
sobriety,  and  in  a  respectable,  orderly,  and  virtuous  maimer,  and  with 
all  respect  to  the  said  John  Dunton,  then  the  said  John  Dunton  may, 
at  his  option,  immediately  cease  the  payment  of. the. above-mentioned 
sum,  and  put  an  end  to  this  agreement."  The  question  fpr  the  consid- 
eration of  the  full  Court  was  whether  this  agreement  was  binding  or 
whether  it  was  nvdum  pactum  for  want  of  consideration. 

Hood,  J.  Louisa  Dunton  sued  John  Dunton  in  the  County  Court 
to  recover  the  sum  of  £6  as  the  amount  agreed  to  be  paid  by  the 
defendant  under  a  written  agreement  for  the  maintenance  of  the 
plaintiff.  At  the  trial  a  question  was  raised  as  to  whether  the  alleged 
agreement  was  binding  upon  the  defendant,  and  that  question  was 
reserved  for  the  opinion  of  this  Court. 
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The  document  is  called  a  memorandum  of  agreement,  and  appar- 
ently was  signed  by  both  parties.  It  recites  that  they  had  been  mar- 
ried, but  that  the  marriage  had  been  dissolved  on  the  petition  of  the 
husband,  and  it  then  proceeds  as  follows:  "And  whereas,  notwith- 
standing the  said  dissolution,  the  said  John  Dunton  is  desirous  of  mak- 
ing provision  for  the  said  Louisa  Dunton  so  long  as  she,  the  said 
Louisa  Dunton,  shall  conduct  herself  with  sobriety,  and  in  a  respect- 
able, orderly,  and  virtuous  manner.  Now  this  agreement  witnesseth 
that  in  consideration  of  the  premises  the  said  John  Dunton  agrees 
to  pay  the  said  Louisa  Dunton  the  sum  of  £6  per  month."  It  then 
contains  a  proviso  that  in  the  event  of  Louisa  Dunton  committing 
any  act  whereby  she  or  the  said  John  Dunton  may  be  subjected  to 
hate,  contempt,  or  ridicule,  or  if  she  shall  not  conduct  herself  with 
sobriety,  and  in  a  respectable,  orderly,  and  virtuous  manner,  and 
with  all  respect  to  the  said  John  Dunton,  then  he  may  put  an  end  to 
the  agreement. 

The  motive  of  the  defendant  in  signing  this  document  is  clear.  He 
desired  to  provide  for  the  woman  who  had  been  his  wife,  and  who  was 
the  mother  of  his  children,  in  such  a  way  as  to  induce  her  not  to  dis- 
grace herself,  him,  or  them.  But  the  question  we  have  to  decide  is 
whether  this  document  constitutes  a  valid  agreement,  and  we  have 
nothing  to  do  with  the  motives  of  the  parties  except  so  far  as  they  are 
expressed  in  a  binding  legal  docimient.  A  man's  motives  cannot  form 
any  consideration  for  a  contract.  If  this  document  is  to  be  held  bind- 
ing upon  the  defendant,  it  must  be  because  there  is  some  legal  con- 
sideration moving  from  the  plaintiff  upon  which  the  defendant's 
promise  is  fpunded.  In  my  opinion  the  only  consideration  expressed 
on  the  face  of  the  document  is  the  defendant's  desire  to  make  provi- 
sion for  the  plaintiff,  and  that  clearly  would  not  be  sufficient.  It  was, 
however,  contended  that  the  real  consideration  is  an  implied  promise 
by  her  that  she  will  conduct  herself  with  sobriety,  and  in  a  respectable, 
orderly,  and  virtuous  manner,  and  that  the  benefit  to  the  defendant 
would  lie  in  the  prevention  of  the  annoyance  and  disgrace  that  might 
be  caused  to  him  and  his  children  in  the  event  of  the  plaintiff  misbe- 
having herself.  I  cannot  imply  such  a  promise  from  the  document, 
but  even  if  it  were  expressed  therein  it  would  not,  in  my  opinion,  con- 
stitute a  consideration  for  the  defendant's  agreement.  A  promise  in 
order  to  be  a  good  consideration  must  be  such  as  may  be  enforced. 
It  must,  therefore,  be  not  only  lawful,  and  in  itself  possible,  but  it 
must  also  be  reasonably  definite.  Now,  a  promise  by  a  woman  that 
she  will  conduct  herself  with  sobriety,  and  in  a  respectable,  orderly, 
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and  virtuous  manner,  seems  to  me  to  be  about  as  vague  a  promise  as 
can  well  be  imagined.    What  are  the  acts  which  she  is  to  do  or  to  re- 
frain from  doing?    What  is  the  meaning  to  be  attached  to  the  words 
if  looked  at  in  the  light  of  a  definite  promise?   A  promise  by  a  woman 
that  she  will  conduct  herself  with  sobriety  may  mean  that  she  will 
not  drink  intoxicating  liquor  at  all,  or  that  she  will  not  get  drunk, 
or  it  may  mean  that  she  may  do  either  so  long  as  she  does  not  do  so 
in  public.    So  with  conducting  herself  in  a  virtuous  manner.    Is  that 
in  public  or  in  private,  and  does  it  include  anything  short  of  un- 
chastity?   As  to  respectability  and  order,  they  are  words  of  such  vary- 
mg  meaning  that  I  cannot  understand  any  agreement  about  them. 
All  this  makes  me  unable  to  see  any  promise  whatever  made  by  the 
plsontifF  in  this  document,  and  in  any  event  forces  me  to  the  conclusion 
that  such  a  promise  is  too  uncertain  to  form  the  consideration  for 
any  legal  agreement.    A  contract  founded  upon  such  an  illusory  con- 
sideration appears  to  me  to  be  as  invalid  as  a  promise  by  a  father 
made  in  consideration  that  his  son  would  not  bore  him  (White  v. 
Bluett  ^);  and  it  is  not  nearly  so  certain  as  an  agreement  by  a  married 
woman  that  she  would  attend  upon  her  aged  father  and  mother  as 
long  as  they  lived,  and  provide  them  with  necessary  services,  and  in 
consideration  thereof  her  father  should,  when  requested,  transfer  to 
her  his  interest  in  certain  land;  an  agreement  which  the  late  Moles- 
worth,  J.,  considered  void  for  uncertainty  (Shiels  v.  Drysdale  *).    It 
must  be  remembered  that  we  have  not  here  to  consider  a  case  of  a 
plidntiff  being  induced  to  alter  her  position  by  reason  of  a  promise 
made  by  the  defendant.    The  plaintiff  does  not  allege  that  she  did, 
or  refrained  from  doing,  anything  depending  upon  the  defendant's 
promise.    If  she  had  stated  that  she  did  not  get  drunk,  as  she  other- 
wise would  have  done,  or  that  she  remained  chaste  or  orderly  or 
respectable  solely  in  consequence  of  the  defendant's  promise,  and 
relying  thereon,  she  might,  perhaps,  have  brought  herself  under  a 
different  rule;  but  the  very  suggestion  of  such  a  statement  shows  to 
my  mind  the  impossibility  of  its  ever  forming  the  consideration  for 
the  contract  upon  which  alone  she  sues. 

For  these  reasons  I  find  myself  unable  to  concur  in  the  judgment 
of  the  Court. 

HiGiNBOTHAM,  C.  J.  This  is  a  special  case  by  the  learned  judge  of 
the  County  Court  at  Melbourne,  under  §  135  of  the  County  Court 
Act  1890.  The  question  reserved  for  the  opinion  of  this  Court  is 
whether  the  agreement  (Exhibit  A)  in  the  action  is  binding,  or  is 

» 23  L.  J.  Ex.,  at  p.  37,  per  Parke,  B.  «  6  V.  L.  R.  Eq.  126. 
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nudum  pactum  for  want  of  consideration.    The  agreement  is  in  the 
following  terms.  ^ 

I  am  of  opinion  that  this  agreement  is  binding,  and  that  it  is  not 
nudum  pactum,  or  void  for  want  of  consideration.  It  has  been  con* 
tended  for  the  defendant  that  the  written  agreement  discloses  no 
consideration  for  the  defendant's  promise  to  pay  the  plaintiff  £6  per 
month,  that  his  promise  therefore  was  a  purely  voluntary  one,  and 
performance  of  it  cannot  be  enforced  by  action.  The  agreement  was 
signed  by  the  plaintiff.  The  tenuis  of  it  clearly  imply,  in  my  opinion, 
a  promise  on  her  part  that  she  will  conduct  herself  with  sobriety,  and 
in  a  respectable,  orderly,  and  virtuous  manner.  But  it  was  said  that 
this  was  only  a  promise  to  do  that  which  the  plaintiff  was  already 
bound  to  do,  and  that  such  a  promise  does  not  constitute  a  good  con- 
sideration.^ It  is  true  that  if  a  person  promises  not  to  do  something 
which  he  cannot  lawfully  do,  and  which,  if  done,  would  be  either  a 
legal  wrong  to  the  promisee,  or  an  act  forbidden  by  law,  such  pronnse 
is  no  consideration  for  the  promise  of  the  other  party  to  the  alleged 
contract  founded  on  mutual  promises.  The  case  of  Jamieson  v. 
Renwick,'  and  the  authorities  there  cited,  support  that  rule.  But 
they  also  show  that  a  promise  not  to  do,  or  to  do  something  which 
the  promisor  may  lawfully  and  without  wrong  to  the  promisee  do 
or  abstain  from  doing,  is  a  good  consideration.  In  the  present  case 
the  plaintiff  was  released  by  the  decree  for  the  dissolution  of  marriage 
from  her  conjugal  obligation  to  the  defendant  to  conduct  herself  with 
sobriety,  and  in  a  respectable,  orderly,  and  virtuous  manner;  and 
conduct  of  an  opposite  character  would  not  necessarily  involve  a 
breach  on  her  part  of  any  human  law  other  than  the  law  of  marriage, 
which  had  ceased  to  bind  her.  She  was  legally  at  liberty,  so  far  as  the 
defendant  was  concerned,  to  conduct  herself  in  these  respects  as  she 
might  think  fit,  and  her  promise  to  surrender  her  liberty  and  to  con- 
duct herself  in  the  manner  desired  by  the  defendant  constituted,  in 
my  opinion,  a  good  consideration  for  his  promise  to  pay  her  the  stipu- 
lated amount.  I  am  of  opinion,  for  this  reason,  that  there  was  a  good 
logal  consideration  to  support  this  agreement,  and  I  answer  the  ques- 
tion accordingly.  The  proper  order  as  to  costs  of  the  hearing  of  this 
case  will  be  that  they  abide  the  event  of  the  action. 

Williams,  J.    In  my  opinion  there  is  a  consideration  for  the  agree- 

^  The  agreement  has  been  omitted. — ^Eds. 

*  So  much  of  the  case  as  relates  to  the  sufficiency  of  such  a  promise  as  a  oon* 
eideration  should  be  considered  in  connection  with  the  cases  infra» — Eds.  , 
» 17  V.  L.  R.  124. 
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ment  upon  which  the  plamtiff  sueS;  and  it  is  binding  upon  the  defend- 
ant as  long  as  the  plaintiff  observes  her  undertaking,  necessarily  im- 
plied in  the  agreement,  that  she  will  conduct  herself  with  sobriety, 
and  in  a  respectable,  orderly,  and  virtuous  manner.    The  plaintiff 
signs  this  agreement  and  she  is  bound  by  it,  and  the  penalty  upon  h^, 
if  she  fails  to  obsa^e  her  undertaking,  is  that,  immediately  she  does 
so  fail,  all  benefit  to  her  imder  the  agreement  ceases.   The  defendant's 
promise  to  pay  her  the  £6  per  month  is  stated  in  the  agreement  itself 
to  be  made  ^'in  consideration  of  the  premises,''  and  one  of  those 
premises  is  the  plaintiff's  undertaking  to  conduct  herself  with  sobriety, 
and  in  a  respectable,  orderly,  and  virtuous  manner.    Then,  it  is  said, 
this  undertaking  of  hers  is  nothing,  as  it  only  amounts  to  an  imder- 
taking  by  her  to  do  that  which  she  was  under  a  legal  obligation  to  do. 
From  this  proposition  I  dissent.    She  was  imder  no  legal  obligation 
to  the  defendant,  or  to  any  one,  not  to  get  drunk  in  her  own  or  any 
friend's  house.    She  was  under  no  legal  obligation  to  the  defendant, 
or  to  any  one,  not  to  consort  with  persons,  male  or  female,  of  bad 
moral  character.   She  was  under  no  legal  obligation  to  the  defendant,  ' 
or  to  any  one,  not  to  allow  a  paramour  to  have  sexual  connection  with 
her.    She  was  entitled  in  these  and  other  respects  to  pureue  her  own 
course  of  conduct.    Now,  turning  to  the  facts  as  gathered  from  the 
agreement  and  the  evidence,  it  appears  that  the  defendant  had  ob- 
tained a  divorce  from  the  plaintiff,  and  that  the  issue  of  their  marriage 
had  been  five  young  children,  all  living  at  the  time  the  agreement  was 
made.    It  is  true,  and  it  is  most  important  to  bear  in  mind,  that  with 
the  dissolution  of  the  marriage  her  conjugal  obligations  to  the  de- 
fendant ceased.    It  was,  perhaps,  by  reason  of  this  consequence  that 
the  defendant  entered  into  this  agreement  with  the  plaintiff  and 
procured  her  to  enter  into  it  with  him.    It  may  have  been,  and  prob- 
ably was,  of  some  moment  to  the  defendant  to  hold  out  a  substantial 
induo^nent  to  the  plaintiff  to  agree  to  conduct  herself,  and  to  conduct 
herself  in  the  manner  stipulated  by  himself.    She  had  been  his  wife, 
she  was  so  no  longer,  but  she  still  remained  the  mother  ci  his  five 
young  children.    Remaining  imder  no  conjugal  obligations  to  him, 
he  probably  deemed  it  advantageous  and  desirable  that  she,  who  re- 
mained the  mother  of  his  children,  should  conduct  herself  in  such  a 
way  as  not  to  bring  discredit  upon  her  offspring.    In  effect  he  says 
to  her:  "If  you,  who  now  owe  me  no  duty  as  a  wife,  will  agree  to  my 
stipulaticm,  I  will,  so  long  as  you  observe  that  stipulation,  pay  you 
£6  per  month."    Thereupon  she  signifies  her  agreement  and  her  as- 
sent to  observe  that  stipulation  by  signing  the  agreement.    The  case 

16 
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of  White  V.  Bluett  ^  is,  in  my  opinion,  not  an  authority  against  the 
view  I  have  taken.  In  that  case,  Pollock,  C.  B.,  came  to  the  conclu- 
sion that  the  agreement  set  up  by  the  son  was  nuivm  padum,  and 
so  no  answer  to  the  father's  cause  of  action,  upon  the  express  ground 
that  the  son  had  no  right  to  complain  of  the  father's  distribution  of 
the  property;  for  the  father  might  make  what  distribution  of  his  prop- 
erty he  liked,  and  the  son's  abstaining  from  doing  what  he  had  no 
right  to  do  could  be  no  consideraticm. 

My  answer  to  the  question  stated  is  that  there  is  sufficient  consider- 
ation to  support  the  agreement  sued  on. 


CARLILL  V.  CARBOLIC  SMOKE  BALL  COMPANY 

In  the  Court  of  Appeal,  1892 
[Reported  in  Law  Reports,  1  Queen's  Bench  (1893),  256] 

Appsal  from  a  decision  of  Hawkins,  J.^ 

The  defendants,  who  were  the  proprietors  and  vendors  of  a  medical 
preparation  called  ''The  Carbolic  Smoke  Ball,"  inserted  in  the  PaU 
Mall  Oazette  of  November  13th,  1891,  and  in  other  newspapers,  the 
following  advertisement: 

''£100  reward  will  be  paid  by  the  Carbolic  Smoke  Ball  Company 
to  any  person  who  contracts  the  increasing  epidemic  influenza,  colds, 
or  any  disease  caused  by  taking  cold,  after  having  used  the  ball  three 
times  daily  for  two  weeks  according  to  the  printed  directions  supplied 
with  each  ball.  £1000  is  deposited  with  the  Alliance  Bank,  Regent 
Street,  showing  our  sincerity  in  the  matter. 

"During  the  last  epidemic  ot  influenza  many  thousand  carbolic 
smoke  balls  were  sold  as  preventives  against  this  disease,  and  in  no 
ascertained  case  wafi  the  disease  contracted  by  those  using  the  car- 
bolic smoke  ball. 

"  One  carbolic  smoke  ball  will  last  a  family  several  months,  making 
it  the  cheapest  remedy  in  the  world  at  the  price,  10s.,  post  free.  The 
ball  can  be  refilled  at  a  cost  of  58.  Address  Carbolic  Smoke  Ball 
Company,  27  Princes  Street,  Hanover  Square,  London." 

^  23  L.  J.  Ezch.  p.  36.  *  (1892]  2  Q.  B.  484. 
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The  plaintiff,  a  lady,  on  the  faith  of  this  adveHisCTsent,  bought 
one  of  the  balls  at  a  chemist's,  and  used  it  as  directed,  three  times  a 
day,  from  November  20th,  1891,  to  January  17th,  1892,  when  she  was 
attacked  by  influenza.  Hawkins,  J.,  held  that  she  was  entitled  to 
recover  the  £100.   The  defendants  appealed. 

LiNDLET,  L.  J.    [The  Lord  Justice  stated  the  facts,  and  proceeded.] 

I  come  now  to  the  last  point  which  I  think  requires  attention — 
that  is,  the  consideration.^  It  has  been  argued  that  this  is  nudum 
pactum — ^that  there  is  no  consideration.  We  must  apidy  to  that 
argument  the  usual  l^al  tests.  Let  us  see  whether  there  is  no  ad- 
vantage to  the  defendants. .  It  is  said  that  the  use  of  the  ball  is  no 
advantage  to  them,  and  that  what  benefits  them  is  the  sale;  and  the 
ease  is  put  that  a  lot  of  these  balls  might  be  stolen,  and  that  it  would 
be  no  advantage  to  the  defendants  if  the  thief  or  other  people  used 
them.  The  answer  to  that,  I  think,  is  as  follows.  It  is  quite  obvious 
that  in  the  view  of  the  advertisers  a  use  by  the  public  of  their  remedy, 
if  they  can  only  get  the  public  to  have  confidence  enough  to  use  it, 
will  react  and  produce  a  sale  which  is  directly  beneficial  to  them. 
Therefore,  the  advertisers  get  out  of  the  use  an  advantage  which  is 
enough  to  constitute  a  consideration. 

But  there  is  another  view.  Does  not  the  person  who  acts  upon  this 
advertisement  and  accepts  the  offer  put  himself  to  some  inconvenience 
at  the  request  of  the  defendants?  Is  it  notiiing  to  use  this  ball  three 
times  daily  for  two  weeks  according  to  the  directions  at  the  request 
of  the  advertiser?  Is  that  to  go  for  nothing?  It  appears  to  me  that 
there  is  a  distinct  inconvenience,  not  to  say  a  detriment,  to  any  person 
-who  so  uses  the  smoke  ball.  I  am  of  opinion,  therefore,  that  there  is 
ample  consideration  for  the  promise.    *    *    * 

It  appears  to  me,  therefore,  that  the  defendants  must  perform  their 
promise,  and  if  they  have  been  so  unwary  as  to  expose  themselves  to  a 
great  many  actions,  so  much  the  worse  for  them. 

BowEK,  L.  J.    I  am  of  the  same  opinion. 

A  further  argument  for  the  defendants  was  that  this  was  a  nudum 
pactum — ^that  there  was  no  consideration  for  the  promise — that  taking 
the  influemsa  was  only  a  condition,  and  that  the  using  the  smoke  ball 
was  only  a  condition,^  and  that  there  was  no  consideration  at  all — in 
fact,  that  there  was  no  request,  express  or  implied,  to  use  the  smoke 
ball.  Now  I  will  not  enter  into  an  elaborate  discussion  upon  the  law 
as  to  requests  in  this  kind  of  contracts.    I  will  simply  refer  to  Victors 

>  Only  so  much  of  the  opinion  is  given  as  relates  to  this  question. — Eds. 
*  Cf,  Dawley  v.  Potter,  19  R.  1. 372,  «mM.  o.^  p.  204,  «tpr«.— Eds. 
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V.  Davies  ^  and  Manning's  note  to  Fisher  v.  Pyne,^  which  everybody 
ought  to  read  who  wishes  to  embark  in  this  controversy.  The  short 
answer,  to  abstain  from  academical  discussion,  is,  it  seems  to  me, 
that  there  is  here  a  request  to  use  involved  in  the  offer.  Then  as  to  the 
alleged  want  of  consideration.  The  definition  of  '^ consideration" 
given  in  Selwyn's  Nisi  Prius,  8th  ed.,  p.  47,  which  is  cited  and  adopted 
by  Tindal,  C.  J.,  in  the  case  of  LaythOarp  v.  Bryant,*  is  this:  "Any 
act  of  the  plaintiff  from  which  the  defendant  derives  a  benefit  or 
advantage,  or  any  labor,  detriment,  or  inconvenience  sustained  by 
the  plaintiff,  provided  such  act  is  performed  or  such  inconvenience 
suffered  by  the  plaintiff,  with  the  consent,  either  express  or  im[died, 
of  the  defendant."  Can  it  be  said  here  that  if  the  person  who  reads 
this  advertisement  applies  thrice  daily,  for  such  time  as  may  seem  to 
him  tolerable,  the  carbolic  smoke  ball  to  his  nostrils  for  a  whole 
fortnight,  he  is  doing  nothing  at  all — ^that  it  is  a  mere  act  which  is  not 
to  count  toward  consideration  to  support  a  promise  (for  the  law 
does  not  require  us  to  measure  the  adequacy  of  the  consideration). 
Inconvenience  sustained  by  one  party  at  the  request  of  the  other  is 
enough  to  create  a  consideration.  I  think,  therefore,  that  it  is  con- 
sideration enough  that  the  plaintiff  took  the  trouble  of  using  the  smoke 
ball.  But  I  think  also  that  the  defendants  received  a  benefit  from  this 
user,  for  the  use  of  the  smoke  ball  was  contemplated  by  the  defend- 
ants as  being  indirectly  a  benefit  to  them,  because  the  use  of  the 
smoke  balls  would  promote  their  sale. 

Then  we  were  pressed  with  Gerhard  v.  Bates.*  »  »  »  rpj^^  truth 
is,  that  if  in  that  case  you  had  found  a  contract  between  the  parties 
there  would  have  been  no  difficulty  about  consideration;  but  you 
could  not  find  such  a  contract.  Here,  in  the  same  way,  if  you  once 
make  up  your  mind  that  there  was  a  prcnnise  made  to  this  lady  who 
is  the  plaintiff,  as  one  of  the  public — a  promise  made  to  her  that  if  she 
used  the  smoke  ball  three  times  daily  for  a  fortnight  and  got  the  in« 
fluenza,  she  should  have  £100,  it  seems  to  me  that  her  usiug  the  smoke 
ball  was  sufficient  consideration.  I  cannot  picture  to  mysidt  the 
view  of  the  law  on  which  the  contrary  could  be  held  when  you  have 
once  found  who  are  the  contracting  parties.  If  I  say  to  a  person, 
'^  If  you  use  such  and  such  a  medicine  for  a  week  I  will  give  you  £5," 
and  he  uses  it,  there  is  ample  consideration  for  the  promise. 

Appeal  dMmissed.^ 

112M.&  W.758.  «1  M.&G.2d5. 

*  3  Scott,  238,  260.  «  2  E.  4b  B.  476. 

*  Concuiring  opinion  of  A.  L.  Smith,  L.  J.,  omitted. — Eds. 
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CRISP  V.  GOLDING 

In  the  Queen's  Bench,  1586 

[Reported  in  1  Leonard,  296] 

In  an  action  upon  the  case  by  Crisp  v.  Golding  the  case  was,  that  a 
/erne  soie  was  tenant  for  life,  and  made  a  lease  to  the  plaintiff  for  five 
years,  to  begin  after  the  death  of  tenant  for  life,  and  afterward, 
October  18th,  made  another  lease  to  the  same  plaintiff  for  twenty-one 
years,  to  begin  at  Michaelmas  next  before;  and  declaring  upon  all  the 
said  matter,  he  said,  virtute  cujus  dimiasionis — i,  e.,  the  later  lease,  the 
plaintiff  entered  and  was  possessed  crasL  fed.  S.  Mich,  which  was 
before  the  lease  made;  and  further  declared,  that  in  consideration  that 
the  plaintiff  had  assigned  to  the  defendant  these  two  leases,  the  de- 
fendant promised,  etc.,  and  upon  non  assumpsit  it  was  found  for 
the  plaintiff,  and  damages  taxed  £600.  Coke  argued  for  the  plaintiff 
against  the  Solicitor^eneral,  who  had  taken  divers  exceptions  to  the 
declaration.  1.  Where  two  or  many  considerations  are  put  in  the 
declaration,,  although  that  some  be  void,  yet  if  one  be  good  the  action 
well  lietli,  and  damages  shall  be  taxed  accordingly;  and  here  the 
consideration  that  the  plaintiff  should  assign  totum  statum,  ttttUum, 
and  interesse  suum  guod  habet  in  terra  prcBcUd.  2.  Exception,  that  the 
lease  in  possession  was  made  after  Michaelmas,  i.  October  18th,  and 
the  declaration  is,  virtuie  cujus  dimissionis,  the  defendant  entered 
craMino  Mich,  and  then  he  was  a  disseisor,  and  could  not  assign  his 
interest  and  right,  which  was  suspended  in  the  tortious  disseisin,  and 
so  it  appeared  to  the  judges;  ancf  he  said  there  was  not  here  any 
disseisin,  although  that  the  lessee  had  entered  before  that  the  lease 
was  made;  for  there  was  an  agreement  and  communication  before  of 
such  purposed  and  intended  lease,  although  it  was  not  as  yet  effected, 
and  if  there  were  any  assent  or  agreement  that  the  lessee  should  enter, 
it  cannot  be  any  disseisin,  and  here  it  appeareth  that  the  lease  had  his 
commencement  before  the  making  of  the  lease,  and  before  the  entry; 
but  put  case  it  be  a  disseisin,  yet  he  assigned  all  the  interest  quod  ipse 
tunc  habuit,  according  to  the  words  of  the  consideration,  and  he 
delivered  both  the  indentures  of  the  said  demises,  and  quacunque  via 
data,  be  the  assignment  good  or  void  it  is  not  material  as  to  the 
action,  for  the  consideration  is  good  enough.  Egertan  solicitor  con- 
trary.   In  every  action  upon  the  case,  upon  assumpsit,  there  ought  to 
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be  a  consideration,  promise,  and  breach  of  promise,  and  here  in  our 
case  the  consideration  is  the  assignment  of  a  lease,  which  is  to  begin 
after  the  death  of  the  lessor,  who  was  but  tenant  for  life,  which  is 
merely  void,  and  that  appeareth  upon  the  record;  and  as  to  the  second 
part  of  the  consideration,  and  the  assignment  of  the  second  lease,  it 
appeareth  that  the  plaintiff  at  the  time  had  but  a  right,  for  by  his  un- 
timely entry  before  the  making  of  the  lease,  he  was  not  to  be  s^d 
lessee,  but  was  a  wrongdoer,  etc.,  in  19  Eliz.  in  the  King's  Bench  this 
difference  was  taken  by  the  justices  there,  and  delivered  op^ly  by 
the  Lord  Chief  Justice.  1.  When  in  an  action  upon  the  case,  upon 
assumpsit,  two  considerations  or  more  are  laid  in  the  declaration,  but 
they  are  not  collateral,  but  pursuant,  as  A.  is  indebted  to  B.  in  £100 
and  A.  promiseth  to  B.  that  in  consideration  that  he  oweth  him  £100, 
and  in  consideration  that  B.  shall  give  to  A.  2s.  that  he  will  pay  to 
him  the  said  £100  at  such  a  day,  if  B.  bring  an  action  upon  the  case 
upon  this  asswnpsUf  and  declares  upon  these  two  promises,  although 
the  consideration  of  the  2s.  be  not  performed,  yet  the  action  doth 
well  lie;  but  if  they  be  collateral  considerations,  which  are  not  pursu- 
ant, as  if  I,  in  consideration  that  you  are  of  my  counsel,  and  shall  ride 
,  with  me  to  York,  promise  to  give  to  you  £20  in  this  case  all  the  con- 
siderations ought  to  be  proved,  otherwise  the  action  cannot  be  main- 
tained. So  in  our  case  the  considerations  are  collateral,  and  {Iberefore 
they  ought  to  be  proved;  and  afterward  judgmait  was  given  for  the 
plaintiff.^ 


CRISP  V.  GAMEL 

ft 
In  the  King's  Bench,  1605 

[Reported  in  Croke,  James,  128] 

It  was  resolved  that  where,  in  an  asstmipsitj  two  considerations 
be  alleged,  the  one  good  and  sufficient,  and  the  other  idle  and  vain, 
if  that  which  is  good  be  proved,  it  sufficeth;  and  although  he  fails 

1  In  King  v.  King  (1900),  63  Ohio  St.  363,  A.  agreed  to  live  with  and  take  care 
of  B.  during  his  life  and  further  agreed  not  to  marry  during  such  service,  in  con- 
sideration of  B/s  agreement  to  provide  for  her  amply.  A.  fully  performed.  HM, 
A.  could  recover,  though  the  promise  not  to  marry  was  void  as  against  public 
poli<^.  ''This  distinction  between  a  contract  merely  void,  and  an  iUc^  oon* 
tract,  would  seem  to  be  an  important  one.''    Per  Spear,  J. — Eds. 
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in  the  proof  of  the  other,  it  is  not  materia!,  because  it  was  in  vain  to 
allege  it,  and  it  is  as  if  it  had  not  been  all^ed.^ 


LENERET  v.  RIVET 

In  the  King's  Bench,  1617 

[Reported  in  Croke,  James,  503] 

Assumpsit.  Whereas  one  Thomas  Ogle,  had  acknowledged  himself 
to  be  indebted  to  the  plaintiff  in  £10  for  divers  trespasses  done  to 
him,  which  £10  the  plaintiff,  at  the  defendant's  request,  was  contented 
to  accept  of;  that  the  defendant,  in  consideration  that  the  plaintiff, 
at  the  defendant's  request,  would  acquit  and  discharge  the  said 
Thomas  Ogle  of  the  said  debt,  and  permit  him  to  carry  out  of  the 
plaintiff's  house  certain  goods  of  the  said  Thomas  Ogle's,  which  were 
then  there,  assumed  and  promised  the  plaintiff  to  pay  him  the  said 
£10  at  such  a  day;  and  alleges,  in  fact,  that  he  acquitted  and  dis- 
chai^ed  the  said  Thomas  Ogle  of  the  said  £10  debt,  and  suffered 
him  to  carry  away  his  said  goods  out  of  his  house;  and  that  the  de- 
fendant had  not  paid  the  said  £10  to  the  plaintiff  according  to  his 
promise. 

The  defendant  pleaded  rum  asaumpsity  and  it  was  found  against 
him. 

It  was  now  moved  in  arrest  of  judgment  that  the  declaration  was 
not  good,  because  he  doth  not  show  how  he  acquitted  the  said  Thomas 
Ogle,  for  it  cannot  be  without  deed,  which  ought  to  be  particularly 
shown;  and  although  the  consideration,  to  suffer  him  to  carry  out  of 
the  plaintiff's  house  the  said  goods,  had  been  a  suflScient  consideration, 
and  was  well  alleged  if  it  had  been  by  itself,  yet  when  it  is  joined, 
with  another  consideration  which  is  good,  if  it  had  been  alleged  to 
have  been  performed,  it  not  being  well  alleged  to  have  been  performed, 
makes  the  whole  declaration  to  be  ill. 

The  Court  was  of  that  opinion.  Wherefore  it  was  adjudged  for 
the  defendant. 

>  Bradbume  v.  Elizabeth  Bradbume  (1589),  Cro.  £lia.  140,  Accord.  See  also, 
Tisdale  (1600),  Cro.  EUz.  758.— Eds. 
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MARY  KING,  JOHN  KING,  and  SILVANUS  KING,  Executrix 
AND  Executors  of  the  Will  of  JAMES  KING,  Deceased, 
V,  MATTHEW  URLWIN  SEAES 

In  the  Exchequer,  1835 

[Rep)orted  in  2  Crompton,  Meeson  &  Roscoe,  48] 

Assumpsit.  The  first  count  of  the  declaration  stated  that  the  de- 
fendant,  before  and  at  the  time  of  the  making  of  the  promise  and 
undertaking  thereinafter  next  mentioned,  was  the  administrator  of 
the  goods,  chattels,  and  effects  of  William  Sears,  deceased,  who  died 
intestate  theretofore,  to  wit,  on  August  10th,  in  the  year  of  our  Lord 
1833;  that  the  said  William  Sears  in  his  lifetime,  and  at  the  time  of  his 
death,  was  indebted  to  the  plaintifiPs,  as  executrix  and  executors  as 
aforesaid,  in  a  certain  sum  of  money,  to  wit,  the  sum  of  £13,  being 
rent  due  and  in  arrear  for  the  use  and  occupation  of  certain  premises 
of  the  plaintiffs,  as  executrix  and  executors  as  aforesaid,  before  then 
used  and  occupied  by  the  said  William  Sears,  by  the  sufferance  and 
permission  of  the  plaintiffs,  as  executrix  and  executors  as  aforesaid, 
and  at  his  request,  under  and  by  virtue  of  a  certain  demise  thereof 
theretofore  made,  and  at  and  under  a  certain  yearly  rent,  to  wit, 
the  yearly  rent  of  £26,  payable  quarterly,  to  wit,  on  March  25th, 
June  24th,  September  29th,  and  December  26th  in  every  year;  that 
the  said  William  Sears  in  his  lifetime  being  so  indebted  as  aforesaid, 
he,  the  said  William  Sears,  deposited  with  the  plaintiffs,  as  executrix 
and  executors  as  aforesaid,  as  a  collateral  security  for  the  said  debt, 
a  certain  bill  of  exchange,  bearing  date  of  March  12th,  in  the  year 
aforesaid,  drawn  by  the  said  William  Sears  on  and  accepted  by  one 
Joseph  Fabian,  for  pajrment,  five  months  after  date,  to  the  drawer's 
order,  of  the  sum  of  £16  14$.  for  value  received,  and  which  said  bill 
of  exchange,  at  the  time  of  the  depositing  of  the  same  as  aforesaid, 
was  endorsed  by  the  said  William  Sears;  that  the  said  William  Sears, 
at  the  time  of  his  death,  was  in  possession  of  the  said  demised  premises 
under  and  by  virtue  of  the  said  demise,  and  after  the  death  of  the 
said  William  Sears,  and  up  to,  and  at,  and  after  the  making  the  prom- 
ise and  undertaking  hereinafter  next  mentioned,  Winifred,  the  widow 
of  the  said  William  Sears,  and  the  mother  of  the  defendant,  was  in 
possession  of  the  said  demised  premises,  and  was  then  possessed  of 
certain  goods  and  chattels  of  great  value,  to  wit,  of  the  value  of  £50, 
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and  which  said  goods  were  then  in  and  upon  the  said  demised  premises, 
and  were  then  liable  to  be  seized  and  distrained  for  the  said  rent; 
and  the  plaintiffs,  as  executrix  and  executors  as  aforesaid,  then  in- 
tended to  distrain  the  same  for  the  said  rent;  and  the  said  Winifred 
was  desirous  of  quitting  the  said  demised  premises  at  Michaelmas 
then  next,  and  of  removing  the  said  goods  and  chattels  from  and  off 
the  same  (of  all  which  said  premises  the  defendant  then  had  notice); 
and  thereupon  afterward,  to  wit,  on  September  24th,  in  the  year 
aforesaid,  in  consideration  of  the  premises,  and  that  the  plaintiffs, 
as  executrix  and  executors  as  aforesaid,  would  permit  the  said  Wini- 
fred to  quit  the  said  demised  premises  at  Michaelmas  then  next,  and 
to  remove  her  said  goods  and  chattels  from  and  off  the  said  premises, 
and  would  forbear  to  distrain  the  same  for  the  said  rent  so  due  and 
in  arrear  as  aforesaid,  and  for  the  further  sum  of  £6  lOs.,  being  an- 
other quarter's  rent,  which  would  become  due  to  the  plaintiffs,  as 
executrix  and  executors  as  aforesaid,  under  the  said  demise,  at  the 
said  Michaelmas  then  next,  he,  the  defendant,  undertook  and  then 
faithfully  promised  the  plaintiffs,  as  executrix  and  executors  as  afore- 
said, to  pay  them  one  quarter's  rent,  being  the  sum  of  £6  lOs., 
immediately,  and  the  remainder  of  the  said  rent  within  twelve  months 
then  next,  the  said  bill  of  exchange  being  given  up  by  the  plaintiffs 
to  the  defendant.  And  the  plaintiffs  aver  that  they,  confiding  in  the 
said  promise  and  undertaking  of  the  defendant,  did  permit  the  said 
Winifred  to  quit  the  said  demised  premises  at  the  said  Michaelmas, 
and  to  remove  her  said  goods  and  chattels  from  and  off  the  said 
demised  premises,  and  did  wholly  forbear  then,  and  alwajrs  hitherto 
have  forborne,  to  distrain  the  same  for  the  said  rent  as  aforesaid 
(whereof  the  defendant  had  notice);  and,  although  the  said  twelve 
months  have  long  since  elapsed,  and  although  the  plaintiffs,  as 
executrix  and  executors  as  aforesaid,  afterward,  and  after  the«expi- 
ration  of  the  said  twelve  months,  to  wit,  on  October  16th,  1834,  re- 
quested the  defendant  to  pay  the  said  rent,  being  a  large  sum,  to 
wit,  the  sum  of  £19  10«.,  and  also  tendered  and  offered  to  give  up  the 
said  bill  of  exchange  to  the  defendant,  which  he  then  refused  to  ac- 
cept, yet,  etc.    Breach,  non-payment  of  the  sum  of  £19  10s. 

The  last  count  was  indebitaivs  assumpsit  for  the  use  and  occupar 
tion  of  a  certain  messuage  and  premises,  with  the  appurtenances, 
of  the  plaintiffs,  as  executrix  and  executors,  and  for  money  found  to 
be  due  to  them  as  such,  upon  an  account  stated,  laying  the  promise 
to  the  plaintiffs,  as  executrix  and  executors  as  aforesaid. 

General  demurrer  to  the  first  count,  and  non  assumpsit  to  the  last. 
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The  grounds  stated  for  ax gument  in  the  margin  of  the  paper  book 
were: 

First,  that  by  the  first  count  it  appears  that  the  bill  of  exchange 
therein  mentioned  was  at  the  time  of  making  the  defendant's  supposed 
promise  overdue,  and  it  is  not  averred  to  have  been  dishonored;  so 
that  the  rent  of  £13,  supposed  to  have  been  in  arrear  from  William 
Sears,  deceased,  appears  to  have  been  satisfied  thereby;  and  the  for- 
bearance to  distrain  for  that  sum  of  £13,  which  forms  part  of  the  con- 
sideration stated  for  the  defendant's  promise,  is  therefore  insufficient. 

Secondly,  that  it  does  not  appear  on  the  first  coimt  that  the  plain- 
tiffs had  any  right  to  distrain  for  the  quarter's  rent,  which  is  supposed 
to  have  been  becoming  due  to  them  at  Michaelmas  mentioned  therein; 
and  so  the  forbearance  to  distrain  for  the  sum  of  £6  l(te.  in  respect 
thereof,  which  forms  part  of  the  consideration  stated  for  the  defend- 
ant's promise,  is  insufficient  to  support  such  promise,  and  renders  the 
same  of  none  effect. 

Thirdly,  that  the  consideration  expressed  in  the  first  count  as  mov- 
ing the  defendant  to  the  promise  therein  alleged  is  not  stated  to  have 
been  at  the  defendant's  request,  as,  to  give  the  same  any  effect,  it 
ought  to  have  been. 

Fourthly,  that  it  does  not  appear,  nor  can  it  be  collected  from  the 
first  count,  whether  the  plaintiffs  seek  to  recover  against  the  defend- 
ant, as  administrator  of  his  late  father,  or  personally. 

Erle  in  support  of  the  demurrer.  First,  the  bill  of  exchange, 
as  appears  by  the  declaration,  was  given  as  a  collateral  security 
for  the  rent;  but  the  plaintiffs  do  not  state  that  any  steps  were  taken 
by  them,  on  the  bill  becoming  due,  to  obtain  payment  of  it,  nor  do 
they  aver  any  presentment,  or  show  that  it  was  dishonored,  which  it 
was  their  duty,  as  holders,  to  have  done,  and,  not  having  done  so,  it 
amounted  to  a  satisfaction  of  the  debt  for  which  the  bill  was  given — 
that  is  to  say,  the  £13  for  rent  due  from  William  Sears.  It  was  the 
duty  of  the  plaintiffs  to  have  shown  on  their  declaration  that  they 
had  done  all  the  acts  necessary  to  entitle  them  to  recover  on  the  bill. 
[LoBD  Abingeb,  C.  B.  It  is  stated  in  the  declaration  to  have  been 
given  as  a  collateral  security.  The  action  is  not  brought  on  the  bill 
itself.]  It  is  submitted  that  it  was  incumbent  on  them  to  show  that 
the  bill  was  duly  presented;  and  if  they  fail  to  do  so,  then  they  must 
be  taken  to  have  made  the  bill  their  own,  and  it  operated  as  a  satis- 
faction for  the  rent  of  £13,  and  the  forbearance  to  distrain  for  that 
Biun,  which  formed  part  of  the  consideration  for  the  defendant's 
promise,  failed.   [Parke,  B.   Though  the  bill  was  not  duly  presented, 
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tbat  objection  might  have  been  waived  afterward.]  If  the  considera- 
tion fails  to  that  extent,  then  the  whde  promise  is  nvdum  pactum. 
Another  part  of  the  consideration  stated,  is  the  agreement  not  to 
distrain  the  goods  of  the  widow  to  recover  the  simi  of  £6  lOs.  for  rent 
to  become  due  the  Michaelmas  following;  but,  as  the  rent  was  not 
then  due,  the  plaintiffs  could  have  no  right  to  distrain  for  it,  and,  con- 
sequently, that  was  no  consideration  whatever.  [Lord  Abinger,  C.  B. 
Was  it  not  a  privilege  granted  to  her  to  be  allowed  to  give  up  the  ten- 
ancy at  Michaelmas?]  The  executors  could  not  compel  her  to  remain, 
as  she  was  a  stranger  to  them.  The  allegation  is  that,  in  consideration 
that  the  plaintiff  would  permit  the  widow  to  quit  the  demised  premises 
at  Michaelmas  then  next,  and  to  remove  her  goods  and  chattels  from 
the  premises,  and  would  forbear  to  distrain  for  the  said  rent  so  due 
and  in  arrear,  and  for  the  sum  of  £6  lOa.  to  become  due  at  Michael- 
mas then  next,  the  defendant  undertook  to  pay  the  £6  lOs.  immedi- 
ately, and  the  remainder  within  twelve  months,  the  bill  of  exchange 
being  given  up  by  the  plaintiffs  to  the  defendant;  but  the  rent  of 
£6  lOs.  was  not  due,  and  they  had  no  right  to  distrain  for  that  sum, 
and  therefore  there  is  a  failure  of  consideration.  [Parke,  B.  The 
giving  up  the  note  is  one  consideration,  and  the  forbearance  to  dis- 
train the  goods  of  the  widow  on  the  premises  for  the  rent  then  due 
from  the  intestate  is  another  consideration.]  At  all  events,  the  whole 
of  the  consideration  stated  for  the  defendant's  promise  is  not  shown, 
and  therefore  the  promise  is  not  supported.  [Parke,  B.  If  a  sufficient 
consideration  remains,  it  is  enough  to  support  the  pronnse  laid  in  the 
declaration.  There  is  abundant  consideration.]  Then  the  considera- 
tion alleged  as  moving  the  defendant  to  make  the  promise  is  not 
stated  to  have  been  at  the  request  of  the  defendant.  [Parke,  B. 
That  would  only  be  material  in  the  case  of  an  executed  consideration. 
An  averment  of  request  is  onAy  necessary  in  cases  of  executed  consider- 
ation.] 

Jvdgmeni  for  the  plainiiffs. 
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JAMIESON  V.  RENWICK 

In  the  Supreme  C!ourt  of  Victoria,  1891 
[Reported  in  17  Victorian  Law  Reports,  124] 

Appeal,  from  County  Court.  The  plaint  was  for  money  due  on 
an  agreement  and  on  account  stated.  [The  agreement  is  set  out  in 
the  judgment.]  The  defences  were  that  the  agreement  sued  on  was 
not  an  actionable  one,  that  under  the  Stamps  Act  the  agreement 
required  a  stamp,  as  it  contained  a  promise  to  pay,  and  that  the 
agreement  had  been  broken  by  the  plaintiff.  The  learned  judge 
gave  a  verdict  for  the  plaintiff  for  £25,  and  from  this  finding  the  de- 
fendant appealed. 

HiGiNBOTHAM,  C.  J.,  delivered  the  judgment  of  the  Court  [Higin- 
BOTHAM,  C.  J.,  Hood,  and  Molesworth,  JJ.].  This  is  an  appeal 
from  the  County  Court  at  Sandhurst.  In  the  action  the  learned 
judge  gave  a  verdict  for  the  plaintiff  for  £25.  The  action  was  brought 
on  a  document  purporting  to  be  an  agreement,  and  it  has  been  ob- 
jected that  this  docimient  is  one  not  admissible  in  evidence,  on  the 
ground  that  it  does  not  bear  a  stamp. 

The  next  ground  of  objection  is  that  this  promise  is  a  voluntary 
one,  a  promise  to  make  a  gift;  that,  in  fact,  no  consideration  for 
making  the  promise  is  shown  by  the  instrument,  and  that  therefore 
the  agreement  is  not  one  on  which  an  action  can  be  brought.  The 
agreement  is  an  extremely  peculiar  one,  and  not  easy  of  comprehen- 
sion. It  opens  with  a  recital  that  ''John  Renwick,  of  his  own  free 
will,  as  and  by  way  of  gift,  and  subject  to  the  proviso  and  agreement 
hereinafter  contained,  doth  agree  to  pay  to  the  said  John  Jamieson 
the  annual  sum  of  £25."  That  promise  is  subject  to  this  proviso: 
''Provided,  however,  and  it  is  hereby  agreed,  that  if  the  said  John 
Jamieson  shall  reside,  attempt,  claim,  or  threaten  to  reside  in  Sand- 
hurst aforesaid,  or  shall  visit,  annoy,  or  interfere  in  any  way  with  the 
said  John  Renwick,  either  personally,  or  by  letter  or  messenger,  or 
shall  claim,  or  attempt  to  claim,  any  interest  or  right  to  the  land  of 
the  said  John  Renwick,  or  to  occupy  the  same,  or  shall,  in  the  opinion 
of  the  said  John  Renwick,  not  conduct  himself  in  a  proper  and  be- 
coming manner  as  a  member  of  society,  then  the  said  John  Renwick 
shall  be  entitled  to  put  an  end  absolutely  to  this  agreement,  and  shall 
be  at  liberty  to  refuse  any  further  payment  to  the  said  John  Jamie- 
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son."  This  proviso  constitutes  a  conditioa  for  the  payment  of  money 
by  the  defendant;  the  fulfilment  of  the  conditions  of  the  proviso  con- 
stitutes the  promises  made  on  his  part  by  the  plaintiff.  Some  of 
these  promises  constitute  a  good  consideration  for  the  promise  of  the 
defendant.  The  first  condition  or  promise,  that  Jamieson  shall  not 
reside,  nor  attempt,  claim,  or  threaten  to  reside  in  Sandhurst,  relates 
to  an  act  or  acts  which  the  plaintiff  is  at  libeity  to  do  or  not  to  do, 
and  the  performance  of  which  would  not  amount  to  any  wrong  done 
to  the  defendant.  The  second  condition,  that  the  plaintiff  shall  not 
personally,  or  by  letter  or  messenger,  claim  or  attempt  to  claim  any 
interest  in  defendants'  land,  relates  to  an  act  which  the  plaintiff 
is  at  perfect  liberty  to  do  without  committing  any  wrong.  The  plain- 
tiff can  advance  any  legal  claim  which  he  is  advised  is  a  good  one. 
The  promise  not  to  visit  the  defendant  is  a  valid  promise.  To  annoy 
or  interfere  with  the  defendant  is  an  unlawful  act,  and  therefore  the 
promise  to  forbear  from  so  doing  is  not  one  which  constitutes  a  good 
consideration.  The  principles  guiding  the  Coiul;  in  cases  like  this 
appear  in  BraceweU  v.  Williams.^  There  it  was  held  that  a  prcnnise  not 
to  apply  for  costs  under  the  Bankruptcy  Act  was  a  sufficient  con- 
sideration to  support  a  contract  to  pay  the  amount  of  such  costs; 
but  that  a  promise  to  conduct  proceedings  in  bankruptcy  so  as  to 
injure  as  little  as  possible  the  debtor's  credit,  was  not  a  good  consider- 
ation to  support  a  contract.  Erle,  C.  J.,  says,  at  page  198:  "The 
second  count  is,  I  think,  also  bad;  it  really  amounts  to  this:  in  con- 
sideration that  I  do  not  abuse  the  process  of  the  Coiut  for  a  purpose 
oth^  than  that  for  which  it  was  intended— viz.,  the  recovery  of  my 
debt,  by  using  it  as  a  means  of  exposure  of  you,  you  will  perform  your 
promise.  The  consideration,  therefore,  is  really  the  abstaining  from 
an  abuse  of  the  process  of  the  Coiul;."  A  promise  that  a  person  will 
not  do  what  he  lawfully  may  is  a  good  consideration.  But  a  promise 
not  to  do  what  is  unlawful  does  not  constitute  a  good  consideration. 
In  the  present  case  we  think  that  there  are  sufficient  promises  con- 
stituting a  good  consideration  to  support  the  promise  made  by  the 
defendant.  A  promise  not  to  annoy  is  nugatory.  The  second  ob- 
jection therefore  fails  in  our  opinion. 

In  dealing  with  the  third  objection,  that  the  judgment  was  against 
evidence,  it  is  necessary  to  look  at  the  last  condition  of  the  proviso: 
"Provided  that  the  said  John  Jamieson  shall,  in  the  opinion  of  the 
said  John  Renwick,  not  conduct  himself  in  a  proper  and  becoming 
manner  as  a  member  of  society,"  then  the  defendant  can  put  an  end 

1 L.  R.  2  C.  P.  196. 
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to  the  agreement.   This  raifles  the  question  as  to  whether  the  defend- 
ant has  or  has  not  honestly,  and  to  the  best  of  his  ability,  exercised 
his  right  to  form  an  opinion  of  the  nature  of  the  plaintiff's  conduct 
as  a  member  of  society.    This  is  certainly  a  very  strange  condition, 
but  remarkable  as  it  may  be,  the  parties  to  the  agreement  have  made 
it.    The  question  to  be  determined  is  not  whether  the  plaintiff  has 
conducted  himself  in*a  proper  and  becoming  manner  as  a  member 
of  society,  but  whether  he  has  done  so  in  the  opinion  of  the  defendant. 
[His  Honor  then  examined  the  evidence  at  length,  and  proceeded.] 
We  think  that  all  the  evidence  shows  that  there  is  no  reason  for  com- 
ing to  the  finding  that  the  defendant  has  not  honestly  and  fairly 
exercised  the  power  given  to  him  by  the  agreement,  and  he  has  been 
therefore  justified  in  putting  an  end  to  the  agreement  and  refusing 
to  pay  money  under  it  to  the  plaintiff.    A  review  of  the  whole  of  the 
evidence  strengthens  the  judgment  formed  by  the  defendant  that  the 
plaintiff  did  not  conduct  himself  in  a  proper  manner  as  a  member 
of  society  in  accordance  with  the  terms  of  the  agreement.    We  think, 
therefore,  that  the  judgment  of  the  learned  judge  was  against  the 
evidence,  and  on  this  ground  a  new  trial  will  be  allowed,  imless  the 
plaintiff  within  one  week  elect  to  accept  a  nonsuit  with  costs.    If  he 
do  not  so  elect,  then  new  trial  on  the  usual  terms,  and  appeal  allowed 
with  costs. 


THE  PRESBYTERIAN  CHURCH  OF  ALBANY  v.  COOPER 

In  the  Court  of  Appeals  of  New  York,  1889 
[Reported  in  112  New  York,  517] 

Appeal  from  order  of  the  General  Term  of  the  Supreme  Court 
in  the  third  judicial  department,  made  the  first  Tuesday  of  May, 
1887,  which  reversed  a  judgment  in  favor  of  plaintiff,. entered  upon 
the  report  of  a  referee,  and  ordered  a  new  trial.  (Reported  below, 
45  Hun,  453.) 

This  was  a  reference  under  the  statute  of  a  disputed  claim  against 
the  estate  of  Thomas  P.  Crook,  defendant's  intestate.  The  claim 
arose  under  a  subscription  paper,  of  which  the  following  is  a  copy: 

"We,  the  undersigned,  hereby  severally  promise  and  agree  to  and 
with  the  trustees  of  the  First  Presbyterian  Church  in  this  city  of  Al- 
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bany,  in  consideration  of  $1  to  each  of  us  in  hand  paid  and  the  agree- 
ments of  each  other  in  this  contract  contained,  to  pay  on  or  before 
three  years  from  the  date  hereof  to  said  trustees  the  sum  set  opposite 
to  our  respective  names,  but  upon  the  express  condition,  and  not 
otherwise,  that  the  sum  of  $45,000  in  the  aggr^ate  shall  be  sub*- 
scribed  and  paid  in  for  the  purpose  hereinafter  stated;  and  if  within 
one  year  from  this  date  said  siun  shall  not  be  subscribed  or  paid  in 
for  such  purpose,  then  this  agreement  to  be  null  and  of  no  effect. 
The  purpose  of  this  subscription  is  to  pay  off  the  mortgage  debt  of 
$45,000,  now  a  lien  upon  the  church  edifice  of  said  church,  and  the 
subscription  or  contribution  for  that  purpose  must  equal  that  sum 
in  the  a^pregate  to  make  this  agreement  binding. 

"Dated  May  18th,  1884/' 

The  defendants'  intestate  made  two  subscriptions  to  this  paper, 
one  of  $5000  and  the  other  of  $500.  He  paid  upon  the  subscription 
S2000.   The  claim  was  for  the  balance. 

Andrews,  J.  It  is,  we  think,  an  insuperable  objection  to  the  main- 
tenance of  this  action,  that  there  was  no  valid  consideration  to  up- 
hold the  subscription  of  the  defendant's  intestate.  It  is,  of  course, 
unquestionable  that  no  action  can  be  maintained  to  enforce  a  gratu- 
itous promise,  however  worthy  the  object  intended  to  be  promoted. 
The  performance  of  such  a  promise  rests  wholly  on  the  will  of  the 
person  making  it.  He  can  refuse  to  perform,  and  his  legal  right  to 
do  so  cannot  be  disputed,  although  his  refusal  may  disappoint  reason- 
able expectations,  or  may  not  be  justified  in  the  forum  of  conscience. 
By  the  terms  of  the  subscription  paper  the  subscribers  promise  and 
agree  to  and  with  the  trustees  of  the  First  Presbyterian  Church  of 
Albany,  to  pay  to  said  trustees,  within  three  years  from  its  date, 
the  sums  severally  subscribed  by  them,  for  the  purpose  of  paying 
off  'Hhe  mortgage-debt  of  $45,000  on  ihe  church  edifice,"  upon  the 
condition  that  the  whole  sum  shall  be  subscribed  or  paid  in  within 
one  year.  It  recites  a  consideration — viz.,  'Mn  consideration  of  |1 
to  each  of  us  (subscribers)  in  hand  paid  and  the  agreement  of  each 
other  in  this  contract  contained."  It  was  shown  that  the  $1  recited 
to  have  been  paid  was  not  in  fact  paid,  and  the  fact  that  the  promise 
of  each  subscriber  was  made  by  reason  of  and  in  reliance  upon  similar 
promises  by  the  others  constitutes  no  consideration  as  between  the 
corporation  for  whose  benefit  the  promise  was  made  and  the  promi- 
sors. The  recital  of  a  consideration  paid  does  not  preclude  the  promisor 
from  disputing  the  fact  in  a  case  like  this,  nor  does  the  statement  of  a 
particular  consideration  which,  on  its  face,  is  insufficient  to  support 
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a  promise,  give  it  any  validity,  altiiough  tiie  fact  recited  may  be 

true. 

It  has  sometimes  been  supposed  that  when  several  persons  promise 
to  contribute  to  a  conmion  object,  desired  by  all,  the  promise  of  each 
may  be  a  good  consideration  for  the  promise  of  others,  and  this  al- 
though the  object  in  view  is  one  in  which  the  promisors  have  no 
pecuniary  or  legal  interest,  and  the  performance  of  the  promise  by 
one  of  the  promisors  would  not  in  a  legal  sense  be  beneficial  to  the 
others.  This  seems  to  have  been  the  view  of  the  chanceUor  as  ex- 
pressed in  Hamilton  Collie  v.  Stewart  when  it  was  before  the  Court 
of  Errors  (2  Den.  417),  and  dicta  of  judges  will  be  found  to  the  same 
efiFect  in  other  cases.  (Trustees,  etc.,  v.  Stetson,  5  Pick.  508;  Watkins 
V.  Eames,  9  Cush.  537.)  But  the  doctrine  of  the  chancellor,  as  we 
understand,  was  overruled  when  the  Hamilton  College  Case  came 
before  this  Court  (1  N.  Y.  581),  as  have  been  also  the  dicta  in  the 
Massachusetts  cases,  by  the  Court  in  that  State,  in  the  recent  case 
of  Cottage  Street  Methodist  Episcopal  Church  v.  Kendall  (121  Mass. 
528).  The  doctrine  seems  to  us  unsound  in  principle.  It  proceeds 
on  the  assumption  that  a  stranger  both  to  the  consideration  and  the 
promise,  and  whose  only  relation  to  the  transaction  is  that  of  donee  of 
an  executory  gift,  may  sue  to  enforce  the  payment  of  the  gratuity 
for  the  reason  that  there  has  been  a  breach  of  contract  between  the 
several  promisors  and  a  failure  to  carry  out  as  between  themselves 
their  mutual  engagement.  It  is  in  no  proper  sense  a  case  of  mutual 
promises,  as  between  the  plaintiff  and  defendant. 

In  the  disposition  of  this  case  we  must,  therefore,  reject  the  con- 
sideration recited  in  the  subscription  paper  as  ground  for  supporting 
the  promise  of  the  defendant's  intestate,  the  money  consideration, 
because  it  had  no  basis  in  fact,  and  the  mutual  promise  between  the 
subscribers,  because  there  is  no  privity  of  contract  between  the  plain- 
tiff and  the  promisors.  Some  consideration  must,  therefore,  be  found 
6ther  than  that  expressly  stated  in  the  subscription  paper,  in  order  to 
sustain  the  action.  It  is  urged  that  a  consideration  may  be  found 
in  the  efforts  of  the  trustees  of  the  plaintiff  during  the  year,  and  the 
time  and  labor  expended  by  them  during  that  time  to  secure  subscrip- 
tions in  order  to  fulfil  the  condition  upon  which  the  liability  of  the 
subscribers  depended.  There  is  no  doubt  that  labor  and  services, 
rendered  by  one  party  at  the  request  of  another,  constitute  a  good 
consideration  for  a  promise  made  by  the  latter  to  the  former,  based 
on  the  rendition  of  the  service.  But  the  plaintiff  encounters  the 
difficulty  that  there  is  no  evidence,  express  or  implied,  on  the  face  of 


THE  PRESBTTBRUlN  CHURCH  OF  ALBANY  V.  COOPER   257 

the  subficriptioa  paper,  nor  any  evidence  outside  of  it,  that  the  cor- 
poration or  its  trustees  did  or  undertook  to  do  anything  upon  the 
invitation  or  request  of  the  subscribers.  Nor  is  there  any  evidence 
that  the  trustees  of  the  plaintiff,  as  representatives  of  the  corporation, 
in  fact  did  anything  in  their  corporate  capacity,  or  otherwise  than  as 
individuals,  interested  in  promoting  the  general  object  in  view. 

Leaving  out  of  the  subscription  paper  the  affirmative  statement  of 
the  consideration  (which,  for  reasons  stated,  may  be  rejected),  it 
stands  as  a  naked  promise  of  the  subscribers  to  pay  the  several 
amounts  subscribed  by  them  for  the  purpose  of  paying  the  mortgage 
on  the  church  property  upon  a  condition  precedent  limiting  their  lia- 
bility. Ndther  the  church  nor  the  trustees  promise  to  da  anything, 
nor  are  they  requested  to  do  anything,  nor  can  such  a  request  be  im- 
plied. It  was  held  in  Hamilton  College  v.  Stewart  (1  N.  Y.  581)  that 
no  such  request  could  be  implied  from  the  terms  of  the  subscription 
in  that  case,  in  which  the  ground  for  such  an  implication  was,  to  say 
the  least,  as  strong  as  in  this  case.  It  may  be  assumed  from  the  fact 
that  the  subscriptions  were  to  be  paid  to  the  trustees  of  the  church 
for  the  purpose  of  paying  the  mortgage,  that  it  was  understood  that 
the  trustees  were  to  make  the  payment  out  of  the  moneys  received. 
But  the  duty  to  make  such  payment,  in  case  they  accepted  the 
money,  would  arise  out  of  their  duty  as  trustees.  Thiis  duty  would 
arise  upon  the  receipt  of  the  money,  although  they  had  no  antecedent 
knowledge  of  the  subscription.  They  did  not  assume  even  this  ob- 
ligation by  the  terms  of  the  subscription,  and  the  fact  that  the  trustees 
applied  money,  paid  on  subscriptions,  upon  the  mortgage  debt,  did 
not  constitute  a  consideration  for  the  pronuse  of  the  defendant's 
intestate.  We  are  unable  to  distinguish  this  case  in  principle  from 
Hamilton  College  v.  Stewart  (1  N.  Y.  581).  There  is  nothing  that 
can  be  urged  to  sustain  this  subscription  that  could  not,  with  equal 
force,  have  been  urged  to  sustain  the  subscription  in  that  case.  In 
both  the  promise  was  to  the  trustees  of  the  respective  corporations. 
In  each  case  the  defendant  had  paid  part  of  his  subscription  and  re- 
sisted the  balance.  In  both,  part  of  the  subscription  had  been  col- 
lected and  applied  by  the  trustees  to  the  purpose  specified.  In  the 
Hamilton  College  Case  (which  in  that  respect  is  unlike  the  present 
one)  it  appeared  that  the  trustees  had  incurred  expense  in  employing 
agents  to  procure  subscriptions  to  make  up  the  required  amount, 
and  it  was  shown,  also,  that  professors  had  been  employed  upon  the 
strength  of  the  fund  subscribed.  That  case  has  not  been  overruled, 
but  has  been  frequently  cited  with  approval  in  the  courts  of  this  and 
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other  States.  The  cases  of  Barnes  v.  Ferine  (12  N.  Y.  18)  and  Roberts 
V.  Cobb  (103  id.  600)  are  not  in  conflict  with  that  decision.  There  is, 
we  suppose,  no  doubt  that  a  subscription  invalid  at  the  time  for 
want  of  consideration  may  be  made  valid  and  binding  by  a  considera- 
tion arising  subsequently  between  the  subscribers  and  the  church 
or  corporation  for  whose  benefit  it  is  made.  Both  of  the  eases  cited, 
as  we  understand  them,  were  supported  on  this  principle.  There 
was,  as  was  held  by  the  Court  in  each  of  these  cases,  a  subsequent 
request  by  the  subscriber  to  the  promisee  to  go  on  and  render  service 
or  incur  liabilities  on  the  faith  of  the  subscription,  which  request  was 
complied  with,  and  services  were  rendered  or  liabilities  incurred 
pursuant  thereto.  It  was  as  if  the  request  was  made  at  the  very  time 
of  the  subscription,  followed  by  performance  of  the  request  by  the 
promisor.  Allen,  J.,  in  his  opinion  in  Barnes  v.  Ferine,  said,  ''the 
request  and  promise  were,  to  every  legal  effect,  simultaneous,"  and 
he  expressly  disclaims  any  intention  to  interfere  with  the  decision  in 
the  Hamilton  College  Case.  In  the  present  case  it  was  shown  that 
individual  trustees  were  active  in  procuring  subscriptions.  But, 
as  has  been  said,  they  acted  as  individuals,  and  not  in  their  official 
capacity.  They  were  deeply  interested,  as  was  Mr.  Crook,  in  the 
success  of  the  effort  to  pay  the  debt  on  the  church,  and  they  acted  in 
unison.  But  what  the  trustees  did  was  not  prompted  by  any  request 
from  Mr.  Crook.  They  were  co-laborers  in  promoting  a  conunon 
object.  We  can  but  regret  that  the  intention  of  the  intestate  in  respect 
to  a  matter  in  which  he  was  deeply  interested,  and  whose  interest  was 
manifested  up  to  the  very  time  of  his  death,  is  thwarted  by  the  con- 
clusion we  have  reached.  But  we  think  there  is  no  alternative,  and 
that  the  order  should  be  affirmed. 

All  concur. 

Order  affirmed  and  judgment  accordingly. 
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KEUKA  COLLEGE  v.  RAY 

In  the  Court  of  Appeals  of  New  York,  1901 

[Reported  in  167  New  York,  96] 

Gray,  J.  This  action  was  brought  against  defendant  upon  a  promis- 
sory note;  which  is  in  the  following  language: 

"$500.  Keuka  Park,  N.  Y.  Dec,  29,  1893. 

In  consideration  of  founding  a  college  at  Keuka  Park,  Yates  Co., 
N.  Y.,  I  promise  to  pay  to  the  Treasurer  of  Keuka  College,  or  order, 
at  the  of&ce  of  said  college,  the  sum  of  five  hundred  dollars  on  or 
before  the  first  day  of  January,  1897,  with  interest  annually  at  five 
per  cent.,  for  the  purpose  of  endowing  said  Keuka  College;  and  in 
case  I  shall  die  previous  to  that  date,  then  this  note  shall  become  due 
and  payable  in  one  year  from  my  decease."* 

The  defense  was  that  the  note  was  unenforceable,  as  being  without 
any  consideration  to  support  it.  The  case  was  tried  before  a  judge, 
without  a  jury,  and  findings  of  fact  were  made;  of  which  one  was 
'Hhat  said  note  is  founded  upon  an  adequate,  valid  and  sufficient 
consideration.''  ♦  ♦  ♦  With  respect  to  the  trial  judge's  rulings, 
the  principal  contention  is  that  the  testimony  of  a  witness  was  im- 
properly admitted  to  show  what  took  place  at  the  time  the  note  was 
given.  The  witness,  who  gave  this  testimony,  was  Mr.  Ball,  the 
president  of  the  board  of  trustees  of  the  plaintiff,  and  he  was  allowed 
to  state  what  was  said  and  done  by,  and  between,  him  and  the  de- 
fendant. It  seems  that  in  1892  a  charter  had  been  granted  by  the 
board  of  regents  of  the  university  of  this  state,  provisionally  incorpor- 
ating the  plaintiff,  until  the  requirements  prescribed  by  law,  or  by 
the  university  ordinances,  should  be  fully  met.  The  witness  endeav- 
ored to  procure  subscriptions  to  the  amount  of  $100,000,  which  the 
law  required  as  a  corporate  fund,  in  order  that  the  plaintiff  might 
receive  a  permanent  charter,  and,  among  others,  he  approached  the 
defendant.  He  informed  him  concerning  the  plaintiff's  project  and 
that  Gen.  George  J.  Magee  had  promised,  in  the  event  of  $20,000 
being  raised  within  a  given  time,  to  give  $5,000  to  the  fund.  Seven 
or  eight  thousand  dollars  of  the  $20,000  had,  already,  been  subscribed 
and  the  college  was  endeavoring  to  raise  the  balance.  The  defendant, 
^  No  question  of  negotiable  paper  involved  in  decision. — ^Edfi. 
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then,  gave  the  note  in  question  and,  subsequently,  the  plaintiff  was 
successful  in  meeting  the  conditions  of  Gen.  Magee's  promise,  through 
subscriptions  to  the  amount  of  $20,000  being  made.  The  college, 
through  its  agents^  not  only  spent  time  and  money  in  getting  these 
further  necessary  subscriptions,  as  this  testimony  showed,  but  pro- 
cured an  extension  of  its  provisionfJ  charter  from  the  regents,  to 
enable  it  to  complete  its  required  fund.  The  defendant  objected  to 
this  testimony  by  Ball  and  excepted  to  the  rulings  under  which  it 
was  admitted.  His  argument  is  that,  ad  the  defendant's  agreement 
was  in  writing  and  the  consideration  specifically  pamed  therein,  the 
evidence  tended  necessarily  to  affect  and  change  the  written  contract. 
The  question  of  the  enforceability  of  agreements  of  the  nature  of 
the  one  in  question  has  been  frequently  the  subject  of  judicial  opinion 
and  we  are  cited  to  many  cases  in  the  briefs  of  counsel;*  but  I  think 
the  discussion  is  reduced  simply  to  this,  whether  the  agreement  which 
is  sought  to  be  enforced,  and  which  is  a  voluntary  promise  on  the 
part  of  the  defendant,  expressly,  or  impliedly^  either  imposes  upon  the 
promisee  some  obligation,  which  is  assumed,  or  requests  of  the  prom- 
isee the  performance  of  services,  which  are  to  be  performed  upon  the 
strength  of  the  promise.  If  those  conditions  are  met,  then,  within  the 
rule  of  law,  there  is  a  consideration  which  will  suffice  to  uphold  the 
agreement,  or  the  promise.  In  this  peculiar  class  of  agreements  to 
pay  money,  those  which  are  conditioned,  merely,  upon  all  subscrip- 
tions for  a  like  purpose  aggregating  a  certain  amount  by  a  certain 
day,  are  deemed  to  lack  the  l^al  consideration  to  make  them  en« 
f  orceable.  The  doctrine,  however,  may  be  regarded  as  well  established 
that,  if  money  is  promised  to  be  paid  upon  the  condition  that  the 
promisee  will  do  some  act,  or  perfonn  certain  services^  then  the 
latter,  upon  performance  of  the  condition,  may  compel  payment. 
Nor  need  a  request  to  the  promisee  to  perform  the  services  be  ex- 
pressed in  the  instrument;  it  may  be  implied.  (Trustees  of  Hamilton 
College  V.  Stewart,  1  N.  Y.  581;  Barnes  v.  Ferine,  12  ift.  18;  Presb. 
Chiurch  of  Albany  v.  Cooper,  112  ib.  517.)  In  the  latter  caae,  Judge 
Andrews  re-asserts  the  doctrine,  as  laid  down  in  the  earlier  cases, 
that  a  naked  promise  to  pay  money,  bare  of  any  condition,  accepted 
by  the  promisee,  to  do  something,  will  not  be  sustained;  but  he,  very 
distinctly,  recognizes  the  rule  that  where  there  is  a  request  to  the 
promisee  to  go  on  and  render  services,  or  to  incur  liabilities,  on  the 
faith  of  a  subscription,  which  request  is  complied  with,  the  subscript 

^  For  a  discussion  of  the  authorities  see,  15  Harv.  Law  Rev.  312;  12  Col.  Law 
Rev.  556.— Eds. 
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tion  would  be  binding.  It  may  be  observed  that  the  difficulty  in 
the  case  last  mentioned,  and  which  prevented  the  maintenance  of 
the  action  upon  the  defendant's  subscription,  was,  as  Judge  Andrews 
stated,  that  there  was  ''no  evidence,  exiNress  or  implied,  on  the  face 
of  the  subscription  paper,  nor  any  evidence  ouiside  of  it,  that  the 
corporation,  or  its  trustees,  did,  or  undertook  to  do,  anything  on  the 
invitation  or  request  of  the  subscribers."  Now  the  evidence  of  the 
witness  Ball  showed  that  the  plaintiff  was  provisionally  chartered  as 
a  college  and  that  it  was  necessary  to  raise  a  certain  sum  of  money 
to  entitle  it  to  a  full  charter;  that  a  large  sum  had  been  promised,  con- 
ditionally upon  $20,000  being  raised  by  a  certain  time  from  others, 
and  that  the  defendant's  promise  to  pay  $500  was  a  step  in  the  plain- 
tiflTs  proceeding,  which  invited  it  to  continue  its  efforts  and  whereby 
it  was,  impliedly,  requested  to  do  so  and  t^o  expend  the  incidental 
time  and  money  in  accomplishing  the  purpose. 

Ball's  evidence  was,  clearly,  not  open  to  the  objection  that  it  tended 
to  contradict,  or  to  vary,  the  defendant's  agreement.  It  furnished  an 
element  of  proof,  the  absence  of  which,  in  the  case  of  Presb.  Church 
of  Albany  v.  Cooper  (supra),  defeated  the  action.  That  is  to  say, 
the  testimony  of  the  witness  was  evidence  aliunde  the  contract  to 
show  that  the  plaintiff  undertook  to,  and  did,  perform  acts  and  serv- 
ices upon  the  invitation,  or  request,  of  the  defendant.  Where  the 
question  is  one  between  the  original  parties  to  the  instrument,  as  in 
this  case,  proof  may  be  made  of  the  consideration  and  of  such  facts, 
attending  the  making  and  delivery  of  the  note,  as  are  not  inconsistent 
with  the  instrument.  (Bookstaver  v.  Jayne,  60  N.  Y.  146.)  Within 
the  cases  of  Barnes  v.  Ferine  and  Presb.  Church  of  Albany  v.  Cooper 
{syqnu),  the  evidence  of  Ball  was  admissible,  and  was  proper,  to  estab- 
lish that  there  was  a  good  ccmsideration  for  the  defendant's  promise 
in  the  acts  imdertaken  to  be  performed  by  the  promisee  upon  the 
strength  and  inducement  of  the  promise. 

For  these  reasons  I  think  that  the  judgment  should  be  affirmed, 
with  costs. 

Pabkeb,  Ch.  J.,  Babtlbtt,  Haioht,  Vann  and  Wbbneb,  JJ., 
concur;  Martik,  J.,  concurs  in  result. 

Judgment  affirmed. 
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SHERWIN  V.  FLETCHER 

In  the  Supreme  Judicial  Court  of  Massachusetts,  1897 
[Reported  in  168  Massachusetts,  413] 

Contract  on  the  following  agreement. 

"We,  the  undersigned  subscribers,  do  hereby  agree  to  pay  the  sum 
set  against  our  respective  names,  the  same  to  be  payable  under  and 
in  accordance  with  the  following  conditions,  namely: 

"  1.  The  money  by  us  subscribed  is  to  be  used  for  the  purpose  of 
erecting  a  building  in  the  town  of  Ayer,  to  be  used  for  the  manufacture, 
of  boots  and  shoes. 

'^2.  The  details  regarding  the  plan  under  which  the  subscribers 
hereto  shall  organize  themselves,  and  upon  which  said  building  shall 
be  erected  and  rented,  shall  be  hereafter  fixed  and  determined  by  a 
majority  in  numbers  and  interest  of  the  subscribers  hereto,  at  a  meet- 
ing to  be  duly  called  for  that  purpose. 

"3.  No  subscription  hereto  shall  be  binding  until  the  sum  of 
twelve  thousand  ($12,000)  dollars  dhall  have  been  raised. 

"Samuel  W.  Fletcher.    $200." 

The  declaration  alleged  that  the  defendant  signed  the  above  con- 
tract (a  copy  whereof  was  annexed),  and  thereby  agreed,  in  considera- 
tion of  other  parties  signing  similar  agreements,  to  pay  to  such  person 
or  persons  as  should  be  determined  upon  by  the  majority  in  numbers 
and  interest  of  such  subscribers  the  sum  of  $200,  upon  the  terms  and 
conditions  therein  specified  and  set  forth;  that  the  sum  of  $12,000 
was  subscribed;  that  at  a  meeting  of  such  subscribers  duly  notified 
and  called  for  that  purpose,  it  was  determined  by  a  majority  in 
numbers  and  interest  of  the  subscribers  to  organize,  and  they  did 
so  organize  under  the  name  of  the  "Ayer  Building  Association;'' 
that  the  plaintiffs  were  duly  chosen  trustees,  and  by  votes  of  said 
association  were  duly  authorized  and  empowered  to  purchase  a  tract 
of  land  in  the  town  of  Ayer,  and  erect  thereon  a  building  for  the  manu- 
facture of  boots  and  shoes,  and  to  collect  all  subscriptions;  that, 
relying  upon  the  promise  of  the  defendant,  and  being  so  authorized 
as  aforesaid,  they  did  purchase  a  tract  of  land  in  the  town  of  Ayer, 
and  erect  thereon  a  building  for  the  manufacture  of  boots  and  shoes, 
and  demanded  of  the  defendant  the  amount  of  his  said  subscription, 
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to  wit,  the  sum  of  $200,  but  the  defendant  refused  and  still  refuses  to 
pay  the  same. 

The  defendant  demurred  to  the  declaration,  assigning  as  grounds 
therefor:  1.  That  it  did  not  appear  by  said  declaration  and  the  con- 
tract annexed  thereto  that  the  defendant  made  any  promise  or  agree- 
ment to  pay  the  plaintifiFs,  or  any  promise  or  agreement  upon  which 
the  plaintiffs  were  entitled  to  recover;  2.  That  the  plaintiffs  did  not 
allege  in  their  declaration,  nor  did  it  appear  by  the  contract,  that 
there  was  any  sufficient  consideration  for  the  defendant  entering  into 
the  contract. 

The  Superior  Court  overruled  the  demurrer;  and  the  defendant 
appealed  to  this  Court. 

Allen,  J.  The  demurrer  to  the  declaration  was  rightly  overruled. 
The  written  agreement  signed  by  the  defendant  was  virtually  a 
promise  to  pay  to  such  person  or  persons  as  should  be  fixed  at  a  meet- 
ing of  the  subscribers.  This  promise  was  at  the  outset  an  offer,  but 
when  steps  were  taken  in  pursuance  of  Article  2,  and  a  plan  was  fixed 
and  determined  as  therein  provided,  and  the  plaintiffs  were  chosen 
trustees,  they  became  the  promisees:  and  when  they  proceeded  to 
erect  a  building  in  reliance  ux)on  the  subscriptions  of  the  defendant  and 
others,  and  before  any  withdrawal  or  retraction  by  him,  that  supplied 
a  good  consideration,  and  the  promise  became  valid  and  binding 
in  law.  Athol  Music  Hall  Co.  v.  Carey,  116  Mass.  471;  Davis  v. 
Smith  American  Organ  Co.,  117  Mass.  456;  Cottage  Street  Church 
v.  Kendall,  121  Mass.  528;  Hudson  Real  Estate  Co.  v.  Tower,  156 
Mass.  82;  S.  C.  161  Mass.  10. 

Jvdgment  affirmed} 

1 C/.  Martin  v.  Melee  (1901),  179  Mass.  114. 

For  further  authorities,  see  Canfield  &  Wonnser's  Cases  on  Private  Corpora- 
tions, Ch.  VI,  pp.  369-384.— Eds. 
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REYNOLDS  v.  PINHOWE 

In  the  Queen'8  Bench,  1565 

[Reported  in  Crc^ei  Elizabeth,  429] 

AfiStTMPsrr.  Whereas  the  defendant  had  recovered  £5  against  the 
plaintiff,  in  consideration  of  £4  given  him  by  the  plaintiff,  that  the 
defendant  assumed  to  acknowledge  satisfaction  of  that  judgment 
before  such  a  day,  and  that  he  had  not  done  it.^  And  it  was  thereupon 
demurred,  for  it  was  moved  that  there  was  not  any  consideration; 
for  it  is  no  more  than  to  give  him  part  of  the  money  which  he  owed 
him,  which  is  not  any  consideration.  But  all  the  Court  held  it  to  be 
well  enough,  for  it  is  a  benefit  unto  him  to  have  it  without  suit  or 
charge,  and  it  may  be  there  was  error  in  the  record,  so  as  the  party 
might  have  avoided  it.    Wherefore  it  was  adjudged  for  the  plaintiff.^ 


DIXON  V.  ADAMS 

In  the  Exchequer  Chamber,  1596 

[R^)orted  in  Croke,  Elizabeth,  538] 

Assumpsit.  For  that  J.  S.  and  J.  D.  were  obliged  to  Adams  in 
£40,  and  thereupon  he  sued  J.  S.  in  the  Queen's  Bench,  in  which  suit 
Dixon  became  bail.  Adams  recovered,  and  upon  a  scire  facias  against 
Dixon  the  bail,  had  judgment  against  him;  and  he,  without  other 
process,  paid  the  condenmation,  and  Adams  in  consideratione  inde 
assumed  to  Dixon  to  deliver  unto  him  the  principal  obligation,  and 
a  letter  of  attorney  to  sue  it  against  J.  D.;  and  for  non-performance 

^  Although  the  obligation  of  the  plaintiff  waa  quaai-contractual,  the  case  is 
inserted  in  this  connection. — ^Eds. 

'See  also  Wilkinson  v.  Byers  (1834),  1  Adolphus  &  Ellis,  106;  Sibree  v.  Tripp 
(1846),  15  Meeson  &  Welsby,  22. 

"If  an  action  be  brought  on  a  quantum  meruitj  and  the  defendant  agree  to 
pay  a  less  sum  than  the  demand  in  full,  that  is  a  good  consideration  for  a  promise 
by  the  plaintiff  to  pay  his  own  costs,  and  proceed  no  further.  Payment  of  a  leas 
sum  than  the  demand  has  been  held  to  be  no  satisfaction  in  the  case  of  a  liqui- 
dated debt;  but  where  the  debt  is  unliquidated,  it  is  sufficienf^Per  Parke,  J., 
in  Wilkinson  y.  Byers,  supra, — ^Eds. 
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hereof  the  action  was  brought;  and  upon  mm  assumpsU  pleaded,  and 
found  for  the  plaintiff,  he  had  judg;ment;  and  thereupon  error  brought 
because  it  was  not  a  suffident  ccmsideration.  And  so  it  was  held 
by  the  whole  Court,  for  Dixon  had  not  done  any  act  wh^-eto  the  law 
would  not  have  compelled  him.  Wherefore  the  judgment  was  re- 
versed. 


BAGGE  V.  SLADE 

In  the  King's  Bench,  1614 

[Reported  in  3  Bulstrode,  162] 

Ik  a  writ  of  error  to  reverse  a  judgment  given  against  him  in  an 
action  upon  the  case  for  a  promise.  In  the  town  Court  of  Yevell, 
in  comrmtatu  Sommerset.  The  error  assigned  and  insisted  ux)on  was 
this,  because  there  wanted  a  good  consideration  to  raise  the  promise, 
and  so  no  cause  of  action. 

Coke,  C.  J.  The  case  was  this,  two  men  were  bound  in  a  bond  for 
the  debt  of  a  third  man;  the  obligation  being  forfeited,  so  that  they 
both  of  them  were  liable  to  pay  this.  The  plaintiff  here  in  this  writ 
of  error  said  to  the  other,  ''Pay  you  all  the  debt,  and  I  will  pay  you 
the  moiety  of  this  again/'  the  which  he  paid  accordingly,  and  so 
made  his  request  to  have  a  repp.yment  made  to  him  of  the  moiety 
according  to  his  promise,  which  to  do  he  refused.  Upon  this  he 
brought  his  action  upon  the  case  against  the  plaintiff  upon  his  prom- 
ise, and  upon  non  assumpsit  pleaded,  he  had  a  verdict  and  judgment, 
and  upon  this  judgment  a  writ  of  error  was  brought.  In  this  case  and 
in  the  declaration  there  is  a  good  consideration  set  forth,  the  party's 
own  contract  here  shall  bind  him,  he  hath  no  remedy  for  the  money 
paid,  but  when  this  is  paid,  here  is  good  assumpsit  grounded  upon  a 
good  consideration  for  repayment  of  the  moiety  by  the  plaintiff. 

Haughton,  J.  Notwithstanding  this  contract  he  is  still  least  in 
danger  of  the  first  bond. 

Coke.  I  have  never  seen  it  otherwise,  but  when  one  draws  money 
from  another  that  this  should  be  a  good  consideration  to  raise  a 
promise. 

DoBDERmoE,  J.  If  the  consideration  puts  the  other  to  charge, 
thou^  it  be  no  ways  at  all  profitable  to  him  who  made  the  promise, 
yet  this  shall  be  a  good  consideration  to  ndse  a  promise. 
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CoK£  agreed  with  him  herein,  also  if  a  man  be  bound  to  another 
by  a  bill  in  £1000  and  he  pays  unto  him  £500  in  discharge  of  this  bill, 
the  which  he  accepts  of  accordingly,  and  doth  upon  this  assume  and 
promise  to  deliver  up  unto  him  his  said  bill  of  £1000,  this  £500  is  no 
satisfaction  of  the  £1000,  but  yet  this  is  good  and  sufficient  to  make 
a  good  promise,  and  upon  a  good  consideration,  because  he  had  psldi 
money,  £500,  and  he  had  no  remedy  for  this  again. 

Another  matter  was  moved,  that  the  entry  of  the  judgment  was 
not  good,  the  same  being  in  this  manner.  Idea  considercUum  futty 
adtunc,  and  ibidem  hie  ad  eandem  Curiam^  quod  prcedidus  querens 
recuperet. 

The  whole  Court  agreed  this  judgment  to  be  well  entered,  and  that 
the  consideration  here  is  good,  and  sufficient  to  raise  the  promise, 
and  accordingly  the  rule  of  the  Court  was  quod  judicium  affirmetur, 

JvdgmerU  affirmed  per  Curiam. 


FOAKES  V.  BEER 

In  the  House  of  Lords,  1884 

[Reported  in  Law  Reports,  9  Appeal  Cases,  605] 

Appeal  from  an  order  of  the  Court  of  Appeal.^ 

On  August  11th,  1875,  the  respondent  recovered  judgment  against 
the  appellant  for  £2077  178.  2d.  for  debt  and  £13  Is.  lOd.  for  costs. 
On  December  21st,  1876,  a  memorandum  of  agreement  was  made 
and  signed  by  the  appellant  and  respondent  in  the  following  terms : 

*' Whereas  the  said  John  Weston  Foakes  is  indebted  to  the  said 
Julia  Beer,  and  she  has  obtained  a  judgment  in  Her  Majesty's  High 
Court  of  Justice,  Exchequer  Division,  for  the  stun  of  £2090  19«.  And 
whereas  the  said  John  Weston  Foakes  has  requested  the  said  Julia 
Beer  to  give  him  time  in  which  to  pay  such  judgment,  which  she  has 
agreed  to  do  on  the  following  conditions.  Now  this  agreement  wit- 
nesseth  that  in  consideration  of  the  said  John  Weston  Foakes  paying 
to  the  said  Julia  Beer  on  the  signing  of  this  agreement  the  sum  of 
£500,  the  receipt  whereof  she  doth  hereby  acknowledge  in  part 
satisfaction  of  the  said  judgment  debt  of  £2090  19«.,  and  on  condition 
of  his  paying  to  her  or  her  executors,  admmistrators,  assigns  or 

1 11  Q.  B.  D.  221.    . 
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nominee  the  sum  of  £150  on  July  1st  and  Janui^  1st  or  within  one 
calendar  month  after  each  of  the  said  days  respectively  in  every  year 
until  the  whole  of  the  said  sum  of  £2090  19«.  shall  have  been  fully 
paid  and  satisfied,  the  first  of  such  payments  to  be  made  on  July  1st 
next,  then  she  the  said  Julia  Beer  hereby  undertakes  and  agrees  that 
she,  her  executors,  administrators  or  assigns,  will  not  take  any  pro- 
ceedings whatever  on  the  said  judgment."  ^ 

The  respondent  having  in  June,  1882,  taken  out  a  summons  for 
leave  to  proceed  on  the  judgment,  an  issue  was  directed  to  be  tried 
between  the  respondent  as  plaintiff  and  the  appellant  as  defendant 
whether  any  and  what  amount  was  on  July  1st,  1882,  due  i^)on  the 
judgment. 

At  the  trial  of  the  issue  before  Cave,  J.,  it  was  proved  that  the  whole 
sum  of  £2090  19^.  had  been  paid  by  instalments,  but  the  respondent 
claimed  interest.  The  jury  under  bis  Lordship's  direction  found  that 
the  ai^Ilant  had  paid  all  the  sums  which  by  the  agreement  of  De- 
cember 21st,  1876,  he  undertook  to  pay  and  within  the  times  therein 
specified.  Cave,  J.,  waa  of  opinion  that  whether  the  judgment  was 
satisfied  or  not,  the  respondent  was,  by  reason  of  the  agreement,  not 
entitled  to  issue  execution  for  any  sum  on  the  judgment. 

The  Queen's  Bench  Division  (Watkin  Williams  and  Mathew,  JJ.) 
discharged  an  order  for  a  new  trial  on  the  ground  of  misdirection. 

The  Court  of  Appeal  (Brett,  M.  R.,  Lindley,  and  Fry,  L.  JJ.) 
reversed  that  decision  and  entered  judgment  for  the  respondent 
for  the  interest  due,  with  costs.  ^ 

Lord  Blackjbubn.  My  Lords,  the  first  question  raised  is  as  to 
what  was  the  true  construction  of  the  memorandum  of  agreement 
made  on  December  21st,  1876.  What  was  it  that  the  parties  by  that 
writing  agreed  to? 

The  appellants  contend  that  they  meant  that  on  payment  down 
of  £500,  and  payment  within  a  month  after  July  1st  and  January  1st 
in  each  ensuing  year  of  £150,  until  the  sum  of  £2090  19s.  was  paid, 
the  judgment  for  that  sum  and  interest  should  be  satisfied,  for  an 
agreement  to  take  no  proceedings  on  the  judgment  is  equivalent  to 
treating  it  as  satisfied.  This  construction  of  the  memorandum  re- 
quires that  after  the  tenth  pajmient  of  £150  there  should  be  a  further 
payment  of  £90  19^.  made  within  the  next  six  months.  This  is  the 
construction  which  all  three  Courts  below  have  put  upon  the  memo- 
randum. 

The  respondent  contends  that  the  true  construction  of  the  memo- 

^  See  supra,  Reynokls  v.  Pinhowe,  n.  1.— Eds.  *  11  Q.  B.  D.  221. 
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raadum  waa  tliat  tinie  was  to  be  given  on  those  oomlitions  for  five 
yearSy  the  judgment  being  on  default  of  any  one  payment  enforceable 
for  whatever  was  still  unpiaid,  with  interest  from  the  date  the  judg- 
ment was  signed,  but  that  the  interest  was  not  intended  to  be  for- 
given at  all. 

If  this  is  the  true  construction  of  the  agreement  the  judgment 
appealed  against  is  right  and  should  be  affirmed,  whether  the  reason 
on  which  the  Court  of  Appeal  founded  its  judgment  was  right  or  not. 
I  am,  however,  of  opinion  that  the  Courts  below,  who  on  this  point 
were  unanimous,  put  the  true  construction  on  the  memorandum. 
I  do  not  think  the  question  free  from  difficulty.  It  would  have  been 
easy  to  have  expressed,  in  unmistakable  words,  that  on  payment 
down  of  £600,  and  punctual  payment  at  the  rate  of  £300  a  year  till 
£2090  lOfi^.  was  paid,  the  judgment  should  not  be  enforced  either  for 
principal  or  interest;  or  lai^guage  might  have  been  used  which  should 
equally  clearly  have  expressed  that,  though  time  was  to  be  ipven, 
interest  was  to  be  paid  in  addition  to  the  instalments.  The  words 
actually  used  are  such  that  I  think  it  is  quite  possible  that  the  two 
parties  put  a  different  construction  on  the  words  at  the  time;  but  I 
think  the  words  ''till  the  said  sum  of  £2090  19«.  shall  have  been  fully 
paid  and  satisfied"  cannot  be  construed  as  meaning  ''till  that  sum, 
with  interest  from  the  day  judgment  was  signed,  shall  have  been 
fully  paid  and  satisfied,''  nor  can  the  promise  "not  to  take  any  pro- 
ceedings whatever  on  the  judgment"  be  cut  down  to  meaning  any 
proceedings  except  those  necessary  to  enforce  payment  of  interest. 

I  think,  therefore,  that  it  is  necessary  to  consider  the  ground  on 
which  the  Court  of  Appeal  did  base  their  judgment,  and  to  say  whether 
the  agreement  can  be  enforced.  I  construe  it  as  accepting  and  taking 
£500  in  satisfaction  of  the  whole  £2090  19^.,  subject  to  the  condition 
that  unless  the  balance  of  the  principal  debt  was  paid  by  the  instal- 
ments, the  whole  might  be  enforced  with  interest.  If,  instead  of 
£500  in  money,  it  had  been  a  horse  valued  at  £600,  or  a  promissory 
note  for  £500,  the  authorities  are  that  it  would  have  been  a  good 
satisfaction,  but  it  is  said  to  be  otherwise  as  it  was  money. 

This  is  a  question,  I  think,  of  difficulty. 

In  Coke,  Littieton  212&,  Lord  Coke  says:  "Wh^«  the  condition 
is  for  payment  of  £20,  the  obligor  or  feoffor  cannot  at  the  time  ap- 
pointed pay  a  lesser  sum  in  satisfaction  of  the  whole,  because  it  is 
apparent  that  a  lesser  sum  of  money  cannot  be  a  satisfaction  of  a 
greater.  *  ♦  ♦  Iftheobligor  or  feoffor  pay  a  lesser  sum  either  be- 
fore the  day  or  at  another  place  than  is  limited  by  the  condition,  and 
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the  obligee  or  feoffee  recdiveth  it,  this  is  a  good  satisfaction.''  For  this 
he  cites  Pinnel's  Case.^  That  was  an  action  on  a  bond  for  £16,  con- 
ditioned for  the  payment  of  £8  108.  on  November  11th,  1600.  Plea 
tliat  defendant,  at  plaintiff's  request,  before  the  said  day,  to  wit, 
on  October  Ist,  paid  to  the  plaintiff  £5  28.  2d.,  which  the  plaintiff 
accepted  in  full  satisfaction  of  the  £8  10s.  The  plaintiff  had  judg- 
ment for  the  insufficient  pleading.  But  though  this  was  so,  Lord  Coke 
reports  that  it  was  resolved  by  the  whole  Court  of  Common  Pleas 
"  that  payment  of  a  lesser  sum  on  the  day  in  satisfaction  of  a  greater 
cannot  be  any  stitisfaction  for  the  whole,  because  it  appears  to  the 
judges  that  by  no  possibility  a  lesser  sum  can  be  a  satisfaction  to  the 
plaintiff  for  a  greater  sum;  but  the  gift  of  a  horse,  hawk,  or  robe,  etc., 
in  satisfaction  is  good,  for  it  shall  be  intended  that  a  horse,  hawk,  or 
robe,  etc.,  might  be  more  beneficial  to  the  plaintiff  than  the  money, 
in  respect  of  some  circumstance,  or  otherwise  the  plaintiff  would  not 
have  accepted  of  it  in  satisfaction.  But  when  the  whole  sum  is  due, 
by  no  intendment  the  acceptance  of  parcel  can  be  a  satisfaction 
to  the  plaintiff;  but  in  the  case  at  bar  it  was  resolved  that  the  payment 
and  acceptfuoce  of  parcel  before  the  day  in  satisfaction  of  the  whole 
would  be  a  good  satisfaction  in  regard  of  circumstance  of  time;  for 
peradventure  parcel  of  it  before  the  day  would  be  more  beneficial 
to  him  than  the  whole  at  the  day,  and  the  value  of  the  satisfaction 
is  not  material;  so  if  I  am  bound  in  £20  to  pay  you  £10  at  West- 
minster, and  you  request  me  to  pay  you  £5  at  the  day  at  York,  and 
you  will  accept  it  in  full  satisfaction  for  the  whole  £10>  it  is  a  good 
satisfaction  for  the  whole,  for  the  expenses  to  pay  it  at  York  is  suffi- 
cient satisfaction." 

There  are  tfro  things  here  resolved,  first,  that  where  a  matter 
paid  and  accepted  in  satisfaction  of  a  debt  certain  might  by  any 
possibility  be  more  beneficial  to  the  creditor  than  his  debt,  the  Court 
will  not  inquire  into  the  adequacy  of  the  consideration.  If  the 
creditor,  without  any  fraud,  accepted  it  in  satisfaction  when  it  was 
not  a  sufficient  satisfaction  it  was  his  own  fault.  And  that  payment 
before  the  day  might  be  more  beneficial,  and  consequently  that  the 
plea  was  in  substance  good,  and  this  must  have  been  decided  in  the 
ease. 

There  is  a  second  point  stated  to  have  been  resolved — viz.:  "That 
payment  of  a  lesser  sum  on  the  day  cannot  be  any  satisfaction  of 
the  whole,  because  it  appears  to  the  judges  that  by  no  possibility  a 
lesser  sum  can  be  a  satisfaction  to  the  plaintiff  for  a  greater  sum." 

1 5  Rep.  117a. 
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This  was  certainly  not  necessary  for  the  decision  of  the  case;  but 
though  the  resolution  of  the  Court  of  Common  Pleas  was  only  a 
dictum,  it  seems  to  me  clear  that  Lord  Coke  deliberately  adopted  the 
dictum,  and  the  great  weight  of  his  authority  makes  it  necessary  to 
be  cautious  before  sa3ang  that  what  he  deliberately  adopted  as  law 
was  a  mistake,  and  though  I  cannot  find  that  in  any  subsequent 
case  this  dictum  has  been  made  the  ground  of  the  decision,  except  in 
Fitch  V.  Sutton,^  as  to  which  I  shall  make  some  remarks  later,  and  in 
Down  V.  Hatcher,*  as  to  which  Parke,  B.,  in  Cooper  v.  Parker,' 
said:  "Whenever  the  question  may  arise  as  to  whether  Down  v. 
Hatcher^  is  good  law,  I  should  have  a  great  deal  to  say  against 
it,"  yet  there  certainly  are  cases  in  which  great  judges  have  treated 
the  dictum  in  Pinnel's  Case  ^  as  good  law. 

For  instance,  in  Sibree  v.  Tripp,*  Parke,  B.,  says:  "It  is  clear  if 
the  claim  be  a  liquidated  and  ascertained  sum,  pa3mient  of  part 
cannot  })e  satisfaction  of  the  whole,  although  it  may,  under  certain 
circumstances,  be  evidence  of  a  gift  of  the  remainder."  And  Alderson, 
B.,  in  the  same  case  says:  "It  is  undoubtedly  true  that  payment  of  a 
portion  of  a  liquidated  demand,  in  the  same  manner  as  the  whole 
liquidated  demand  which  ought  to  be  paid,  is  payment  only  in  part, 
because  it  is  not  one  bargain,  but  two — viz.,  payment  of  part,  and  an 
agreement  without  consideration  to  give  up  the  residue.  The  Courts 
might  very  well  have  held  the  contrary,  and  have  left  the  matter 
to  the  agreement  of  the  parties,  but  undoubtedly  the  law  is  so  settled." 
After  such  strong  expressions  of  opinion,  I  doubt  much  whether  any 
judge  sitting  in  a  Court  of  the  first  instance  would  be  justified  in  treat- 
ing the  question  as  open.  But  as  this  has  very  seldom,  if  at  all,  been 
the  ground  of  the  decision  even  in  a  Court  of  the  first'  instance,  and 
certainly  never  been  the  ground  of  a  decision  in  the  Court  of  Excheq- 
uer Chamber,  still  less  in  this  House,  I  did  think  it  open  in  your 
Lordships'  House  to  reconsider  this  question.  And,  notwithstanding 
the  very  high  authority  of  Lord  Coke,  I  think  it  is  not  the  fact  that  to 
accept  prompt  jiayment  of  a  part  only  of  a  liquidated  demand,  can 
never  be  more  beneficial  than  to  insist  on  payment  of  the  whole. 
And  if  it  be  not  the  fact,  it  cannot  be  apparent  to  the  judges. 

I  will  first  examine  the  authorities.  If  a  defendant  pleaded  the 
general  issue,  the  plaintiff  could  join  issue  at  once,  and  if  the  case 
was  not  defended  get  his  verdict  at  the  next  assizes.  But  by  pleading 
a  special  plea,  the  plaintiff  was  obliged  to  reply,  and  the  defendant 

i5Ea8t,2dO.  »10A.  &E.  121.  » 15  C.  B.  828. 

*  10  A.  A  E.  121*.  » 5  Rep.  117a.  •  15  M  &  W.  33,  37. 
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often  caused  the  plaintiff ,  merely  by  the  delay  occasioned  by  replying, 
to  lose  an  assize.  If  the  replication  was  one  to  which  he  could  demur 
he  made  this  sure.  Strangely  enough  it  seems  long  to  have  been 
thought  that  if  the  defendant  kept  within  reasonable  bounds,  neither 
he  nor  his  lawyers  were  to  blame  in  getting  time  in  this  way  by  a  sham 
plea — that  a  chattel  was  given  and  accepted  in  satisfaction  of  the 
debt.  The  recognized  forms  were  giving  and  accepting  in  satisfaction 
a  beaver  hat,  Young  v.  Rudd,^  or  a  pipe  of  wine.^  All  this  is  now 
antiquated.  But  while  it  continued  to  be  the  practice,  the  pleas 
founded  on  the  first  part  of  the  resolution  in  Pinnel's  Case  '  were 
very  common,  and  that  law  was  perfectly  trite.  No  one  for  a  moment 
supposed  that  a  beaver  hat  was  really  given  and  accepted;  but  every 
one  knew  that  the  law  was  that  if  it  was  really  given  and  accepted  it 
was  a  good  satisfaction.  But  special  pleas  founded  on  the  other  res- 
olution in  Pinnel's  Case,*  on  what  I  have  ventured  to  call  the  dictum, 
were  certainly  not  common.  I  doubt  if  a  real  defence  of  this  sort 
was  ever  specially  pleaded.  When  there  really  was  a  question  as 
to  whether  a  debt  was  satisfied  by  a  payment  of  a  smaller  sum  the 
defendant  pleaded  the  general  issue,  and  if  it  was  proved  to  the  satis- 
faction of  the  jury  that  a  smaller  sum  had  been  paid  and  accepted 
in  satisfaction  of  a  greater,  if  objection  was  raised  the  jury  might, 
perhaps,  as  suggested  by  Holroyd,  J.,  in  Thomas  v.  Heathom,* 
find  that  the  circumstances  were  such  that  the  legal  effect  was  to  be 
as  if  the  whole  was  paid  down  and  a  portion  thrown  back  as  a  god's- 
pemiy.  This,  however,  seems  to  me  to  be  an  unsatisfactory  and  arti- 
ficial way  of  avoiding  the  effect  of  the  dictum,  and  it  could  not  be 
applied  to  such  an  agreement  as  that  now  before  this  House. 

For  whatever  reason  it  was,  I  know  of  no  case  in  which  the  question 
was  raised  whether  a  pa3rment  of  a  lesser  sum  could  be  satisfaction 
of  a  liquidated  demand  from  Pinnel's  Case*  down  to  Cumber  v.  Wane, 
5  Geo.  1,^  a  period  of  one  hundred  and  fifteen  years. 

In  Adams  v.  Tapling,^  where  the  plea  was  bad  for  many  other 
reasons,  it  is  reported  to  have  been  said  by  the  Court  that:  "In 
covenant  where  the  damages  are  uncertain,  and  to  be  recovered,  as 
in  this  case,  a  lesser  thing  may  be  done  in  satisfaction,  and  there 
'accord  and  satisfaction'  is  a  good  plea."  No  doubt  this  was  one  of 
the  cases  which  Parke,  B.,  would  have  cited  in  support  of  his  opinion 
that  Down  v.  Hatcher  •  was  not  good  law.    The  Court  are  said  to 

*  5  Mod.  86.  «  3  Chit.  Plead.  7th  ed.  92.   '     »  5  Rep.  117o. 

*  /Wd.  »  2  B.  A  C.  482.  •  5  Rep.  117a. 

'  1  Sm.  L.  C.  8th  ed.  357.     •  4  Mod.  88.  •  10  A.  &  E.  121. 
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have  gone  on  to  recognize  the  dictum  in  Pinnel's  Ca^e,^  or  at  least  not 
to  dissent  from  it,  but  it  was  not  the  ground  of  their  decision.  In 
every  other  reported  case  which  I  have  seen  the  question  arose  on  a 
demurrer  to  a  replication  to  what  was  obviously  a  sham  or  dilatory 
plea. 

Some  doubt  has  been  made  as  to  what  the  pleadings  in  Cumber  v. 
Wane  ^  really  were.  I  have  obtained  the  record.'  The  plea  is  that 
after  the  promises  aforesaid,  and  before  the  issuing  of  the  writ,  it 
was  agreed  between  the  said  George  and  Edward  Cumber  that  he, 
the  said  George,  '*daret  eidem  Edwardo  Cumber  quandm  notam  in 
script  vocaitam,  a  promissory  note,  manu  propria  ipsiua  Geargii  avb^ 
script  pr.  aohtcon  eidem  Edwardo  Cumber  vd  ordifii  quinque  Ubrarumy* 
fourteen  days  after  date,  in  full  satisfaction  and  exoneration  of  the 
pranises  and  promises,  which  said  note  in  writing  the  said  George 
then  gave  to  the  said  Edward  Cumber,  and  the  said  Edward  Cumber 
then  and  there  received  from  the  said  George  the  said  note  in  full 
satisfaction  and  discharge  of  the  premises  and  promises. 

The  replication  is  that  '^  the  said  George  did  not  give  to  him  Edward 
any  note  in  writing  called  a  promissory  note  with  the  hand  of  him 
George  subscribed  for  the  payment  to  him  Edward  or  his  order  of 
£5,  fourteen  days  after  date  in  full  satisfaction  and  discharge  of  the 
premises  and  promises."  To  this  there  is  a  demurrer  and  judgment 
in  the  Common  Pleas  for  the  plaintiff ''  that  the  replication  was  good  in 
law." 

The  reporter,  oddly  enough,  says  there  was  an  immaterial  replica- 
tion. The  effect  of  the  replication  is  to  put  in  issue  the  substance  of 
the  defence — ^namely,  the  giving  in  satisfaction;  Yoimg  v.  Rudd,^ 
and  certainly  that  was  hot  immaterial.  But  for  some  reason,  I  do 
not  stop  to  inquire  what,  Pratt,  C.  J.,  prefers  to  base  the  judgment 
affirming  that  of  the  Common  Pleas  on  the  supposed  badness  of  the 
plea  rather  than  on  the  sufficiency  of  the  replication.  It  is  impossible 
to  doubt  that  the  note,  which  it  is  averred  in  the  plea  was  given  as 
satisfaction,  was  a  negotiable  note.  And  therefore  this  case  is  in 
direct  conflict  with  Sibree  v.  Tripp.^ 

Two  cases  require  to  be  carefully  considered.  The  first  is  Heath- 
cote  V.  Crookshanks.^  The  plea  there  pleaded  would,  I  think,  now 
be  held  perfectly  good,  see  Norman  v.  Thompson;^  but  Bullerp  J., 

15  Rep.  117a.  « 1  Str.  426. 

*  The  reference  is:  Queen's  Bench  (Flea  side)  Plea  RoU.  5  Geo.  1,  Trinity,  to. 
173.  *  5  Mod.  86. 

»  15  M.  &  W.  23.  '2  T.  R.  24.  '  4  Ex.  755. 
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seems  to  have  thought  otherwise.  He  says : ''  Thirdly,  it  was  said  that 
all  the  creditors  were  bound  by  this  agreement  to  forbear,  but  that 
is  not  stated  by  the  plea.  It  is  only  allied  that  they  agieed  to  take 
a  oertain  pct^iortion,  but  that  is  a  nudum  pactum,  unless  they  had 
afterward  accepted  it.  In  the  case  in  which  Cumb^  v.  Wane^ 
was  denied  to  be  law,  Hardoastle  v.  Howard  (26  Geo.  3,  B.  R.),  the 
party  actually  accepted.  But  as  the  plaintiff  in  the  present  case 
refused  to  take  less  than  the  whole  demand,  the  plea  is  clearly 
bad." 

That  decieoon  goes  entirely  on  the  ground  that  aeoinrd  without 
satisfaction  is  not  a  plea.  I  do  not  think  it  can  be  fairly  said  that 
Bttller,  J.,  meant l3y  saying  ''that  is  a  nudum  pactutn,  ualeda  they  had 
afterward  accepted  it,"  to  express  an  opinion  that  if  the  dividend  had 
been  accepted  it  would  have  been  a  good  satisfaction.  But  he  cer- 
tainly expresses  no  opinion  the  other  way. 

In  Fitch  V.  Sutton'  not  only  did  the  plaintiff  not  accept  the  pay- 
ment of  the  dividend  in  satisfaction,  but  refused  to  acoept  it  at  all, 
unless  the  defendant  promised  to  pay  him  the  balance  when  of  ability, 
and  the  defendant  assented  and  made  the  promise  required,  so  that 
but  for  the  fact  that  other  creditors  were  parties  to  the  composition 
there  could  have  been  no  defence.  Tb^*e  was  no  p(Hnt  of  pleading 
in  that  case,  the  whole  being  open  under  the  general  issue.  And  in 
Steinman  v.  Magnus  ^  it  was  pretty  well  admitted  by  Lord  Ellen- 
borough  that  the  decision  in  Fitch  v.  Sutton  ^  would  have  been  the 
other  way,  if  they  had  understood  the  evidence  as  the  reporter  did. 
But  though  this  misapprehension  of  the  judges  as  to  the  fapts,  and 
the  absence  of  any  acceptance  of  the  dividend,  greatly  weaken  the 
weight  of  Fitch  v.  Sutton,^  still  it  remains  that  Lord  EUenborough, 
a  very  great  judge  indeed,  did,  however  hasty  or  unnecesetary  it  may 
have  been  to  exjuress  such  an  opinion,  say:  ''It  is  impossible  to  con- 
tend that  acceptance  of  £17  lOs.  is  an  extinguishment  of  a  debt  of 
£50.  There  must  be  some  consideration  for  the  relinquishment  of 
the  reffldue;  something  collateral,  to  show  a  possibility  of  benefit 
to  the  party  relinquishing  his  furth^  claim,  otherwise  the  agreement 
IS  nudum  pactum.  But  the  mere  promise  to  pay  the  rest  when  of 
aUlity  put  the  plaintiff  in  no  better  condition  than  he  was  before. 
It  was  expressly  determined  in  Cumber  v.  Wane  ^  that  acceptance  of 
a  security  for  a  lesser  sum  cannot  be  pleaded  in  satisfaction  of  a 
similar  security  for  a  greater.    And  though  that  case  was  said  by  me 

'1  Sir.  426.  >5  East,  230.  >  11  East,  390. 

*  5  East,  230.  •  Ibid,  •  1  Sir.  426. 
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in  argument  in  Heathcote  v.  Crookshanks  ^  to  have  been  denied  to  be 
law,  and  in  confirmation  of  that  Bullery  J.,  afterward  referred  to  a 
case  (stated  to  be  that  of  Hardcastle  v.  Howard  (H.  26  Geo.  3),  yet 
I  cannot  find  any  case  of  that  sort,  and  none  has  been  now  referred  to; 
on  the  contrary,  the  decision  in  Cumber  v.  Wane '  is  directly  supported 
by  the  authority  of  Pinnel's  Case,'  which  never  appears  to  have  been 
questioned." 

I  must  observe  that,  whether  Cumber  v.  Wane  *  was,  or  was  not 
denied  to  be  law  in  Hardcastle  v.  Howard,  it  certainly  was  denied  to 
be  law  in  Sibree  v.  Tripp  \  and  that,  though  it  is  quite  true  that 
Pinnel's  Case,^  as  far  as  regards  the  points  actually  raised  in  the  case, 
has  not  only  never  been  questioned,  but  is  often  assented  to,  I  am 
not  aware  that  in  any  case  before  Fitch  v.  Sutton,^  unless  it  be 
Cumber  v.  Wane,^  has  that  part  of  it  which  I  venture  to  call  the 
dictum  ever  been  acted  upon;  and  as  I  have  pointed  out,  had  it  not 
been  for  the  composition  with  other  creditors,  there  could  have  been 
no  defence  in  Fitch  v.  Sutton,*  whether  the  dictum  in  Pinners  Case^® 
was  right  or  wrong. 

Still  this  is  an  authority,  and  I  have  no  doubt  that  it  was  on  the 
ground  of  this  authority  and  the  adhesion  of  Bayley,  J.,  to  it  in 
Thomas  v.  Heathom,^^  that  Barons  Parke  and  Alderson  expressed 
themselves  as  they  did  in  the  passages  I  have  cited  from  Sibree  v. 
Tripp.'^  And  I  think  that  their  expressions  justify  Mr.  John  William 
Smith  in  lasring  it  down  as  he  does  in  his  note  to  Cumber  v.  Wane,^' 
in  the  second  edition  of  his  Leading  Cases,  that  ''a  liquidated  and  un- 
disputed money  demand,  of  which  the  day  of  pa3rment  is  passed 
(not  founded  upon  a  bill  of  exchange  or  promissory  note),  cannot 
even  with  the  consent  of  the  creditor  be  discharged  by  mere  payment 
by  the  debtor  of  a  smaller  amount  in  money  in  the  same  manner  as 
he  was  bound  to  pay  the  whole."  I  am  inclined  to  think  that  this 
was  settled  in  a  Court  of  the  first  instance.  I  think,  however,  that  it 
was  originally  a  mistake. 

What  principally  weighs  with  me  in  thinking  that  Lord  Coke  made 
a  mistake  of  fact  is  my  conviction  that  all  men  of  business,  whether 
merchants  or  tradesmen,  do  every  day  recognize  and  act  on  the 
ground  that  prompt  payment  of  a  part  of  their  demand  may  be  more 

1 2  T.  R.  24.  « 1  Str.  426.  » 5  Rep.  117a. 

*  1  Str.  426.  •  15  M.  &  W.  23.  •  5  Rep.  117o. 

»  6  East,  230.  »  1  Str.  426.  •  5  East,  230. 

"  6  Rep.  117a.  "  2  B.  &  C.  477.  » 16  M.  A  W.  23. 
"  1  Str.  426. 
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beneficial  to  them  than  it  would  be  to  insist  on  their  rights  and  en- 
force payment  of  the  whole.  Even  where  the  debtor  is  perfectly 
^Ivent,  and  sure  to  pay  at  last,  this  often  is  so.  Where  the  credit 
of  the  debtor  is  doubtful  it  must  be  more  so.  I  had  persuaded  my- 
self that  there  was  no  such  long-continued  action  on  this  dictum  as 
to  Tender  it  improper  in  this  House  to  reconsider  the  question.  I  had 
written  my  reasons  for  so  thinking;  but  as  they  were  not  satisfactory 
to  the  other  noble  and  learned  Lords  who  heard  the  case,  I  do  not 
now  repeat  them  nor  persist  in  them. 

I  assent  to  the  judgment  proposed,  though  it  is  not  that  which  I 
had  originally  thought  proper.* 

Order  appealed  from  affirmed,  and  appeal  dismissed  vnih  costs,^ 


BIDDER  V.  BRIDGES 

In  the  Court  of  Appeal,  1887 

[Reported  in  Law  Reports,  37  Chancery  Division,  406] 

The  action  in  this  case  was  brought  for  the  purpose  of  establishing 
certain  rights  of  common. 

The  action  was  tried  before  Kay,  J.,  who  gave  judgment  on  Octo- 
ber 27th,  1886,  in  favor  of  the  defendants  with  costs.  The  plaintiffs 
appealed  from  this  judgment,  and  the  appeal  was  dismissed  with  costs 
on  August  2d,  1886. 

The  costs  of  the  judgment  and  the  appeal  were  taxed,  and  the 
certificates  of  the  Taxing  Master  were  given  on  May  27th,  1887,  from 
which  it  appeared  that  the  amount  of  the  taxed  costs  of  the  judgment 
payable  to  the  defendant,  H.  Davis,  was  £465  17^.  lOd.,  and  of  the 
taxed  costs  of  the  appeal,  £144  7s.  4d, 

Mr.  C.  A.  Russ  was  the  solicitor  acting  for  H.  Davis  in  the  action, 
and  he  was  prepared  to  file  the  certificates  when  he  received  a  letter 
from  Messrs.  Eooke  &  Sons,  the  solicitors  for  the  plaintiffs,  asking 

^  The  concurring  opinions  of  the  Earl  of  Selbome,  L.  C,  and  Lords  Fitzgerald 
and  Watson  have  been  omitted. — Eds. 

«  Contra,  Clayton  v.  Clark  (1896),  74  Miaa.  499. 

The  rule  of  Foakes  v.  Beer,  supra,  has  been  changed  by  statute  in  several  states. 
See  note,  13  Col.  Law  Rev.  156-7;  and  article,  12  Harv.  Law  Rev.  522  et  seq, — 
Eds. 
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him  to  call  on  them  to  settle  the  costs,  and  not  to  put  his  clients  to 
the  expense  of  filing  the  certificates. 

Mr.  Norris,  the  managing  clerk  of  Mr.  Russ,  accordingly  called 
on  Messrs.  Rooke  &  Sons,  on  May  28tb,  1887,  when  Mr.  F.  H.  Rooke 
handed  him  a  check  for  £609  69.  2d.,  being  the  amount  of  the  taxied 
costs  of  the  judgment  and  appeal,  less  £1,  which  was  deducted  on 
account  of  the  certificates  not  being  filed.  Mr.  Nonis  then  signed 
receipts  for  the  costs,  which  were  endorsed  upon  the  certifioatesy  and 
he  then  handed  over  the  certificates  to  Mr.  F.  H.  Rooke.  The  fcnm 
of  the  receipt  on  the  certificate  of  the  costs  of  the  judgment  was  as 
follows: 

"Received  by  check  the  within-mentioned  costs  of  £465  17«.  lOrf., 
less  108.,  remitted. 

"Charles  A.  Russ.— H.  G.  N." 

And  a  similar  receipt  was  given  for  the  costs  of  the  appeal.  The 
check  was  drawn  by  Rooke  &  Sons  in  favor  of  C.  A.  Russ,  B^., 
or  order,  and  was  duly  paid. 

Mr.  Rooke  in  his  affidavit  stated  that  he  objected  to  pay  for  the 
filing  of  the  certificates  on  the  ground  that  they  had  been  taken  out 
without  giving  notice  to  his  firm  of  the  final  appointment  to  dispose 
of  certain  outstanding  queries  and  in  their  absence,  and  also  cm  the 
ground  that  filing  the  certificates  was  an  unnecessary  expense;  and 
that  he  gave  the  check  in  full  satisfaction  of  all  Davis's  claims  against 
the  plainti£Es  under  the  certificates.  Mr.  Norris,  however,  made  a 
counter  afiidavit  stating  that  all  the  queries  were  finally  disposed  of 
in  the  presence  of  a  representative  of  Messrs.  Rooke  A  Sons.  Nothing 
was  said  at  the  time  about  interest  on  the  costs,  but  on  July  11th, 
1887,  Mr.  Russ  wrote  a  letter  to  Messrs.  Rooke  &  Sons,  in  which 
he  said:  ''When  you  handed  me  check  for  the  amount  of  taxed  costs 
you  omitted  to  include  interest  on  the  respective  certificates.  This 
interest,  calculated  at  4  per  cent  from  the  respective  dates  of  the 
judgment  and  appeal^  must  be  paid  in  the  usual  way,  and  I  should 
be  obliged  by  your  procuring  and  handing  me  a  check  for  £33  16«.  7d., 
the  amount  of  interest  as  aforesaid."  Messrs.  Rooke  &  Sons  having 
declined  to  pay  the  interest  claimed,  Mr.  Russ  wrote  to  them  to  re- 
turn the  certificates  in  order  that  they  might  take  further  proceedings 
on  them;  and  enclosed  in  their  place  a  separate  receipt  for  the  money 
which  had  been  paid.  Messrs.  Rooke  &  Sons  refused  to  give  up  the 
certificates,  and  the  defendant  Davis  then  moved  before  Stirling  J., 
that  the  plaintiffs  be  ordered  to  file,  or  to  attend  before  the  proper 
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officer  of  the  Court,  and  produce  to  such  officer  the  certificates  (A  the 
TaioDg  Master  of  May  27th,  1887,  for  the  purpose  of  enabling  the 
defendant  Davis  to  issue  a  writ  of  fi.  fa.  for  the  interest  on  the  costs 
thereby  certified  and  due  from  the  plaintiffs  to  Davis. 

The  motion  came  on  for  bearing  before  Stirling,  J.,  on  November  18, 
1887. 

Stirlinq,  J.  This  is  an  applieation  of  a  very  unusual  character. 
The  notice  of  motion  is  {his  Lordship  read  it  and  continued]:  It  ap- 
pears that  the  action  of  Bidder  v.  Bridges  was  cfismissed  by  Kay,  J., 
with  costs  to  be  paid  to  all  the  defendants,  including  Henry  Davis. 
The  decision  was  affirmed  by  the  Court  of  Appeal,  and  again  the 
plaintiffs  were  ordered  to  pay  the  costs.  The  costs  have  been  taxed 
in  pursuance  of  the  orders.  What  has  taken  place  since  is  in  evidence 
in  the  affidavit  of  the  clerk  of  the  solicitor  who  acted  for  the  defendant 
Davis,  and  who  had  the  conduct  of  the  taxatbn.  It  is  to  the  effect 
that  the  costs  were  duly  taxed  at  £465  17«.  lOd.,  and  £144  7s.  4d., 
making  together  £610  5s.  2d.  [His  Lordship  read  the  letters  which 
passed  between  the  solicitors  in  May,  1887,  and  continued.]  Upon 
the  affidavits  there  is  to  a  certain  extent  a  conffict  of  evidence.  Pos- 
sibly, in  one  view,  that  conffict  may  be  immaterial,  but  if  there  should 
be  further  litigation  it  may  be  material.  It  is  i^ain,  however,  that 
there  was  a  discussion  about  the  amount  to  be  paid.  The  solicitor 
for  the  plaintiffs  insisted  upon  a  reduction  of  £1  being  made  in  refer- 
ence to  the  filing  of  the  certifioates--it  having  been  agreed  that  they 
should  not  be  filed;  and  he  also  insisted  that  the  clerk  of  the  defend- 
ant's solicitor  should  take  his  check  for  the  reduced  amount;  and  to 
my  mind,  as  the  matter  then  stood,  the  meaning  of  both  jiarties  was 
that  if  the  check  should  be  honored  it  was  to  be  taken  in  payment 
for  the  bills  of  costs.  That  is  not  in  dispute,  whatever  may  be  the 
legal  effect  of  the  transaction.  The  check  was  honored.  It  has  the 
endorsement  of  the  defendant's  solicitor  upon  it.  Then  according 
to  the  evidence  of  that  solicitor's  clerk  he  discovered  a  week  or  two 
afterward  that  the  interest  had  been  omitted  to  be  charged.  That  is 
an  incorrect  statement,  because  when  he  went  to  the  plaintiffs' 
solicitors'  office  he  knew  that  the  interest  was  not  included  in  the 
amount  to  be  paid.  What  he  did  discover  was  a  decision  of  the  Court 
of  Appeal  showing  that  the  defendant  might  claim  interest,  and  hence 
this  motion. 

In  the  first  place  it  was  contended  that  I  have  no  jurisdiction 
to  make  the  order  asked  for.  I  do  not  think  it  necessary  to  go  into 
that  question,  but  I  am  not  prepared  to  say  that  in  a  proper  case  I 
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have  not  jurisdiction.  If  I  found  that  one  solicitor  had  by  fraud  or 
trickery  got  from  another  a  document  which  ought  to  be  filed,  and  if 
by  its  not  being  filed  he  might  be  deprived  of  his  just  rights,  I  would 
try  to  see  whether  it  could  not  be  placed  upon  the  files  of  the  Court; 
but  that  is  not  this  case.  This  was  a  perfectly  plain,  honest,  and 
honorable  transaction  upon  both  sides.  In  regard  to  it  the  plaintiffs 
have  obtained  an  advantage  honorably  got,  and  why  should  I  take 
it  away  from  them?  It  is  plain  that  the  certificates  were  not  to  be 
filed,  and  as  plain  that  it  was  competent  to  the  parties  to  enter  into 
such  an  arrangement;  if  any  mistake  was  made,  it  was  a  mistake 
of  law,  and  therefore  I  do  not  see  why  the  advantage  gained  should 
be  taken  from  the  plaintiffs.  The  agreement  hemg  clear  that  the 
certificates  should  not  be  filed,  I  do  not  think  that  I  ought  to  inter- 
fere. If  there  be  any  other  remedy  open  to  the  defendant  he  can 
pursue  it.  Possibly  that  is  enough  to  dispose  of  the  motion.  If, 
however,  there  be  jurisdiction,  and  I  am  to  exercise  it,  I  must  be  clear 
that  the  law  is  in  favor  of  the  applicant.  The  object  in  view  is  to 
have  the  certificates  filed  so  that  the  applicant  may  immediately 
afterward  proceed  to  obtain  the  interest.  The  dispute  between  the 
parties  in  regard  to  the  check  being  given,  is  shown  in  the  evidence, 
which  is  oath  against  oath  and  nothing  more,  and  all  that  I  could  do, 
if  I  made  an  order,  would  be  to  put  the  matter  in  such  a  position  as 
that  the  defendant  should  obtain  a  decision  upon  the  conflict  of 
evidence;  but  why  should  I  put  the  plaintiffs,  who  have  got  an  ad- 
vantage, to  a  disadvantage,  to  which  they  ought  not  to  be  exposed? 
After  the  arguments  I  may  be  justified  in  seeing  whether  the  authori- 
ties are  in  favor  of  the  applicant.  What  was  done  by  the  applicant? 
He  accepted,  as  it  appears  to  me,  in  full  satisfaction  of  the  plaintiff's 
liability  for  costs,  the  check  of  thdr  solicitors  payable  to  order,  and 
that  check  was  duly  honored.  What  in  law  is  the  effect  of  that? 
The  state  of  the  law  is  very  peculiar  in  regard  to  the  acceptance  of  a 
smaller  sum  in  satisfaction  of  a  larger  debt.  The  law  has  been  re- 
cently discussed  in  the  case  of  Foakes  v.  Beer,^  the  head-note  of  which 
states  that  ^' an  agreement  between  judgment  debtor  and  creditor, 
that  in  consideration  of  the  debtor  paying  down  part  of  the  judgment 
debt  and  costs,  and  on  condition  of  his  pa3dng  to  the  creditor  or  his 
nominee  the  reddue  by  instalments,  the  creditor  will  oiot  take  any 
proceedings  on  the  judgment,  is  nudum  pactuniy  being  without  con- 
sideration, and  does  not  prevent  the  creditor  after  payment  of  the 
whole  and  costs  from  proceeding  to  enforce  payment  of  the  interest 

^  9  App.  Cas.  605. 
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upon  the  judgment."    That  decision  was  founded  upon  the  doctrine 
laid  down  so  long  ago  as  Pinnel's  Case/  and  it  will  be  sufficient  for 
my  purpose  here  if  I  refer  to  what  Lord  Blackburn  said  in  his  speech 
as  to  that  case:  ^  ''That  was  an  action  on  a  bond  for  £16  conditioned 
for  the  payment  of  £8  10^.  on  Novonber  11th,  1600.    Plea  that  de- 
fendant, at  plaintiff's  request,  before  the  said  day,  to  wit,  on  Octo- 
ber Isty  paid  to  the  plaintiff  £5  28.  2d.  which  the  plaintiff  accepted  in 
full  satisfaction  of  the  £8  lOs.    The  plaintiff  had  judgment  for  the 
insufficient  pleading,"  and  his  Lordship  went  on  to  state  that  Lord 
Coke  reports  that  the  Court  resolved  ''that  payment  of  a  lesser  sum 
on  the  day  in  satisfaction  of  a  greater  cannot  be  any  satisfaction  for 
the  whole  .  .  .  but  the  gift  of  a  horse,  hawk,  or  robe,  etc.,  in  satis- 
faction is  good,  for  it  shall  be  intended  that"  either  "might  be  more 
beneficial  to  the  plaintiff  than  the  money  f  and  after  referring  further 
to  that  case  Lord  Blackburn  said:  "There  are  two  things  here  re- 
solved.  First,  that  where  a  matter  paid  and  accepted  in  satisfaction  of 
a  debt  certain  might  by  any  possibility  be  more  beneficial  to  the  cred- 
itor than  his  debt,  the  Court  will  not  inquire  into  the  adequacy  of  the 
consideration.'^    And,  secondly,  "that  payment  of  a  lesser  sum  on 
the  day  cannot  be  any  satisfaction  of  the  whole."    There  were,'  there- 
fore, two  resolutions  in  Pinnel's  Case,  and  the  decision  of  the  House 
of  Lords  affirmed  the  second;  but,  as  I  understand  that  decision,  it 
did  not  in  any  way  disaffirm  the  other.   Therefore  the  first  resolution 
referred  to  by  Lord  Blackburn  is  just  as  much  binding  on  me  as  the 
second.    Then  comes  the  question  here.  Is  a  negotiable  instrument 
such  a  matter  as  may  be  "paid  and  accepted  in  satisfaction  of  a  debt 
certain?"    The  applicant  accepted  not  a  negotiable  instrument  of  his 
debtors,  but  that  of  their  solicitors.    He  took  the  check  of  different 
persons.    Was  that  an  accord  and  satisfaction  according  to  the  au- 
thorities?   No  doubt  the  case  of  Cumber  v.  Wane'  was  one  in  refer- 
ence to  a  promissory  note.    In  Foakes  v.  Beer  *  the  record  of  Cumber 
V.  Wane  is  fully  stated  at  page  619.    The  decision  was  that  giving 
a  promissory  note  for  £5  cannot  be  pleaded  as  a  satisfaction  for  £15, 
but  this  has  been  denied  by  a  series  of  authorities  to  be  law.    Thus 
in  Sibree  v.  Tripp  ^  it  was  held  that  a  promissory  note  taken  for  a 
less  sum  than  the  demand  was  a  good  satisfaction;  that  a  negotiable 
instrument  for  a  smaller  sum  may  be  given  in  satisfaction  of  a  larger 
debt.    Then  there  is  the  case  of  Curlewis  v.  Clark,^  and  also  that  of 

» 5  Rep.  n7o;  Co.  Litt.  2126.  »  9  App.  Cafl.  615. 

<  1  Sir.  426;  1  Sm.  L.  C.  8th  ed.  p.  367.  « 9  App.  Ca&  605. 

•  15  M.  &  W.  23.  •  3  Ex.  376. 


280  FOBHATION  OF  CONTRACTS 

Goddard  v.  O'Brien,^  which  goes  ev&i  further  than  I  am  required  to 
go  in  this  case.  It  was  contended  that  these  tiiree  authorities  went 
upon  the  view  that  Cumber  v.  Wane  '  was  bad  law,  and  that  this  was 
inoonfiistent  with  the  decision  in  Foakes  v.  Beer.'  I  do  not^  however, 
understand  the  House  of  Lords  to  approve  of  the  application  made  in 
Cumber  v.  Wane  of  the  doctrine  laid  down  in  Pinnel's  Case.^  In 
that  case  there  was  a  qualification  added  that  if  a  thing  of  a  different 
kind  be  given,  that  is  a  good  satisfaction.  That  qualification  was 
disregarded  in  Cumber  v.  Wane;  and  in  Foakes  v.  Beer  this  circum- 
stance is  commented  upon  by  both  Earl  Selbome  and  Lord  Black- 
bum.  If  further  authority  is  required  I  may  refer  to  the  notes  of  the 
late  Willes,  J.,  and  of  Keating,  J.,  to  the  case  of  Cumber  v.  Wane  in 
ftnith's  Leading  Cases,  where  they  state  the  law  to  be  that  a  demand 
may  be  discharged  by  pa3anent  of  a  thing  different  from  that  con- 
tracted to  be  paid  though  of  less  pecimiary  value,  and  they  give  as 
an  instance  a  negotiable  instrument  binding  the  debtor  or  a  third 
person  to  i)ay  a  smaller  sum.  Under  these  circumstances,  having 
r^ard  to  the  current  of  authorities,  which  appear  to  me  to  be  un- 
affected by  the  decision  of  the  House  of  Lords,  I  hold  that  the  check 
of  a  third  party  given  as  this  check  was,  was  a  satisfaction  of  the 
debt  and  was  a  good  payment.  Therefore,  both  as  to  the  fonn  and 
upon  the  merits,  the  application  fails  and  must  be  refused  with  costs. 

From  this  decision  the  defendant  Davis  appealed. 

LoPBS,  L.  J.  I  take  it  the  law  is  quite  clear  that  the  payment  of  a 
smaller  sum  cannot  be  pleaded  as  accord  and  satisfaction  to  a  claim 
for  a  larger  sum;  it  is  only  a  payment  pro  tanto.  In  Cumber  v.  Wane 
it  was  laid  down  that  giving  a  promissory  note  for  £5  could  not  be 
pleaded  as  accord  and  satisfaction  where  the  claim  was  for  a  debt 
of  £15,  but  that  decision  was  modified  by  the  case  of  Sibree  v.  Tripp,* 
where  it  was  held  that  a  negotiable  security  may  operate,  if  so  given 
and  taken,  in  satisfaction  of  a  debt  of  greater  amount;  the  circum- 
stance of  negotiability,  making  it,  in  fact,  a  different  thing  and  more 
advantageous  than  the  original  debt,  which  was  not  negotiable. 

Now  it  is  also  law  that  the  giving  of  a  negotiable  instrument  for 
a  smaller  sum  by  a  third  party  would  support  accord  and  satisfaction. 
The  principle  which  runs  through  all  the  cases  is  this,  that  there  is  a 
possibility  of  a  benefit  accruing  to  the  creditor  which  is  the  considersr 
tion,  for  the  relinquishment  of  the  residue  of  the  debt. 

» 9  Q,  B.  D.  37,  » 1  Str.  426;  1  Sm.  L.  C.  8th  ed.  p.  367. 

<  9  App.  Cas.  605.  « 5  Rep.  117a;  Ck).  Litt.  2126. 

» 16  M.  &  W.  23. 
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Now,  applying  Uiat  principle  to  the  present  case,  I  think  here  thai 
the  certificates  were  given  up,  and  the  dbexsk  taken  upon  an  under* 
standing  that  all  other  claim  was  relinquished  and  given  up.  We 
must  look  at  the  intention  of  the  parties  at  the  time.  Accordii^ 
to  my  view,  that  was  their  then  intention.  In  point  of  fact,  they 
neither  of  them  thought  of  the  interest,  and  they  intended  at  that 
time  that  what  was  then  done  should  put  an  end  to  all  the  claims 
arising  from  that  judgment.  It  so  happens  that  since  that  a  ease 
has  been  decided  which  has  brought  to  the  attention  of  the  api^ioant 
here  that  he  might  have  claimed  interest  on  his  costs;  but  he  cannot 
now  turn  round  and  make  that  claim.  I  think  the  decision  of  Stirling, 
J.,  was  quite  right.^ 


JAFFRAY  V.  DAVIS 

In  the  Court  of  Appeals  of  New  York,  1891 

[Reported  in  124  New  York,  164] 

PoTTBK,  J.  The  facts  found  by  the  trial  CSourt  in  this  case  were 
agreed  upon.  They  are  simple  and  present  a  familiar  question  of  law. 
The  facts  are  that  defendants  were  owing  plaintiffs  on  December  8th, 
1886,  for  goods  sold  between  that  date  and  the  May  previous  at  ah 
agreed  price,  the  sum  of  $7714.37,  and  that  on  the  27th  of  the  same 
December  the  defendants  delivered  to  the  plaintiffs  their  three  prom- 
issory notes,  amoimting  in  the  aggregate  to  13462.24,  secured  by  a 
chattel  mortgage  on  the  stock,  fixtures,  and  other  property  of  defend- 
ants, located  in  East  Saginaw,  Mich.,  which  said  notes  and  chattel 
mortgage  were  received  by  plaintiffs  under  an  agreement  to  accept 
same'  in  full  satisfaction  and  discharge  of  said  indebtedness.  ''That 
said  notes  have  all  been  paid  and  said  mortgage  discharged  of  record.'' 

The  question  of  law  arising  from  these  facts  and  presented  to  this 
Court  for  its  determination  is  whether  such  agreement,  with  full 
performance,  constitutes  a  bar  to  this  action,  which  was  brought 
after  such  performance  to  recover  the  balance  of  such  indebtedness 
over  the  sum  so  secured  and  paid. 

One  of  the  elements  embraced  in  the  question  presented  upon  this 
appeal  is — ^viz.,  whether  the  pa3nnent  of  a  sum  less  than  the  amount 
of  a  liquidated  debt  under  an  agree^nent  to  accept  the  same  in  satis- 

^  Concumng  opinions  of  Cotton,  L.  J.,  and  Lindl^,  L.  J.,  are  omitted. — ^Eds. 
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faction  of  such  debt  forms  a  bar  to  the  recovery  of  the  balance  of  the 
debt.  This  single  question  was  presented  to  the  English  Court  in 
1602,  when  it  was  resolved  (if  not  decided)  in  Pinnel's  Case  (5th 
Co.  R.  117),  'Hhat  payment  of  a  lesser  sum  on  the  day  in  satisfaction 
of  a  greater,  cannot  be  any  satisfaction  for  the  whole/'  and  that  this 
is  so,  although  it  was  agreed  that  such  payment  should  satisfy  the 
whole.  This  simple  question  has  since  arisen  in  the  English  courts 
and  in  the  courts  of  this  country  in  almost  numberless  instances, 
and  has  received  the  same  solution,  notwithstanding  the  courts,  while 
so  ruling,  have  rarely  failed,  upon  any  recurrence  of  the  question, 
to  criticise  and  condemn  its  reasonableness,  justice,  fairness,  or  hon- 
esty. No  respectable  authority  that  I  have  been  able  to  find  has, 
after  such  unanimous  disapproval  by  all  the  courts,  held  otherwise 
than  was  held  in  Pinnel's  Case  (sxipra)  and  Cumber  v.  Wane  (1  Str. 
426);  Foakes  v.  Beer  (L.  R.  [9  App.  Cas.]  605;  36  English  Reports, 
194);  Goddard  v.  O'Brien  (L.  R.  [9  Q.  B.  Div.]  37;  Vol.  30,  Am.  Law 
Register,  637,  and  notes). 

The  steadfast  adhesion  to  this  doctrine  by  the  ccmrts  in  spite  of 
the  current  of  condemnation  by  the  individual  judges  of  the  Court, 
and  in  the  face  of  the  demands  and  conveniences  of  a  much  greater 
business  and  more  extensive  mercantile  dealings  and  operations, 
demonstrate  the  force  of  the  doctrine  of  stare  decisis.  But  the  doctrine 
of  stare  decisis  is  further  illustrated  by  the  course  of  judicial  decisions 
upon  this  subject,  for  while  the  courts  still  hold  to  the  doctrine  of  the 
Pinnel  and  Cumber  and  Wane  cases  (supra),  they  have  seemed  to 
seize  with  avidity  upon  any  consideration  to  support  the  agreement 
to  accept  the  lesser  sum  in  satisfaction  of  the  larger,  or,  in  other  words, 
to  extract,  if  possible,  from  the  circumstances  of  each  case  a  considera- 
tion for  the  new  agreement,  and  to  substitute  the  new  agreement  in 
place  of  the  old,  and  thus  to  form  a  defence  to  the  action  brought 
upon  the  old  agreement.  It  will  serve  the  purpose  of  illustrating  the 
adhesion  of  the  Court  to  settled  law,  and  at  the  same  time  enable 
us  perhaps  more  satisfactorily  to  decide  whether  there  was  a  good 
consideration  to  support  the  agreement  in  this  case,  to  refer  to  the 
consideration  in  a*few  of  the  numerous  cases  which  the  courts  have 
held  to  be  sufficient  to  support  the  new  agreement.^   . 

These  cases  show  in  a  striking  manner  the  extreme  ingenuity  and 
assiduity  which  the  courts  have  exercised  to  avoid  the  operation  of 
the  ''rigid  and  rather  unreasonable  rule  of  the  old  law,"  as  it  is  char- 
acterized in  Johnston  v.  Brannan  (5  Johns.  268-272),  or  as  it  is  called 
^  The  discussion  of  the  authorities  is  omitted. — ^Eds. 
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in  Kellogg  v.  Richards  (14  Wend.  116),  ''technical  and  not  very  well 
supported  by  reason/'  or,  as  may  be  more  practically  stated,  a  rule  that 
''a  bar  of  gold  worth  $100  will  discharge  a  debt  of  $500,  while  400  gold 
dollars  in  current  coin  will  not."  (See  note  to  Goddard  v.  O'Brien, 
supra^  in  A.  Law  Register,  New  Series,  Vol.  XXI.,  pp.  640,  641.) 

The  state  of  the  law  upon  this  subject,  under  the  modification  of 
later  decisions  both  in  England  and  in  this  country,  would  seem  to 
be  as  expressed  in  Goddard  v.  O'Brien  (Queen's  Bench  Division, 
supra).  "The  doctrine  in  Cumber  v.  Wane  is  no  doubt  very  much 
qualified  by  Sibree  v.  Tripp,  and  I  cannot  find  it  better  stated  than 
in  1st  Smith's  Leading  Cases  [7th  ed.]  595."  The  general  doctrine 
in  Cumber  v.  Wane,  and  the  reason  of  all  the  exceptions  and  distinc- 
tions which  have  been  engraved  on  it,  may  perhaps  be  summed  up 
as  follows — viz.:  '^That  a  creditor  cannot  bind  himself  by  a  simple 
agreement  to  accept  a  smaller  sum  in  view  of  an  ascertained  debt 
of  larger  amount,  such  an  agreement  being  nudum  pactum.  But  if 
there  be  any  benefit  or  even  any  legal  possibility  of  benefit  to  the 
creditor  thrown  in,  that  additional  weight  will  turn  the  scale  and 
render  the  consideration  sufficient  to  support  the  agreement." 
(Bull  v.  Bull,  43  Conn.  455;  Fisher  v.  May,  2  Bibb,  449;  Reed  v. 
Bartlett,  19  Pick.  273;  Union  Bank  v.  Geary,  5  Peters,  99-114 
La  Page  v.  McCrea,  1  Wend.  164;  Boyd  v.  Hitchcock,  20  Johns.  76 
Brooks  v.  White,  2  Mete.  283;  Jones  v.  Perkins,  29  Miss.  139-141 
Hall  V.  Smith,  15  Iowa,  584;  Babcock  v.  Hawkins,  23  Vt.  561.) 

In  the  case  at  bar  the  defendants  gave  their  promissory  notes  upon 
time  for  one  half  of  the  debt  they  owed  plaintiff,  and  also  gave  plain- 
tiff a  chattel  mortgage  on  the  stock,  fixtures,  and  other  personal 
property  of  the  defendants  imder  an  agreement  with  plaintiff,  to 
accept  the  same  in  full  satisfaction  and  discharge  of  said  indebted- 
ness. Defendants  paid  the  notes  as  they  became  due,  and  plaintiff 
then  discharged  the  mortgage.  Under  the  cases  above  cited,  and  upon 
principle,  this  new  agreement  was  supported  by  a  sufficient  considera- 
tion to  make  it  a  valid  agreement,  and  this  agreement  was  by  the 
parties  substituted  in  place  of  the  former.  The  consideration  of  the 
new  agreement  was  that  the  plaintiff,  in  place  of  an  open  book  ac- 
count for  goods  sold,  got  the  defendants'  promissory  notes,  prob- 
ably negotiable  in  form,  signed  by  defendants,  thus  saving  the  plaintiff 
perhaps  trouble  or  expense  of  proving  their  account,  and  got  security 
upon  all  the  defendants'  personal  property  for  the  payment  of  the 
sum  specified  in  the  notes,  wl\ere  before  they  had  no  security. 

It  was  some  trouble  at  least,  and  perhaps  some  expense  to  the  de- 
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f endants  to  execute  and  deliver  the  security,  and  tbey  deprived  them- 
selves of  the  legal  ownership,  or  of  any  exemptions  or  the  power  of 
disposing  of  this  property,  and  gave  the  plaintiff  such  ownership  as 
against  the  defendants,  and  the  claims  thereto  of  defendants'  credi- 
tors, if  there  were  any. 

It  seems  to  me,  upon  principle  and  the  decisions  of  this  State 
(save  perhaps  Eeeler  v.  Salisbury,  33  N.  Y.  653,  and  Platts  v.  Wal- 
rath,  Lalor's  Supp.  59,  which  I  will  notice  further  on),  and  of  quite  all 
of  the  other  States,  the  transactions  between  the  plaintiff  and  the 
defendants  constitute  a  bar  to  this  action.  All  that  is  necessary  to 
produce  satisfaction  of  the  former  agreement  is  a  sufficient  considers^ 
tion  to  support  the  substituted  agreement.  The  doctrine  is  fully 
sustained  in  the  opinion  of  Andrews,  J.,  in  Allison  v.  Abendroth  (108 
N.  Y.  470),  from  which  I  quote:  "But  it  is  held  that  where  there  is  an 
independent  consideration,  or  the  creditor  receives  any  benefit  or  la 
put  in  a  better  position,  or  one  from  which  there  may  be  legal  possi- 
bility of  benefit  to  which  he  was  not  entitled  except  for  the  agree- 
ment, then  the  agreement  is  not  muivm  pa^ctuntf  and  the  doctrine  of 
the  common  law  to  which  we  had  adverted  has  no  application." 
Upon  this  distinction  the  cases  rest  which  hold  that  the  acc^tanoe  by 
the  creditor  in  discharge  of  the  debt  of  a  different  thing  from  that  con- 
tracted to  be  paid,  although  of  much  less  pecuniary  value  or  amount, 
is  a  good  satisfaction,  as,  for  examine,  a  negotiable  instrument  bind- 
ing the  debtor  and  a  third  person  for  a  smaller  sum.  (Curlewis  v. 
Clark,  3  Exch.  375.)  FoUovmig  the  same  prmciple,  it  is  held  that 
when  the  debtor  enters  into  a  new  contract  with  the  creditor  to  do 
something  which  he  was  not  bound  to  do  by  the  original  contract, 
the  new  contract  is  a  good  accord  and  satisfaction  if  so  agreed.  The 
case  of  accepting  the  sole  liability  of  one  of.  two  joint  debtors  or  co- 
partners in  satisfaction  of  the  joint  or  copartnership  debt  is  an  il- 
lustration. This  is  held  to  be  a  good  satisfaction,  because  the  sole 
liability  of  one  of  two  debtors  ''may  be  more  beneficial  than  the  joint 
liability  of  both,  either  in  respect  of  the  solvency  or  of  the  parties,  or 
the  convenience  of  the  remedy.'*  (Thompson  v.  Percival,  5  B.  A 
Adol.  925.)  In  perfect  accord  with  this  principle  is  the  recent  case  in 
this  Court  of  Ludington  v.  Bell  (77  N.  Y.  138),  in  which  it  was  held 
that  the  acceptance  by  a  creditor  of  the  individual  note  of  one  of  the 
members  of  a  copartnership  after  dissolution  for  a  portion  of  the  co- 
partnership debt  was  a  good  consideration  for  the  creditor's  agree- 
ment to  discharge  the  maker  from  further  liability.  (Pardee  v.  Wood, 
8  Hun,  684;  Douglass  v.  White,  3  Barb.  Chy.  621-624.) 
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Notwitbstaoding  these  later  and  decisive  authorities,  the  plaintiff 
contends  that  the  giving  of  the  defendants'  notes  with  the  chattel 
mortgage  security  and  the  pa3anent,  such  consideration  was  in- 
sufficient to  support  the  new  or  substituted  agreement,  and  cites  as 
authority  for  such  contention  the  cases  of  Platts  v.  Wakath  (Lak»>'s 
Supp.  69),  and  Keeler  V.  Salisbury  (33  N.  Y.  848),    *    ♦    ♦! 

In  view  of  the  peculiar  facts  in  these  two  cases,  and  the  numerous 
decisions  of  this  and  other  courts  hereinbefore  referred  to,  I  do  not 
regard  them  as  authorities  against  the  defendant's  contention  that 
the  plaintiff's  action  for  the  balance  of  the  original  debt  is  barred  by 
reason  of  the  accord  and  satisfaction,  and  that  the  judgment  should 
be  reversed,  with  costs. 

All  concur. 

Judgment  reversed.^ 


STILK  V.  MYRICK 
In  the  Common  Pleas,  1809 
[Reported  in  2  CampbeU,  317] 

This  was  an  action  for  seaman's  wages^  on  a  voyage  from  London 
to  the  Baltic  and  back. 

By  the  ship's  articles,  executed  before  the  commencement  of  the 
voyage,  the  plidntiff  was  to  be  paid  at  the  rate  of  £5  a  month;  and 
the  principal  question  in  the  cause  was,  whether  he  was  entitled  to 
a  higher  rate  of  wages.  In  the  coiuse  of  the  voyage  two  of  the  sea- 
men deserted,  and  the  captain,  having  in  vain  attempted  to  supply 
their  places  at  Cronstadt,  there  entered  into  an  agreement  with  the 
rest  of  the  crew,  that  they  should  have  the  wages  of  the  two  who  had 

^  The  consideration  of  these  two  decisiooB  by  the  court  is  omitted. — Eds. 

*  C/.  Manoe  v.  Hoesington  (1912),  205  N.  Y.  33. 

In  Parmelee  v.  Thompeon  (1871),  45  N.  Y.  58,  a  party,  sued  upon  a  note,  paid 
the  costs  of  the  suit,  upon  an  agreeihent  l^  the  other  party  that  the.  suit  was  to 
be  discontinued  and  that  he  was  to  have  another  month's  time  within  which  to 
pay  the  note. 

Hdd^  the  agreement  to  extend  was  not  binding  for  want  of  consideration. 
''The  defendant  lost  nothing  and  the  holder  of  the  note  acquired  nothing  by  the 
arrangement.''     Per  AUen,  J. — Sed  qu. 

Ohnstead  v.  Latimer  (1899),  158  N.  Y.  813»  aeeord.  But  see,  Benson  ▼.  Phippe 
(1895),  87  Tex.  578,  con^a.— Eds. 
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« 

deserted  equally  divided  among  them  if  he  could  not  procure  two 
other  hands  at  Gottenburgh.  This  was  found  impossible,  and  the 
ship  was  worked  back  to  London  by  the  plaintiff  and  eight  more  of  the 
original  crew,  with  whom  the  agreement  had  been  made  at  Cronstadt. 

Lord  Ellenborough.  I  think  Harris  v.  Watson  was  rightly  de- 
cided; but  I  doubt  whether  the  ground  of  public  policy,  upon  which 
Lord  Kenyon  is  stated  to  have  proceeded,  be  the  true  principle  on 
which  the  decision  is  to  be  supported.  Here,  I  say,  the  agreement 
is  void  for  want  of  consideration.  There  was  no  consideration  for  the 
ulterior  pay  promised  to  the  mariners  who  remained  with  the  ship. 
Before  they  sailed  from  London  they  had  undertaken  to  do  all  they 
could  under  all  the  emergencies  of  the  voyage.  They  had  sold  all 
their  services  till  the  voyage  should  be  completed.  If  they  had  been 
at  liberty  to  quit  the  vessel  at  Cronstadt,  the  case  would  have  been 
quite  different;  or  if  the  captain  had  capriciously  discharged  the  two 
men  who  were  wanting,  the  others  might  not  have  been  compelled  to 
take  the  whole  duty  upon  themselves,  and  their  agreeing  to  do  so 
might  have  been  a  sufficient  consideration  for  the  promise  of  an  ad- 
vance of  wages.  But  the  desertion  of  a  part  of  the  crew  is  to  be  con- 
sidered an  emergency  of  the  voyage  as  much  as  their  death,  and  those 
who  remain  are  bound  by  the  terms  of  their  original  contract  to  exert 
themselves  to  the  utmost  to  bring  the  ship  in  safety  to  her  destined 
port.  Therefore,  without  looking  to  the  policy  of  this  agreement,  I 
think  it  is  void  for  want  of  consideration,  and  that  the  plaintiff  can 
only  recover  at  the  rate  of  £6  a  month. 

Yerdid  accordingly. 


BARTLETT  v.  WYMAN 

In  the  Supreme  C!ourt  of  New  York,  1817 

[Reported  in  14  Johnson,  260] 

In  error,  on  certiorari,  to  the  Justices'  Court  of  the  city  of  New  York. 

This  was  an  action  of  a^ssumpsU  for  seaman's  wages.  The  defendant 
in  error,  who  was  plaintiff  in  the  C!ourt  below,  in  the  month  of  No- 
vember, 1813,  shipped  in  the  port  of  New  York,  on  board  the  letter  of 
marque  brig  Regent,  commanded  by  the  plaintiff  in  error,  who  was 
defendant  below,  and  signed  shipping  articles  in  common  form,  for  a 
voyage  from  New  York  to  Charleston  or  Savannah,  from  thence  to 
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France,  and  back  to  the  United  States,  at  $17  per  month.  Three 
witnesses  on  the  part  of  the  plaintiff  below,  who  were  seamen  on  board 
of  the  brig,  testified  that  some  time  after  the  brig  had  been  in  Savan- 
nah, the  defendant  below  came  forward  to  the  crew,  and  observed 
to  them  that  if  they  would  be  faithful  to  the  voyage,  he  would  give 
them  $30  per  month,  or  the  highest  wages  out  of  the  port,  and  that 
this  was  his  own  offer,  and  that  there  had  been  no  difference  or  dis- 
pute between  him  and  his  crew;  that  several  days  after  the  promise 
to  increase  their  wages  some  of  the  people,  among  whom  was  the 
plaintiff  below,  met  the  defendant  near  the  gangway,  and  asked  him 
whether  he  meant  to  draw  and  execute  new  articles,  to  which  he  replied 
that  they  must  content  themselves  that  he  would  do  what  was  right. 
That  some  time  after  this  the  ship's  company  being  ashore,  the  de- 
fendant came  to  them  and  observed  that  he  had  promised  to  raise 
their  wages,  and  the  highest  wages  out  of  port  were  beyond  all 
reason;  but  considering  that  they  were  bound  at  $17,  he  thought  he 
would  be  doing  well  by  them  if  he  increased  their  wages  to  $30,  ob- 
serving at  the  same  time  that  he  did  not  know  whether  his  owners 
would  approve  it,  but  if  they  did  not,  he  would  pay  it  out  of  his  own 
pocket.  The  plaintiff's  witnesses  further  testified  that  about  Decem- 
ber 22d  the  defendant  below  called  all  hands  into  the  cabin  to  sign 
new  articles,  and  observed  that  he  would  perform  his  promise  and  give 
them  $30.  That  the  articles  were  prepared  and  read  to  the  crew  by  one 
Hunter,  and  were  for  the  continuance  of  the  voyage  to  France,  as  in 
the  first  articles,  and  were  dated,  as  was  believed,  on  December  1st, 
at  which  time  their  wages  were  to  conmience  at  $30.  That  the  new 
articles  were  signed  by  the  plaintiff  below  and  all  the  rest  of  the  crew, 
but  not  by  the  captain,  and  shortly  after  the  brig  dropped  down  to 
the  light-house  to  avoid  the  effect,  as  the  defendant  said,  of  an  em- 
bargo which  he  imderstood  was  likely  to  be  laid  by  Congress.  On  the 
new  articles  being  produced,  there  appeared  an  endorsement  upon 
them,  which  had  been  made  without  the  knowledge  of  the  crew,  as 
follows: 

"Georgia,  Savannah. 
"The  seamen  having  demanded  an  increase  of  wages,  and  being 
apprehensive  that  they  might  desert  if  this  was  not  done,  these 
articles  were  drawn  up  as  a  mere.matter  of  form;  it  is,  however,  imder- 
stood that  the  articles  signed  in  New  York  are  to  bind,  and  those 
signed  here  to  be  of  no  avail,  December  25th,  1813. 

"A.  Hunter, 
*' Pvblic  Notary." 
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The  plaintiff  below  proceeded  with  the  brig  to  France  and  returned 
to  New  York  in  about  six  months. 

On  the  part  of  the  d^endant  it  appeared  in  evidence  that  the  brig 
was  ready  for  sea  about  Decanb^  25th  or  26th,  1813;  that  in  the 
interval  between  her  arrival  and  the  making  the  promise  for  the  in- 
crease of  wages,  there  was  a  rumor  at  Savannah  that  an  embargo 
was  about  to  be  laid  by  Congress,  which  occasioned  a  rise  in  seamen's 
wages,  and  many  sailors  in  the  p(»*t  of  Savannah  left  their  vessels 
and  went  on  board  of  others;  that  at  this  time  the  crew  came  after 
the  captain  to  d^nand  new  articles  and  an  increase  of  wages,  saying 
that  they  would  not  go  the  voyage  unless  their  wages  were  increased; 
that  the  defendant  a^ed  them  if  they  thought  it  just,  but  ultimately 
entered  into  new  articles  at  an  increased  rate  of  wages.  The  jury 
found  a  verdict  for  the  (>laintiff  below,  the  defendant  in  error,  for  his 
wages  according  to  the  new  articles,  deducting  money  advanced, 
and  his  proportion  of  goods  embezzled  on  board  of  the  brig. 

The  return  of  the  certU^ari  was  submitted  to  the  Court  without 
argument. 

Spencer,  J.,  delivered  the  opinion  of  the  Court.  The  Court  are 
of  the  opinion  that  the  judgment  of  the  Court  below  is  erroneous, 
and  that  the  defendant  below  was  not  bound  by  the  new  articles 
entered  into  at  Beaufort  for  several  rea^D^: 

1.  As  being  in  contravention  of  the  policy  of  the  act  of  Congress 
of  July  20th,  1790  (Vol.  1. 134).  This  statute  requires,  under  a  pen- 
alty, every  master  of  a  ship  or  vessel  bound  from  a  port  in  the  United 
States  to  any  foreign  port,  before  he  proceeds  on  the  voyage,  to  make 
an  agreement  in  writing  or  print  with  every  seaman  Or  mariner  oa 
board,  with  the  exception  of  apprentices  or  servants,  declaring  the 
voyage  and  term  of  time  for  which  the  seaman  or  mariner  shall  be 
shipped.  In  the  present  case  this  was  done,  and  the  rate  of  wages  fixed 
at  $17  per  month  for  the  whole  voyage.  To  allow  the  seamen  at  an 
intermediate  port  to  exact  higher  wages,  under  the  threat  of  deserting 
the  ship,  and  to  sanction  this  exaction  by  holding  the  contract  thus 
extorted  binding  on  the  master  of  the  ship,  would  be  not  only  against 
the  plain  intention  of  the  statute,  but  would  be  holding  out  encourage- 
ment to  a  violation  of  duty  as  well  as  of  contract.  The  statute  pro- 
tects the  mariner  and  guards  his  rights  in  all  essential  points,  and  to 
put  the  master  at  the  mercy  of  the  crew  takes  away  all  reciprocity. 

2.  It  is  very  clear  that  the  owners  are  not  bound  by  the  master's 
contract,  because  he  had  no  power  to  make  it.  They  were  already 
bound  by  the  shipping  articles,  and  the  obligation  was  mutual.    He 
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bad  no  authority  to  give  more  than  the  sum  for  which  they  had 
originally  stipulated  to  perform  the  voyage.  If  so,  then  the  exaction 
of  h^er  wages  may  be  considered  as  an  imdue  advantage  taken  of 
the  master's  situation. 

3.  The  promise  to  give  higher  wages  is  void  for  the  want  of  con- 
sideration. The  seamen  had  no  right  to  abandon  the  ship  at  Beau- 
fort, and  a  {Momise  to  pay  them  an  extra  price  for  abstaining  from 
doing  an  illegal  act  was  a  nvdum  pactum, 

4.  The  written  agreement  at  the  port  of  departure  is  the  only 
legitimate  evidence  of  the  contract,  and  a  mariner  can  recover  noth- 
ing not  specified  in  the  shipping  articles  where  those  articles  have 
been  entered  into.  (1  Comyn  on  Contracts,  369;  5  Esp.  Rep.  85; 
Peake's  Nisi  Prius,  72;  2  Bos.  &  Pull.  116.) 

5.  In  the  present  instance  the  master  never  intended  to  be  bound, 
for  he  never  executed  the  new  agreement. 

On  these  grounds  the  Court  cannot  hesitate  in  saying  the  judgment 
below  niust  be  reversed. 
Judgment  reversed. 


LATTIMORE  v.  HARSEN 

In  the  Supreme  Court  of  New  York,  1817 

[Reported  in  14  Johnson,  330] 

This  was  a  motion  to  set  aside  the  report  of  referees.  It  appeared 
from  the  affidavits  which  were  read  that  the  plaintiffs  entered  into  an 
agreement  under  seal  dated  November  14th,  1815,  with  Jacob  Harsen 
and  the  defendant,  Cornelius  Harsen,  by  which  the  fonner,  in  con- 
sideration of  the  sum  of  $900,  agreed  to  open  a  cartway  in  Seventieth 
Street,  in  the  city  of  New  York,  the  dimensions  and  manner  of  which 
were  stated  in  the  agreement,  and  bound  themselves  imder  the  pen- 
alty of  $250  to  a  performance  on  their  part.^  Some  time  after  the 
plaintiffs  entered  upon  the  performance  they  became  dissatisfied 
with  their  agreement,  and  determined  to  leave  off  the  work,  when  the 
defendant,  by  parol,  released  them  from  their  covenant,  and  promised 
them  that  if  they  would  go  on  and  complete  the  work  and  find  ma- 

^  As  to  penalty  and  liquidated  damages,  see  Brownold  y.  Rodbell  (1909),  130 
App.  Div.  (N.  Y.)  371, 114  N.  Y.  S.  846.— Eds. 

19 
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terials  he  would  pay  them  for  their  labor  by  the  day.  The  plaintiffs 
had  received  more  than  the  sum  stipulated  to  be  paid  to  them  by  the 
original  agreement.  The  action  was  brought  for  the  work  and  labor 
and  materials  found  by  the  plaintiffs  under  the  subsequent  arrange- 
ment, and  the  referees  reported  the  siun  of  $400.05  in  favor  of  the 
plaintiffs. 

The  case  was  submitted  to  the  Court  without  argument. 

Per  Curiam.  The  only  question  that  can  arise  in  the  case  is 
whether  there  was  evidence  of  a  contract  between  the  plaintiff  and 
the  present  defendant  to  perform  the  services  for  which  this  suit  is 
brought.  From  the  evidence  it  appears  that  a  written  contract  had 
been  entered  into  between  the  plaintiffs  and  the  defendant,  together 
with  his  father,  Jacob  Harsen,  for  the  performance  of  the  same  work, 
and  that  after  some  part  of  it  was  done  the  plaintiffs  became  dissatis- 
fied with  their  contract,  and  determined  to  abandon  it.  The  defend- 
ant then  agreed  if  they  would  go  on  and  complete  the  work  he  would 
pay  them  by  the  day  for  such  service  and  the  materials  found  with- 
out reference  to  the  written  contract. 

This  is  the  all^ation  on  the  part  of  the  plaintiffs,  and  which  the 
evidence  will  very  fairly  support.  If  the  contract  is  made  out  there 
can  be  no  reason  why  it  should  not  be  considered  binding  on  the 
defendant.  By  the  former  contract  the  plaintiffs  subjected  themselves 
to  a  certain  penalty  for  the  non-fulfilment,  and  if  they  chose  to  incur 
this  penalty  they  had  a  right  to  do  so,  and  notice  of  such  intention 
was  given  to  the  defendant,  upon  which  he  entered  into  the  new  ar- 
rangement. Here  was  a  sufficient  consideration  for  this  promise; 
all  payments  made  on  the  former  contract  have  been  allowed,  and 
perfect  justice  appears  to  have  been  done  by  the  referees,  and  no  rules 
or  principles  of  law  have  been  infringed.  The  motion  to  set  aside  the 
report,  therefore,  ought  to  be  denied. 

Motion  denied. 
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VANDERBILT  v.  SCHREYER 

In  the  Court  of  Appeals  of  New  York,  1883 
[Reported  in  91  New  York,  392] 

RuGERy  C.  J.  This  was  an  action  to  foreclose  a  mortgage  for  $5000 
given  September  5th,  1873,  by  one  James  Dunseith  and  wife  to  John 
Schieyer,  and  by  him  assigned  to  the  plaintiff  on  May  5th,  1874. 

Schreyer  was  made  a  party  defendant,  and  it  was  sought  to  charge 
him  with  the  payment  of  any  deficiency  that  might  arise  upon  a  sale 
of  the  mortgaged  premises,  upon  the  groimd  that  he  had  guaranteed 
the  payment  of  the  mortgage  debt. 

Schreyer  answered,  and  after  admitting  the  assignment  and  the 
guaranty  of  payment  alleged  by  way  of  defence,  that  on  February  2d, 
1874,  the  plaintiff  entered  into  a  contract  with  George  Gebhard  and 
Matthew  L.  Ritchie  for  the  erection  by  him  of  certain  buildings  for 
them  upon  certain  lots  in  the  city  of  New  York,  for  which  he  was  to 
receive  $8175,  to  be  paid  as  follows : ''  When  the  said  houses  are  topped 
out,  a  pa3nnent  of  $5000  by  assignment  of  a  bond  and  mortgage  held 
by  John  Schreyer  on  the  property  of  Anna  Maria  Schreyer,  No.  350 
West  Fortynsecond  Street,  New  York  City,"  and  the  balance,  amount- 
ing to  $3175,  when  the  houses  should  be  fully  completed.  Vanderbilt 
commenced  performance  of  his  contract  and  continued  until  he  be- 
came entitled  to  the  assignment  of  the  $5000  mortgage.  Schreyer 
thereupon  offered  to  assign  it  to  the  plaintiff,  but  the  latter  refused 
to  accept  an  assignment  unless  Schreyer  would  also  guarantee  pay- 
ment. The  defendant  refused  to  do  this,  and  Vanderbilt  then  sus- 
pended work  upon  the  buildings  for  about  two  months.  The  defend- 
ant then  under  protest,  and  believing,  as  he  allies,  that  he  was  acting 
under  compulsion,  executed  the  assignment  with  the  guaranty  in 
question.  The  plaintiff  then  completed  his  contract  and  received 
the  balance  of  the  consideration.  The  answer  furthei:  states  "that  it 
was  neither  under  said  contract  or  otherwise  made  a  condition  of 
the  plaintiff's  accepting  the  assignment  of  said  mortgage  that  this 
defendant  or  any  other  person  should  guarantee  the  pa3anent  thereof," 
and  further  "that  no  consideration  ever  passed  to  him  or  his  princi- 
pals for  such  guaranty,  and  the  same  was  and  is  null  and  void." 

Upon  the  trial  of  the  action  at  Special  Term  the  plaintiff  produced 
and  proved  the  mortgage  in  question,  and  also  an  assignment  from 
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defendant  to  plaintiff  in  the  usual  form,  but  containing  the  following 
clause:  ''And  I  hereby  guarantee  the  payment  of  said  bond  and 
mortgage  for  $5000  and  interest  from  May  6th,  1874,  by  due  fore- 
closure and  sale."  The  assignment  and  guaranty  were  sealed  and 
executed  in  the  presence  of  a  subscribing  witness.  The  plaintiff 
thereupon  rested,  and  the  defendant  offered  to  prove  in  substance  the 
facts  alleged  in  his  answer,  which  offer  was  objected  to  and  excluded 
upon  the  groimd  that  such  answer  did  not  set  up  facts  constituting  a 
defence.  The  defendant  excepted  to  such  ruling.  The  Court  there- 
upon held  that  said  guaranty  was  absolute,  and  ordered  judgment 
against  Schreyer  for  the  deficiency  which  had  previously  been  as- 
certained by  a  sale  of  the  premises.  An  appeal  was  taken  to  the  Gen- 
eral Term,  which  reversed  the  judgment  and  directed  a  dismissal 
of  the  complaint  upon  the  groimd  that  Schreyer  was  improperly 
made  a  defendant,  because  the  guaranty  in  question  was  in  effect 
a  guaranty  of  collection  only,  and  that  no  right  of  action  arose  thereon 
until  after  the  amount  of  the  deficiency  had  been  ascertained  by  a 
judicial  sale  of  the  mortgaged  premises. 

We  differ  in  our  conclusion  from  that  reached  by  both  of  the  courts 
below. 

A  more  serious  question,  however,  arises  under  the  exception 
taken  to  the  rulings  of  the  Special  Term  excluding  the  evidence 
offered  by  the  defendant  to  prove  the  facts  stated  in  his  answer, 
showing  that  the  guaranty  was  without  consideration.^ 

In  considering  this  question  the  allegations  in  the  answer  must  be 
assmned  to  be  true,  and  that  the  defendant  would  have  proved  them 
if  he  had  not  been  precluded  by  the  rulings  of  the  Court  from  doing 
so.  The  answer,  while  perhaps  inartificially  drawn,  certainly  alleged 
all  of  the  facts  necessary  to  show  that  neither  Gebhardt  and  Ritchie, 
or  the  plaintiff,  had  received  any  consideration  for  the  guaranty  in 
question.  This  he  should  have  been  allowed  to  prove.  The  produc- 
tion of  the  assignment  in  evidence,  purporting  to  be  executed  "for 
value  received,"  and  being  imder  seal  was  prima  fade  evidence  only 
of  a  valuable  consideration.  It  was  not  conclusive  and  could  be 
disproved  if  it  was  in  the  defendant's  power  to  do  so.  (3  R.  S.  [6th 
ed.]  672,  §  124;  Bookstaver  v.  Jayne,  60  N.  Y.  146;  Anthony  v. 
Harrison,  14  Hun,  198;  affirmed  m  this  Court,  74  N.  Y.  613.) 

The  incorporation  of  this  guaranty  into  the  assignment  for  which 
there  was  a  consideration  does  not  affect  the  question.    It  was  not 
essential  to  the  assignment,  and  was,  so  far  as  its  legal  effect  was  con- 
^  Only  so  much  of  the  opinion  is  given  as  relates  to  this  question. — ^Eds. 
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cemed;  a  separate  instrument,  and  must  be  supported  upon  a  sufficient 
consideration  or  treated  as  nudum  pactum. 

It  is  quite  clear  that  the  plaintiff  had  no  right  to  demand  this 
guaranty  by  the  terms  of  his  original  contract  with  Gebhardt  and 
Ritchie.  That  was  satisfied  by  a  mere  naked  transfer  of  his  interest 
in  the  mortgage. 

It  was  held  in  Van  Eps  v.  Schenectady  (12  Johns.  436)  that  an 
agreement  to  execute  a  deed  of  lands  was  satisfied  by  the  execution 
of  a  deed,  without  warranty  or  covenants.  So  it  has  been  held  that 
a  party  has  no  right  to  impose  any  conditions  to  the  performance  of 
a  contract,  except  those  contained  in  the  contract  itself.  (Brown's 
Water  Furnace  Co.  v.  French,  34  How.  Pr.  94.)  It  being  clear  that 
Vanderbilt  had  no  l^al  right  to  require,  as  a  condition  to  the  ful- 
filment of  his  contract,  the  performance  of  an  act  not  required  by  the 
contract,  it  is  difficult  to  see  what  benefit  he  has  bestowed  or  what 
inconvenience  he  has  suffered  in  return  for  the  undertaking  assumed 
by  the  defendant.  He  promises  to  do  only  that  which  he  was  before 
l^ally  bound  to  perform.  Even  though  it  lay  in  his  power  to  refuse 
to  perform  his  contract,  he  could  do  this  only  upon  paying  the  other 
party  the  damages  occasioned  by  his  non-performance,  and  that 
in  contemplation  of  law  would  be  equivalent  to  performance.  He  had 
no  legal  or  moral  right  to  refuse  to  perform  the  obligation  of  the  con- 
tract into  which  he  had  upon  a  good  consideration  voluntarily  entered. 

There  is  no  evidence  in  support  of  a  claim  that  this  guaranty  was 
given  as  a  compromise  of  any  dispute  arising  with  reference  to  the 
obligations  of  the  plaintiff  under  his  contract  with  Gebhardt  and 
Ritchie.  The  case  is  not,  therefore,  brought  within  the  cases  in  which 
a  promise  has  been  upheld  on  the  theory  that  it  was  made  in  settle- 
ment of  a  controversy  over  disputed  claims.  The  authorities  seem 
quite  uniformly  to  show  the  inadequacy  of  the  consideration  alleged 
for  the  guaranty  in  question.  In  Geer  v.  Archer  (2  Barb.  420),  the 
defendant  visited  the  plaintiff  to  pay  her  an  instalment  upon  a  mort- 
gage given  by  him  a  few  weeks  before  on  a  purchase  of  land.  She 
complained  that  she  had  not  received  the  fair  value  of  her  land  upon 
such  purchase.  The  defendant  offered  to  give  her  his  note  for  S200 
to  satisfy  her  complaints.  She  replied  that  she  would  be  satisfied 
with  that,  whereupon  the  note  in  question  was  given.  It  was  held 
that  this  note  was  void  for  want  of  consideration.  So  where  laxid  was 
sold  and  described  in  the  deed  as  containing  a  certain  quantity,  and  a 
deficiency  was  afterward  discovered,  it  was  held  that  there  was  no 
obligation  on  the  grantor  to  compensate  the  grantee  for  such  defi- 
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ciency,  and  a  promise  to  pay  the  same  was  without  consideration. 
(Smith  V.  Ware,  13  Johns.  267;  Ehle  v.  Judson,  24  Wend.  97.) 

Pollock  states  the  rule  as  follows:  That  "neither  the  promise  to  do 
a  thing,  nor  the  actual  doing  of  it,  will  be  a  good  consideration  if  it 
is  a  thing  which  the  party  is  bound  to  do  by  the  general  law,  or  by  a 
subsisting  contract  with  the  other  party."  (Pollock  on  Principies  of 
Contracts,  161;  Crosby  v.  Wood,  6  N.  Y.  369;  Deacon  v.  Gridley, 
15  C.  B.  295.)  "Nor  is  the  performance  %{ that  which  the  party  was 
under  a  previous  valid,  legal  obligation  to  do  a  sufficient  considera- 
tion for  a  new  contract."  (2  Parsons  on  Contracts,  437.)  When 
certain  sailors  had  signed  articles  to  complete  a  voyage,  but  at  an 
intermediate  port  refused  to  go  on,  and  the  captain  thereupon  prom- 
ised to  pay  them  increased  wages,  it  was  held  that  the  promise  was 
without  consideration.  (Bartlett  v.  Wyman,  14  Johns.  260.)  A 
firm  having  a  contract  to  build  a  railroad  found  the  contract  un- 
profitable, whereupon  the  railroad  company  promised  if  they  would 
go  on  and  complete  the  contract  they  would  repay  to  the  contractors 
all  of  the  obligations  which  they  had.  or  would  incur  in  consequence 
of  their  completion  of  the  work.  Held  no  consideration.  (Ayres  v. 
The  C,  R.  I.  &  P.  R.  Co.,  62  Iowa,  478.) 

When  a  mortgagor,  as  a  condition  to  the  pa3ntQent  of  his  mortgage, 
exacted  from  the  mortgagee  an  obligation  that  he  would  procure  the 
cancellation  of  a  certain  outstanding  bond  executed  by  the  mort- 
gagor, or  pay  him  the  siim  of  $100,  said  bond  being  given  to  indemnify 
against  some  apparent  incumbrance,  it  was  held,  that  it  not  being 
shown  that  there  was  any  incumbrance  existing  against  the  land, 
the  obligation  was  without  consideration.  (Conover  v.  StiUwell, 
34  N.  J.  L.  54.)  When  the  plaintiff  agreed  to  enter  the  military  serv- 
ice of  the  United  States  to  the  credit  of  the  town  of  Tobin  for  $100, 
and  on  arriving  at  the  place  of  enlistment,  being  offered  an  advanced 
price  by  others,  refused  to  perform  unless  they  would  pay  him  $250 
additional,  held  that  an  obligation  to  pay  him  the  additional  amount 
was  void  for  want  of  consideration.  (Resmolds  v.  Nugent,  25  Ind. 
328.)  A  sailor  signed  articles  for  a  vo3rage  to  Melbourne  and  home  at 
£3  per*month;  several  of  the  crew  deserted  at  Melbourne.  The  cap- 
tain, to  induce  plaintiff  to  remain,  signed  fresh  articles  for  six  pounds 
per  month.  Held  no  consideration  for  the  promise.  (Harris  v.  Carter, 
3  Ellis  &  Blackburn,  559;  to  same  effect  Stilk  v.  Myrick,  2  Camp.  317.) 
When  defendants  gave  plaintiff's  notes  to  provide  funds  to  take  up 
obligation,  which  plaintiff  had  previously  contracted  to  pay,  field  no 
consideration.    (Mallalieu  v.  Hodgson,  16  Ad.  &  El.  [N.  S.]  689.)    A 
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promise  to  pay  an  attorney  additional  compensation  to  attend  as  a 
witness,  after  lie  has  been  duly  subpoenaed,  is  without  consideration. 
The  attorney  did  nothing  except  what  he  was  legally  bound  to  do. 
(Smithett  v,  Blythe,  1  Bam.  &  Ad.  514.) 

It  would  doubtless  be  competent  for  parties  to  cancel  an  existing 
contract  and  make  a  new  one  to  complete  the  same  work  at  a  different 
rate  of  compensation,  but  it  seems  that  it  would  be  essential  to  its 
validity  that  there  should  be  a  valid  cancellation  of  the  original  con- 
tract.  Such  was  the  case  of  Lattimore  v.  Harsen  (14  Johns.  330). 

It  necessarily  fbllowi^  from  these  authorities  that  the  plaintiff  had 
no  right  to  impose,  as  a  condition  to  the  performance  of  his  contract, 
that  the  payment  of  said  mortgage  should  be  guaranteed.  Although 
the  defendant  was  not  a  party  to  the  original  contract,  and  the  con- 
sideration and  contract  between  him,  Gebhardt  and  Ritchie  does  not 
appear,  yet  we  must  assume  that  he  acted  at  the  request  of  Gebhardt 
and  Ritchie  and  was  required  only  by  such  contract  to  execute  such 
an  assignment  as  Gebhardt  and  Ritchie  had  contracted  to  give.  The 
answer  at  all  events  sets  up  that  he  received  no  consideration  from  any 
one  for  the  guaranty  sued  upon. 

The  answer  also  allies  that  the  sole  consideration  received  for 
this  guaranty  was  the  performance  by  the  plaintiff  of  his  contaract 
with  Gebhardt  and  Ritchie. 

We  think  this  answer  sets  forth  a  defence  to  the  action,  and  inash 
ntiuch  as  the  defendant  has  been  erroneously  deprived  of  the  oppoiv 
tunity  of  proving  it,  if  in  his  power  to  do  so,  that  a  new  trial  should 
be  ordered. 

The  judgment,  therefore,  of  the  General  Term  dismissing  the  com- 
plaint should  be  reversed,  and  its  order  reversing  the  judgment  or- 
dered against  the  defendant  at  Circuit  affirmed,  and  a  new  trial 
ordered,  with  costs  to  abide  the  event. 

All  concur,  except  Andrews  and  Dantorth,  JJ.,  not  voting. 

Judgment  accordingly,^ 

» Accord,  Ayres  v.  C,  R,  I.  &  P.  R.  Co.  (1879),  52  Iowa,  478;  Lingenfelder  v. 
Wainwright  Brewing  Co.  (1890),  103  Mo.  678.— Eda. 
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ROGERS  V.  ROGERS 
In  the  Supreme  Judicial  CJourt  of  Massachusette,  1885 

0 

[Reported  in  139  MassachuBetts,  440] 

Contract  for  the  breach  of  an  agreement  to  sell  goods*  Trial  in 
the  Superior  C!ourt,  without  a  jury,  before  Gardner,  J.,  who  re- 
ported the  case  for  the  determination  of  this  Court,  in  substance  as 
follows: 

The  plaintiffs  introduced  evidence  tending  to  show  that,  on  or 
about  July  8th,  1879,  the  defendant,  a  manufacturing  corporation 
located  in  Connecticut,  by  its  agent,  C.  A.  Hamilton,  orally  agreed 
to  sell  and  deliver  to  the  plaintiffs  in  Boston,  from  time  to  time,  as 
ordered  by  them,  such  silver-plated  ware — namely,  spoons  and  forks — 
as  they  might  need  in  their  business,  and  order  during  the  season — 
that  is,  between  July  and  January  1st,  1880 — at  stipulated  discounts 
from  certain  list  prices,  and  that  the  goods  were  to  be  paid  for  at  the 
end  of  each  month;  that,  pursuant  to  this  contract,  and  on  the  day  of 
its  date  and  at  different  times  previously  to  October  14th,  1879,  the 
plaintiffs  ordered  goods  amounting  in  the  aggregate  to  several  thou- 
sand dollars,  a  part  of  which  were  delivered  and  paid  for  according  to 
the  contract;  that,  on  said  October  14th,  the  defendant  utterly  re- 
pudiated its  conl^ract,  and  refused  to  fill  any  of  the  unfilled  orders, 
or  to  receive  and  fill  any  future  orders,  except  upon  the  express  prom- 
ise on  the  part  of  the  plaintiffs  to  pay  for  the  goods  at  a  less  rate  of 
discount  than  that  stipulated  in  the  contract,  the  effect  of  which  was 
to  advance  the  price  of  said  goods  about  8}4  per  cent  on  the  agreed 
price;  that,  the  plaintiffs,  after  several  days'  delay,  and  not  being  able 
to  buy  the  goods  elsewhere  on  so  favorable  terms,  or  at  any  price, 
agreed  to  buy  them  of  the  defendant  during  the  remainder  of  the 
season  upon  the  new  terms  demanded  by  the  defendant. 

All  the  evidence  relating  to  the  repudiation  and  refusal  of  the  de- 
fendant, and  of  the  subsequent  agreement  of  the  parties,  is  contained 
in  the  following  correspondence: 

On  October  14th,  1879,  the  defendant  wrote  to  the  plaintiffs  as 
follows:  ''My  attention  has  just  been  called  to  the  fact  that,  in  remit- 
ting for  bills  for  the  months  of  July  and  August,  you  have  deducted 
50  per  cent  in  place  of  40,  and  then  taken  in  addition  all  extra  dis- 
counts allowable  for  quantity  and  cash  settlements.    I  do  not  know 
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upon  what  authority  or  why  you  did  this.  I  cannot  think  that  any 
one  can  have  offered  you  such  terms.  The  difference  amounts  to 
about  20  per  cent,  and,  of  course,  it  is  absurd  to  ];H:esume  that  we 
can  stand  any  such  deduction  from  our  bills;  perhaps  it  was  done 
inadvertently.  I  write  now  that  there  may  be  no  misapprehension 
in  the  future.  We  cannot  allow  the  change  of  discount  from  40  per 
cent,  as  we  invariably  invoice,  and  expect  the  figures  we  give,  less,  if 
you  please,  the  extra  discounts  for  rebates  and  cash."  And,  on 
October  20th,  as  follows: "  We  wrote  you  under  date  of  October  14th, 
in  regard  to  prices  and  terms  of  settlement,  to  which  we  have  no 
response.  We  are  awaiting  your  reply  before  shipping  goods  ordered, 
as  we  must  know  that  you  accept  our  terms  as  therein  stated,  else 
"we  must  decline  to  fill  your  orders." 

On  October  22d  the  plaintiffs  sent  the  following  telegram  to  the 
defendant:  ''Terms  accepted  for  the  present.  Ship  everything  next 
express."  And  on  October  24th  the  following:  "We  tel^raphed 
acceptance  terms.    Are  goods  coming?" 

On  October  24th  the  defendant  wrote  to  the  plaintiffs  as  follows: 
"We  are  in  receipt  of  your  telegram  accepting  our  terms,  and  shall 
be  able  to  ship  some  goods  to  you  to-morrow.  The  telegram  we  have 
reference  to  is  yours  of  to-day.  We  have  not  previously  received 
one." 

On  October  25tb  the  plaintiffs  wrote  to  the  defendant  as  follows: 
''Enclosed  settlement  is  in  accordance  with  written  agreement  with 
Mr.  C.  A.  Hamilton,  and  cannot  be  affected  by  our  telegram,  which 
you  should  have  received.  It  reads,  'October  22d,  terms  accepted 
for  the  present.  Ship  everything  next  express.'  We  were  obliged 
to  consent  to  this  to  get  our  goods  sold  by  us.  We  trust,  however, 
you  will  waive  your  repudiation  of  contract  with  us  when  we  come 
to  a  better  understanding  after  a  personal  interview." 

On  October  27th  the  defendant  replied  by  letter  as  follows:  "We 
are  in  receipt  of  your  favor  of  the  25th,  in  which  you  refer  to  a '  written 
agreement  with  C.  A.  Hamilton'  justifying  the  terms  of  settlement  you 
claim  on  goods  sent  you  during  the  months  of  July,  August,  and  Sep- 
tember. We  know  nothing  of  any  agreement  whatever,  and  whatever 
it  may  be,  in  so  far  as  it  differs  from  my  offer  of  October  14th,  you 
must  consider  it  as  cancelled  or  'repudiated'  on  all  goods  invoiced 
by  us  since  October  14th.  It  is  only  by  the  recognition  of  the  terms 
therein  proposed  that  you  can  expect  us  to  fill  your  orders  now  in 
hand  or  that  you  may  send  us  in  the  future." 

Under  the  agreement  disclosed  in  the  correspondence,  the  plaintiffs, 
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from  time  to  time  during  the  remainder  of  the  seaaon,  ordered  goods 
of  the  defendant,  and  they  were  shipped  and  paid  for  according  to  the 
agreement  contained  in  the  defendant's  letter  of  October  14th,  and 
•the  plaintiff's  telegram  of  October  24th.  It  was  also  admitted  that  the 
orders  unfilled  on  October  14tb  were  subsequently  filled  and  paid  for 
at  said  advanced  prices. 

It  was  agreed  that  the  total  amount  of  orders  given  prior  to  Octo- 
ber 14th,  and  filled  subsequently  at  said  advanced  prices,  was  $1604.99 
at  list  prices;  that  the  difference  between  the  price  originally  agreed 
upon  and  said  advanced  price  was  $130.08;  that  the  amount  of  orders 
given  after  October  14th,  and  filled  at  said  advanced  price,  was 
$7380.13  at  list  prices;  and  that  the  difference  between  the  price  orig- 
inally agreed  upon  and  said  advanced  price  was  $578.15. 

The  judge  found,  as  of  fact,  that  the  contract  was  made  as  alleged. 

The  plaintiffs  asked  the  judge  to  rule  that  the  defendant,  having 
by  its  letters  of  October  14th  and  20th,  repudiated  its  contract  of 
July  8th,  and  refused  to  deliver  any  more  goods  imder  said  contract, 
had  committed  a  breach  of  that  contract;  that  the  plaintiffs  had  not 
waived  said  breach;  that,  for  said  breach,  the  defendant  was  liable 
in  this  action  for  the  damages  thereby  sustained  by  the  plaintiffs; 
and  that  there  was  no  rescission  of  the  contract  of  July  8th  disclosed 
by  the  correspondence.    The  judge  declined  so  to  rule. 

The  defendant  contended  that  there  was  no  contract  between 
the  parties;  that  if  their  dealings  resulted  in  a  contract,  no  action 
could  be  maintained  thereon,  under  the  Statute  of  Frauds;  that  the 
defendant's  letter  of  October  14th,  and  the  plaintiffs'  telegram  of  Oc- 
tober 24th,  constituted  a  rescission  of  the  same;  that  the  defendant's 
revocation  of  the  contract,  if  any,  by  said  letter  of  October  14th,  was 
lawful;  that  the  payment  of  said  advanced  prices  were  voluntary 
payments;  and  that,  upon  all  the  evidence,  the  plaintiffs  could  not 
maintain  this  action. 

The  judge  ruled  that  the  payment  of  said  advanced  prices  by  the 
plaintiffs  was  a  voluntary  payment;  and  on  this  groimd  alone  found 
for  the  defendant. 

If  the  judge  erred  in  said  ruling,  or  refusal  to  rule,  and  if,  upon  the 
foregoing  evidence  and  findings,  the  plaintiffs  could  maintain  their 
action,  judgment  was  to  be  entered  in  their  favor  for  the  sum  of  $130.08 
or  the  sum  of  $578.15,  or  both  sums,  as  the  Court  might  decide  the 
plaintiffs  entitled;  otherwise,  for  the  defendant. 

Field,  J.  We  infer  from  the  report  that  the  Court  found  that  the 
contract  was  not  merely  an  offer  by  the  defendant  to  sell,  which  would 
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have  been  revocable  at  any  time,  except  so  far  as  it  had  been  accepted 
by  the  plaintiffs  in  giving  orders,  and  would  thus  be  a  contract  only 
to  the  extent  of  those  orders;  but  that  it  was  a  contract  whereby  the 
plaintiffs  agreed  to  buy,  and  the  defendant  agreed  to  sell,  such  of  the 
goods  dealt  in  by  the  defendant  as  the  plaintiffs  needed  in  their  trade 
during  the  time  specified.  See  Dickinson  v.  Dodds,  2  Ch.  D.  463. 
The  plaintiffs  were  bound  in  law  to  pay  for  the  goods  sent  after  the 
new  agreement  was  made  according  to  the  prices  stipulated  in  that 
agreement.  In  this  Commonwealth  the  delivery  of  the  goods  by  the 
defendant  tmder  the  new  agreement,  whether  they  were  sent  to  fill 
the  orders  given  before  October  14th,  or  the  orders  given  after,  is 
considered  a  sufiScient  consideration  for  the  new  promise  of  the  plain- 
tiff. WTiether  the  new  agreement  was  substituted  for  the  old,  and  thus 
operated  as  a  rescission  or  discharge  of  it,  must  be  determined  by  the 
intention  of  the  parties,  to  be  ascertained  from  their  correspondence 
and  conduct.  Munroe  v.  Perkins,  9  Pick.  298;  Cimmiings  v.  Arnold, 
3  Met.  486;  Steams  v.  Hall,  9  Cush.  31;  Hohnes  v.  Doane,  9  Cush. 
135;  Peck  v.  Bequa,  13  Gray,  407;  Lawrence  v.  Davey,  28  Vt.  264; 
Stewart  v.  Keteltas,  36. N.  Y.  388;  Cooke  v.  Murphy,  70  HI.  96; 
Moore  v.  Detroit  Locomotive  Works,  14  Mich.  266. 

K  we  assume  that  the  original  agreement  was  sufficiently  definite 
to  constitute  a  valid  contract,  as  it  was  a  continuing  contract,  the 
parties  could  clearly  substitute  for  it  a  new  contract,  which  should 
determine  their  rights  and  liabilities  after  the  new  contract  was  made, 
and  this  would  operate  as  a  waiver  or  discharge  of  the  first  contract 
as  to  future  orders  and  deliveries,  unless  it  appeared  that  the  first 
contract  had  been  broken  by  an  absolute  refusal  on  the  part  of  the 
defendant  to  perform  it,  and  that  the  new  contract  was  not  intended 
to  be  a  discharge  of  the  breach.  As  to  the  orders  given  before  Oc- 
tober 14th,  which  the  defendant  had  refused  to  fill,  if  the  new  con- 
tract by  its  terms  covered  those,  we  think  the  same  rule  holds.  If 
the  parties  agreed  that  these  orders  should  be  filled  at  the  prices 
stipulated  for  in  the  new  contract,  without  considering  whether  the 
new  agreement  would  of  itself  be  a  discharge  of  these  partial  breaches, 
performance  of  the  new  agreement  would  operate  as  a  discharge,  or 
an  accord  and  satisfaction,  unless  it  appeared  that  such  was  not  the 
intention  of  the  parties.  Such  a  substituted  agreement  prima  fade 
takes  the  place  of  the  original  agreement  as  to  everything  remaining 
imperformed. 

Our  construction  of  the  correspondence  and  conduct  of  the  parties 
is,  that  it  was  not  understood  or  intended  by  both  parties  that  the 
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plaintiffs  should  retain  their  right  of  action,  if  they  bad  any^  for  the 
alleged  breach  of  the  original  contract. 
Judgment  for  the  defendant.^ 
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In  the  Supreme  Court  of  Minnesota,  1895 

[Reported  in  61  Minnesota,  482] 

Appeal  by  defendant  from  an  order  of  the  District  Court  for  St. 
Louis  County,  Ensign,  J.,  overruling  a  demurrer  to  both  causes  of 
action  in  the  complaint.  Reversed  as  to  the  first  cause  of  action. 
Afiirmed  as  to  the  second  cause  of  action. 

Start,  C.  J.*  This  is  an  action  brought  by  the  plaintiff,  as  surviv- 
ing partner  of  the  firm  of  Wolf  &  King,  to  recover  a  balance  claimed 
to  be  due  for  the  construction  of  a  portion  df  the  defendant's  line  of 
railway.  The  complaint  alleges  two  supposed  causes  of  action,  to 
each  of  which  the  defendant  demurred  on  the  ground  that  neither 
states  facts  constituting  a  cause  of  action.  From  an  order  overruling 
the  demurrer  the  defendant  appealed. 

1.  The  complaint  for  a  first  cause  of  action  alleges,  among  other 

1  "The  main  question  is,  whether  there  being  this  contraot  under  seal  for  a 
stipulated  sum,  an  action  Ues  on  a  general  assmnpsit  for  the  amount  which  the 
building  actually  cost;  which  is  more  than  the  sum  specified  in  the  contract.  It  is 
said  on  the  part  of  the  plaintiff  that,  having  made  a  losing  bargain  and  being  un- 
willing and  unable  to  go  on  with  the  work,  Perkins  and  Payne  assured  him  that 
he  should  not  suffer;  and  that  the  work  was  carried  on  and  finished  upon  their 
engagement  and  promise  that  he  should  have  a  reasonable  compensation,  without 
regard  to  the  special  contract.  This  engagement  is  to  be  considered  as  proved, 
if  by  law  it  was  admissible  to  show  a  waiver  of  a  special  contract.    *    *    * 

"The  parol  promise,  it  is  contended  was  without  consideration.  This  depends 
entirely  upon  the  question  whether  the  first  contract  was  waived.  The  plaintiff 
having  refused  to  perform  that  contract,  as  he  might'  do,  subjecting  himself  to 
such  damages  as  the  other  parties  might  show  they  were  entitled  to  recover,  he 
afterwards  went  on  upon  the  faith  of  the  new  promise  and  finished  the  work.  This 
was  a  sufficient  consideration. — Per  Ctariam  in  Munroe  v.  Perkins  (1830),  9 
Pickering,  298. 

See  also  Rollins  v.  Marsh  (1880),  128  Mass.  116;  McCabe  Construction  Co.  y. 
Utah  Construction  Co.  (D.  C,  D.  Ore.  1912),  199  Fed.  976.— Eds. 

>  Buck,  J.,  took  no  part. 
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things,  substantially,  that  in  January,  1893,  the  finn  of  Wolf  &  King 
entered  into  three  written  contracts  with  the  president  and  repre- 
sentative of  the  defendant  for  the  grading,  clearing,  grubbing,  and 
construction  of  the  roadbed  of  its  railway  for  a  certain  stipulated 
price  for  each  of  the  general  items  of  work  and  labor  to  be  performed; 
that  the  firm  entered  upon  the  performance  of  such  contracts,  but  in 
the  latter  part  of  February,  1893,  in  the  course  of  such  performance, 
unforeseen  difficulties  of  construction,  involving  unexpected  expenses, 
and  such  as  were  not  anticipated  by  the  parties  to  the  contracts,  were 
encountered.    That  the  firm  of  Wolf  <fe  King  found  that  by  reason 
of  such  difficulties  it  would  be  impossible  to  complete  the  contracts 
within  the  time  agreed  upon  without  employing  an  additional  and  an 
unusual  force  of  men  and  means,  and  at  a  loss  of  not  less  than  $40,000 
to  them,  and  consequently  they  notified  the  representative  of  the 
defendant  that  they  would  be  imable  to  go  forward  with  the  con- 
tracts, and  unable  to  complete  or  prosecute  the  work.    Thereupon 
such  representative  entered  into  an  agreement  with  them  modifying 
the  written  contracts,  whereby  he  agreed  that  if  they  would  "go 
forward  and  prosecute  the  said  work  of  construction,  and  complete 
said  contract,^'  he  would  pay  or  cause  to  be  paid  to  them  an  additional 
consideration  therefor,  up  to  the  full  extent  of  the  cost  of  the  work, 
so  that  they  should  not  be  compelled  to  do  the  work  at  a  loss  to  them- 
selves; that  in  consideration  of  such  promise  they  agreed  to  forward 
the  work  rapidly,  and  force  the  same  to  completion,  in  the  manner 
provided  in  the  specifications  for  such  work,  and  referred  to  in  such 
contracts.   That  in  reliance  upon  the  agreement  modifying  the  former 
contracts,  and  in  reliance  upon  such  former  contracts,  they  did  prose- 
cute and  complete  the  work  in  accordance  with  the  contracts  as  so 
modified  by  the  oral  agreement,  to  the  satisfaction  of  all  parties  in 
interest.    That  such  contracts  and  the  oral  contract  modif3dng  them . 
were  duly  ratified  by  the  defendant,  and  that  the  actual  cost  of  such 
construction  was  not  less  than  $30,000  in  excess  of  the  stipulated 
amoimt  provided  for  in  the  original  written  contracts. 

It  is  claimed  by  appellant  that  the  complaint  g^ows  no  considera- 
tion for  the  alleged  promise  to  pay  extra  compensation  for  the  work; 
that  it  is  at  best  simply  a  promise  to  pay  the  contractors  an  addi- 
tional compensation  if  they  would  do  that  which  they  were  already 
legally  bound  to  do.  The  general  rule  is  that  a  promise  of  a  party  to  a 
contract  to  do,  or  the  doing  of  that  which  he  is  already  under  a  legal 
obligation  to  do  by  the  terms  of  the  contract,  is  not  a  valid  considera- 
tion to  support  the  promise  of  the  other  party  to  pay  an  additional 
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compensation  for  such  perfonnance.  1  Chitty,  Cont.  60;  Pollock, , 
Cont.  176  (161);  Leake,  Cont.  621.  In  other  words,  a  promise  by  one 
party  to  a  subsisting  contract  to  the  opposite  party  to  prevent  a 
breach  of  the  contract  on  his  part  is  without  consideration.  The 
following  cases  sustain  and  illustrate  the  practical  application  of  the 
rule.  Ayers  v.  Chicago,  B.  I.  &  P.  R.  Co.,  52  Iowa,  478, 3  N.  W.  622; 
McCarty  v.  Hampton  B,  Ass'n,  61  Iowa,  287, 16  N.  W.  114;  Lingen- 
f elder  v.  Wainwright  B.  Co.,  103  Mo.  578,  15  S.  W.  844;  Vanderbilt 
V.  Schreyer,  91 N.  Y.  392;  Reynolds  v.  Nugent,  25  Ind.  328;  Robinson 
V.  Jewett,  116  N.  Y.  40,  22  N.  E.  224;  Wimer  v.  Worth  Tp.,  104 
Pa.  St.  317, 

If  the  allegations  of  the  complaint,  when  taken  togeth^,  are  in 
legal  effect  sunply  that  the  contractors,  finding  by  the  test  of  experi- 
ence in  the  prosecution  of  the  work  that  they  had  agreed  to  do  that 
which  involved  a  greater  expenditure  of  money  than  they  calculated 
upon,  that  they  had  made  a  losing  contract,  and  thereupon  notified 
the  opposite  party  that  they  were  unable  to  proceed  with  the  work, 
and  he  promised  them  extra  compensation  if  they  would  p>erform 
their  contract,  the  case  is  within  the  rule  stated,  and  the  demurrer 
ought  to  have  been  sustained  as  to  the  first  cause  of  action. 

It  is  claimed,  however,  by  the  respondent,  that  such  is  not  the 
proper  construction  of  the  complaint,  and  that  its  allegations  bring 
the  case  within  the  rule  adopted  in  several  States,  and  at  least  ap- 
proved in  our  own,  to  the  effect  that  if  one  party  to  a  contract  refuses 
to  perform  his  part  of  it  unless  promised  some  further  pay  or  benefit 
than  the  contract  provides,  and  such  promise  is  made  by  the  other 
party,  it  is  supported  by  a  valid  consideration,  for  the  making  of  the 
new  promise  shows  a  rescission  of  the  original  contract  and  the  sub- 
stitution of  another.  In  other  words,  that  the  party,  by  refusing  to 
perform  his  contract,  thereby  subjects  himself  to  an  action  for  damage^; 
and  the  opposite  party  has  his  election  to  bring  an  action  for  the 
recovery  of  such  damages  or  to  accede  to  the  demands  of  his  adversary 
and  make  the  promise;  and  if  he  does  so  it  is  a  relinquishment  of  the 
original  contract  and  the  substitution  of  a  new  one.  M unroe  v. 
Perkins,  9  Pick.  298;  Bryant  v.  Lord,  19  Minn.  342  (396);  Moore  v. 
Detroit  L.  Works,  14  Mich.  266;  Goebel  v.  Linn,  47  Mick  489,  11 
N.  W.  284;  Rogeng  v.  Rogers,  139  Mass.  440, 1 N.  E.  122. 

The  doctrine  of  these  cases  as  it  is  frequently  applied  does  not  com- 
mend itself  either  to  our  judgment  or  our  sense  of  justice,  for  where 
the  refusal  to  perform  and  the  promise  to  pay  extra  compensation  for 
perfonnance  of  the  contract  are  one  transaction,  and  there  are  no 
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exceptional  drcumstances  making  it  equitable  that  an  increased 
compensafcioii  should  be  demanded  and  paid,  no  amount  of  astute 
reasoning  can  change  the  plain  fact  that  the  party  who  refuses  to 
perform,  and  thereby  coerces  a  promise  from  the  other  party  to  the 
contract  to  pay  him  an  increased  compensation  for  doing  that  which 
he  is  l^ally  bound  to  do,  takes  an  unjustifiable  advantage  of  the 
necessities  of  the  other  party.  To  hold,  imder  such  circumstances, 
that  the  party  making  the  promise  for  esctra  compensation  is  presumed 
to  have  voluntarily  elected  to  relinquish  and  abandon  all  of  his  rights 
under  the  original  contract,  and  to  substitute  therefor  the  new  or 
modified  agreement,  is  to  wholly  disregard  the  natural  inference  to 
be  drawn  from  the  transaction,  and  invite  parties  to  repudiate  their 
contract  obligations  whenever  they  can  gain  thereby. 

There  can  be  no  legal  presumption  that  such  a  transaction  is  a 
voluntary  rescission  or  modification  of  the  original  contract,  for  the 
natural  inference  to  be  drawn  from  it  is  otherwise  in  the  absence  of 
any  equitable  considerations  justifying  the  demand  for  e^ra  pay. 
In  such  a  case  the  obvious  inference  is  that  the  party  so  refusing  to 
perf arm  his  contract  is  seeking  to  take  advantage  of  the  necessities 
of  the  other  party  to  force  from  him  a  promise  to  pay  a  further  sum 
for  that  which  he  is  already  legally  entitled  to  receive.    Surely  it 
would  be  a  travesty  on  justice  to  hold  that  the  party  so  making  the 
promise  for  extra  pay  was  estopped  from  asserting  that  the  promise 
was  without  consideration.    A  party  cannot  lay  the  foundation  of  an 
estoppel  by  his  own  wrong.    If  it  be  conceded  that  by  the  new  prom- 
ise the  party  obtains  that  which  he  could  not  compel — ^viz.,  a  specific 
performance  of  the  contract  by  the  other  party — still  the  fact  remains 
that  the  one  party  has  obtained  thereby  only  that  which  he  was 
legally  entitled  to  receive,  and  the  other  party  has  done  only  that 
which  he  was  legally  bound  to  do.   How,  then,  can  it  be  said  that  the 
legal  rights  or  obligations  of  the  party  are  changed  by  the  new  prom- 
ise?   It  is  entirely  competent  for  the  parties  to  a  contract  to  modify 
or  to  waive  their  rights  under  it,  and  ingraft  new  tenns  upon  it,  and 
in  such  a  case  the  promise  of  one  party  is  the  consideration  for  that  of 
the  other;  but  where  the  promise  to  the  one  is  simply  a  repetition  of 
a  subsisting  legal  promise  there  can  be  no  consideration  for  the 
promise  of  the  other  party,  and  there  is  no  warrant  for  inferring  that 
the  parties  have  voluntarily  rescinded  or  modified  their  contract. 

But  where  the  party  refusing  to  complete  his  contract  does  so  by 
reason  of  some  unforeseen  and  substantial  difficulties  in  the  perform- 
ance of  the  contract,  which  were  not  known  or  anticipated  by  the 
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parties  when  the  contract  was  entered  into,  and  which  cast  upon  him 
an  additional  burden  not  contemplated  by  the  parties,  and  the  op- 
posite party  promises  liim  extra  pay  or  benefits  if  he  will  complete 
his  contract,  and  he  so  promises,  the  promise  to  pay  is  supported  by 
a  valid  consideration.  In  such  a  case  the  natural  inference  arising 
from  the  transaction,  if  unmodified  by  any  equitable  considerations, 
is  rebutted,  and  the  presumption  arises  that  by  the  voluntary  and 
mutual  promises  of  the  parties  their  respective  rights  and  obligations 
under  the  original  contract  are  waived,  and  those  of  the  new  or  modi- 
fied contract  substituted  for  them.  Cases  of  this  character  form  an 
exception  to  the  general  rule  that  a  promise  to  do  that  which  a  party 
is  already  legally  bound  to  do  is  not  a  sufficient  consideration  to 
support  a  promise  by  the  other  party  to  the  contract  to  give  the  former 
an  additional  compensation  or  benefit.    1  Whart.  Cont.  §  500. 

On  the  other  hand,  where  no  unforeseen  additional  burdens  have 
been  cast  upon  a  party  refusing  to  perform  his  contract,  which  make 
his  refusal  to  perform,  unless  promised  further  pay,  equitable,  and 
such  refusal  and  promise  of  extra  pay  are  all  one  transacticm,  the 
promise  of  f  mther  compensation  is  without  consideration,  and  the  case 
falls  within  the  general  rule,  and  the  promise  cannot  be  legally  en- 
forced, although  the  other  party  has  completed  his  contract  in  reliance 
upon  it.  This  proposition,  in  our  opinion,  is  correct  on  principle  and 
supported  by  the  weight  of  authority. 

What  unforeseen  difficulties  and  burdens  will  make  a  party's 
refusal  to  go  forward  with  his  contract  equitable,  so  as  to  take  the 
case  out  of  the  general  rule  and  bring  it  within  the  exception,  must 
depend  upon  the  facts  of  each  particular  case.  They  must  be  sub- 
stantial, unforeseen,  and  not  within  the  contemplation  of  the  parties 
when  the  contract  was  made.  They  need  not  be  such  as  would  legally 
justify  the  party  in  his  refusal  to  perform  his  contract,  unless  promr 
ised  extra  pay,  or  to  justify  a  court  of  equity  in  relieving  him  from  the 
contract;  for  they  are  sufficient  if  they  are  of  such  a  character  as  to 
render  the  party's  demand  for  extra  pay  manifestly  fair,  so  as  to 
rebut  all  inference  that  he  is  seeking  to  be  relieved  from  an  unsatis- 
factory contract,  or  to  take  advantage  of  the  necessities  of  the  op- 
posite party  to  coerce  from  him  a  promise  for  further  compensation. 
Inadequacy  of  the  contract  price,  which  is  the  result  of  an  error  of 
judgment,  and  not  of  some  excusable  mistake  of  fact,  is  not  sufficient. 

The  cases  of  Meech  v.  City  of  Buflfalo,  29  N.  Y.  198,  where  the  un- 
foreseen difficulty  in  the  execution  of  the  contract  was  quicksand,  in 
place  of  expected  ordinary  earth  excavation,  and  Michaud  v.  Mac- 
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Gregor,  supra,  p.  108,  63  N.  W.  479,  where  the  unfoi'eseen  obstacles 
were  rocks  below  the  surface  of  the  lots  to  be  excavated,  which  did 
not  naturally  bdong  there,  but  were  placed  there  by  a  third  party, 
and  of  the  existence  of  which  both  parties  to  the  contract  were  igno- 
rant when  the  contract  was  made,  are  illustrations  of  what  unfore- 
seen difficulties  will  take  a  case  out  of  the  general  rule. 

Do  the  allegations  of  fact  contained  in  plaintiff's  first  alleged  cause 
of  action  bring  his  case  within  the  exception?  Clearly  not;  for  elimi- 
nating all  conclusions,  and  considering  only  the  facts  alleged,  there  is 
nothing  to  make  the  case  exceptional,  other  than  the  general  state- 
ment that  the  season  was  so  extraordinary  that  in  order  to  do  the 
stipulated  work  it  would  require  great  and  unusual  expense,  involving 
a  lai^e  use  of  powder  and  extra  time  and  labor  for  the  purpose  of 
blasting  out  the  frozen  earth  and  other  material  which  was  encoun- 
tered. What  the  character  of  this  material  was  we  are  not  told,  or 
what  the  other  extraordinary  conditions  of  the  ground  Were.  The 
Ck>urt  will  take  judicial  knowledge  of  the  fact  that  frozen  ground  on 
the  Missabe  Rai^,  where  the  work  was  to  be  performed,  in  the 
month  of  February,  is  not  unusual  or  extraordinary.  It  was  a  matter 
which  must  have  been  anticipated  by  the  parties,  and  taken  into 
consideration  by  them  when  this  contract  was  made.  The  most  that 
can  be  claimed  from  the  allegations  of  the  complaint  is  that  the  con- 
tractors had  made  a  losing  bargain,  and  refused  to  complete  their 
contract,  and  the  defendant,  by  its  representative,  promised  them  that 
if  they  would  go  forward  and  complete  their  contract  it  would  pay 
them  an  additional  compensation,  so  that  the  total  compensation 
should  be  equal  to  the  actual  cost  of  the  work. 

2.  The  second  cause  of  action  is  supported  by  a  different  and  a 
valid  consideration.  It  fairly  appears  from  the  allegations  of  the 
complaint  as  to  this  cause  of  action  that  the  defendant,  by  changing 
its  line  and  by  its  defaults,  had  so  far  delayed  the  work  of  construction 
as  to  legally  excuse  the  contractors  from  their  obligation  to  complete 
the  work  within  the  time  originally  agreed  upon,  and  that  to  execute 
the  work  within  such  time  would  involve  an  additional  expense. 
Thereupon,  in  consideration  of  their  waiving  the  defaults  and  the 
dela3rs  occasioned  by  the  defendant,  and  promising  to  complete  the 
work  in  time,  so  that  it  could  secure  the  bonds,^  it  promised  to  pay  or 
give  to  them  the  extra  compensation.  This  was  a  legal  consideration 
for  such  promise,  and  the  allegations  of  the  second  general  subdivision 
of  the  complaint  state  a  cause  of  action. 

1  See  Grant  v.  DoluUi,  M.  &  N.  Ry.  Co.,  supra,  pp.  396-07. 
20 
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So  much  of  the  order  appealed  from  ss  overruled  the  defendant's 
demurrer  to  the  supposed  first  cause  of  action  in  the  plaintiff's  com* 
plaint  must  be  reversed,  and  as  to  so  much  of  it  as  overruled  the  de- 
murrer to  the  second  cause  of  action  it  must  be  affirmed,  and  the  case 
remanded  to  the  District  Court  of  the  county  of  St.  Louis  with  the 
direction  to  modify  the  order  appealed  from  so  as  to  sustain  the  de- 
murrer as  to  the  first  cause  of  action,  with  or  without  leave  to  the 
plaintiff  to  amend,  as  such  Ck)urt  may  deem  to  be  just. 

So  ordered. 


SHADWELL  v.  SHADWELL 

In  the  Common  Pleas,  1860 

[Reported  in  30  Law  Journal  Reports,  Conmion  Pleas,  145] 

The  declaration  stated  that  the  testator,  in  his  lifetime  (in  consider^ 
ation  that  the  plaintiff  would  marry  Ellen.  NichoU),  a|p:'eed  with  and 
promised  the  plaintiff,  who  was  then  unmarried,  in  the  terms  contained 
in  a  writing  in  the  form  of  a  letter,  addressed  by  the  said  testator  to 
the  plaintiff,  which  writing  was  and  is  in  the  words,  letters,  and  fig- 
ures following — ^that  is  to  say: 

"Cray's  Inn,  August  11,  1838. 
''My  Dear  Lancey:  I  am  glad  to  hear  of  your  intended  marriage 
with  Ellen  NichoU;  and,  as  I  promised  to  assist  you  at  starting,  I  am 
happy  to  tell  you  that  I  will  pay  to  you  £150  yearly  during  my  life, 
and  until  your  annual  income  derived  from  your  profession  of  a 
Chancery  barrister  shall  amount  to  600  guineas,  of  which  your  own 
admission  will  be  the  only  evidence  that  I  shall  receive  or  require. 

"Your  ever  affectionate  uncle, 

"Charles  Shadwell." 

Averment  that  the  plaintiff  did  all  things  necessary,  and  all  things 
necessary  happened,  to  entitle  him  to  have  the  said  testator  pay  to 
him  eighteen  of  the  said  yearly  sums  of  £150  each  respectively,  and 
that  the  time  for  the  payment  of  each  of  the  said  eighteen  yeariy 
sums  elapsed  after  he  married  the  said  Ellen  NichoU,  and  in  the  life- 
time of  the  said  testator,  and  that  the  plaintiff's  annual  income  de- 
rived from  his  profession  of  a  Chancery  barrister  never  amounted  to 
600  guineas,  which  he  was  always  ready  and  willing  to  admit  and 


8HADWELL  V.   SHADWELL  307 

state  to  the  said  testator,  and  the  s^d  testator  paid  to  the  plaintiff 
twelve  of  the  said  eighteen  yearly  sums  which  first  became  payable, 
and  part,  to  wit,  £12  of  the  thirteenth;  yet  the  said  testator  made 
default  in  paying  the  residue  of  the  said  thirteenth  yearly  sum,  which 
residue  is  still  in  arrear  and  unpaid,  and  in  paying  the  five  of  the  said 
eighteen  yearly  siuns  which  last  became  payable,  and  the  said  five 
sums  are  still  in  anear  and  unpaid. 

Fourth  plea,  that  before  and  at  the  time  of  the  making  of  the  sup- 
posed agreement  and  promise  in  the  declaration  mentioned,  the  said 
marriage  had  been  and  was  without  any  request  by  or  on  the  part  of 
the  testator  touching  the  said  intended  marriage,  but  at  the  request 
of  the  plaintiff,  intended  and  agreed  upon  between  the  plaintiff  and 
the  said  Ellen  NichoU,  of  which  the  testator  before  and  at  the  time 
of  making  the  supposed  agreement  and  promise  also  had  notice,  and 
the  said  marriage  was  after  the  making  of  the  supposed  agreement  and 
promise  duly  had  and  solemnized  as  in  the  declaration  mentioned, 
at  the  request  of  the  plaintiff,  and  without  the  request  of  the  testator. 
And  the  defendants  further  say,  that  save  and  except  as  escpressed 
and  contained  in  the  writing  set  forth  in  the  declaration,  there  never 
was  any  consideration  for  the  supposed  agreement  and  pr(»nise  in 
the  declaration  mentioned,  or  for  the  performance  thereof. 

Fifth  plea,  to  part  of  the  claim  of  the  plaintiff,  to  wit,  to  so  much 
thereof  as  accrued  due  in  and  after  the  year  1855,  the  defendants  say 
that  although  the  supposed  agreement  and  promise  in  the  declaration 
mentioned  were  made  upon  the  terms  then  agreed  on  by  the  plaintiff 
and  the  testator,  that  the  plaintiff  should  continue  in  practice  and 
carry  on  the  profession  of  such  Chancery  barrister  as  aforesaid,  and 
should  not  abandon  the  same;  yet  that  after  the  making  of  the  said 
agreement  and  promise,  and  before  the  accruing  of  the  supposed 
causes  by  this  plea  {beaded  to  and  in  the  declaration  mentioned,  or 
any  part  thereof,  the  plaintiff  voluntarily,  and  without  the  leave  or 
license  of  the  testator,  relinquished  and  gave  up  and  abandoned  the 
practice  of  the  said  profession  of  a  Chancery  barrister,  which  before 
and  at  the  time  of  the  said  making  of  the  sdd  supposed  agreement  and 
promise,  he  had  so  carried  on  as  aforesaid;  and  although  the  plaintiff 
could  and  might,  during  the  time  in  this  plea  and  in  the  declaration 
mentioned,  have  continued  to  practice  and  carry  on  that  profession 
as  aforesaid,  yet  the  plaintiff,  after  such  abandonment  thereof,  never 
was  ready  and  willing  to  practise  the  same  as  aforesaid,  but  practised 
only  as  a  revising  barrister — ^that  is  to  say,  as  a  barrister  appointed 
yearly  to  revise  the  list  of  voters  for  the  year,  for  the  county  of  Mid- 
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dleseXy  according  to  the  provisions  of  ttie  statutes  in  that  behalf,  by 
holding  open  courts  for  such  revision  at  the  times  and  places  in  that 
behalf  provided  by  the  said  statutes. 

Second  replication  to  the  fourth  plea,  that  the  said  agreement  de« 
clared  on  was  made  in  writing,  signed  by  the  said  testator,  and  was 
and  is  in  the  words,  letters,  and  figures  following,  and  in  none  other — 
that  is  to  say  [setting  out  the  letter  as  in  the  declaration  above]. 
Averment  that  the  plaintiff  afterward  married  the  said  Ellen  NichoU, 
relying  on  the  said  promise  of  the  said  testator,  which  at  the  time  of 
the  said  marriage  was  in  full  force,  not  in  any  way  vacated  or  revoked, 
and  that  he  so  married  while  his  annual  income  derived  from  his  pro- 
fession of  a  Chancery  barrister  did  not  amoimt,  and  was  not  by  him 
admitted  to  amount,  to  600  guineas. 

Second  replication  to  the  fifth  plea,  that  the  said  agiBement  de« 
clared  on  was  in  writing,  signed  by  the  said  testator,  and  was  and  is 
in  the  words,  letters,  and  figures  set  out  in  the  n^ct  preceding  replica- 
tion, and  in  none  other,  and  that  the  terms  upon  which  it  is  in  the 
fifth  plea  alleged  that  the  said  agreement  and  promise  were  made 
were  no  part  of  the  agreement  and  promise  declared  on,  and  the  per* 
formance  of  them  by  the  plaintiff  was  not  a  condition  precedent  to 
the  plaintiff ^s  right  to  be  paid  the  said  annuity. 

Demurrers  to  the  replications  to  the  fourth  and  fifth  pleas.  Joinder 
in  demurrer. 

Erle,  C.  J.,  now  delivered  the  judgment  of  himself  and  Keating,  J. 
The  question  raised  by  the  demurrer  to  the  replication  to  the  fourth 
plea  is,  whether  there  was  a  consideration  to  support  the  action  on 
the  promise  to  pay  an  annuity  of  £150  per  annum.  If  there  be  such  a 
consideration  it  is  a  marriage;  therefore  the  promise  is  within  the  Stat- 
ute of  Frauds,  and  the  consideration  must  appear  in  the  writing  con- 
taining the  promise — ^that  is,  in  the  letter  of  August  11th,  1838— and 
in  the  surrounding  circumstances  to  be  gathered  therefrom,  together 
with  the  averments  on  the  record.  The  circumstances  are  that  the 
plaintiff  had  made  an  engagement  to  marry  Ellen  Nicholl,  his  uncle 
promising  him  to  assist  him  at  starting,  by  which,  as  I  understand 
the  words,  he  meant  on  commencing  his  married  life.  Then  the  letter 
containing  the  promise  declared  on  is  said  to  specify  what  the  assist- 
ance would  be — ^namely,  £150  per  annum  during  the  uncle's  life,  and 
until  the  plaintiff's  professional  income  should  be  acknowledged  by 
him  to  exceed  600  guineas;  and  a  further  averment,  that  the  plaintiff, 
relying  upon  his  promise,  without  any  revocation  on  the  part  of  the 
uncle,  did  marry  Ellen  Nicholl.    Then,  do  these  facts  show  that  the 
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promise  was  in  consideration,  either  of  the  loss  to  be  sustained  by  the 
plaintiff,  or  the  benefit  to  be  derived  from  the  plaintiff  to  the  uncle  at 
his,  the  uncle's  request?  My  answer  is  in  the  affirmative.  First,  do 
these  facts  show  a  loss  sustained  by  the  plaintiff  at  the  uncle's  request? 
When  I  answer  this  in  the  affirmative,  I  am  aware  that  a  man's 
marriage  with  the  woman  of  his  choice  is  in  one  sense  a  boon,  and  in 
that  sense  the  reverse  of  a  loss;  yet,  as  between  the  plaintiff  and  the 
party  promising  an  inc(Hne  to  support  the  marriage,  it  may  be  a  loss. 
The  plaintiff  may  have  made  the  most  material  changes  in  his  position, 
and  Iiave  induced  the  object  of  his  affections  to  do  the  same,  and  have 
incurred  pecuniary  liabilities  resulting  in  embarrassments,  which  would 
be  in  every  sense  a  loss  if  the  income  which  had  been  promised  should 
be  withheld;  and  if  the  promise  was  made  in  order  to  induce  the  par- 
ties to  marry,  the  promise  so  made  would  be,  in  legal  effect,  a  request 
to  marry.  Secondly,  do  these  facts  show  a  benefit  derived  from  the 
plaintiff  to  the  uncle  at  his  request?  In  answering  again  in  the  affirm- 
ative, I  am  at  lib^y  to  consider  the  relation  in  which  the  parties 
stood,  and  the  interest  in  the  status  of  the  nephew  which  the  uncle 
declares.  The  marriage  primarily  affects  the  parties  thereto;  but  in 
the  second  d^p:^ee  it  may  be  an  object  of  interest  with  a  near  relative, 
and  in  that  sense  a  benefit  to  him.  This  benefit  is  also  derived  from 
the  plaintiff  at  the  uncle's  request,  if  the  promise  of  the  annuity 
was  intended  as  an  inducement  to  the  marriage;  and  the  averment 
that  the  plaintiff,  relying  on  the  promise,  married,  is  an  averment 
that  the  pr<»ni8e  was  one  inducement  to  the  marriage.  This  is  a 
consideration  averred  in  the  declaration,  and  it  appears  to  me  to  be 
expressed  in  the  latter,  construed  with  the  surroundmg  circumstances. 
No  case  bearing  a  strong  analogy  to  the  present  was  cited,  but  the 
importance  of  enforcing  promises  which  have  been  made  to  induce 
parties  to  marry  has  been  often  recognized,  and  the  cases  of  Monte- 
fiori  V.  Montefiori  and  Bold  v.  Hutchinson  are  examples.  I  do  not  feel 
it  necessary  to  add  anything  about  the  numerous  authorities  referred 
to  in  the  learned  aiguments  addressed  to  us,  because  the  decision  turns 
on  a  question  of  fact,  whether  the  consideration  for  the  promise  is 
IHt>ved  as  pleaded.  I  think  it  is,  and  therefore  my  judgment  on  the 
first  demurrer  is  for  the  plaintiff.  The  second  demurer  raises  the  ques- 
tion, whether  the  plaintiff's  continuing  at  the  bar  was  made  a  condition 
precedent  to  the  right  to  the  annuity.  I  think  not.  The  uncle  prom- 
ises to  continue  the  annuity  until  the  professional  income  exceeds 
the  sum  mentioned,  and  I  find  no  stipulation  that  the  annuity  shall 
cease  if  the  professional  diligence  ceases.    My  judgment  on  this  de- 
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murrer  is  also  for  the  plaintiff,  and  I  should  state  that  this  is  the  judg- 
ment of  my  Brother  Keating  and  myself,  my  Brother  Byles  differing 
With  us. 

Btles,  J.  I  am  of  opinion  that  the  defendant  is  entitled  to  the  judg- 
ment of  the  Court  on  the  demurrer  to  the  second  replication  to  the 
fourth  plea.  It  is  allied  by  the  fourth  plea  that  the  defendant's 
testator  never  requested  the  pkdntiff  to  enter  into  the  engagement  to 
marry,  or  to  marry,  and  that  there  never  was  any  consideration  for 
the  testator's  promise,  except  what  may  be  collected  from  the  letter 
itself  set  out  in  the  declaration.  The  inquiry,  therefore,  narrows  it- 
self to  this  question.  Does  the  letter  itself  disclose  any  consideration 
for  the  promise?  The  consideration  relied  on  by  the  plaintiff's  counsel 
being  the  subsequent  marriage  of  the  plaintiff,  I  think  the  letter 
discloses  no  consideration.  It  is  in  these  words  [his  Lordship  read  it]. 
It  is  by  no  means  clear  that  the  words  "at  starting"  mean  "on  mar- 
riage with  Ellen  NichoU,"  or  with  any  one  else.  The  more  natural 
meaning  seems  to  me  to  be  "at  starting  in  the  profession,"  for  it  will 
be  observed  that  these  words  are  used  by  the  testator  in  reciting  a 
prior  promise,  made  when  the  testator  had  not  heard  of  the  proposed 
marriage  with  Ellen  NichoU,  or,  so  far  as  appears,  heard  of  any  pro- 
posed marriage.  This  construction  is  fortified  by  the  consideration 
that  the  annuity  is  not,  in  terms,  made  to  begin  from  the  marriage, 
but,  as  it  should  seem,  from  the  date  of  the  letter.  Neither  is  it  in 
terms  made  defeasible  if  Ellen  NichoU  should  die  before  marriage. 
But  even  on  the  assumption  that  the  words  "at  starting"  mean  "on 
marriage,"  I  still  think  that  no  consideration  appears  sufficient  to 
sustain  the  promise.  The  promise  is  one  which,  by  law,  must  be  in 
writing;  and  the  fourth  plea  shows  that  no  consideration  or  request, 
dehors  the  letter,  existed,  and,  therefore,  that  no  such  consideration 
or  request  can  be  alluded  to  by  the  letter.  Marriage  of  the  plaintiff 
at  the  testator's  express  request  would  be,  no  doubt,  an  ample  con- 
sideration, but  marriage  of  the  plaintiff  without  the  testator's  re- 
quest is  no  consideration  to  the  testator.  It  is  true  that  marriage  is, 
or  may  be  a  detriment  to  the  plaintiff;  but  detriment  to  the  plaintiff 
is  not  enough,  unless  it  either  be  a  benefit  to  the  testator  or  be  treated 
by  the  testator  as  such,  by  having  been  suffered  at  his  request.  Sup- 
pose a  defendant  to  promise  a  plaintiff,  "I  wiU  give  you  £500  if  you 
break  your  leg,"  would  that  detriment  to  the  plaintiff,  should  it  hap- 
pen, be  any  consideration?  If  it  be  said  that  such  an  accident  is  an 
involuntary  mischief,  would  it  have  been  a  binding  promise  if  the 
testator  had  said,  "I  will  give  you  £100  a  year  while  you  continue  in 
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your  present  chambers''?    I  coiiceiye  that  the  promise  would  not 
be  binding  for  want  of  a  previous  request  by  the  testator.    Now,  the 
testator  in  the  case  before  the  court  derived,  so  far  as  appears,  no 
personal  benefit  from  the  marriage.    The  question,  therefore,  is  still 
further  narrowed  to  this  point,  Was  the  marriage  at  the  testator's 
request?    Express  request  there  was  none.    Can  any  request  be  in^ 
plied?    The  only  words  from  which  it  can  be  contended  that  it  b  to  be 
implied  are  the  words,  ''I  am  glad  to  hear  of  your  intended  marriage 
with  Ellen  NichoU."    But  it  appears  from  the  fourth  plea  that  that 
marriage  had  already  been  agreed  on,  and  that  the  testator  knew  it. 
These  words,  therefore,  seem  to  me  to  import  no  more  than  the 
satisfaction  of  the  testator  at  the  engagement  as  an  accomplished  fact. 
No  request  can,  as.lt  seems  to  me,  be  inferred  from  them.    And, 
further,  how  does  it  appear  that  the  testator's  implied  request,  if  it 
could  be  implied,  or  his  promise,  if  that  promise  alone  would  suffice, 
or  both  together,  were  intended  to  cause  the  marriage,  or  did  cause  it, 
so  that  the  marriage  can  be  said  to  have  taken  place  at  the  testator's 
request,  or,  in  other  words,  in  consequence  of  that  request?    It  seems 
to  me,  not  only  that  this  does  not  appear,  but  that  the  contrary  ap* 
pears;  for  the  plaintiff  before  the  letter  had  already  bound  himself 
to  marry  by  placing  himself  not  only  under  a  moral,  but  under  a  legal 
obligation  to  marry,  and  the  testator  knew  it.   The  well-known  cases 
which  have  been  cited  at  the  bar  in  support  of  the  position  that  a 
promise,  based  on  the  consideration  of  doing  that  which  a  man  is 
already  bound  to  do,  is  invalid,  apply  to  this  case;  and  it  is  not  neces- 
sary, in  order  to  invalidate  the  consideration,  that  the  plaintiff's 
prior  obligation  to  afford  that  confflderation  should  have  been  an 
obligation  to  the  defendant.   It  may  have  been  an  obligation  to  a  third 
person.   See  Herring  v.  Dorell  ^  and  Atkinson  v.  Settree.^  The  reason 
why  the  doing  what  a  man  is  already  bound  to  do  is  no  consideration, 
is  not  only  because  such  a  consideration  is  in  judgment  of  law  of  no 
value,  but  because  a  man  can  hardly  be  allowed  to  say  that  the  prior 
legal  obligation  was  not  his  determining  motive.    But^  whether  he 
can  be  allowed  to  say  so  or  not,  the  plaintiff  does  not  say  so  here.   He 
does,  indeed,  make  an  attempt  to  meet  this  difficulty  by  alleging,  in 
the  replication  to  the  fourth  plea,  that  he  married  relying  on  the 
testator's  promise;  but  he  shrinks  from  alleging  that  though  he  had 
promised  to  marry  before  the  testator's  promise  to  him,  nevertheless, 
he  would  have  broken  his  engag^nent,  and  would  not  have  married 
without  the  testator's  promise.    A  man  may  rely  on  encouragements 
« 8  DowL  P.  C.  604.  *  WiUee,  482. 
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to  the  performance  of  his  duty  who  yet  is  prepared  to  do  his  duty  with- 
out those  encouragements.  At  the  utmost,  the  allegation  that  he 
relied  on  the  testator's  promise  seems  to  me  to  import  no  more  than 
that  he  believed  the  testator  would  be  as  good  as  his  word.  It  ap- 
pears to  me,  for  these  reasons,  that  this  letter  is  no  more  than  a  letter 
of  kindness,  creating  no  legal  obligation.  In  their  judgment  on  the 
other  portions  of  the  record  I  agree  with  the  rest  of  the  Court. 
Judgment  far  the  plaintiff. 


SCOTSON  V.  PEGG 

In  the  Exchequer,  1861 

[Reported  in  6  Hurlstone  A  Norman,  295] 

Declaration.  For  that  in  ccMisideration  that  the  plaintiffs,  at  the 
request  of  the  defendant,  would  deliver  to  the  defendant  a  certain 
cargo  of  coals,  then  on  board  a  certain  ship  of  the  plaintiffs,  the  de- 
fendant to  take  the  same  from  and  out  of  the  said  ship,  the  defendant 
promised  the  plaintiffs  to  unload  and  dischai^  the  same  at  the  rate 
of  49  tons  of  the  said  coals  during  each  working  day,  after  the  said 
ship  was  ready  to  unload  and  discharge  the  same.  And  although  the 
plaintiffs  did  afterward  deliver  the  said  cargo  to  the  defendant,  and 
were  always  ready  and  willing  to  suffer  and  permit  him  to  take  the 
same  from  and  out  of  the  said  ship  as  aforesaid,  and  although  all 
things  were  done,  and  conditions  precedent  to  be  performed  by  the 
plaintiffs  were  performed  by  the  plaintiffs,  to  entitle  the  plaintiffs  to  a 
performance  of  the  said  promise  by  the  defendant.  Yet  the  defend- 
ant did  not  unload  and  discharge  the  said  cai^  at  the  rate  aforesaid 
during  each  working  day  after  the  said  ship  was  ready  to  unload  and 
discharge  the  same,  and  the  defendant  wholly  neglected  and  refused 
so  to  do  for  five  days  longer  and  more  than  he  ought  to  have  done 
according  to  his  said  promise;  and  the  plaintiffs  were  put  to  expense  in 
and  about  the  maint.ajning  and  keeping  the  master  and  crew  of  the 
said  ship,  etc. 

Plea.  That  before  the  making  of  the  said  promise  the  plaintiffs,  by 
another  contract  made  by  and  between  the  plaintiffs  and  certain 
other  persons,  agreed  with  the  said  certain  other  persons,  for  certain 
freight  therefore  payable  by  the  said  other  persons  to  the  plaintiffs. 
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to  cany  the  said  coals  on  a  certain  voyage  in  the  said  ship,  and  to 
deliver  the  said  coals  to  the  order  of  the  said  other  persons,  which 
contract  was  in  full  force  thence,  until,  and  at  the  time  of  the  making 
of  the  said  promise  and  the  delivery  of  the  said  coals.  And  the  de- 
fendant says  that  before  the  making  of  the  said  promise,  and  after  the 
making  the  said  other  contract,  and  while  the  last-mentioned  contract 
was  in  force,  he  bought  the  coals  of  the  said  other  persons,  who  there- 
upon ordered  the  plaintiffs  to  deliver  the  same  to  the  defendant, 
under  and  according  to  the  said  contract  with  the  said  other  persons, 
of  which  the  plaintiffs  before  the  making  of  the  said  promise  had 
notice.  And  the  defendant  says  that  the  said  order  was  in  full  force 
until  and  at  the  time  of  the  making  of  the  said  promise,  and  thence 
until  and  at  the  delivery  of  the  said  coals,  of  which  the  plaintiffs 
always  had  notice.  And  the  defendant  says  the  then  future  delivery 
to  the  defendant  of  the  said  coals  on  the  terms  in  the  declaration 
mentioned,  which  was  the  consideration  for  the  said  promise,  was  the 
delivery  of  the  said  coals  to  the  order  of  the  said  other  persons,  which 
the  idaintiffs  had  by  the  said  contract  with  such  other  persons  so 
agreed  to  make  as  aforesaid,  and  which  before  and  at  the  time  of 
the  making  of  the  said  promise,  until  and  at  the  time  of  the  said 
delivery,  the  plaintiffs  were,  by,  under,  and  according  to  the  said  con- 
tract with  the  said  other  persons  bound  to  make  as  aforesaid.  And 
the  defendant  says  that  there  never  was  any  consideration  for  his 
said  promise  other  than  the  doing  of  that  which  by  the  said  contract 
with  the  said  other  persons  they  the  plaintiffs,  before  and  at  the  time 
of  the  making  of  the  said  promise,  and  thence  until  the  plaintiffs  did 
it  were  bound  to  do. 

Demurrer  and  joinder  therein. 

IhwdesweU  in  support  of  the  demurrer.  The  plea  is  bad.  It  ad- 
mits a  promise  by  the  defendant  to  unload  the  coal  at  the  rate  of  49 
tons  a  day;  and  the  delivery  of  the  same  by  the  plaintiffs  is  a  sufScient 
consideration  to  support  the  promise.  Hie  defendant,  having  made 
an  express  promise,  is  not  relieved  from  his  obligation  to  perform  it 
because  the  plaintiff  has  entered  into  a  previous  contract  with  another 
person  to  deliver  to  his  order.  The  defence  would  be  available  under 
the  general  issue;  but  the  plea  was  allowed  on  the  authority  of  Shad- 
well  V.  ^ladwell,  C.  B.,  M.  T.  1860.  This  is  an  attempt  to  question 
the  decisions  on  this  subject,  which  have  been  uniform  frcxn  the  time 
of  Jesson  v.  Solly,  4  Taunt.  52. 

The  Ck>urt  then  called  on 

C.  Pollock  to  support  the  plea.   There  is  no  consideration  to  support 
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the  promise.    The  plea  shows  that  the  consideration  alleged  in  the 
declaration  is  the  doing  that  which  the  plaintiffs,  by  their  contract 
with  other  persons,  were  bound  to  do.    The  charter  party  only  speci- 
fies the  time  and  mode  in  which  the  cargo  is  to  be  discharged,  as  be* 
tween  the  charterer  and  shipowner.    [Martin,  B.    You  must  ed^b* 
lish  this,  that  if  a  person  says  to  another,  ''The  goods  which  I  have 
in  my  ship  are  yours,  but  I  will  not  deliver  them  unless  you  pay  my 
lien  for  freight,^'  which  the  latter  agrees  to  do,  the  delivery  of  the  goods 
is  no  consideration  to  support  the  promise  to  pay.]    The  cargo  is  the 
property  of  the  defendant,  and  the.agreement  to  deliver  to  him  that 
which  he  was  entitled  to  have  was  a  nvdum  pactum.   In  Black.  Com.^ 
Vol.  II.,  p.  450,  it  is  said:  ''If  a  man  buys  his  own  goods  in  a  fair  or 
market,  the  contract  of  sale  shall  not  bind  him,  so  that  he  shall  render 
the  price,  unless  the  property  had  been  previously  altered  by  a  former 
sale.''    [WiLDB,  B.   That  is  the  case  of  a  purchase  of  goods,  the  prop- 
erty in  them  being  already  in  the  purchaser,  but  here  the  plaintiffs 
will  not  deliver  the  cargo  to  the  defendant,  whereupon  the  defendant 
says,  "If  you  will  deliver  it  to  me,  I  will  discharge  it  in  a  certain 
manner."]    The  plaintiffs  were  under  a  prior  l^al  obligation  to  de- 
liver the  cargo,  and  therefore  the  promise  to  the  defendant  to  df>  the 
same  thing  was  void.    Where  a  plaintiff  discharged  one  of  two  joint 
debtors,  it  was  held  that  a  promise  by  a  third  person  to  pay  the  debt, 
in  order  to  obtain  the  discharge  of  the  other  debtor,  was  void  for  want 
of  consideration.    Herring  v.  Dorell,  8  Dowl.  P.  C.  604.    So  if  A. 
be  illegally  arrested  by  B.  for  debt,  a  promise  by  C^  to  pay  the  debt 
claimed  by  B.,  in  consideration  of  B.'s  releasing  A.  out  of  custody, 
is  void.   Atkinson  v.  Settree,  Willes,  482.    [Wilde,  B.    In  those  cades 
there  was  a  legal  right  to  the  performance  of  the  very  act  which  was 
bargained  for;  it  is  not  so  here.   Mabtin,  B.   Suppose  a  man  promised 
to-  marry  on  a  certain  day,  and  before  that  day  arrived  he  refused, 
on  the  ground  that  his  income  was  not  sufficient,  whereupon  the 
father  of  the  intended  wife  said  to  him: "  If  you  will  marry  my  daugh- 
ter, I  will  allow  you  £1000  a  year."    Ck)uld  not  that  contract  be  en- 
forced?]   There  would  be  no  consideration  for  such  a  promise,  the 
party  being  already  under  an  obligation  to  many.    A  promise  by  a 
captain  to  pay  his  sailors  increased  wages  for  performing  their  duty 
during  a  storm  is  void  for  want  of  consideration.   [Mabtin,  B.   That 
proceeds  on  the  ground  of  public  policy.   Wilde,  B.   It  often  happens 
that  when  goods  arrive  in  a  ship,  and  there  is  a  lien  upon  them,  a 
merchant  who  wants  to  get  possession  of  the  goods  promises  to  pay  the 
lien  if  the  master  will  deliver  them  to  him.    A  man  may  be  bound  by 
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his  contract  to  do  a  particular  thing,  but  while  it  is  doubtful  whether 
or  no  he  will  do  it,  if  a  third  person  steps  in  and  says,  ^'I  will  pay  you 
if  you  will  do  it,"  the  performance  is  a  valid  consideration  for  the  pay- 
ment. Martin,  B.  If  a  builder  was  imder  a  contract  to  finish  a 
bouse  on  a  particular  day,  and  the  owner  promised  to  pay  him  a  sum 
of  money  if  he  would  do  it,  what  is  to  prevent  the  builder  from  re- 
covering the  money?]  As  the  plaintiffs  would  be  doing  a  wrong  by 
not  fulfilling  their  contract,  it  must  be  presumed  that  the  prior  legal 
obligation,  and  not  the  subsequent  promise,  was  the  motive  for  their 
delivery  of  the  cargo. 

Martin,  B.  I  am  of  opinion  that  the  plea  is  bad,  both  on  principle 
and  in  law.  It  is  bad  in  law  because  the  ordinary  rule  is,  that  any 
act  done  whereby  the  contracting  party  receives  a  benefit  is  a  good 
consideration  for  a  promise  by  him.  Here  the  benefit  is  the  delivery 
of  the  coals  to  the  defendant.  It  is  consistent  with  the  declaration 
that  there  may  have  been  some  dispute  as  to  the  defendant's  right 
to  have  the  coals,  or  it  may  be  that  the  plaintiffs  detained  them  for 
demurrage;  in  either  case  there  would  be  good  consideration  that  the 
plaintiffs,  who  were  in  possession  of  the  coals,  would  allow  the  de- 
fendaiLt  to  take  them  out  of  the  ship.  Then  is  it  any  answer  that  the 
plaintirffs  had  entered  into  a  prior  contract  with  other  persons  to  de- 
liver tlie  coals  to  their  order  upon  the  same  terms,  and  that  the  de- 
fendant was  a  stranger  to  that  contract?  In  my  opinion  it  is  not. 
We  must  deal  with  this  case  as  if  no  prior  contract  had  been  entered 
into.  Suppose  the  plaintiffs  had  no  chance  of  getting  their  money 
from  the  other  persons,  who  might  perhaps  have  become  bankrupt. 
The  defendant  gets  a  benefit  by  the  delivery  of  the  coals  to  him,  and  it 
is  immaterial  that  the  plaintiffs  had  previously  contracted  with  third 
parties  to  deliver  to  their  order. 

Wilde,  B.  I  am  also  of  opinion  that  the  plaintiffs  are  entitled  to 
judgment.  The  plaintiffs  say,  that  in  consideration  that  they  would 
deliver  to  the  defendant  a  cargo  of  coals  from  their  ship,  the  defendant 
promised  to  discharge  the  cargo  in  a  certain  way.  The  defendant, 
in  answer,  says:  ''You  made  a  previous  contract  with  other  persons 
that  they  should  discharge  the  cargo  in  the  same  way,  and  therefore 
there  is  no  consideration  for  my  promise."  But  why  is  there  no  con- 
sideration? It  is  said,  because  the  plaintiffs,  in  delivering  the  coals, 
are  only  performing  that  which  they  were  already  bound  to  do.  But 
to  say  that  there  is  no  consideration  is  to  say  that  it  is  not  possible 
for  one  man  to  have  an  interest  in  the  performance  of  a  contract 
made  by  another.    But  if  a  person  chooses  to  promise  to  pay  a  sum 
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of  money  in  order  to  induce  another  to  perform  that  which  he  has 
already  contracted  with  a  third  person  to  do,  I  confess  I  cannot  see 
why  such  a  promise  should  not  be  binding.  Here  the  defendant,  who 
was  a  stranger  to  the  original  contract,  induced  the  plaintiffs  to  part 
with  the  cargo,  which  they  might  not  otherwise  have  been  willing  to 
do,  and  the  delivery  of  it  to  the  defendant  was  a  benefit  to  him.  I 
accede  to  the  proposition  that,  if  a  person  contracts  with  another 
to  do  a  certain  thing,  he  cannot  make  the  performance  of  it  a  con* 
sideration  for  a  new  promise  to  the  same  individual.  But  there  is 
no  authority  for  the  proposition  that  where  there  has  been  a  promise 
to  one  person  to  do  a  certain  thing,  it  is  not  possible  to  make  a  valid 
promise  to  another  to  do  the  same  thing.  Therefore,  deciding  this 
matter  on  principle,  it  is  jAsixi  to  my  mind  that  the  delivery  of  the 
coals  to  the  defendant  was  a  good  consideration  for  his  promise, 
although  the  plaintiffs  had  made  a  previous  contract  to  deliver  them 
to  the  order  of  other  persons. 
Judgment  for  the  plaintiffs.^ 


MERRICK  AND  DURANT  v.  GIDDINGS 
In  the  Supreme  Court  of  the  District  of  Colmnbia,  1882 

[Reported  in  1  Mackey,  394] 

James,  J.,  delivered  the  opinion  of  the  Court. 

The  declaration  in  this  case  alleges,  substantially,  that  the  plain- 
tiffs were  retained  by  the  State  to  aid  by  certain  legal  proceedings, 
mainly  before  the  Supreme  Court  of  the  United  States,  in  the  recovery 
of  certain  bonds,  or  the  proceeds  thereof,  in  the  possession  of  certain 
persons  without  right,  and  belonging  to  said  State,  upon  a  contingent 
compensation  of  20  per  centum  of  the  amount  of  such  of  the  said  bonds 
or  proceeds  as  might,  by  means  of  such  aid,  be  in  any  way  recovered  by 
said  State;  that  while  plaintiffs  were  acting  under  that  retainer  and 
conducting  those  proceedings,  the  defendant,  with  plaintiffs'  consent, 
was  retained  by  said  State  as  her  other  and  further  attorney  and 
counsel,  but  upon  a  separate  and  additional  compensation  to  be  paid 
him,  to  aid  in  the  recovery  and  collection  of  said  bonds  or  proceeds; 
that  afterward,  and  while  plaintiffs  and  defendant  were  respectively  so 

^  Pollock,  C.  B.,  and  Ghannell,  B.,  were  absent. 
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employed^  the  defeodant,  with  the  consent  of  said  State,  and  in  con- 
sideration that  plaintiffs  would,  by  means  of  their  legal  proceedings, 
cause  the  title  of  said  State  to  said  bonds  to  be  therein  adjudged  and 
decreed;  but  would,  with  the  consent  of  the  State,  refrain  from  any 
attempt  to  reduce  them  into  possession,  and  suffered  the  defendant, 
with  like  consent,  to  reduce  them  into  possession  for  said  State,  agreed 
with  plaintiffs  that  he  would  retain  for  their  sole  use,  and  pay  over  to 
them,  out  of  any  of  the  said  bonds  or  proceeds  thereafter  collected 
or  recovered  by  him,  as  such  other  attorney,  into  his  actual  possession, 
20  per  centum  thereof;  that  plaintiffs,  with  the  consent  of  the  State, 
and  by  means  of  their  proceedings  before  the  Supreme  Court,  did 
procure  the  title  of  the  State  to  be  adjudged  as  required,  and  did 
refrain  as  agreed,  and  did,  with  like  consent,  permit  defendant  alone, 
as  such  other  attorney,  to  reduce  said  bonds  into  actual  possession  for 
the  State;  and  defendant  did,  by  means  of  the  adjudication  procured 
by  plaintifiis,  and  by  force  of  such  refraining  and  possession  of  the 
plaintiffs,  recover  into  his  actual  possession  for  the  said  State  proceeds 
of  said  bonds  to  the  amount  of  ^d,240.12,  but  did  not  retain  for  the 
use  of  or  pay  ovot  to  the  plaintiffs  20  per  centimi,  or  any  part  of  such 
proceeds,  to  the  damage  of  plaintiffs  in  the  sum  of  (70,000.    To  this 
are  added  the  common  counts  for  money  playable  by  defendant  to 
plaintiffs,  and  money  received  by  defendant  for  the  use  of  plaintiffs. 
For  the  sake  of  more  intelligible  brevity,  it  may  be  repeated  that 
the  cause  of  action  set  forth  in  the  special  count  is  a  breach  of  defend- 
ant's promise  to  retain  and  pay  over  to  plaintiffs,  out  of  moneys 
which  should  be,  and  which  actually  were  collected  by  him,  the  fee 
which  the  State  of  Texas  had  agreed  to  pay  them;  the  consideration 
for  this  promise  being  the  pa^ormance  of  certain  services  by  them, 
and  their  forbearance  to  po^orm  themselves,  and  their  suffering  de- 
fendant to  perform  certain  other  services. 

Four  bills  of  exception  were  signed  at  the  trial,  but  all  of  them  are, 
in  proper  form,  made  part  of  the  last  one,  and  the  hearing  in  this  Court 
has  been  upon  the  latter  only.  It  shows  that  *^  after  the  evidence  had 
been  given,  as  set  forth  in  the  foregoing  bills  of  exception,  *  ♦  * 
the  plaintiffs  annoimced  that  they  rested  their  case.  Thereupon  the 
defendant  prayed  the  Court  to  instruct  the  jury  that  upon  the  whole 
evidence  their  verdict  should  be  for  the  defendant."  The  biU  further 
sets  forth  certain  reasons  on  which  the  Court  based  its  conclusions, 
and  then  adds:  "And  the  Comt,  therefore,  gave  to  the  jury  the  in- 
fitruction  prayed,  and  the  jury,  under  instruction,  returned  a  verdict 
for  the  defendant." 
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It  is  not  stated  in  terms  that  the  bills  of  exception  contain  the 
"whole"  of  the  evidence  admitted  at  the  trial;  but  a  statement  that 
the  plaintiffs  rested  their  case  "after  the  evidence  had  been  given 
as  set  forth  in  the  foregoing  bills"  may  be  accepted  as  equivalent. 
Besides,  a  presumption  that  other  evidence  was  given  by  the  plaintiffs 
would  be  a  presumption  against  the  decision  of  the  C!ourt;  in  other 
words,  that  error  had  been  committed;  and  this  is  not  admissible. 
The  bills  of  exception  describe  the  evidence,  of  course,  only  as  "tend- 
ing to  show;"  but  the  instruction  to  the  jury  answers  the  same  pur- 
pose as  a  demurrer  to  evidence,  and  should  be  tested  by  the  same  rule. 
"A  demurrer  to  evidence  admits  not  only  the  facts  stated  therein, 
but  also  every  conclusion  which  a  jury  might  fairly  and  reasonably 
infer  therefrom."  Parks  v.  Ross,  11  How.  362  (373);  Richardson  v. 
The  City  of  Boston,  19  How.  263  (268).  In  accordance  with  this  rule 
we  have  to  state  the  facts  established  at  the  trial.^ 

It  is  claimed  by  the  plaintiffs  that  upon  this  evidence — ^which  we 
have  stated  as  facts  only  on  the  theory  of  a  demurrer  to  evidence — 
two  contracts  are  established — ^nainely,  first,  a  contract  made  by  the 
defendant  directly  with  the  plaintiffs  to  retain  and  pay  over  to  them 
the  compensation  for  which  they  stipulated  with  the  State;  and, 
second,  a  contract  made  by  the  defendant  in  terms  with  the  State, 
but  for  the  benefit  of  the  plaintiffs;  and  that  the  first  of  these  is  set 
up  in  the  special  coimt,  but  that  a  recovery  may  be  had  upon  either 
of  them  under  the  common  count  alone,  on  the  ground  that  both 
have  been  completely  executed  on  the  part  of  the  plaintiffs. 

The  theory  of  the  first  of  these  contracts,  insisted  upon  by  the  plain- 
tiffs, is,  that  the  evidence  has  established  the  following  factd:  First, 
an  actual  promise,  made  by  the  defendant  some  time  in  the  year 
1875,  that  he  would  retain  and  pay  over  to  the  plaintiffs  the  compen- 
sation for  which  they  had  stipulated  with  the  State;  second,  that  the 
services  rendered  by  the  plaintiffs  in  the  proceeding  against  Chiles 
were  the  consideration  by  which  this  promise  was  supported,  and  that 
these  services  were  a  sufficient  consideration,  because  they  constituted 
a  benefit  conferred  by  the  plaintiffs  on  the  defendant  at  the  defend- 
ant's request; '  and  third,  that  the  promise  was  made  with  the  con- 
sent of  the  State  of  Texas,  to  which  the  moneys  so  to  be  held  and 
paid  over  belonged. 

It  is  next  insisted  that  the  services  rendered  by  the  plaintiffs  in 
the  proceeding  against  Chiles  constituted  a  benefit  conferred  by  the 

1  The  discussion  of  the  evidence  has  been  omitted. — Eds. 

*  Only  so  much  of  the  opinion  is  given  as  relates  to  this  question. — ^Eds. 
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plaintiffs  upon  defendant  at  his  request,  and,  therefore,  furnished  a 
consideration  which  supports  the  subsequent  promise. 

A  somewhat  curioos  and  important  question  here  presents  itself, 
which  does  not  appear  to  have  been  well  settled  yet.  If  these  serv* 
ices  were  in  fact  the  very  services  which  the  plaintiffs  were  already 
bound  to  perform  by  virtue  of  a  subsisting  contract  with  the  State 
of  Texas,  were*  they  capable  of  serving  as  the  consideration  for  any 
promise  by  the  defendant,  notwithstanding  they  might  result,  and 
did  result,  in  a  benefit  to  him?  We  have  examined  several  cases 
bearing  upon  this  question.^ 

Mr.  Frederick  Pollock,  in  his  treatise  on  the  Principles  of  Contract 
(p.  163),  seems  to  suppose  that  this  case,'  involved  a  new  promise  by 
the  plaintiff,  and  not  merely  the  act  of  delivering  on  the  strength  of 
defendant's  promise.  He  says : ''  In  the  case  where  the  party  is  already 
bound  to  do  the  same  thing,  but  only  by  contract  with  a  third  person, 
there  is  some  difference  of  opinion.  But  there  seems  to  be  no  valid 
reason  virhy  the  promise  should  not  be  good  in  itself,  and  therefore  a 
good  consideration.  It  creates  a  new  and  distindt  right,  \duch  must  be 
always  of  some  value  in  law,  and  may  be  of  appreciable  value  in 
fact.  There  are  many  ways  in  which  B.  may  be  very  much  interested 
in  A.'s  performing  his  contract  with  C,  but  yet  so  that  the  circum- 
stances which  give  him  an  interest  in  fact  do  not  give  him  any  in*- 
terest  which  he  can  assert  at  law.  It  may  well  be  worth  his  while 
to  give  something  for  being  enabled  to  insist  in  his  own  right  on  the 
thing  being  done.  This  opinion  has  been  expressed  and  acted  on  in 
the  Court  of  Exchequer  (Scotson  v.  Pegg),  and  seems  implied  in  the 
judgment  of  the  nmjority  of  the  Court  of  Common  Pleas  some  weeks 
earlier.*' 

The  rule  established  by  these  authorities  is,  that  a  promise  made 
in  consideration  of  the  doing  of  an  act  which  the  promisee  is  already 

^  The  citation  of  cases  has  been  omitted. — Eds. 

'  Scotson  V.  Fegg,  supra, — ^Eds. 

In  the  case  where  the  party  is  already  bound  to  do  the  same  thing,  but  only 
by  contract  with  a  third  person,  there  is  some  difference  of  opinion.  The  new 
promise  purports  to  create  a  new  and  distinct  right,  which,  if  really  created,  must 
always  be  of  some  value  in  law,  and  may  be  of  appreciable  value  in  fact.    *    *    * 

The  reasoning  of  these  cases  (Shadwell  v.  Shadwell;  Scotson  v.  Pegg)  assumes 
that  a  promise  to  A.  to  perform  an  existing  duty  to  B.  is  itself  enforceable  by  A., 
which  is  not  clear  on  principle,  and  has  not  been  directly  decided.  Perhaps  the 
best  explanation  is  that  the  promise  to  perform  an  existing  contract  with  B.  is 
to  be  read  as  being  or  including  a  promise  not  to  exercise  the  right  of  rescinding 
it  with  B.'s  consent.— Pollock  on  Contracts  (4th  ed.),  178-179.— Eds. 
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under  obligation  to  a  third  party  to  do,  though  made  aa  an  inducement 
to  seciu*e  the  doing  of  that  act,  is  not  binding  because  it  is  not  sup- 
ported by  a  valuable  consideration.  We  conceive  this  to  be  clearly 
true  when  the  act  done  on  the  part  of  the  promisee  involves  nothing 
more  than  performance  of  the  original  obligation  toward  the  party  to 
whom  it  loas  due.  Qn  the  other  hand,  if  the  promise  be  made  in  con- 
sideration of  a  promise  to  do  that  act,  entered  into  directly  with  the 
promisor,  as  indicated  by  Mr.  Pollock,  or  in  consideration  that  some 
dispute  is  thereby  determined,  or  that  some  right  is  waived,  as  sug- 
gested by  the  remarks  of  Martin,  B.,  in  Scotson  v.  Pegg,  then  the 
promise  is  binding,  because  not  made  in  consideration  of  the  perform- 
ance of  a  subsisting  obligation  to  another  person,  but  upon  a  new 
consideration  moving  between  the  promisor  and  promisee.  We  do 
not  perceive  that  Shadwell  v.  Shadwell  or  Scotson  v.  Pegg  are  op- 
posed to  this  view;  though  some  observations  were  thrown  out  by  the 
learned  judges  during  the  argument  which  we  cannot  reconcile  with 
it,  and  which  we  cannot  assent  to. 

We  think  that  the  consideration  on  which  this  defendant's  promise 
to  the  plaintiffs  is  alleged  to  have  been  founded  is  governed  by  the 
rule  which  we  have  stated.  It  is  claimed  that  the  services  rendered 
by  the  plaintiffs  in  the  proceeding  against  Chiles,  in  the  Supreme 
Court  of  the  United  States,  were  rendered  at  the  request  of  the  de- 
fendant, and  constituted  the  consideration  for  his  subsequent  prom- 
ise. 

But  it  appears  that,  at  the  time  when  they  are  said  to  have  carried 
on  these  proceedings  at  his  request,  they  had  already  been  retained 
by  and  were  under  a  legal  obligation  to  the  State  of  Texas  to  perform 
these  services;  and  it  is  not  shown  that  they  promised  the  def aidant 
that  they  would  continue  them,  or  that  they  were  induced  by  defend- 
ant's request  to  determine  any  dispute  as  to  their  obligations,  or  to 
waive  any  claim.  In  a  word,  no  other  consideration  for  any  promise 
by  the  defendant,  than  the  performance  of  what  they  were  legally 
bound  to  perform  by  a  subsisting  contract  with  another  party,  is 
shown;  and  the  plaintiffs  have  shown,  on  the  other  hand,  in  their  own 
behalf,  that  they  actually  did  perform  that  act  imder  their  prior  con- 
tract. We  hold  that  these  services  could  not  serve  as  a  consideration 
for  any  promise  by  the  defendant,  even  if  it  had  been  made  at  the 
time  of  the  request  for  their  performance.  It  may  be  added  that, 
even  if  they  could  serve  this  purpose,  they  are  not  shown  by  any 
evidence  to  have  been,  cw  a  matter  of  fact,  the  consideration  on  which 
the  promise  here  insisted  on  was  based.    What  the  consideration  for  a 
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promise  was  is  a  loatter  of  evidence,  and  this  considi^ation  is  not 
shown  to  have  been  referred  to,  or  to  have  been  in  the  minds  of  the 
parties.  We  know  of  no  iMineiple  which  would  have  authcmzed  a 
juiy  to  assume,  in  the  absence  of  affirmative  proof,  that  some  past 
benefit,  conferred  at  a  party's  request,  was  intended  to  serve  as  a 
reason  or  consideration  of  a  subsequent  promise,  whose  terms  in  no 
way  referred  to  it,  merely  because  it  was  an  event  which  had  once 
happened  between  the  same  parties*  The  antecedents  of  parties  are 
not  to  be  sifted  for  a  consideratioil. 

Again,  it  should  appear  in  some  way  that  these  services  were, 
in  fadj  rendered  in  consequence  of  defendant's  request.  If  the 
plaintiffs  were  already  bound  by  their  contract  with  another  party 
to  perform  them,  and  were  actually  performing  them  at  the  time  of 
defendant's  request;  in  other  words,  if  they  wa^  already  moved  by  a 
sufficient  legal  cause,  the  mere  fact  of  a  request  by  a  new  party  is  not 
evidence  that  they  were  caused  by  that  request;  and  this  record  dis- 
closes no  other  affirmative  evidence  tending  to  show  that  the  plaintiffs 
did,  in  fact,  act  upon  that  request.  Indeed,  by  showing,  in  their 
own  behalf,  that  they  obtained  judgment  against  Chiles  \mder  their 
contract  with  the  State  of  Texas  (Rec.  15),  they  have  shown  that  they 
did  not  act  upon  defendant's  request. 

Judgment  is  accordingly  affirmed. 


ABBOTT  v.  DOANE 

In  the  Supreme  Judicial  Court  of  Massachusetts,  1895 

[Reported  in  163  Massachusetts,  433] 

CctNTftACT  upon  a  promissory  note  for  $500,  dated  December  27th, 
1802,  payaUe  in  three  months  after  date  to  the  order  of  the  plaintiff, 
and  Signed  by  the  defendant.  The  answer  set  up  want  of  considera^ 
tion.  At  the  trial  in  the  Superior  Court,  before  Bond,  J.,  the  jury 
returned  a  verdict  for  the  plaintiff,  and  the  defendant  alleged  excep- 
tions.   The  facts  appear  in  the  opinion. 

Allen,  J.  The  plaintiff  had  given  his  accommodation  note  to  a 
corporation,  which  had  had  it  discounted  at  a  bank,  and  left  it  un- 
paid at  its  maturity.  The  defendant,  being  a  stockholder,  director, 
and  creditor  of  the  corporati<m,  wishing  to  have  the  note  paid  at 
21 
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once  for  his  own  advantage,  entered  into  an  agreement  with  the  plain- 
tiff whereby  he  was  to  give  to  the  plaintifiF  his  own  note  for  the  amount, 
and  the  plaintiff  was  to  furnish  money  to  enable  the  defendant  to  take 
up  the  note  at  the  bank.  This  agreement  was  carried  out,  and  the 
defendant  now  contends  that  his  note  to  the  {riaintiff  was  without 
consideration,  because  the  plaintiff  was  already  bound  in  law  to  take 
up  the  note  at  the  bank. 

It  is  possible  that,  for  one  reason  or  another,  both  the  bank  and  the 
plaintiff  may  have  been  willing  to  wait  a  while,  but  that  the  defend- 
ant's interests  were  imperilled  by  a  delay,  and  indeed  required  that 
the  note  should  be  paid  at  once,  and  that  the  corporation,  whose  duty 
it  was  primarily  to  pay  it,  was  without  present  means  to  do  so.  Since 
the  defendant  was  sane,  sui  juris,  was  not  imposed  upon  nor  under 
duress,  knew  what  he  was  about,  and  probably  acted  for  his  own  ad- 
vantage, it  would  certainly  be  unfortunate  if  the  rules  of  law  required 
us  to  hold  his  note  invalid  for  want  of  a  sufficient  consideration, 
when  he  has  had  all  the  benefit  that  he  expected  to  get  from  it. 

In  this  Conmionwealth  it  was  long  ago  decided  that,  even  between 
the  original  parties  to  a  building  contract,  if  after  having  done  a 
part  of  the  work  the  builder  refused  to  proceed,  but  afterward,  on 
being  promised  more  pay  by  the  owner,  went  on  and  finished  the 
building,  he  might  recover  the  whole  «um  so  promised. 

But  when  one  who  is  imwilling  or  hesitating  to  go  on  and  perform 
a  contract  which  proves  a  hard  one  for  him  is  requested  to  do  so  by  a 
third  person  who  is  interested  in  such  performance,  though  having 
no  legal  way  of  compelling  it,  or  of  recovering  damages  for  a  breach, 
and  who  accordii^ly  makes  an  index)endent  promise  to  pay  a  smn  of 
money  for  such  performance,  the  reasons  for  holding  him  boimd  to 
such  payment  are  stronger  than  where  an  additional  simi  is  promised 
by  the  party  to  the  original  contract. 

Take  an  illustration.  A.  enters  into  a  contract  with  B.  to  do  some- 
thing. It  may  be  to  pay  money,  to  render  service,  or  to  sell  land  or 
goods  for  a  price.  The  contract  may  be  not  especially  for  the  benefit 
of  B.,  but  rather  for  the  benefit  of  others;  as,  e.  g.,  to  erect  a  monu- 
ment, an  archway,  a  memorial  of  some  kind,  or  to  paint  a  picture  to 
be  placed  where  it  can  be  seen  by  the  public.  The  consideration  mov- 
ing from  B.  may  be  executed  or  executory;  it  may  be  money,  or  any- 
thing else  in  law  deemed  valuable;  it  may  be  of  slight  value  as  com- 
pared with  what  A.  has  contracted  to  do.  Now  A.  is  l^ally  boimd 
only  to  B.,  and  if  he  breaks  his  contract  nobody  but  B.  can  recover 
damages,  and  those  damages  may  be  slight.    They  may  even  be  al- 
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ready  liquidated  at  a  small  sum  by  the  terms  of  the  contract  iteelf . 
Though  A.  is  legally  bound,  the  motive  to  perform  the  contract  may 
be  slight.  If  after  A.  has  refused  to  go  on  with  his  imdertaking,  or 
while  he  is  hesitatmg  whether  to  perform  it  or  submit  to  such  damages 
as  B.  may  be  entitled  to  recover,  other  persons  interested  in  having 
the  contract  performed  intervene,  and  enter  into  a  new  agreement 
with  A.,  by  which  A.  agrees  to  do  that  which  he  was  already  boimd  by 
his  contract  with  B.  to  do,  and  they  agree  jointly  or  severally  to  pay 
him  a  certain  sum  of  money,  and  give  their  note  or  notes  therefor,  and 
A.  accordingly  does  what  he  had  before  agreed  to  do,  but  what  per- 
haps he  might  not  otherwise  have  done,  no  good  reason  is  perceived 
why  they  should  not  be  held  to  fulfil  their  promise.  They  have  got 
what  they  bargained  for,  and  A.  has  done  what  otherwise  he  might 
not  have  done,  and  what  they  could  not  have  compelled  him  to  do. 

Without  dwelling  further  on  the  reasons  for  the  doctrine,  it  seems 
to  us  better  to  hold,  as  a  general  rule,  that  if  A.  has  refused  or  hesitated 
to  perform  an  agreement  with  B.,  and  is  requested  to  do  so  by  C, 
who  will  derive  a  benefit  from  such  performance,  and  who  promises  to 
pay  him  a  certain  sum  therefor,  and  A.  thereupon  undertakes  to  do  it, 
the  performance  by  A.  of  his  agreement  in  consequence  of  such  request 
and  promise  by  C.  is  a  good  consideration  to  support  C.'s  promise.^ 

Exceptions  avemUed. 


AREND  V.  SMITH 

In  the  Court  of  Appeals  of  New  York,  1897 

[Reported  in  151  New  York,  502] 

Vann,  J.  On  February  17th,  1893,  the  plaintiff  was  president 
of  a  railroad  corporation  to  which  the  defendant  was  indebted  in 
the  sum  of  $1000,  then  past  due,  upon  a  subscription  for  stock  issued 
to  him  by  the  company.  The  plaintiff,  as  president,  demanded  pay- 
ment of  the  sum  subscribed,  and  threatened  suit  by  the  company 
in  case  it  was  not  paid,  as  he  had  on  one  occasion  about  a  month 
before.  The  defendant  said  that  he  had  plenty  of  property,  but  owing 
to  the  hard  times  he  had  no  money,  and  could  not  then  pay  the  debt. 
The  plaintiff  asked  him  for  his  note,  and  said  that  he  could  get  it 
discounted,  and  the  defendant  replied  that  when  the  note  fell  due  he 

1  The  citation  of  authorities  has  been  omitted. — ^Edfl. 
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would  not  be  able  to  pay  it.  The  plaintiff  then  said  that  when  the 
note  became  due  he  would  ''renew  it  and  renew  it  again/'  if  the  de- 
fendant 90  desired.  The  defendant  thereupon  made  his  promiBsocy 
note  for  $500  at  three  months  and  delivered  it  to  the  plaintiff/  who 
at  once  endorsed  it,  procured  it  to  be  discounted  at  a  bank,  and  paid 
the  proceeds  over  to  the  raikoad  company  to  apply  upon  the  debt 
of  the  defendant,  who  himself  paid  the  sum  charged  by  the  bank  for 
discounting  the  note^  The  plaintiff  had  no  pecuniary  interest  in  the 
debt  or  the  note,  except  as  an  endorser  for  the  accommodation  of  the 
defendant.  On  May  22d,  1893,  when  the  note  became  due,  the  de- 
fendant could  not  pay  it,  and  so  informed  the  plaintiff,  who  told  him 
to  make  out  a  new  note,  and  added  that  he  had  better  make  it  for 
$1000,  so  as  to  pay  the  balance  of  the  subscription,  and  that  he,  the 
plaintiff,  would  get  it  discounted.  The  new  note  was  accordingly 
made  for  that  amount  and  delivered  to  the  plaintiff  by  the  defendant, 
who  promised  to  pay  the  sum  charged  as  discount  as  soon  as  it  could 
be  ascertained.  Owing  to  stringency  in  the  money  market,  the  banks 
refused  to  discount  the  note,  and  the  plaintiff  notified  the  defendant 
that  he  must  take  care  of  the  first  note,  but  he  omitted  to  do  so.  On 
June  6th  the  second  note  was  returned  to  the  defendant,  who  accepted 
It,  and  has  retained  it  ever  since.  The  [daintiff  was  compelled  to  pay 
the  bank  the  amount  of  the  first  note,  which  was  thereupon  delivered 
to  him,  and  this  action  was  brought  to  recover  the  sum  so  paid  from 
the  defendant.  The  answer  sets  up  as  a  defence  the  agreement  to 
renew  and  the  violation  thereof  by  the  plaintiff,  and  the  only  question 
presented  for  decision  is  whether  that  agreement  was  supported  by  a 
sufficient  consideration. 

When  the  agreement  in  question  was  made  the  defendant  owed  the 
plaintiff  nothing,  but  he  owed  the  railroad  company  $1000  that  was 
then  due.  He  was  under  a  lawful  obligation  to  pay  that  debt,  and  the 
giving  of  a  note  to  raise  money  for  that  purpose  was  an  advantage 
to  him  only,  as  it  extended  the  time  of  payment.  As  he  did  no  more 
than  his  duty,  no  consideration  could  arise  from  the  act.  The  pay- 
ment of  a  valid  and  admitted  debt  by  the  one  who  owes  it  is  no  founda- 
tion for  a  promise,  even  by  the  creditor,  let  alone  a  stranger  to  the 
original  consideration.  The  defendant  parted  with  nothing  that  the 
law  recognizes  as  of  value,  and  suffered  nothing  that  the  law  recog- 
nizes as  an  injury.  He  virtually  borrowed  the  credit  of  the  plaintiff 
to  pi^  a  precedent  debt  that  be  owed  to  a  third  party.  When  the 
note  was  delivered  to  the  plaintiff  he  had  no  title  to  it,  but  simply  held 
it  as  the  agent  of  the  defendant,  for  the  purpose  of  procuring  it  to  be 
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discounted  for  his  benefit.  While  he  requested  payment  of  the  debt, 
it  was  only  as  president  that  he  did  so,  and  in  that  capacity  he  had  the 
right  to  demand  it.  As  the  defendant  did  not  have  the  money  the 
plaintiff  requested  him  to  give  a  note,  not  for  his  own  advantage,  but 
in  order  to  nuse  money  for  the  acconunodation  of  the  defendant  him- 
self. Under  these  circumstanoes  the  pnnsaise  of  the  plaintiff  was  a 
naked  engagement  that  involved  no  legal  obligation,  but  rested  wholly 
upon  the  integrity  a&d  good  faith  of  the  (me  who  made  it,  with  no 
power  in  the  courts  to  compel  performance  or  to  award  damages  for 
non^^rformance.^  As  was  well  observed  by  one  who  wrote  almost 
the  first  work  upon  the  common  law  that  is  now  extant, ''  A  nude  or 
naked  promise  is  where  a  man  promiseth  another  to  give  him  certain 
money  such  a  day,  or  to  build  a  house,  or  to  do  him  such  certain 
service,  and  nothing  is  assigned  for  the  money  or  for  the  buQding,  or 
for  the  service.  These  be  called  naked  promises,  because  there  Is 
nothing  assigned  why  they  shoukl  be  made,  and  no  action  lieth  in 
these  cases,  though  they  be  not  performed."  (Doctor  and  Student, 
Dial,  2,  ch.  24.)  Although  the  promise  in  this  case  was  made  to 
induce  performance,  as  the  act  performed  was  less  than  the  legal  duty 
already  resting  upon  the  defendant,  it  was  incapable  of  sustaining  an 
action  or  maintaming  a  defence.  While  the  plaintiff  was  doubtless 
interested  in  the  corporation,  and  thus  indirectly  interested  in  the 
debt  owing  it  by  the  defendant,  still  he  owed  no  part  of  that  debt, 
for  it  belonged  wholly  to  the  railroad  company.  Even  if  he  had  owned 
it  all,  however,  his  promise  would,  notwithstanding,  have  been  with- 
out consideration,  for,  at  the  most,  he  simply  induced  the  defendant 
to  do  indirectly  what  the  law  required  him  to  do  directly,  and  that 
was  to  pay  his  own  debt.  No  consideration  can  arise  simply  from 
the  method  ofdoing  an  act  which  it  is  one's  duty  to  do.  The  subject 
does  not  admit  of  extended  discussion,  for  it  has  been  a  princi^e  of 
the  common  law  from  the  earliest  times  that  a  promise  without  a 
legal  consideration  as  an  equivalent  cannot  be  enforced,  and  it  is 
well  settled  that  ''the  performance  of  an  act  which  the  party  is  under 
a  l^al  obligation  to  perform  cannot  constitute  a  consideration  for  a 
new  contract."    (Robinson  v.  Jewett,  116  N.  Y.  40.) 

The  judgment  should  be  affirmed,  with  costs. 

All  concur,  except  Haight,  J.,  not  sitting. 

Judgment  affirmed, 

>  "The  pfomise,  therefore,  if  made  was  purely  &  nudum  paetum,  not  bindiag  id 
law,  however  H  may  be  so  in  honcMr  and  eonaeieaee."  Ayres  v.  The  C,  R.  I.  A  P. 
B.  Go.  (1879),  52  Iowa»  478.— Eds. 
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ATKINSON  V.  SETTREE 

In  the  CJommon  Pleas,  1744 
[Reported  in  Willes,  482] 

This  was  a  special  action  on  the  case.  The  first  count  stated  that 
on  December  Uth,  in  the  sixteenth  year,  etc.,  at  Westminster,  and 
within  the  jurisdiction  of  the  Court  of  our  Lord  the  King  of  his  palace 
of  Westminster,  the  plaintiff,  in  order  to  procure  the  payment  of  the 
sum  of  £7  188.  which  Catherine  Grimaldi  then  owed  him,  by  a  certain 
writ  dated  December  10th  in  the  same  year  duly  issued  out  of  the 
Court  of  Record  of  our  said  Lord  the  King  of  his  palace  of  West- 
minster at  the  plaintiff's  request,  and  directed  to  the  bearers  of  the 
virge  of  the  household,  etc.,  officers  and  ministers  of  the  said  Court, 
commanding  them  to  take  the  said  Catherine  by  her  body  if  she 
should  be  foimd  within  the  jurisdiction  of  that  Court,  and  have  her 
at  the  then  next  Court  to  be  holden  on  Friday,  December  17th,  then 
next  to  answer,  etc.,  and  procured  the  said  Catherine  to  be  arrested, 
etc.,  and  to  be  there  kept  and  detained  in  prison,  etc.;  that  afterward, 
on  the  said  December  11th,  in  consideration  that  the  plaintiff  at  the 
request  of  the  defendant  imdertook  to  release  and  discharge  the  said 
Catherine  from  her  said  imprisonment,  the  defendant  promised  to 
pay  the  plaintiff  £7  18d.,  and  also  the  costs  and  charges  by  the  plaintiff 
expended  in  that  suit,  with  an  averment  that  those  costs  amounted 
to  15^.  4d.,  and  that  the  plaintiff  at  the  defendant's  request  discharged 
the  said  Catherine  from  her  said  imprisonment.  There  was  a  second 
coimt  in  the  declaration  which,  though  it  varied  from  the  first  in 
several  particulars,  was  equally  open  to  the  objection  afterward  made 
to  the  first.   There  was  also  a  third  coimt  for  money  had  and  received. 

The  defendant  pleaded  the  general  issue,  and  at  the  trial  the 
plaintiff  obtained  a  verdict  on  all  the  coimts,  with  £8 138. 4d.  damages. 

A  motion  was  made  in  Michaelmas  Term,  1743,  in  arrest  of  judg- 
ment, which  was  opposed  this  day  by  Prime  and  Wynne  and  sup- 
ported by  Skinner  and  Draper,  and  at  a  subsequent  time  the  rule  was 
discharged.^ 

>  The  grounds  of  the  judgment  do  not  appear  in  Lord  Chief  Justice  Willes'a 
books,  but  the  following  account  is  taken  from  Mr.  J.  Abney's  manuscript: 
*' Skinner  and  Draper  moved  in  arrest  of  judgment.  First,  it  does  not  appear  that 
any  plaint  was  levied,  and  without  that  a  capias  ought  not  to  issue.   Secondly,  it 
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In  the  Queen's  Bench,  1840 

[Reported  in  8  Dowling,  604] 

R.  V.  Richards  showed  cause  against  a  rule  rdsi,  obtained  by  V. 
Willianis  for  arrest  of  judgment  or  a  new  trial  in  this  case.  The  case 
had  been  tried  before  the  sheriff  of  Brecon,  and  a  verdict  found  in 
favor  of  the  plaintiff  for  £2  \Q%.  Id.  The  groimd  of  seeking  to  arrest 
the  judgment  was,  that  no  sufficient  consideration  for  the  promise 
by  the  defendant  was  disclosed  on  the  face  of  the  declaration.  The 
substance  of  the  declaration  was  that  a  person  named  Watkins  and  a 
person  named  Voss  were  joint  debtors  to  the  plaintiff.    The  plaintiff 

does  not  appear  that  the  cause  of  action  in  the  Court  below  arose  within  the  ]uri»* 
diction,  and  then  the  arrest  was  illegal,  and  there  was  no  good  consideration  to 
support  the  promise.  1  Rol.  Abr.  809;  2  Mod.  30, 197;  3  Lev.  23;  1  Saund.  74;  2 
Ld.  R  ayoQ.  1310.  This  is  a  void  arrest,  and  therefore  the  discharge  is  no  oonsidera- 
tioQ.    Godb.  358. 

^^  Prime  and  Wynne,  for  the  plaintiffs,  insisted  that  to  support  this  action  in  the 
superior  court  it  was  immaterial  whether  or  not  there  were  a  cause  of  action  in 
the  inferior  court,  or  whether  or  not  the  Court  below  had  a  jurisdiction.  The 
declaration  sets  out  the  writ  duly  issued,  commanding  the  bearer  of  the  virge  to 
arrest  the  party  if  found  within  the  jurisdiction,  and  there  to  detain  her.  Salk. 
202,  2.  And  the  case  of  Peacock  v.  Roll  in  1  Saund.  74  relates  only  to  cases  de- 
termined in  the  inferior  court  and  brought  up  by  error.  The  case  of  Randal  v. 
Harvey  is  better  reported  in  Palm.  394  than  in  Godb.  358.  If  the  plaintiff's  con- 
sent were  necessary  to  release  Grimaldi,  and  the  officer  could  not  discharge  her 
without,  then  there  is  a  good  consideration  to  support  the  promise.  They  argued 
that  it  was  not  necessary  that  the  arrest  and  detainer  should  be  legal  in  order  to 
make  a  good  consideration,  and  for  that  purpose  they  cited  1  Rol.  Abr.  12,  pi.  12; 
1  Rol.  Abr.  19,  pi.  6;  Hob.  216;  Sir  T.  Raym.  204;  1  Rol.  Abr.  27,  pi.  47;  Sty.  249. 
Besides  this  is  after  a  verdict,  it  having  been  proved  to  the  satisfaction  of  Ab- 
ney,  J.,  who  tried  the  cause,  that  the  arrest  and  promise  were  within  the  jurisdic- 
tion of  the  Palace  Court.  1  Sid.  30.  If  a  judgment  be  irregular  or  erroneous,  to 
forbear  to  sue  out  execution  is  a  good  consideration  to  support  an  asattmpsit,  2  Rol. 
Rep.  495;  Yelv.  25;  1  Ventr.  120;  2  Lev.  3;  1  Lev.  257;  1  Sid.  392;  Sir  T.  Raym. 
211;  Poph.  183;  1  Sid.  89;  1  Saund.  229;  and  2  Ld.  Raym.  795. 

"The  Court  inclined  to  think  that  if  the  party  were  under  an  illegal  arrest  or 
imprisonment  the  promise  was  not  good,  but  the  question  was  whether  as  this 
was  after  a  verdict  it  did  not  now  sufficiently  appear  that  the  writ  duly  issued  be- 
low, and  consequently  that  the  suit  arose  within  the  jurisdiction;  and  that  this  case 
greatly  differed  from  writs  of  error  on  judgments  in  the  inferior  court  where  noth- 
ing shall  be  intended.  But  they  ordered  it  to  be  spoken  to  again,  and  afterward 
the  plaintiff  had  judgment.'' — M.  S.  Abney,  J. — ^Eds. 
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proceeded  against  them,  and  ultimately  took  Watkins  and  Voss  in 
execution.  An  arrangement  was  made  between  Watkins  and  the 
plaintiff,  and  accordingly  the  former  was  discharged  out  of  custody. 
Voss  remained  in  custody,  and  in  consideration  of  the  discharge  of 
Voss,  the  declaration  alleged  that  the  defendant  imdertook  to  pay 
the  sum  of  £2  10$.  Id,  due  from  Voss  to  the  plaintiff,  and  Voss  was 
accordingly  discharged.  It  was  contended,  in  support  of  the  rule,  that 
the  plaintiff  having  discharged  Watkins,  who  was  jointly  liable  with 
Voss,  that  had  the  effect  of  entitling  Voss  to  his  discharge.  Richards 
submitted  that  even  after  the  dischai^e  of  Watkins,  some  step  being 
necessary,  in  order  to  obtain  the  discharge  of  Voss,  some  portion  of 
his  imprisonment,  until  that  step  could  be  taken,  must  be  considered 
as  lawful.  Suppose  the  prisoners  had  been  confined  in  two  different 
jails,  one  in  Cornwall  and  the  other  in  Northumberland,  and  one  of 
them  was  discharged  in  Cornwall,  some  time  must  be  allowed  in 
order  to  discharge  the  other  defendant  from  the  jail  in  Northumber- 
land. The  detention  of  the  second  defendant  until  his  discbarge  must 
be  considered  as  lawful.  The  smallest  consideration  was  sufficient 
to  support  the  promise  alleged  in  the  declaration,  and  here  was  some 
consideration  for  that  purpose.  If  the  proceeding  could  be  considered 
as  a  nullity,  then  the  plaintiff  would  be  liable  to  an  action  of  trespass, 
but  in  Crozer  v.  Pilling,^  it  appeared  that  an  action  on  the  case  was 
the  proper  remedy,  and  not  an  action  of  trespass.  There  it  was  held 
that  a  plaintiff  is  bound  to  accept  from  a  defendant  in  custody  under 
a  ca.  sa,  the  debt  and  costs  when  tendered  in  satisfaction  of  his  debt, 
and  to  sign  an  authority  to  the  sheriff  to  discharge  the  defendant  out 
of  custody;  and  that  an  action  on  the  case  will  lie  against  the  plaintiff, 
for  maliciously  refusing  so  to  do.  The  case  of  Smith  v.  E^ngton  ' 
was  an  authority  to  the  same  effect.  The  imprisonment  was  legal  in 
its  commencement,  and,  therefore,'  the  sheriff  could  not  be  liable  as  a 
trespasser.  It  was  not,  therefore,  a  void  imprisonment.  The  case 
of  Atkinson  v.  Bayntun  '  was  an  authority  to  show  that  sufficient 
consideration  was  disclosed  on  the  face  of  this  declaration  to  support 
the  defendant's  promise.  The  marginal  note  was,  ^'M.  being  in 
custody  on  execution,  pursuant  to  a  warrant  of  attorney,  by  which 
he  had  agreed  that  execution  should  issue  from  time  to  time  for  cer- 
tain instalments  of  a  mortgage  debt,  defendant,  in  consideration  that 
plaintiff  would  discharge  M.  out  of  custody,  undertook  that  he  should, 
if  necessary,  be  forthcoming  for  a  second  execution.  '  Held  that 

>  4  B.  A  €.  26;  6  Dowi.  &  Ry.  129.  >  Ante,  VoL  VI.,  p.  8S. 

*  1  Soott,  404;  1  B.  N.  C.  444. 
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defendant's  was  a  valid  e<Hitraet/'  He  cited  Sturlyn  v.  Albany  *  and 
Pullin  V.  Stokes.^  There  A.  having  recovered  judgment  against  B., 
and  a  fi.  fa,  being  delivered  to  the  sheriff  in  consideration  of  A.  at  the 
special  request  of  C,  had  requested  the  sheriff  not  to  execute  the 
writ,  C.  promised  to  pay  A.  the  debt  and  costs  together  with  the 
sheriff's  poundage,  bailiff's  fees,  and  other  chaises.  On  a  judgment 
by  default  and  error  brought,  the  promise  was  holden  to  be  binding 
on  C,  though  it  was  not  averred  that  the  sheriff  did  in  fact  desist 
from  the  execution,  nor  what  the  amount  of  the  poundage,  etc.,  was, 
nor  that  the  defendant  had  notice  of  such  amount.  In  the  present 
case  Voss  was  not  taken  in  execution  after  the  discharge  of  Watkins, 
but  both  were  legally  in  custody  at  the.  time  of  Watkins'  discharge. 
The  detention  of  one  prisoner  in  such  a  case  could  not  be  considered 
as  a  trespass.  B<it  suppose  it  should  be  said  that  the  plaintiff  was 
bound  to  take  steps  to  discharge  Voss.  If  he  was,  he  was  entitled  to 
a  reasoinable  time  for  that  ptupose.  During  the  time  that  elapsed 
bef<»«  his  actual  discharge  he  was  in  legal  custody.  That  cus- 
tody furnished  a  sufficient  consideration  to  support  the  defendant's 
promise. 

F.  Williams  in  support  of  the  rule.  This  was  an  action  on  a  promise 
alleged  to  have  been  made  by  the  defendant  to  pay  a  certain  debt  due 
from  Voss,  who  was  in  custody,  if  the  plaintiff  would  release  him.  The 
joint  debt  of  the  two  had,  in  point  of  law,  been  satisfied,  by  taking 
defendants,  Watkins  and  Voss,  in  execution  and  discharging  Watkins 
out  of  custody..  It  was,  therefore,  no  consideration  for  the  plaintiff 
to  consent  to  the  dischaige  of  Voss  out  of  custody,  since  it  was  that 
to  which  he  was  absolutely  entitled.  Here  was  an  execution  against 
two  joint  debtors.  They  were  both  taken  in  execution.  The  plain- 
tiff consented  to  the  discharge  of  one  of  them.  The  authorities 
showed  that  the  legal  operation  of  the  discharge  oi  one  of  two  joint 
debtors  was  the  discharge  of  the  debt.  The  imprisonment  of  the 
latter  debtor,  therefore,  was  clearly  illegal.  He  cited  Clark  v.  Clem- 
ent,' Nadm  v.  Battie/  Good  v.  Wilks,*^  Basset  v.  Salter.  *  In  the  last 
case  even  an  escape  with  the  consent  of  the  plaintiff  was  held  to  be 
sufficient  to  prevent  him  from  ever  taking  the  defendant  in  execution 
for  the  same  matter.  The  discharge  of  Watkins  operated  as  if  there 
had  been  actual  payment  of  the  debt.  If  so,  then  it  must  be  con- 
tended, on  the  other  side,  that  if  the  whole  debt  had  been  paid,  that 
would  afford  a  good  consideration  for  such  a  promise.    In  the  case  of 

1  Cro.  Enz.  67.  *  2  H.  Bl.  31.  « 6  T.  R.  525. 

« 5  East,  147.  '  6  Mau.  k  S.  418.  •  2  Mod.  136. 
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Crozer  v.  Pilling  it  was  held  that  an  action  on  the  case  would  lie  for 
detention  of  the  defendant,  after  a  tender  of  the  debt  and  costs,  in 
consequence  of  the  plaintiff  not  signing  a  discharge.  With  respect  to 
the  sidSciency  of  the  consideration  in  the  present  case,  Atkinson  v. 
Settree  ^  was  an  authority  to  show  that  the  consideration  here  was 
insufficient.  There  it  was  held  that  if  A.  be  illegally  arrested  by  B. 
for  a  debt,  a  promise  by  C.  to  pay  the  debt  claimed  by  B.  in  considera- 
tion of  B.'s  releasing  A.  out  of  custody  is  void.  He  cited  Stilk  v. 
Myrick,^  Harris  v.  Watson.* 

CoLERiDGS,  J.  The  question  in  this  case,  whether  this  was  a  good 
consideration  or  not,  depends  upon  the  situation  of  Voss  at  the  time 
of  his  discharge.  Both  he  and  Watkins  had  been  taken  under  a  joint 
execution.  Watkins  made  certain  terms  with  the  plaintiff,  and  the 
latter  voluntarily  discharged  him.  No  terms  were  made  as  fo  the 
situation  of  Voss,  his  rights  were,  therefore,  to  be  considered  according 
to  the  situation  in  which  the  law  had  placed  him.  Suppose  Watkins 
alone  had  been  in  custody,  it  is  clear  that  the  volimtary  dischaiige  of 
him  would  have  been  a  discharge  of  the  debt,  and  no  other  proceedings 
could  have  been  taken  to  recover  it.  It  seems  to  me  in  the  same  way 
that  the  discharge  of  Watkins  operated  to  release  Voss,  his  co-debtor. 
I  think,  therefore,  both  on  principle  and  authority  that  this  rule  ought 
to  be  made  absolute. 

Rule  absohde. 


SMITH  V.  MONTEITH 

In  the  Exchequer,  1844 

[Reported  in  13  Meeson  &  Welsby,  426] 

AssuifPsiT.  The  declaration  stated  that,  before  and  at  the  time 
of  the  making  of  the  promise  of  the  defendant  thereinafter  next 
mentioned,  an  action  had  been  commenced  and  was  depending  by 
and  at  the  suit  of  the  plaintiffs  against  one  Charles  J.  Dunlop,  in  the 
Court  of  our  Lady  the  Queen  before  the  Barons  of  her  Exchequer  at 
Westminster,  for  the  recovery  of  a  certain  sum  of  money,  to  wit,  the 
sum  of  £83  6s,  lid.;  that  the  said  C.  J.  Dunlop,  after  the  commence- 
ment of  the  said  action,  and  while  the  same  was  so  depending,  and 
before  the  making  of  the  said  promise  of  the  defendant,  was  about  to 

'  WiUes,  482.  >  2  Campb.  317.  *  Peake'e  Ca.  726. 
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leave  England  and  proceed  to  parts  beyond  the  seas,  to  wit,  to  Halifax, 
in  North  America,  and  the  said  C.  J.  Dunlop  bad  been  arrested,  and 
was  then  in  the  custody  of  the  Sheriff  of  Lancashire,  at  the  suit  of 
the  said  plaintiffs,  under  and  by  virtue  of  a  writ  of  our  Lady  the 
Queen,  called  a  capias^  duly  issued  in  the  said  action  by  the  plaintiffs 
against  the  said  C.  J.  Dunlop,  according  to  the  statute  in  that  case 
made  and  provided,  out  of  the  said  Court  of  our  Lady  the  Queen 
before  the  Barons  of  the  Exchequer  at  Westminster,  and  directed  to 
the  Chancellor  of  the  county  palatine  of  Lancaster,  or  his  deputy 
there,  and  of  a  certain  mandate  duly  issued  by  the  said  Chancellor 
on  the  said  writ  of  capias,  and  directed  to  the  said  Sheriff  of  Lan- 
cashire, and  which  said  writ  of  capias  and  mandate  respectively,  in 
pursuance  of  an  order  of  the  Hon.  Sir  John  Gumey,  knight,  one  of  the 
Barons  of  her  Majesty's  said  Court  of  Exchequer  at  Westminster, 
bearing  date,  to  wit,  on  April  15th,  1844,  were  and  each  of  them  was 
duly  marked  and  endorsed  for  bail  for  the  sum  of  £69;  and  whereas 
costs  and  charges  to  a  certain  amount,  to  wit,  to  the  amount  of  £20, 
at  the  time  of  the  making  of  the  said  promise  of  the  defendant,  had 
been  incurred  by  the  plaintiffs  in  and  about  the  prosecution  of  the 
said  action,  and  the  arrest  of  the  said  C.  J.  Dunlop;  and  thereupon 
theretofore,  to  wit,  on  April  19th,  1844,  in  consideration  that  the 
plaintiffs,  at  the  request  of  the  defendant,  would  discharge  the  said 
C.  J.  Dunlop  out  of  the  custody  of  the  said  Sheriff  of  Lancashire  as 
to  the  said  action,  the  defendant  undertook  and  promised  the  plain- 
tiffs to  pay  to  them  the  sum  of  £88,  for  the  debt,  interest,  costs,  and 
charges  of  the  plaintiffs  in  the  said  action  brought  by  the  plaintiffs 
against  the  said  C.  J.  Dunlop  when  he,  the  defendant,  should  be 
thereunto  afterward  requested.  The  declaration  then  averred  that 
the  plaintiffs,  confiding  in  the  said  promise  of  the  defendant,  did  then 
discharge  the  said  C.  J.  Dunlop  out  of  the  custody  of  the  said  sheriff 
as  to  the  said  action.^ 

Plea,  that  the  said  C.  J.  Dunlop  was  sued,  arrested,  and  detained 
in  custody,  as  in  the  declaration  mentioned,  and  until  the  discharge 
from  custody  therein  mentioned,  by  the  procurement  of  the  plaintiffs, 
and  not  otherwise;  and  the  defendant  further  says,  that  there  was 
not,  at  the  time  of  conunencing  the  said  action  against  the  said  C.  J. 
Dunlop,  nor  during  the  time  of  the  prosecution  thereof,  or  any  part 
of  the  said  time,  nor  at  the  time  of  arresting  the  said  C.  J.  Dunlop, 
nor  during  any  part  of  the  time  in  which  he  was  detained  in  custody, 

^  An  averment  of  notice  to  plaintiffs  of  the  discharge  of  Dunlop  and  of  their 
failure  to  perform  their  promise  on  request,  is  omitted. — Eds. 
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as  in  the  declaration  mentioned,  nor  at  the  time  of  the  mHikkig  of  the 
undertaking  and  promise  by  the  defendant,  as  in  the  declaration  men- 
tioned, any  daim  or  derruxnd  or  cattBe  of  acUon,  against  the  said  C.  J. 
Dmilop,  in  respect  whereof  the  plaintiffs  could  or  were  entailed  to 
recover  in  the  said  action  against  the  said  C.  J.  Dunk)p  the  said  sum 
which  the  defendant  so  prottused  to  pay,  or  any  other  sum  or  sinns, 
matter  or  thing;  and  the  plaintiffs  did  not,  by  dischaiiging  the  said 
C.  J.  Dunlop  from  custody,  as  in  the  said  first  count  mentioned,  give 
up  or  part  with  any  available  remedy  against  the  said  C.  J.  Dunlop, 
as  the  plaintiffs,  at  the  time  of  commencing  and  prosecuting  the  said 
action  against  the  said  C.  J.  Dunlop,  and  at  the  time  of  procuring 
his  arrest,  and  of  his  being  arrested  and  detained  in  custody,  and  at 
the  time  of  the  said  undertaking  and  promise  of  tlie  defendant  in 
the  declaration  mentioned,  well  knew;  but  which  the  defendant,  at 
the  time  of  making  the  said  undertaking  and  promise,  did  not  know; 
and  the  defendant  says,  that  the  said  writ  in  the  declaration  men- 
tioned, and  the  said  arrest  and  detaining  in  custody,  and  proceedings 
in  the  said  action  in  the  said  declaration  mentioned,  were  on  the  part 
of  the  plaintiffs  colorable  only,  and  the  same  were  not  procured, 
commenced,  or  prosecuted  by  the  plaintiffs  for  the  purpose  or  with 
the  intent  of  trying  any  doubtful  or  contested  question  of  law  or 
fact.    Verification. 

Special  demurrer,  assigning  for  causes,  among  others,  that  the  plea 
does  not  in  any  manner  answer  the  declaration;  that  it  neither  trav- 
erses any  allegation  therein,  nor  confesses  and  avoids  the  cause  of 
action  therein  stated;  that  the  contract  of  the  defendant  stated  in  the 
declaration  is  an  ori^nal  contract,  founded  on  a  new  consideration, 
altogether  distinct  and  different  from  the  cause  of  action  against  the 
said  C.  J.  Dimlop,  such  consideration  for  the  defendant's  promise 
being  an  act  done  by  the  plaintiffs  for  the  benefit  of  the  said  C.  J. 
Dunlop,  at  the  request  of  the  defendant,  and  such  benefit  to  the  eaid 
C.  J.  Dunlop  being  precisely  the  same  whether  the  plaintiffs  had  or 
had  not  any  cause  of  action  against  him;  and  therefore  the  question, 
whether  the  plaintiffs  had  any  cause  of  action  against  the  said  C.  J. 
Dimlop  is  in  this  action  wholly  immaterial.^ 

Pollock,  C.  B.  I  am  of  opinion  that  the  plaintiffs  are  entitled 
to  the  j  udgment  of  the  Court.  This  is  an  action  against  the  defendant, 
founded  on  a  promise  by  him  to  pay  a  sum  of  money,  in  consideration 
of  the  discharge  out  of  custody  of  a  defendant  in  a  former  action,  who 
had  been  arrested  at  the  suit  of  the  plaintiffs.    For  aught  that  appears 

'  Statement  of  argumenta  omitted.— Eda. 
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that  arrest  was  legal,  and  the  party  was  in  lawful  custody;  this  is  not, 
therefore,  a  case  of  duress;  neither  can  it  be  put  as  a  case  of  fraud, 
for  there  is  no  sufficient  all^ation  of  fraud  in  any  part  of  the  plea. 
The  substance  of  the  plea  is  that  there  was  not  any  claim  or  demand 
or  cause  of  action,  in  respect  of  which  the  plaintiffs  were  entitled  to 
sue  the  defendant  in  the  former  action;  but  there  is  no  averment  that 
the  plwitiffs  were  aware  of  that;  and  for  anything  that  is  stated  in  the 
plea,  the  ori^nal  inception  of « that  action  was  perfectly  bona  fide, 
although  the  plaintiffs  may  have  been  mistaken  as  to  their  remedy 
or  the  form  of  proceedings  adopted  by  them.  The  plea  goes  on  to 
state^  that  the  plaintiffs  did  not,  by  discharging  Dunlop,  give  up  or 
part  with  any  available  remedy  against  him.  The  words  ''available 
remecly"  are  rather  loose  and  vague;  they  may  mean  several  things; 
they  would  be  satisfied  by  the  fact  of  Dunlop  being  a  mere  pauper, 
for  it  is  not  stated  that  the  plaintiffs  had  no  legal  right  or  remedy 
which  they  gave  up,  but  merely  that  they  had  no  .available  remedy. 
So  aJso  those  words  would  be  satisfied  if  there  were  some  latent  defect 
which  might  appear  in  pleading  or  come  out  in  evidence;  yet  the  ac- 
tion ought  be  honestly  commenced,  and  the  claim  founded  in  justice; 
and  it  eannot  be  said  that,  because  the  proceedings  were  open  to  such 
latent  defect,  the  defendant's  promise  would  not  be  founded  on  a  good 
consideration.  And  this  is  the  only  part  of  the  plea  as  to  which  there 
is  any  averment  of  the  plaintiff's  knowledge.  It  then  goes  on  to  say 
that  the  action  against  Dunlop  was  not  brought  for  the  purpose  of 
trying  any  doubtful  or  contested  right.  It  seems  to  me  that  the 
declaration  in  its  form  calls  for  an  answer,  and  that  this  plea  is  no 
sufficient  answer.  I  agree  with  the  general  scope  of  Mr.  Peacock's 
argum^it.  If  a  party  does  an  illegal  act,  or  if  he  abuses  the  process 
of  the  Court  to  make  it  the  instrument  of  oppression  or  extortion, 
that  is  a  fraud  on  the  law;  and  if  the  original  arrest,  or  the  continuance 
of  that  arrest,  were  of  that  character,  and  were  shown  to  be  so  by 
proper  averments  in  the  plea,  that  would  very  probably  constitute 
a  good  defence  to  an  action  like  the  present.  But  this  plea  falls  far 
short  of  that,  the  arrest  being  legal,  and  there  being  no  averment  of 
knowledge  on  the  part  of  the  plaintiffs  except  that  they  knew  they  did 
not  part  with  any  available  remedy  by  discharging  Dunlop  out  of 
custody.  It  does  not,  therefore,  contain  a  sufficient  statement  in 
fact  to  bring  it  within  the  scope  of  Mr.  Peacock's  argument  or  the 
cases  elted  by  him.  The  judgment  must  therefore  be  for  the  plaintiffs. 
Parks,  B.  I  am  also  of  opinion  that  the  plaintiffs  are  eirtitled  to 
judgment.    In  the  first  place,  I  think  that  the  declaration  is  sufficient 
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on  general  demurrer.    It  states  that  an  action  had  been  brought  and 
was  depending  at  the  suit  of  the  plaintiffs  against  a  person  of  the 
name  of  Dunlop,  and  that  he  had  been  arrested  and  was  in  custody 
on  a  capias  duly  issued  in  that  action.    On  such  a  statement,  it  must 
be  intended,  primh  fade,  that  the  action  was  well  founded,  and  the 
writ  regularly  and  properly  issued.    That  doctrine  is  laid  down  in  the 
case  of  Bidwell  v.  Catton,  Hob.  216.    That  was  an  action  of  assump-- 
^  on  a  promise  by  the  defendant  to  pay  £50  in  consideration  of  the 
plaintiff's  forbearing  to  prosecute  a  suit;  and  after  verdict  it  was 
objected  in  arrest  of  judgment,  first,  that  it  was  not  alleged  that  the 
plaintiff  had  any  just  cause  of  action,  and,  secondly,  that  the  action 
still  remained.    But  the  Court  nevertheless  gave  judgment;  "for, 
first,  suits  are  not  presumed  causeless,  and  the  promise  argues  cause, 
in  that  he  desired  to  stay  off  the  suit;  secondly,  though  this 'did  not 
require  a  discharge  of  the  action,  yet  it  requires  a  loss  of  the  writ  and 
a  delay  of  the  suit,  which  was  both  benefit  to  the  one  and  loss  to  the 
other."    Therefore  I  think,  primh  fade,  this  declaration  is  sufficient, 
the  former  action  being  presumed  to  be  for  cause,  and  the  capiat 
being  presumed  to  have  been  properly  issued.    There  is  another  case 
which  I  may  advert  to,  to  the  same  effect,  of  Pooley  v.  Lady  Gilbert, 
2  Bulstr.  41.    There  it  is  stated  that "  the  plaintiff  had  preferred  a  bill 
in  Chancery  against  the  defendant  for  marriage-money  by  her  re- 
ceived.   The  defendant  upon  this,  in  consideration  that  the  plaintiff 
would  stay  the  suit  there  by  him  conunenced,  did  assume  to  pay  him 
£100,  and  also  to  deliver  up  a  bond  of  £40  which  she  had.    Upon  this 
promise  the  plaintiff  made  stay  of  his  suit,  but  the  defendant  not 
performing  the  promise,  upon  this  the  action  was  brought,  and  a 
verdict  found  for  the  plaintiff.    It  was  moved  for  the  defendant,  in 
arrest  of  judgment,  that  the  declaration  was  not  good,  for  that  there 
was  no  good  ground  to  raise  the  promise,  there  being  no  sufficient  con- 
sideration for  the  same,  for  it  doth  not  appear  in  the  declaration  that « 
the  suit  in  Chancery  was  a  lawful  suit  to  be  there  determined,  and  so 
if  the  suit  was  not  lawful,  the  consideration  to  forbear  such  a  suit  was 
no  good  consideration  to  raise  a  promise.''    But  the  Court  say  that 
"if  the  plaintiff  had  only  a  subpoena  out  of  Chancery  against  the 
defendant,  and  did  not  make  the  cause  thereof  known  to  him — ^if  he, 
in  consideration  that  he  would  not  prosecute  any  further  against  him, 
did  assume  to  pay  him  so  much,  this  clearly  is  a  good  consideration 
to  raise  a  promise."    Upon  these  authorities  and  upon  principle  this 
declaration  is  sufficient. 
Then  the  question  is  whether  the  plea,  which  must  be  construed 
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most  strongly  against  the  defendant,  discloses  any  answer.  I  agree 
with  Mr.  Crompton,  that  it  is  difficult  to  see  upon  what  principle 
the  plea  is  constructed.  No  doubt  it  shows  a  prima  fade  case  of 
hardship  and  injustice  upon  the  defendant  in  the  former  action,  but 
the  question  is  whether  it  discloses  a  legal  defence  to  this'action.  It 
does  not  show  that  the  arrest  was  illegal;  and  it  certainly  is  not  suffi- 
cient on  the  ground  of  fravd,  because  there  is  no  averment  of  any 
false  statement  or  misrepresentation  of  fact  in  order  to  procure  the 
arrest;  still  less  does  it  disclose  any  ground  of  duress,  since  all  the 
averments  show  that  the  imprisonment  was  lawful.  If  it  be  good  at 
all,  it  must  be  on  the  ground  of  want  of  consideration  for  the  defend- 
ant's promise.  Now  it  seems  to  me  that  the  plea  does  not  disclose 
sufficient  matter  to  show  a  want  of  consideration.  Taking  it  most 
strongly  against  the  defendant,  in  substance  it  is  no  more  than  this, 
that  the  plaintiffs  had  no  claim  or  cause  of  action  which  could  have 
been  enforced  against  Dunlop;  but  it  does  not  allege  that  the  plaintiffs 
knew  that  fact.  It  must  be  taken,  therefore,  that  the  capias  on  which 
Dunlop  was  arrested  was  regularly  and  duly  obtained;  and  the  plea 
does  not  show  that  the  plaintiffs  were  guilty  of  any  illegal  conduct, 
that  they  acted  illegally  in  making  the  arrest,  or  from  malicious 
motives,  or  that  the  arrest  was  without  reasonable  or  probable  cause. 
Dunlop,  therefore,  as  it  must  be  assumed,  was  in  custody  at  the  suit 
of  the  plaintiffs,  under  process  which  was  legal,  and  regular;  and  that 
being  so,  the  discharge  from  such  an  arrest  is  quite  a  sufficient  con- 
sideration to  support  the  promise  laid  in  this  declaration;  and  I 
entirely  agree  that  we  cannot  inquire  into  the  quantum  or  arrunird  of 
consideration.  Upon  the  face  of  the  plea,  therefore,  there  was  a 
legal  arrest,  and  the  discharge  from  that  arrest,  xmder  which  the  pay- 
ment of  the  debt  might  have  been  obtained,  was  a  benefit  to  Dunlop, 
quite  sufficient  to  found  a  consideration  for  a  promise  to  pay  that  debt. 
For  these  reasons  I  am  of  opinion  that  the  plea  furnishes  no  sufficient 
answer  to  the  declaration,  and  that  our  judgments  must  be  for  the 
plaintiffs. 
Judgment  for  the  plaintiffs^ 

*  Concurring  opinion  of  Gumey,  B.,  omitted. — ^Eds. 
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TOLHUBST  V.  POWERS 

In  the  Court  of  Appeab  of  New  York,  1892 
[Reported  in  133  New  York,  460] 

Finch,  J.  We  agree  with  the  prevailing  opinion  of  the  General 
Term  that  there  was  no  consideration  to  support  the  promise  of 
Powers  to  pay  Ball's  debt  to  the  plaintiffs.  The  latter  originally 
constructed  a  dynamo,  for  which  Ball  became  indebted  to  them,  and 
after  all  payments  he  remained  so  indebted  when  the  machine  was 
ready  for  delivery.  The  builders,  of  course,  had  a  lien  upon  it  for  the 
unpaid  balance,  but  waived  and  lost  their  lien  by  a  delivery  to  Ball 
without  payment.  He,  being  then  the  owner  and  holding  the  title 
free  from  any  incumbrance,  sold  the  dynamo  to  Crane  on  a  contract 
apparently  contingent  upon  the  successful  working  of  the  machine. 
It  did  not  work  successfully,  and  was  sent  back  to  plaintiffs  to  be 
altered  with  a  view  of  correcting  its  imperfections.  At  this  point 
occurred  the  first  intervention  of  the  defendant  Powers.  He  had  not 
then  obtained,  so  far  as  the  case  shows,  any  interest  in  the  machine, 
and  the  complete  title  was  either  in  Craae  or  Ball  or  in  both;  but  when 
the  plaintiffs  hesitated  about  entering  upon  the  new  work  until  their 
charges  for  it  should  be  made  secure,  Powers  agreed  to  pay  them.  The 
true  character  of  that  promise  is  inmiaterial,  for  when  the  work  was 
done  Powers  did  pay  according  to  his  contract.  Thereafter  Ball  and 
Powers  requiring  a  delivery  of  the  dynamo,  the  plaintiffs  undertook 
or  threatened  to  retain  the  possession  till  the  original  debt  should  be 
paid.  That  they  had  no  right  to  do.  Their  primary  lien  was  lost  by 
the  delivery,  and  they  acquired  no  new  one  by  reason  of  the  repairs 
which  were  paid  for.  Such  refusal  to  surrender  the  possession  was  an 
absolute  wrong  without  any  color  of  right  about  it.  After  demand 
their  refusal  was  a  trespass,  and  according  to  their  own  evidence  the 
sole  consideration  for  the  promise  which  they  claim  that  Powers  made 
to  pay  the  old  debt  of  Ball  was  their  surrender  of  possession.  To  that 
they  were  already  bound,  and  parted  with  nothing  by  the  surrender. 
They  gave  up  no  right  which  they  had  against  any  one,  but  extorted 
the  promise  by  a  threat  of  what  would  have  been,  if  executed,  a 
wrongful  conversion.  Doing  what  they  were  already  bound  to  do 
furnished  no  consideration  for  the  promise. 

It  is  said,  however,  that  Bail  made  no  demand,  and  until  he  did 
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the  plaintiffs  were  not  bound  to  deliver  the  possession,  and  that  the 
delivery  was  to  Powers  and  not  to  Ball*  But  there  was  certainly  a 
request  to  ship  the  machine,  and  so  part  with  the  possession,  and  both 
the  request  and  the  shipment  were  with  the  concurrence  of  Ball. 
It  was  that  very  request  that  brought  up  the  subject  of  the  old  debt, 
and  Ball  stood  by,  plainly  assenting,  at  least  by  omitting  any  dissent 
or  objection.  The  shipment  to  Powers  by  name  made  it  none  the 
less  a  delivery  to  Ball,  whose  concurrence  is  explicitly  found.  Surely, 
after  what  happened,  the  latter  coukl  not  have  maintained  an  action 
for  conversion  on  the  ground  that  there  bad  been  no  delivery  to 
him.  The  undisputed  fact  is  that  the  plaintiffs  were  seeking  to 
withhold  a  delivery  to  the  owner  without  the  least  right  of  refusal. 
There  was  no  harm  to  plaintiffs  and  no  benefit  conferred  on  Powers. 
The  farmer  parted  with  nothing  of  their  own,  and  the  latter  gained 
nothing,  for  the  shipment  to  him  was  a  delivery  to  Ball,  the  owner, 
since  made  with  his  concurrenoe,  and  Powers  obtained  no  right  or 
mteresi  ux  the  property  as  the  result  (^  the  delivery.  He  simply 
took  it,  if  he  took  at  all,  which  is  doubtful,  as  the  agent  or  bailee  of 
the  owner,  and  acquired  no  right  in  it  until  a  later  period.  Until 
the  mortgage  made  subsequently,  his  advances  for  repairs  coiistituted 
only  an  unsecured  debt  agamst  Ball.  The  turning-point  of  the  ap- 
pellanfis  argument  is  the  unwarranted  assumption  that  the  plaintiffs 
agreed  to  deliver,  and  did  deliver,  the  dynamo  to  one  whom  they 
knew  not  to  be  the  owner  vdthout  the  assent  of  Ball,  who  was  the 
owner,  but  who,  nevertheless,  stood  by  and  made  no  objection.  No 
fair  construction  of  the  evidence  will  sustain  the  appellant's  theory. 

The  judgment  should  be  affirmed  with  costs. 

All  concur. 

Jtidgmerd  affifrmed. 


22 
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ENGLAND  v.  DAVIDSON 

In  the  Queen's  Bench,  1840 
[Reported  in  11  Adolpl^us  &  Ellis,  856] 

Assumpsit.  The  declaration  stated  that  heretofore,  to  wit,  etc., 
the  defendant  caused  to  be  published  a  certain  handbill,  placard,  or 
advertisement,  headed  "Fifty  pounds  reward;"  whereby,  after  re- 
citing that,  late  on  the  night  of,  etc.,  the  mansion  house  of  defendant, 
at,  etc.,  was  feloniously  entered  by  tiu-ee  men,  who  effected  their 
escape,  that  two  men  had  been  taken  into  custody  on  suspicion  of 
having  been  concerned  in  the  felony,  and  that  a  third,  supposed  to 
belong  to  the  gang,  had  been  traced  to  Carlisle,  and  was  of  the  fol- 
lowing description,  etc.,  the  defendant  did  promise  and  undertake 
that  whoever  would  give  such  information  as  should  lead  to  the  con- 
viction of  the  offender  or  offenders  should  receive  the  above  reward; 
that  plaintiff,  confiding,  etc.,  did  afterward,  to  wit,  on,  etc.,  give 
such  information  as  led  to  the  conviction  of  one  of  the  said  offenders, 
to  wit,  one  David  Robson;  and  that  afterward,  to  wit,  at  the  assizes 
for  Northumberland,  David  Robson,  who  was  guilty  of  the  said 
offence,  to  wit,  the  feloniously  entering,  etc.,  was  in  due  course  of  law 
convicted  of  the  said  offence  of  feloniously  entering,  etc.,  in  conse- 
quence of  such  information  so  given  by  plaintiff;  of  all  which  said 
several  premises  defendant  afterward,  to  wit,  on,  etc.,  had  notice, 
and  was  then  requested  by  plaintiff  to  pay  him  the  said  simi  of  £50; 
and  defendant  afterward,  to  wit,  on,  etc.,  in  consideration  of  the 
premises,  then  promised  plaintiff  to  pay  him  the  sum  of  £50;  breach, 
that,  although  defendant,  in  part  performance  of  his  said  promise  and 
undertaking,  to  wit,  on,  etc.,  did  pay  to  plaintiff  the  sum  of  £5  5s., 
in  part  payment  of  the  said  sum  of  £50,  yet,  etc.  (breach,  non-payment 
of  the  residue). 

Third  plea.  That  heretofore,  and  long  before  and  at  the  time 
when  the  house  of  defendant  was  so  feloniously  entered,  and  continu- 
ally from  thence  hitherto,  plaintiff  was,  and  now  is,  a  constable  and 
police  officer  of  the  district  where  the  said  house  of  defendant  is  situate 
and  the  said  offence  was  committed;  and  it  then  was  the  duty  of 
plaintiff,  as  such  constable  and  police  officer,  to  have  given,  and  to 
give,  every  information  which  might  lead  to  the  conviction  of  the  said 
offender,  and  to  apprehend  him  and  prosecute  him  to  conviction, 
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if  guilty,  without  any  payment  or  reward  to  him  made  in  that  behalf; 
that,  by  the  said  advertisement  partly  set  out  in  the  declaration, 
defendant  gave  notice  and  promised  that  whoever  would  give  such 
information  to  plauitiff,  therein  described  as  police  officer,  Hexham, 
as  should  lead  to  the  conviction  of  the  offender  or  offenders,  should 
receive  the  said  reward  in  the  said  advertisement  mentioned,  and  in 
no  other  manner  whatever;  and  that,  by  reason  of  the  premises,  the 
said  promise  was  and  is  void  in  law.    Verification. 

Demurrer,  assigning  for  causes  that  the  plea  amounts  to  the  general 
issue,  and  does  not  deny,  or  confess  and  avoid,  and  is  multifarious, 
and  tenders  an  immaterial  issue.    Joinder. 

Denman,  C.  J.  I  think  there  may  be  services  which  the  constable 
is  not  bound  to  render,  and  which  he  may  therefore  make  the  ground 
of  a  contract.  We  should  not  hold  a  contract  to  be  against  the  policy 
of  the  law,  imless  the  grounds  for  so  deciding  were  very  clear. 

LiTTLEDALE,  Patteson,  and  CoLEBiDGE,  JJ.,  concurTcd. 

Judgment  for  the  plaintiff.^ 


REIF  V.  PAIGE 

In  the  Supreme  Court  of  Wisconsin,  1882 

[Reported  in  55  Wisconsin,  496] 

During  the  afternoon  of  December  3d,  1880,  a  hotel  in  the  city  of 
Oshlosh,  known  as  the  "Beckwith  House,"  was  destroyed  by  fire. 
The  defendant  and  his  wife  lived  in  this  hotel,  occupying  rooms  in 
the  fourth  story.  When  the  fire  broke  out  Mrs.  Paige  was  in  those 
rooms  and  perished  in  the  flames.  The  members  of  the  Fire  Depart- 
ment of  Oshkosh  placed  a  ladder  at  a  wmdow  near  where  Mrs.  Paige 
was  supposed  to  be,  and  at  least  two  firemen  attempted  to  enter  the 
window  and  rescue  her,  but  were  driven  back  by  the  smoke  and 
flames.  The  ladder  was  then  removed,  but  subsequently  was  replaced 
at  the  same  window.  About  this  time,  and  after  the  fire  had  been 
raging  thirty  minutes  or  more,  the  defendant,  who  had  been  absent^ 
reached  the  scene  of  the  fire,  and,  as  it  is  alleged  in  the  complaint, 
offered  and  promised  to  pay  a  reward  of  $5000  to  any  person  who 

1  See  also,  GiUmore  v.  Lewis  (1843),  12  Ohio,  281 ;  Pool  v.  City  of  Boston  (1849), 
5  Gushing  (Mass.),  219;  Rogers  v.  McGoach  (1909),  120  N.  Y.  Supp.  686.— Eds. 
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would  rescue  his  wife  from  the  burning  building,  dead  or  alive.  ^ 
The  plaintiff  claims  that  he  has  earned  the  reward  thus  offered,  and 
has  brought  this  action  to  recover  the  same. 

The  complaint  alleges  that  the  plaintiff,  on  being  informed  of  such 
offer  and  promise,  and  confiding  in  and  relying  upon  the  same,  en- 
tered such  rooms  in  the  fourth  story  of  the  burning  building,  at  great 
peril  to  lus  lif e  and  health,  removed  therefrom  the  dead  body  ol  Mrs. 
Paige,  and  delivered  the  same  to  the  defendant.  Also  that  the  plain* 
tiff  has  performed  all  of  the  conditions  of  said  contract  on  his  part 
to  be  performed;  that  no  part  of  the  said  $5000  has  been  paid  to  him, 
and  that  the  same  is  now  due  and  payable. 

In  his  answer  the  defendant  denies  that  he  offered  any  reward  for 
the  rescue  of  his  wife  from  the  burning  building,  and  also  denies  an 
averment  in  the  complaint  that  the  Fire  Department  was  unable  to 
remove  her  therefrom.  He  alleges  therein  that  the  body  of  bis  wife 
was  recovered  by  members  of  that  department;  that  the  {dcdntiff 
was  an  assistant  engineer  and  a  paid  officer  in  that  department,  and 
whatever  he  did  in  the  recovery  and  removal  of  the  body  of  Mrs. 
Paige  was  done  as  such  officer  and  member  of  the  Fire  Department, 
and  in  the  performance  of  his  duties  as  such. 

The  testimony  on  the  trial  tended  to  prove  that  the  defendant 
offered  the  reward,  and  that  with  knowledge  of  the  offer  and  on  the 
faith  of  it,  and  for  the  purpose  of  earning  the  reward,  the  plaintiff 
ascended  the  ladder,  entered  the  building,  and  rescued  the  dead  body 
of  Mrs.  Paige  from  the  flames,  to  the  knowledge  of  the  defendant. 

Lton,  J.'  The  learned  circuit  judge  nonsuited  the  plaintiff  on  the 
ground  that  it  wsa  his  duty  as  a  paid  officer  and  member  of  the  Fire 
Department  of  OsUcosh  to  rescue  persons  as  well  as  property  from 
fires,  and  that  it  is  against  sound  public  policy  to  allow  him  to  con- 
tract for  a  reward  for  recovering  the  body  of  Mrs.  Paige.  Also  that  in 
such  a  case  there  is  no  valid  consideration  for  the  offer,  moving  from 
one  whose  duty  it  is  to  do  the  act.  *  *  *  Counsel  for  the  pluntiff 
concedes  that  if  it  was  the  duty  of  bis  client  as  a  fireman  to  go  into 
the  burning  building  and  remove  theref  r(Hn  the  remains  of  Mrs.  Paige, 
he  cannot  recover  the  reward,  but  contends  that  it  was  not  his  duty 
to  do  so  under  the  circumstances  of  the  ease.  Counsel  for  the  defend- 
ant, while  not  contending  that  it  was  the  duty  of  the  plaintiff  as  a 
fireman  to  imperil  his  life  by  going  into  the  building  for  Mrs.  Paige, 

*  Cf.  Stamper  v.  Temple,  anUy  p.  1. — ^Eds. 

>  A  portion  of  the  opinion,  setting  out  notice  by  plaintiff  to  defendant  that 
the  fooner  had  acted  upon  the  offer  and  claimed  (he  reward,  is  omitted. — Eds. 
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or  that  the  act  was  not  a  very  perilous  one,  maintains  that  it  was  in 
the  nature  of  extra  or  extra  hazardoos  services  in  the  line  or  scope  of 
his  duty,  and,  being  so,  the  law  will  not  peimit  him  to  contract  for  a 
rewud  for  doing  the  act. 

There  was  considerable  discussion  by  counsel  as  to  what  are 
the  duties  of  firemen.  We  know  of  no  guide  for  ascertahiing  those 
duties  other  than  the  charter  of  the  municipality  in  which  they  are 
employed,  and  the  ordinances  or  by-laws  enacted  pursuant  thereto. 
The  ordinances  of  the  city  of  Oshkosh  in  respect  to  its  Fire  Depart- 
ment were  read  in  evidence,  and  reference  made  to  the  city  charter 
in  that  behalf.  We  do  not  care  to  comment  upon  these,  for  we  are 
clear  that  there  is  nothing  in  them  which  made  it  the  duty  of  the 
plainti£F  to  enter  the  fourth  story  of  the  burning  building  and  rescue 
the  body  of  Mrs.  Paige  from  the  flames,  at  the  imminent  hazard  of 
losing  his  own  life.  That  he  incurred  such  hazard  there  can  be  no 
doubt  from  the  testimony.  He  did  not,  as  does  a  soldier,  contract  to 
risk  his  life  in  the  service.  The  most  that  can  reasonably  be  claimed  is 
that,  short  of  risking  his  life,  he  contracted  to  use  his  best  judg- 
ment and  efforts  in  extinguishing  fires,  and  in  saving  persons  and 
property  from  destruction  or  injury.  But  it  is  quite  doubtful  whether 
a  fireman  employed  under  the  charter  and  ordinances  of  Oshkosh 
owes  any  duty,  a»  a  fireman,  to  rescue  persons  from  burning  buildings. 
Both  charter  and  ordinances  are  silent  on  the  subject,  altiiough  an 
ordinance  requires  them  to  aid  in  the  removal  of  endangered  goods 
and  property.  It  may  well  be  that  for  the  rescue  of  persons  in  peril 
from  a  conflagration  the  Legislature  or  Common  Council  rdied  upon 
the  promptings  of  humanity  which  in  such  emergencies  always  in- 
sure the  utmost  efforts  of  all  who  can  aid  therein,  whether  fire* 
men  or  not,  to  save  the  lives  of  those  in  peril.  But  whether  a  fireman 
owes  any  such  duty  by  reason  of  his  employment  is  not  here  deter* 
mined.  We  assume,  for  the  purposes  of  this  case,  that  he  does,  and 
have  stated  above  the  limits  of  that  duty,  if  it  exists. 

On  this  hypothesis,  the  precise  question  to  be  determined  is  whether 
the  fact  that  it  was  not,  under  the  circumstances,  the  duty  of  plaintiff 
as  a  fireman  to  rescue  the  body  of  Mrs.  Paige,  renders  him  competent 
to  make  a  valid  contract  for  a  reward  for  so  doing.  It  is  difficult  to 
perceive  how  it  can  properly  be  said  that  it  was  within  the  scope  or 
Ime  of  the  plaintiff's  duty  to  do  the  act,  when  it  was  not  his  duty  to  do 
it.  It  is  conceded,  for  the  purposes  of  the  case,  that  it  was  his  duty  as 
a  fireman  to  rescue  Mrs.  Paige  from  the  flames  if  he  could  do  so  with- 
out hazarding  his  own  life.    It  was  not  his  duty  to  do  so  at  the  hazard 
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of  his  life.  Can  it  properly  be  said  that  it  was  in  the  line  or  scope  of 
his  duty  to  rescue  her  at  the  imminent  peril  of  losing  his  life,  when  his 
duty  did  not  require  him  to  do  so?  We  confess  our  inability  to  per- 
ceive any  satisfactory  grounds  upon  which  this  question  may  be 
answered  affirmatively. 

In  the  law  of  agency  we  find  that  principals  are  often  held  respon- 
sible for  the  imauthorized  acts  of  their  agents  because  such  acts  are 
within  the  scope  of  the  authority  of  such  agents,  although  not  within 
their  actual  authority.  The  principal  is  held  in  such  a  case  because 
he  has  clothed  his  agent  with  apparent  authority  to  do  the  act,  and  a 
person  to  whom  the  agent  is  accredited  may  deal  with  him  on  the 
faith  that  he  has  the  authority  to  bind  his  principal  which  he  appears 
to  have,  and  may  hold  the  principal  as  effectually  as  though  the  agent 
had  actual  authority  in  the  premises.  Hence,  when  it  is  said  that  a 
given  act  of  an  agent,  although  unauthorized,  is  within  the  scope  of 
his  authority,  and  therefore  binds  his  principal,  it  only  signifies  that 
the  principal  has  apparently  given  his  agent  authority  to  do  the  act, 
and,  as  against  a  person  dealing  with  the  agent  in  good  faith,  he  shall 
not  be  heard  to  deny  the  agent's  authority. 

But  where  the  question  is  one  of  duty,  there  seems  to  be  no  room 
for  the  application  of  any  such  principle.  If  it  is  not  the  duty  of  a 
person  to  render  a  specified  service,  we  fail  to  comprehend  how  it 
can  correctly  be  said  that  the  service  is  within  the  line  or  scope  of  his 
duty — ^that  is  to  say,  that  although  it  is  not  actually  his  duty  to  ren- 
der the  service,  yet,  because  it  is  his  apparent  duty  to  do  so,  he  shall 
be  held  to  the  same  consequences  as  though  it  were  his  actual  duty. 
It  seems  to  uus  that  the  mere  statement  of  the  proposition  is  sufficient 
to  show  that  it  is  imtenable.    *    ♦    * 

It  follows,  from  the  views  above  expressed,  that  inasmuch  as  the 
plaintiff  could  not  rescue  the  body  of  Mrs.  Paige  from  the  burning 
building  without  imminent  peril  of  losing  his  own  life,  and  inasmuch 
as  it  was  not  his  duty  as  a  paid  officer  and  member  of  the  Fire  Depart- 
tnent  to  do  so,  he  is  in  a  position  to  claim  the  reward  alleged  to  have 
been  offered  by  the  defendant  for  such  rescue. 

The  judgment  of  nonsuit  must  be  reversed,  and  the  cause  will  be 
remanded  for  a  new  trial.^ 

1  Harris  v.  More  (1886),  70  Cal.  502,  accord.— Eds. 
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LOYD  V.  LEE 

At  Nisi,  Before  Pratt,  C.  J.,  1718 

[Reported  in  1  Strange,  94] 

A  MAKRTKD  woman  gives  a  promissory  note  as  a  feme  sole;  and 
after  her  husband's  death,  in  consideration  of  forbearance,  promises 
to  pay  it.  And  now  in  an  action  against  her  it  was  insisted  that 
though  she  being  mider  coverture  at  the  time  of  giving  the  note,  it 
was  voidable  for  that  reason;  yet  by  her  subsequent  promise,  when 
she  was  of  ability  to  make  a  promise,  she  had  made  herself  liable,  and 
the  forbearance  was  a  new  consideration.  But  the  Chief  Justice  held 
the  contrary,  and  that  the  note  was  not  barely  voidable,  but  abso- 
lutely void;  and  forbearance,  where  originally  there  is  no  cause  of 
action,  is.no  consideration  to  raise  an  assumpsit.  But  he  said  it  might 
be  otherwise  where  the  contract  was  but  voidable.  And  so  the 
plaintiff  was  called. 


JONES  V.  ASHBURNHAM  and  NANCY,  his  Wipe 

In  the  King's  Bench,  1804 

[Reported  in  4  East,  455] 

The  plaintiff  declared  that  whereas  one  S.  F.  Bancroft,  since 
deceased,  at  the  time  of  his  death  was  indebted  to  him  in  £58  for 
goods  before  that  time  sold  and  delivered  to  the  deceased,  whereof 
the  defendant  Nancy  had  notice,  and  thereupon,  after  the  death  of 
Bancroft,  the  defendant  Nancy,  before  her  intermarriage  with  the 
other  defendant,  Ashbumham,  in  consideration  of  the  premises,  and 
also  in  consideration  that  the  plaintiff,  at  the  special  instance  and  re- 
quest of  the  defendant  Nancy,  would  forbear  and  give  day  of  payment 
of  the  said  £58  as  after  mentioned,  she,  the  said  Nancy,  by  a  note 
in  writing  signed  by  her  according  to  the  form  of  the  statute,  etc.,  on 
March  20th,  1801,  undertook  and  promised  the  plaintiff  to  discharge 
the  said  debt  so  due  and  owing  to  him  in  a  reasonable  time,  and  to 
send  him  £20  in  part  payment  in  the  July  following.    And  although 
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the  same  July  is  long  since  passed,  during  which  the  said  Nancy 
continued  sole,  and  a  reasonable  tiine  elapsed  for  the  payment  of 
the  whole  £58,  according  to  the  tenor  and  effect  of  the  said  promise, 
and  though  the  plaintiff  has  always  from  the  time  of  making  the 
said  promise  hitherto  forborne  and  given  day  of  payment  of  the 
said  debt,  whereof  the  defendant  Naocy  before  her  intermarriage,  and 
both  the  defendants  since  their  intermarriage,  have  had  due  notice, 
yet  the  defendants  have  respectively,  etc.,  refused  to  pay,  etc  There 
were  other  counts  in  substance  the  same;  one  alleging  the  forbearance 
to  be  till  July,  etc.  To  all  which  there  was  a  demurrer,  assigning  for 
special  causes;  that  it  is  not  alleged  in  the  declaration  from  whom  tfae 
said  sum  ct  £68  therein  mentioned  was  due  and  owing  to  the  plaintiff 
at  the  time  when  the  defendant  Nancy  is  supposed  to  have  made 
the  promise  and  undertaking  mentioned,  or  that  any  persons  or  x>er« 
son  were  or  was  tiien  liable  to  pay  the  plaintiff  that  sum;  and  that  it  is 
not  alleged  to  whom  the  plaintiff  hath  forborne  and  given  day  of 
payment  of  the  said  £58;  and  that  the  declaration  does  not  di8ck)8e 
any  legal  and  sufficient  consideration  for  the  supposed  (Homise;  nor 
does  it  thereby  appear  that  the  plaintiff  has  any  good  cause  of  action 
against  the  defendants,  etc. 

Lord  Ellenborouoh,  C.  J.  The  way  in  which  I  am  disposed 
to  consider  this  case  will  break  in  upon  no  recognized  rule  of  law,  nor 
on  the  plain  sense  of  what  was  laid  down  by  Yates,  J.,  in  the  case  of 
Pillans  V.  Van  Mierop.  It  is  a  known  rule  of  law,  that  to  make  a 
promise  obligatory  there  must  be  some  benefit  to  the  party  making  it, 
or  some  detriment  to  the  party  to  whom  it  is  made;  otherwise  it  is 
considered  as  nudum  pactum  and  cannot  be  enforced.  I  do  not 
say  that  the  opinion  which  I  have  formed  will  not  break  in  on  any  of 
the  cases  which  have  been  cited,  but  it  intrenches  on  no  general  rule; 
and  in  order  to  show  that,  I  will  eicamine  the  rule  referred  to  as  laid 
down  by  Yates,  J.,  and  see  how  it  applies  to  the  present  case.  He  says 
that  ''any  damage  to  another,  or  suspension  or  forbearance  of  his 
right,  is  a  foundation  for  an  undertaking,''  etc.  Now  how  does  the 
plaintiff  show  any  damage  to  himself  by  forbearing  to  sue  when  there 
was  no  fund  which  could  be  the  object  of  suit,  where  it  does  not  appear 
that  any  person  in  rerum  nalur&  was  liable  to  be  sued  by  him?  No 
right  can  exist  in  this  vague,  abstract,  and  indefinite  way.  Bight  is  a 
correlative  term;  there  must  be  some  object  of  right,  some  object  of 
suit;  some  party  who,  in  respect  of  some  fund  or  some  character 
known  in  the  law  is  liable;  otherwise  there  cannot  be  said  to  be  any 
right.    Has  there  been  then  any  suspension  of  the  plaintiff's  right? 
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Now  unless  a  right  is  capable  of  being  exercised,  unless  it  can  be  put 
in  force,  there  can  be  no  sospension  of  it.  And  that  it  could  have  been 
exercised  or  put  in  force  but  for  the  promise  made  by  the  defendant  is 
not  shown.  Then  what  forbearance  is  shown?  It  must  be  a  forbear- 
ance of  a  right  which  may  be  enforced  with  effect.  It  is  true  that  a 
promise  may  be  binding  though  there  may  be  no  actual  benefit 
resulting  to  the  party  making  it,  because  it  is  enough  if  the  plaintiff 
may  be  damaged  by  it;  but  it  does  not  appear  here  that  the  forbear- 
ance could  produce  any  detriment  to  the  plaintiff.  It  does  not 
therefore  appear  that  Yates,  J.,  laid  down  any  doctrine  which  does 
not  square  with  the  general  received  rule  of  law,  that  to  sustain  a 
promise  there  must  be  a  benefit  on  the  one  hand  or  a  detriment  on 
the  other.  But  here,  whether  there  were  any  representative  or  any 
funds  of  the  original  debtor  does  not  appear.  Then,  as  to  the  cases 
cited,  that  of  Rosyer  v.  Langdale  is  strong  to  the  purpose,  for  it  was 
there  decided  that  a  promise  in  consideration  that  the  plaintiff  would 
forbear  suit  until  the  defendant  had  taken  out  letters  of  administra- 
tion was  without  foundation,  because  it  did  not  appear  that  the 
party  was  liable  before  administration  taken  out.  And  this  was 
rightly  determined,  for  forbearance  of  an  unfounded  suit  is  no  for- 
bearance. But  this  case  is  attempted  to  be  met  by  that  of  Hume  v. 
Hinton,  in  the  same  book,  where  a  promise  by  the  mother  of  an 
intestate  indebted  to  the  plaintiff,  that  if  he  would  stay  for  the 
money  till  a  given  day  she  would  pay  it,  was  sustained.  That, 
however,  was  after  verdict;  and  that  is  material  to  be  attended  to, 
because  it  might  be  presumed  to  have  been  proved  that  the  defendant 
had  so  intermeddled  with  the  intestate's  effects  as  to  make  herself 
liable  as  executrix  de  son  tort,  and  had  funds  of  the  deceased  in  her 
hands  for  which,  but  for  the  promise  made,  she  might  have  been 
sued  in  that  character.  But  no  such  intendment  can  be  made  here. 
The  case  of  Quick  v.  Copleton  is  also  relied  on.  That  too  was  after 
verdict,  and  it  was  moved  in  arrest  of  judgment  for  want  of  considera- 
tion. I  think  that  even  after  verdict  that  declaration  would  be  bad, 
being  vicious  on  the  face  of  it.  It  is  stated  that  the  defendant's 
late  husband  was  indebted  to  the  plaintiff,  and  that  she  (not  stating 
her  to  be  clothed  with  any  representative  character)  about  to  come  to 
London,  and  bdng  in  fear  to  be  arrested  by  the  plaintiff,  promised, 
etc.  Now  an  attempt  to  impose  upon  a  person  an  unlawful  terror  (and 
the  threatening  of  an  unlawful  suit  is  as  bad)  can  never  be  a  good  con- 
sideration for  a  promise  to  pay;  ^  yet  that  ground  is  insisted  on  by  the 

» Cf.  White  V.  Bluett,  cmte,  p.  227.— Eds. 


346  FORMATION  OF  CONTRACTS 

Chief  Justice.  And  as  to  the  case  there  cited  by  him  of  a  mother  who 
promised  to  pay,  on  forbearance  of  the  plaintiff  to  arrest  the  dead 
body  of  her  son,  which  she  feared  he  was  about  to  do,  it  is  contrary 
to  every  principle  of  law  and  moral  feeling.  Such  an  act  is  revolting 
to  humanity  and  illegal,  and  therefore  any  promise  extorted  by  the 
fear  of  it  could  never  be  valid  in  law.  It  might  as  well  be  said  that  a 
promise,  in  consideration  that  one  would  withdraw  a  pistol  from 
another's  breast,  could  be  enforced  against  the  party  acting  under 
such  imlawf  ul  terror.  Here,  there  being  no  consideration  of  benefit  to 
the  defendant,  or  of  detriment  or  possibility  of  detriment  to  the  plain- 
tiff, shown  by  him  on  the  face  of  the  declaration,  and  this  coming  on 
upon  demurrer,  where  nothing  can  be  intended,  as  it  may  after  ver- 
dict,^ I  am  clearly  of  opinion  that  the  declaration  is  bad.' 
Jtidgment  for  defendant. 


WADE  V.  SIMEON 

In  the  Common  Pleas,  1846 

[Reported  in  2  Common  Bench  Reports,  548] 

TiNDAL,  C.  J.  The  only  question  now  remaining  is  upon  the  de- 
murrer to  the  fourth  plea.  I  am  of  opinion  that  the  fourth  plea  is  a 
good  and  valid  plea,  on  general  demurrer.  The  declaration  alleges 
that  the  plaintiff  had  commenced  an  action  against  the  defendant  in 
the  Exchequer,  to  recover  two  sums  of  £1300  and  £700  respectively, 
which  action  was  about  to  be  tried,  and  that,  in  consideration  that  the 
plaintiff  would  forbear  proceeding  in  that  action,  until  December  14th 
then  next,  the  defendant  promised  the  plaintiff  that  he  would  on  that 
day  pay  the  money,  with  interest  and  costs;  that  the  plaintiff,  con- 
fiding in  the  defendant's  promise,  forbore  prosecuting  the  action,  and 
stayed  the  proceedings  until  the  day  named;  but  that  the  defendant 
did  not  pay  the  money  or  the  costs.  The  fourth  plea  states  that  the 
plaintiff  never  had  any  cause  of  action  against  the  defendant  in  re- 
spect of  the  subject-matter  of  the  action  in  the  Court  of  Exchequer, 
which  he,  the  plaintiff,  at  the  time  of  the  commencement  of  the  said 
action,  and  thence  until  the  time  of  the  making  the  promise  in  the 

*  Cf,  Atkinson  v.  Settree,  anUj  p.  326. — Eds. 

*  Concurring  opinions  of  Oroee,  Lawrence  and  Le  Blanc,  JJ.,  omitted. — ^Ekls. 
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first  count  mentioned,  well  knew.  By  demurring  to  that  plea,  the 
plaintiff  admits  that  he  had  no  cause  of  action  against  the  defendant 
in  the  action  therein  mentioned,  and  that  he  knew  it.  It  appears  to 
me,  therefore,  that  he  is  estopped  from  saying  that  there  was  any 
valid  consideration  for  the  defendant's  promise.  It  is  almost  contra 
bonos  moreSy  and  certainly  contrary  to  all  the  principles  of  natural 
justice,  that  a  man  should  institute  proceedings  against  another, 
when  he  is  conscious  that  he  has  no  good  cause  of  action.  In  order  to 
constitute  a  binding  promise,  the  plaintiff  must  show  a  good  considera- 
tion, something  beneficial  to  the  defendant,  or  detrimental  to  the 
plaintiff.  Detrimental  to  the  plaintiff  it  cannot  be,  if  he  has  no  cause 
of  action;  and  beneficial  to  the  defendant  it  cannot  be;  for,  in  con- 
templation of  law,  the  defence  upon  such  an  admitted  state  of  facts 
must  be  successful,  and  the  defendant  will  recover  costs,  which  must 
be  assumed  to  be  a  full  compensation  for  all  the  legal  damage  he  may 
sustain.  The  consideration,  therefore,  altogether  fails.  On  the  part 
of  the  plaintiff  it  has  been  ui^ed,  that  the  cases  cited  for  the  defendant 
were  not  cases  where  actions  had  already  been  brought,  but  only  cases 
of  promises  to  forbear  commencing  proceedings.  I  must,  however,  con- 
fess that,  if  that  were  so,  I  do  not  see  that  it  would  make  any  substan- 
tial difference.  The  older  cases,  and  some  of  the  modem  ones,  too,  do  « 
not  afford  any  countenance  to  that  distinction.  In  Tooley  v.  Wind- 
ham, Cro.  Eliz.  206,  it  is  stated  that  the  plaintiff  had  purchased  a  writ 
out  of  Chancery  against  the  defendant,  to  the  intent  to  exhibit  a  bill 
against  hun;  upon  the  return  of  the  writ,  which  was  for  the  profits  of 
certain  lands,  which  the  father  of  the  defendant  had  taken  in  his  life- 
time, the  defendant,  in  consideration  he  would  surcease  his  suit, 
promised  to  him  that,  if  he  could  prove  that  his  father  had  taken  the 
profits,  or  had  the  possession  of  the  land  under  the  title  of  the  father  of 
the  plaintiff,  be  would  pay  him  for  the  profits  of  the  land;  and  the 
Court  held  that  the  promise  was  without  consideration  and  void. 
There  the  suit  was  hi  existence  at  the  time  of  the  making  of  the  prom- 
ise. So  in  Atkinson  v.  Settree,  Willes,  482,  an  action  had  been  com- 
menced at  the  time  the  promise  was  made.  These  cases  seem  to  me  to 
establish  the  principle  upon  which  our  present  judgment  rests;  and  I 
am  not  aware  that  it  is  at  all  opposed  by  Longridge  v.  DorviUe.^    It 

^  Defendants'  vesBel  ooUided  with  and  damaged  plaintiffs'  vessel.  In  an  ad- 
miralty proceeding  to  reoover  these  damages,  plaintiffs  caused  defendants'  vessel 
to  be  arrested.  Defendants  engaged  to  make  good  any  damages  of  plaintiffs  not 
exceeding  £180,  on  plaintiffs  releasing  the  vessel.  Plaintiffs  thereupon  mthdrew 
their  proceeding.    When  sued  upon  their  promise,  defendants  contended  it  was 
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may  be  that  the  peculiar  circumstances  of  that  case  took  it  out  of  the 
general  rule.   The  ship  was  under  detention  by  virtue  of  process  from 
the  Admiralty  Court:  the  event  of  the  suit  in  that  Court  was  uncer- 
tain; neither  party  could  foresee  the  result;  and  therefore  the  relin- 
quishment by  the  plaintiff  of  his  hold  upon  the  ship  might  well  be  a 
good  consideration  for  the  promise  declared  on.   Here,  however,  there 
was  no  uncertainty;  the  defendant  asserts,  and  the  plaintiff  admits, 
that  there  never  was  any  cause  of  action  in  the  original  suit  and  that 
the  plaintiff  knew  it.    I  therefore  think  the  fourth  plea  affords  a  very 
good  answer,  and  that  the  defendant  is  entitled  to  judgment  thereon. 
Maxtle,  J.    I  also  am  of  opinion  that  the  defendant  is  entitled  to 
judgment  on  the  fourth  plea,  though  I  think  it  extremely  question- 
able whether  that  plea  is  not  open  to  objection  provided  it  were  rightly 
taken.    Forbearance  to  prosecute  a  suit  in  which  the  plaintiff  has  no 
cause  of  action  (and  in  which,  as  the  Lord  Chief  Justice  properly 
adds,  he  must  eventually  fail),  according  to  the  authorities,  is  no 
consideration.    It  is  no  benefit  to  the  defendant,  and  no  detriment  to 
the  plaintiff.   Costs  are  considered  by  the  law  a  sufficient  indemnifica- 
tion for  a  defendant  who  is  sued,  where  there  exists  no  cause  of  action, 
consequently  the  defendant  in  contemplation  of  law  derives  no  benefit 
•  from  a  stay  of  the  proceedings.   In  Smith  v.  Monteith  it  seems  to  have 
been  considered  that  the  allegation  in  the  plea — ^that  the  plaintiff 
had  not  any  claim  or  demand  or  cause  of  action  against  the  original 
defendant,  in  respect  whereof  the  plaintiff  was  entitled  to  recover  the 
sum  which  the  defendant  promised  to  pay — did  not  sufficiently  show 
that  the  plaintiff  must  necessarily  have  failed  in  the  original  action; 
and  it  may  be  doubted  whether  the  fourth  plea  here  does  sufficiently 
show  that  there  was  no  consideration  for  the  defendant's  promise,  by 
reason  of  the  plaintiff  having  no  cause  of  action  in  the  former  suit, 
and  that,  therefore,  he  must  necessarily  have  failed  in  that  suit.   That 

without  oonsiderationi  since  the  collision  occurred  because  of  the  negligence  of 
a  pilot  whom  they  were  required  to  employ  by  statute.    Heldf  for  plaintiffs. 

''Now  the  consideration  of  forbearance  is  a  benefit  to  ibe  defendant,  if  he  be 
liable;  but  it  is  not  any  benefit  to  him,  if  he  be  not  liable.  The  authorities  cited 
proceed  on  that  ground.  This  case  differs  materially  from  those;  for  here  a  suit 
actually  commenced  is  given  up,  and  a  suit  too  the  final  success  of  which  was  in- 
volved in  some  doubt.  The  plaintiff  might  sustain  a  detriment  by  giving  up  all 
claim  in  respect  of  the  expenses  incurred,  and  the  defendant  might  derive  a  benefit 
by  having  that  suit  put  an  end  to,  without  further  trouble  or  investigation.  Now 
I  am  of  opinion  that  the  giving  np  <^  a  suit  instituted  for  ihe  purpose  of  trying  a 
doubtful  question,  and  consenting  to  deliver  up  the  ship,  wfaidi  might  otherwise 
have  been  detained  \mtU  the  security  required  was  given,  is  a  good  consideration 
to  support  a  promise."    Per  Holroyd,  J.  (5  Bam.  &  Aid.  117) — ^Eds. 
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objection  would,  I  think,  have  shown  the  fourth  plea  pleaded  in  this 
ease,  to  be  bad,  provided  the  objection  had  been  properly  pointed 
out  as  a  cause  of  demurrer.  But,  on  general  demurrer,  I  think  the 
plea  must  be  taken  impliedly  to  allege  that  the  plaintiff  must  neces- 
sarily have  failed,  and  is,  therefore,  sufficient,  the  absence  of  a  direct 
allegation  to  that  effect  being  only  ground  of  special  demurrer.  It 
has  been  contended  that  this  objection  is  specially  pointed  out  by 
that  part  of  the  demurrer  which  objects  to  the  plea  on  the  ground  that 
it  is  ambigmms.  That,  however,  is  not,  in  my  opinion,  a  sufficient 
assignment  of  this  cause  of  demurrer  within  the  statute.  Though  I 
feel  bound  to  state  my  opinion,  I  confess  I  should  not  be  much  sur- 
prised if  a  court  of  error  should  come  to  a  different  conclusion  upon 
the  doubt  suggested. 

Cbesswell,  J.  The  declaration  in  this  case  is  founded  upon  a 
promise  by  the  defendant  to  pay  certain  moneys  in  consideration 
of  the  plaintiff's  forbearing  to  proceed  with  an  action  pending  in  the 
Court  of  E?cchequer.  The  answer  set  up  by  the  fourth  plea  is,  that 
the  plaintiff  never  had  any  cause  of  action  against  the  defendant  in  re- 
spect ol  the  subject-matter  of  that  suit,  which  the  plaintiff  well  knew. 
It  has  been  suimised,  in  the  course  of  the  argument,  that  there  is  a 
distinction  between  abstaining  from  commencing  an  action  and  for- 
bearing to  prosecute  one  already  commenced.  In  the  older  cases  I  find 
no  such  distinction.  Lord  Coke  lays  it  down  broadly  that  the  staying 
of  an  action  that  has  been  unjustly  brought  is  no  consideration  for  a 
promise  to  pay  money.  I  cannot  hdlp  thinking,  on  general  principles, 
that  the  staying  proceedings  in  an  action  brought  without  any  cause 
is  no  good  consideration  for  a  promise  such  as  is  relied  on  here.  The 
plea,  in  plain  terms,  avers  that  the  plaintiff  never  bad  any  cause  of 
action,  and  that  he  well  knew  it.  Are  we  to  assume  that  the  defend- 
ant might,  by  some  slip  in  pleading,  have  failed  in  his  defence  to  that 
action,  if  it  had  proceeded?  I  think  not.  On  general  demurrer  the 
plea  appears  to  me  to  be  sufficient,  and  none  of  the  causes  of  demurrer 
specially  assigned,  in  my  judgment,  hits  the  point  made  by  my 
Brother  Channell.^ 

Judgment  for  the  d^endant  on  thefowih  plea. 

^  Statement  ol  pleadiog?  and  ooncuiring  opiiiion  of  Erie,  J.,  oiiutted.^Eki9. 
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THE  ALLIANCE  BANK  (Limited)  v.  BROOM 

In  Chancery,  1864 
[Reported  in  2  Drewry  &  Smale,  289] 

This  case  came  on  upon  a  demurrer. 

It  appeared,  from  the  bill,  that  in  June,  1864,  the  Alliance  Bank 
opened  a  loan  account  with  the  defendants,  who  are  merchants  at 
Liverpool,  and  that  such  loan  account  was  continued  down  to  Sep- 
tember 19th,  1864,  when  there  was  a  balance  due  from  the  defendants 
to  the  bank  on  such  loan  account  to  the  amount  of  £22,205  158.  Id. 

On  September  19th,  1864,  the  plaintiffs  requested  the  defendants, 
Messrs.  Broom,  to  ^ve  them  some  security  for  the  amount  so  due, 
and  the  defendants,  who  stated  that  they  were  entitled  to  certain 
goods,  wrote  to  the  manager  of  the  bank  the  following  letter: 

'^  Liverpool,  September  19th,  1864. 
"Dear  Sir:  We  hand  you  the  following  particulars  of  produce, 
which  we  propose  to  hypothecate  against  our  loan  account,  and  at 
the  same  time  undertake  to  pay  the  proceeds  as  we  receive  them,  to 
the  credit  of  the  said  account." 

The  letter  then  contained  a  list  of  goods  and  their  values,  and  was 
signed  by  Messrs.  Broom. 

In  pursuance  of  this  letter  the  plaintiffs,  on  September  20th,  1864, 
applied  to  the  defendants  for  the  warrants  for  delivery  of  the  goods 
mentioned  in  the  letter,  and  the  defendants  promised  to  deliver  the 
warrants  to  the  plaintiffs  as  soon  as  they  could  obtain  them  from  the 
warehouses. 

The  bill  stated  that  the  defendants  refused  to  deliver  the  warrants, 
or  other  documents  relating  to  the  goods,  to  the  plaintiffs,  and  threat- 
ened and  intended  to  deliver  them  to  other  persons;  and  the  bill 
charged  that  the  plaintiffs  were  entitled  to  a  lien  or  charge  upon  the 
goods  mentioned  hi  the  letter  by  virtue  of  the  agreement,  and  prayed 
for  a  declaration  to  that  effect.  The  bill  also  prayed  that  the  defend- 
ants might  be  ordered  to  deliver  to  the  plaintiffs  the  warrants  and 
other  documents  relating  to  the  title  of  said  goods,  and  cause  the  said 
goods  to  be  delivered  to  the  plaintiffs,  by  way  of  security  for  the 
amount  due  to  them  on  the  loan  account.    The  bill  also  prayed  an 
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injunction  to  restrain  the  defendants  from  dealing  with  the  warrants 
or  goods  in  the  mean  time. 

To  this  bill  the  defendants  filed  a  demurrer,  on  the  ground  that  the 
agreement  contained  in  the  letter  was  without  consideration;  and 
therefore  one  which  the  Court  would  not  enforce. 

The  Vice-Chancellor:  The  defendant  demurs  to  the  plaintiff's 
bill  in  this  case,  on  the  ground  that  the  promise  to  give  security, 
which  the  plaintiff  seeks  to  enforce,  was  without  any  consideration — 
that  it  is,  in  fact,  a  nvdum  pactum,  which  the  Coiut  will  not  enforce; 
and  in  support  of  this  proposition  it  is  argued  that  the  plaintiffs,  so 
far  from  giving  any  consideration  for  the  promise,  could  at  any  time 
have  brought  an  action  for  the  payment  of  the  debt;  and  that  they 
oould  have  done  so  is  perfectly  true. 

Now,  according  to  the  facts  stated  in  the  bill,  a  demand  was  made 
by  the  creditor  for  security;  and  upon  that  demand  a  promise  and 
agreement  was  made  by  the  debtor  that  he  would  ^ve  such  security; 
and  that,  although  it  might  take  some  time  to  get  the  warrants,  he 
would  hand  them  over  to  the  creditor  when  he  obtained  them. 

It  appears  to  me,  that  when  the  plaintiffs  demanded  payment  of 
their  debt,  and,  in  consequence  of  that  application,  the  defendant 
agreed  to  give  certain  security,  although  there  was  no  promise  on  the 
part  of  the  plaintiffs  to  abstain  for  any  certain  time  from  suing  for 
the  debt,  the  effect  was,  that  the  plaintiffs  did,  in  effect,  give,  and  the 
defendant  received,  the  benefit  of  some  degree  of  forbearance;  not, 
indeed,  for  any  definite  time,  but,  at  all  events,  some  extent  of  for- 
bearance. If,  on  the  application  for  security  being  made,  the  defend- 
ant had  refused  to  give  any  security  at  all,  the  consequence  certainly 
-would  have  been  that  the  creditor  would  have  demanded  payment  of 
the  debt,  and  have  taken  steps  to  enforce  it.  It  is  very  true  that, 
at  any  time  after  the  promise,  the  creditor  might  have  insisted  on 
fMtyment  of  his  debt,  and  have  brought  an  action;  but  the  circum- 
stances necessarily  involve  the  benefit  to  the  debtor  of  a  certain 
amount  of  forbearance,  which  he  would  not  have  derived  if  he  had  not 
made  the  agreement. 

On  this  ground  the  demurrer  must  be  overruled.^ 

^  In  Oldershaw  and  Musket  v.  King  (1857),  2  Hurktone  &  Norman,  399,  517, 
suit  was  brought  on  the  following  guarantee: 

''21  Manchester  Terrace,  August  24,  1848. 
"Dear  Sir:  I  am  aware  that  my  uncles,  J.  and  J.  F.  King,  stand  considerably 
indebted  to  you  for  professional  business,  and  for  cash  lent  and  advanced  to  them, 
and  that  it  is  not  in  their  power  to  pay  you  at  present;  and  aa  in  all  probability 
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COOK  V.  WRIGHT 

In  the  Queen's  Bench,  1861 
[Reported  in  1  Best  &  Smith,  550) 

Blackbttbn,  J.,  delivered  the  judgment  of  Cockbum,  C.  J.,  Wi( 
man,  J.,  and  himself;  Cromptoui  J.,  having  left  the  Court  before  the 
argument  was  concluded. 

In  this  case  it  appeared  on  the  trial  that  the  defendant  was  agent 

• 

they  win  become  still  further  indebted  to  you,  though  I  by  no  means  intend  that 
this  letter  shall  create  or  imply  any  obligation  on  your  part  to  increaae  your  claim 
against  them,  I  am  willing  to  bear  you  harmless  against  any  loss  ansing  out  of 
the  past  or  future  transactions  between  you  and  my  said  unelee  Co  a  certain  extent, 
and  therefore  in  consideration  of  your  forbearing  to  press  them  for  the  immediate 
payment  of  the  debt  now  due  to  you,  I  hereby  engage  and  agree  to  guaranty  you 
the  payment  of  any  sum  they  may  be  indebted  to  you  upon  the  balance  of  ac- 
counts between  you  at  any  time  during  the  next  six  years,  to  the  extent  of  £lO0O, 
^enever  caBed  upon  by  you  to  pay  the  same,  and  after  twelve  calendar  montks' 
previous  notice. 

''I  remain,  etc., 

"William  Thomas  King." 
"To  Robert  Oldershaw,  Esq." 

Bramwell,  B.,  delivering  the  judgment  of  the  Court  of  Exchequer,  for  de- 
fendant, Pollock,  C.  B.,  dissenting,  said: 

"The  consideration  mentioned  for  the  defendant's  promise  is  forbearing  to  press 
for  the  immediate  payment  of  the  debt  now  due;  and  this  in  our  judgment  is  void 
for  imoertainty.  The  authorities  which  have  been  referred  to  show  that  a  guar- 
antee in  consideration  of  forbearance  "for  some  time,"  or  "a  little  time,"  is  void. 
In  the  present  case,  the  word  is  "immediate."  That  cannot  mean  "instanta- 
neous," and  anything  beyond  is  uncertain.  It  was  argued  that,  no  time  being 
named,  it  was  to  be  taken  to  be,  that  a  reasonable  time  was  intended.  That  is 
not  so,  as  it  is  to  "forbear  to  press  for  immediate  payment;"  not  forbear  for  a 
reasonable  time.  However,  assuming  it  were  so,  that  is  equally  vague  and  uncer- 
tain. In  the  result  one  may  be  able  to  say  in  each  particular  case  if  the  creditor 
has  waited  a  reasonable  time;  but  it  is  impossible  to  lay  down  a  rule  as  to  what 
does  or  does  not  constitute  such  a  time  between  a  debtor  and  a  creditor.    *    *    *** 

Judgment  was  reversed  in  the  Exchequer  Chamber.    Cockbum,  C.  J.,  said: 

"The  consideration  is  not  simply  the  forbearing  to  press  for  immediate  pay- 
ment, but  also  the  future  advances,  which,  though  not  stipulated  for,  were  con- 
templated by  the  parties.  But  supposing  that  the  sole  consideration  was  the 
forbearing  to  press  for  immediate  payment,  *  *  *  I  am  not  at  all  prepared  to 
assent  to  the  proposition  that  an  agreement  to  forbear  for  a  reasonable  time  would 
not  be  sufficient.  I  see  no  reason  why  the  question  as  to  what  is  a  reasonable 
time  should  not  be  considered  and  determined  with  reference  to  all  the  circum- 
stances of  the  case  by  a  jury." — ^Eds. 
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for  a  Mrs.  Bennett,  who  was  fion-resident  owner  of  houses  in  a  district 
subject  to  a  local  act.  Works  had  been  done  in  the  adjoining  street 
by  the  commisnonetB  for  executing  the  act,  the  expenses  of  which, 
under  the  provisions  of  their  act,  they  charged  on  the  owners  of  the 
adjoining  houses.  Notice  had  been  ^ven  to  the  defendant,  as  if  he 
had  himself  been  owner  <^  the  houses,  calling  on  him  to  pay  the  pro- 
portion chargeable  in  respect  of  them.  He  attended  at  a  Board  meet- 
ing of  the  o<»Dmis8]oners,  and  objected  both  to  the  amount  and  nature 
of  the  charge,  and  also  stated  that  he  was  not  the  owner  ot  the  houses, 
and  that  Mrs.  Bennett  was.  He  was  told  that  if  he  did  not  pay  he 
would  be  treated  as  one  Goble  had  been.  It  appeared  that  Goble  had 
refused  to  pay  a  sum  charged  against  him  as  owner  of  some  houses, 
and  the  commissioners  had  taken  legal  proceedings  against  him,  and 
he  had  thai  submitted  and  paid  with  costs.  In  the  result  it  was 
agreed  between  the  commissioners  and  the  defendant  that  the 
amount  charged  upon  him  should  be  reduced,  and  that  time  should  be 
given  to  pay  it  in  three  instalments;  be  gave  three  promiaaory  notes 
for  the  three  instabnents;  the  first  was  duly  honored,  the  ptbers  were 
not,  and  were  the  subject  of  the  present  action.  At  the  trial  it  ap- 
peared that  the  defendant  was  not  in  fact  owner  of  the  houses.  As 
agent  for  the  owner  he  was  not  personally  liaUe  under  the  act.  In 
point  of  law,  therefore,  the  commissioners  were  not  entitled  to  claim 
the  money  from  him;  but  no  case  of  deceit  was  alleged  a^dnst  th^n. 
It  must  be  taken  that  the  commlsrioners  honestly  believed  that  the 
defendant  was  personally  liable,  and  really  intended  to  take  legal 
proceedings  against  him,  as  they  had  done  s^inst  Goble.  The 
defendant,  according  to  his  own  evidence,  never  believed  that  he  was 
liable  in  law,  but  signed  the'  notes  in  order  to  avoid  being  sued  as 
Goble  was.  Under  these  circumstances  the  substantial  question  re- 
served (irrespective  of  the  form  of  the  plea)  was  whether  there  was 
any  bonsideration  for  the  notes.  We  are  of  opinion  that  there  was. 
There  is  no  doubt  that  a  bill  or  note  giv^i  in  consideration  of  what 
is  supposed  to  be  a  debt  is  without  consideration  if  it  i^pears  that 
there  was  a  mistake  in  fact  as  to  the  exi^nce  of  the  debt;  Bell  v. 
Gardiner,  4  M.  &  Gr.  11  (E.  C.  L.  R.,  Vol.  XLIII.) ;  and,  according  to 
the  cases  of  Bouthall  v.  Sigg.and  Forman  v.  Wright,  11  C.  B.  481 
(E.  C.  L.  R,  Vol.  LXXIII.),  the  law  is  the  same  if  the  bill  or  note  is 
given  in  consequence  of  a  mistake  of  law  as  to  the  existeubOe  of  the 
debt.  But  here  there  was  no  mistake  on  the  part  of  the  defendant 
either  of  law  or  fact.  What  he  did  was  not  merely  the  making  an 
emmeoos  account  stated,  or  piomidng  to  pay  A  debt  tot  wt^ch  lie  mia- 

23 
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takenly  believed  himself  liable.  It  appeared  on  the  evidence  that  he 
believed  himself  not  to  be  liable,  but  he  knew  that  the  plaintifiFs 
thought  him  liable,  and  would  sue  him  if  he  did  not  pay,  and  in  order 
to  avoid  the  eicpense  and  trouble  of  legal  proceedings  against  himself 
he  agreed  to  a  compromise;  and  the  question  is,  whether  a  person  who 
has  given  a  note  as  a  compromise  of  a  claim  honestly  made  on  him, 
and  which  but  for  that  compromise  would  have  been  at  once  brought 
to  a  legal  decision,  can  resist  the  pa3rment  of  the  note  on  the  ground 
that  the  original  claim  thus  compromised  might  have  been  success- 
fully  resisted. 

If  the  suit  had  been  actually  commenced,  the  point  would  have 
been  concluded  by  authority.  In  Longridge  v.  Dorville,  5  B.  &  Aid. 
117  (E.  C.  L.  R.,  Vol.  VIL),  it  was  held  that  the  compromise  of  a 
suit  instituted  to  try  a  doubtful  question  of  law  was  a  sufficient  con- 
sideration for  a  promise.  In  Atlee  v.  Backhouse,  3  M.  &  W.  633, 
where  the  plaintiff's  goods  had  been  seized  by  the  excise,  and  he  had 
afterward  entered  into  an  agreement  with  the  Conmiissioners  of 
Excise  that  all  proceedings  should  be  terminated,  the  goods  delivered 
up  to  the  plaintiff,  and  a  sum  of  money  paid  by  him  to  the  commis* 
sioners,  Parke,  B.,  rests  his  judgment,  page  650,  on  the  ground  that 
this  agreement  of  compromise  honestly  made  was  for  consideration 
and  binding.  In  Ckx>per  v.  Parker,  15  Com.  B.  822  (E.  C.  L.  R., 
Vol.  LXXX.),  the  Court  of  Exchequer  Chamber  held  that  the  with- 
drawal of  an  untrue  defence  of  infancy  in  a  suit,  with  payment  of 
costs,  was  a  sufficient  consideration  for  a  promise  to  accept  a  smaller 
sum  in  satisfaction  of  a  larger. 

In  these  cases,  however,  litigation  had  been  actually  oonmienced; 
and  it  was  argued  before  us  that  this  made  a  difference  in  point  of 
law,  and  that  though,  where  a  plaintiff  has  actually  issued  a  writ 
against  a  defendant,  a  compromise  honestly  made  is  binding,  yet  the 
same  compromise,  if  made  before  the  writ  actually  issues,  though  the 
litigation  is  impending  is  void.  Edwards  v.  Baugh,  11  M.  &  W.  641, 
was  relied  upon  as  an  authority  for  this  proposition.  But  in  that 
case  Lord  Abinger  expressly  bases  his  judgment  (pages  645,  646)  on 
the  assumption  that  the  declaration  did  not,  either  expressly  or  im- 
pliedly, show  that  a  reasonable  doubt  existed  between  the  par- 
ties. It  may  be  doubtful  whether  the  declaration  in  that  case  ought 
not  to  have  been  construed  as  disclosing  a  compromise  of  a  real 
bonh  fide  claim,  but  it  does  not  appear  to  have  been  so  construed  by 
the  Court.  We  agree  that  unless  there  was  a  reasonable  claim  on  the 
one  side,  which  it  was  bant  fide  intended  to  pursue,  th^re  would  be  no 
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ground  for  a  ^mpromise;  but  we  cannot  agree  that  (except  as  a 
test  of  the  reality  of  the  claim  in  fact)  the  issuing  of  a  writ  is  essential 
to  the  validity  of  the  compromise.  The  position  of  the  parties  must 
necessarily  be  altered  in  every  case  of  compromise,  so  that,  if  the 
question  is  afterward  opened  up,  they  cannot  be  replaced  as  they  were 
before  the  compromise.  The  plaintiff  may  be  in  a  less  favorable' 
position  for  renewing  his  litigation,  he  must  be  at  an  additional 
trouble  and  expense  in  again  getting  up  his  case,  and  he  may  no 
longer  be  able  to  produce  the  evidence  which  would  have  proved  it 
originally.  Besides,  though  he  may  not  in  point  of  law  be  bound  to 
refrain  from  enforcing  his  rights  against  third  persons  during  the 
continuance  of  the  compromise,  to  which  they  are  not  parties,  yet 
practically  the  effect  of  the  compromise  must  be  to  prevent  his  doing 
so.  For  instance,  in  the  present  case,  there  can  be  no  doubt  that  the 
practical  effect  of  the  compromise  must  have  been  to  induce  the  com- 
missioners  to  refrain  from  taking  proceedings  against  Mrs.  Bennett, 
the  real  owner  of  the  hoiises,  while  the  notes  given  by  the  def endant, 
her  agent,  were  running;  though  the  compromise  might  have  afforded 
no  ground  of  defence  had  such  proceedings  been  resorted  to.  It  is 
this  detriment  to  the  party  consenting  to  a  compromise  arising  from 
the  necessary  alteration  in  his  position  ^  which,  in  our  opinion,  forms 
the  real  consideration  for  the  promise,  and  not  the  technical  and 
almost  illusory  consideration  arising  from  the  extra  costs  of  litigation. 
The  real  consideration  therefore  depends,  not  on  the  actual  com- 
mencement of  a  suit,  but  on  the  reality  of  the  claim  made  and  the 
bonh  fides  of  the  compromise. 

In  the  present  case  we  think  that  there  was  sufficient  consideration 
for  the  notes  in  the  compromise  made  as  it  was. 

The  rule  to  enter  a  verdict  for  the  plaintiff  must  be  made  absolute. 

Btile  a/mlvte. 

^  See  articles,  "Two  Theoriee  of  Omsideration,"  by  J.  B.  Ames,  12  Hanr.  Law 
Rev.  615, 13  id,  29.— Eds. 
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CALLISHER  v.  BISCHOFFSHEIM 

In  the  Queen's  Bench,  1870 
[Reported  m  Law  Reports,  5  Queen's  Bench,  449] 

Declaratiok,  that  the  plaintiff  had  alleged  that  certain  monejrs 
were  due  and  owing  to  him,  to  wit,  from  the  Government  of  Hon- 
duras, and  from  Don 'Carlos  Gattieres,  and  others,  and  had  threat- 
ened and  was  about  to  take  legal  proceedings  against  the  said  govern- 
ment and  persons  to  enforce  pas^ment  of  the  same;  and  thereupon,  in 
consideration  that  the  plaintiff  would  forbear  from  taking  such  pro- 
ceedings for  an  agreed  time,  the  defendant  promised  to  deliver  to  the 
plaintiff  certain  securities,  to  wit,  bonds  or  debentures,  called  Hon- 
duras Railway  Loan  Bonds,  for  sums  to  the  amount  of  £600,  imme- 
diately the  bonds  should  be  printed.  Averment,  that  the  plaintiff 
did  not  take  any  proceedings  during  the  agreed  period  or  at  all;  and 
that  all  conditions  had  been  fulfilled  necessary  to  entitle  him  to  sue 
in  respect  of  the  matters  before  stated.  Breach,  that  the  defendant 
hcul  not  delivered  to  the  plaintiff  the  bonds,  or  any  of  them. 

Plea,  that  at  the  time  of  making  the  alleged  agreement  no  moneys 
were  due  and  owing  to  the  plaintiff  from  the  government  imd  other 
persons. 

Demurrer  and  jmnd^. 

CocKBURN,  C.  J.  Our  judgment  must  be  for  the  plaintiff.  No 
doubt  it  must  be  taken  that  there  was,  in  fact,  no  claim  by  the  plain- 
tiff against  the  Honduras  Government  which  could  be  prosecuted  by 
legal  proceedings  to  a  successful  issue;  but  this  does  not  vitiate  the 
contract  and  destroy  the  validity  of  what  is  alleged  as  the  considerar 
tion.  The  autiborities  clearly  establish  that  if  an  agreement  is  made 
to  compromise  a  disputed  claim,  forbearance  to  sue  in  respect  of  that 
claim  is  a  good  consideration;  and  whether  proceedings  to  enforce  the 
disputed  claim  have  or  have  not  been  instituted  makes  no  difference. 
If  the  defendant's  contention  were  adopted,  it  would  result  that  in  no 
case  of  a  doubtful  claim  could  a  compromise  be  enforced.  Every  day 
a  compromise  is  effected  on  the  ground  that  the  party  making  it  has 
a  chance  of  succeeding  in  it,  and  if  he  bonh  fide  believes  he  has  a  fair 
chance  of  success,  he  has  a  reasonable  ground  for  suing,  and  his  for- 
bearance to  sue  will  constitute  a  good  consideration.  When  such  a 
person  forbears  to  sue  he  gives  up  what  he  believes  to  be  a  right  of 
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action,  and  the  other  party  gets  an  advantage,  and,  instead  of  being 
annoyed  with  an  action,  be  escapes  f rotn  the  vexations  incident  to  it. 
The  defendant's  contention  is  unsupported  by  authority. 

It  would  be  another  matter  if  a  person  made  a  claim  which  he  knew 
to  be  unfounded,  and,  by  a  compromise,  derived  an  advantage  under 
it;  in  that  case  his  conduct  would  be  fraudulent.  If  the  plea  had 
alleged  that  the  plaintiff  knew  he  had  no  real  claim  against  the  Hon- 
duras €k)vemment,  that  would  have  been  an  answer  to  the  action. 

B14ACKBUBN',  J.  I  am  of  the  same  opinion.  The  declaration,  as  it 
stands,  in  effect  states  that  the  plaintiff,  having  allc^ged  that  certain 
moneys  were  due  to  him  from  the  Honduras  Government,  was  about 
to  enforce  payment,  and  the  defendant  suggested  that  the  plaintiff's 
claim,  whether  good  or  bad,  should  stand  over.  So  far  the  agreement 
was  a  reasonable  one.  The  plea,  however,  alleges  that  at  the  time  of 
making  the  agreement  no  money  was  due.  If  we  are  to  infer  that  the 
plaintiff  believed  that  some  numey  was  due  to  him,  his  claim  was 
honest,  and  the  compromise  of  that  claim  would  be  binding,  and 
would  form  a  good  consideration,  although  the  plaintiff,  if  he  had 
prosecuted  his  original  claim,  would  have  been  defeated.  This  case  is 
decided  by  Cook  v.  Wright.^  In  that  case  it  appeared  from  the 
evidence  that  the  defendant  knew  that  the  original  claim  of  the 
pliuntiff  was  mvalid,  yet  he  was  held  liable,  as  the  plaintiff  believed 
his  elidm  to  be  good.  The  Coiurt  say  ^  that  ''the  real  consideration 
depends  on  the  reality  of  the  claim  made,  and  the  bond  fides  of  the 
compromise."  If  the  plaintiff's  claim  against  the  Honduras  Govern- 
ment was  not  band  fide^  this  ought  to  have  been  alleged  in  the  plea; 
but  no  such  allegation  appears. 

Mellob,  J.  I  am  of  the  same  opinion.  If  the  plaintiff's  claim 
against  the  Honduras  Government  was  fraudulent,  the  defendant 
ought  to  have  alleged  it. 

Lush,  J.,  concurred. 

JvdgmmtfoT  the  pUdnii;ff. 

1 1  B.  &  8.  559,  570;  30  L.  J.  (Q.  B.)  ^1,  324. 
s  1  B.  &  S.  at  p.  570;  30  L.  J.  (Q.  B.)  at  p.  324. 
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GUNNING  V.  ROYAL 

In  the  Supreme  Court  of  Mississippi,  1881 

[Reported  in  59  Mississippi,  45] 

For  the  purpose  of  carrying  dirt  from  a  hill  which  he  was  cutting 
down,  the  appellant  hired  a  mare  and  cart  from  the  appellee,  who 
furnished  an  inexperienced  negro  boy  for  driver.  While  a  fall  was 
being  made  at  one  end  of  the  work,  the  rule  was  for  the  cart  to  be 
loaded  at  the  other.  On  one  occasion  the  boy,  although  warned  by  a 
laborer  of  the  appellant,  drove  to  the  wrong  end  where  there  was  no 
dirt,  but  where  the  bank  was  ready  to  be  caved,  and  while  he  was 
attempting  to  comply  with  another's  laborer's  direction  to  turn  the 
mare  away,  some  earth  accidentally  fell,  injuring  the  animal  so  that 
she  was  afterward  killed.  The  appellee  demanded  $150  for  his  loss. 
The  appellant  denied  liability,  but  after  a  long  dispute  and  an  in- 
effectual attempt  at  arbitration,  gave  his  note  for  $66  in  settlement 
of  the  controversy.  When  sued  he  pleaded  want  of  consideration^ 
and  a  jury  being  waived,  the  Court  gave  judgment  for  the  plaintiff. 

Campbell,  J.,  delivered  the  opinion  of  the  Court. 

The  facts  disclosed  by  the  evidence  acquit  Gunning  of  aU  blame 
with  respect  to  the  injury  to  the  mare  and  cart  he  had  hired  of  Royal. 
He  was,  therefore,  not  legally  answerable  to  Royal  for  the  loss  he 
suffered,  or  any  part  of  it,  and  the  giving  of  his  note  in  settlement  of 
the  controversy  did  not  preclude  him  from  showing  that  he  was  not 
legally  liable  for  the  payment  of  the  sum  promised.  The  existence 
of  a  dispute  or  controversy  between  parties  is  not  a  sufficient  con- 
sideration to  support  a  promise  to  pay  money  in  settlement  of  it, 
where  no  valid  demand  for  anything  whatever  exists  in  favor  of  the 
promisee.  There  must  be  a  valid  demand  to  some  extent,  or  for  some- 
thing, to  uphold  a  promise  of  this  kind.  Giving  a  note  to  settle  a 
dispute  or  controversy  does  not  impose  any  liability  on  the  maker, 
if  he  gains  nothing  and  the  payee  loses  nothing  by  it.  In  such  case 
it  devolves  on  the  maker  of  the  note,  when  sued,  to  show  the  entire 
want  of  any  consideration  for  his  promise,  and  Gunning  did  so  in  this 
case.  Foster  v.  Metts,  55  Miss.  77,  and  cases  there  cited;  Boone  v. 
Boone,  58  Miss.  820. 

Reversed  and  remanded.^ 

^  Cf.  Cline  &  Co.  v.  Templeton  (1880),  78  Ky.  550;  BeUows  ▼.  Sowles  (1883), 
65  Vt.  391.— Eds. 
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MILES  V.  NEW  ZEALAND  ALPORD  ESTATE  COMPANY 

In  the  Court  of  Appeal,  1886 

[Reported  in  Law  Reports,  32  Chancery  Division,  266] 

The  New  Zealand  Alford  Estate  Company,  Limited,  was  incor- 
porated under  the  Companies  Acts  of  1862  and  1867,  with  articles  of 
association,  the  material  clauses  of  which  were  as  follows: 

''8.  The  company  shall  not  be  bound  to  recognize  any  contingent, 
future,  partial,  or  equitable  interest,  in  the  nature  of  a  trust  or  other- 
wise,  in  any  share,  or  any  other  right  in  respect  of  any  share,  except 
an  absolute  right  thereto  in  the  person  from  time  to  time  registered 
as  the  holder  thereof.    *    ♦    *  " 

''23.  No  shares  shall  be  transferred  to  a  stranger  so  long  as  the 
company  or  any  member  is  willing  to  purchase  the  same  at  a  fair 
value." 

''28.  The  company  may  decline  to  register  any  transfer  of  shares 
upon  which  the  company  has  a  lien  by  virtue  of  clause  43  hereof." 

"43.  The  company  shall  have  a  first  and  paramount  lien  upon  all 
the  shares  of  each  member  for  his  debts,  liabilities,  and  engagements, 
solely  or  jointly  with  any  other  person,  to  or  with  the  company, 
whether  the  period  for  the  payment,  fulfilment,  or  discharge  thereof 
shall  have  actually  arrived  or  not." 

"44.  For  the  purpose  of  enforcing  such  lien  the  directors  may  sell 
the  shares  subject  thereto  without  any  notice  to  or  consent  by  the 
holder  of  such  shares,  or  any  other  person;  but  no  sale  shall  be  made 
unless  and  until  default  be  made  in  the  payment,  fulfilment,  or  dis- 
charge of  such  debts,  liabilities,  or  engagements." 

The  defendant,  Samuel  Grant,  who  was  one  of  the  promoters  of 
the  company,  was  in  May,  1882,  and  at  the  hearing  of  this  action  was 
still,  the  registered  holder  of  125  shares  of  £100  each  in  the  company. 
In  May,  1882,  when  £40  apiece  had  been  paid  up  on  these  shares, 
Grant  accepted  and  discounted  two  accommodation  bills  payable  at 
six  and  eighteen  months  after  date  for  £5000  each,  drawn  on  him  by 
the  plaintiff,  E.  P.  W.  Miles,  applied  the  proceeds  to  his  own  use,  and 
deposited  the  certificates  of  his  shares  with  the  plaintiff. 

By  indenture  dated  October  19th,  1882,  the  defendant  Grant 
charged  his  125  shares  with  the  two  sums  of  £5000  and  interest 
thereon  at  £5  per  cent  per  annum,  and  covenanted  at  any  time  during 
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the  continuance  of  the  security  to  execute  a  legal  transfer  of  the  shares 
in  favor  of  the  plaintiff;  and  by  an  agreement  under  seal  of  the  same 
date  Grant  covenanted  with  the  plaintiff  to  pay  all  calls  upon  the 
shares  during  the  continuance  of  the  security,  and  it  was  agreed  that 
in  default  the  plaintiff  might  pay  such  calls  and  add  the  moneys  so 
paid  with  interest  thereon  to  his  security. 

On  November  4thy  1882,  notice  in  writing  of  the  plaintiff's  interest 
in  Grant's  125  shares  under  the  indenture  of  October  19th,  1882, 
was  served  upon  the  company,  and  this  notice  was  acknowledged 
by  the  company  on  Nov^nber  6th,  and  was  entered  in  the  share 
register. 

When  the  bills  came  to  maturity  Grant  made  default  in  payment^ 
and  the  plamtiff  paid  them. 

A  call  of  £20  per  share  was  made  by  the  company  on  Decem- 
ber 12th,  1882.  Grant  made  default  in  payment,  and  this  and  the 
subsequent  calls  made  by  the  company  were  paid  by  the  plaintiff  in 
order  to  avoid  a  forfeiture  of  the  shares. 

Grant,  besides  being  a  promoter  of  the  company  and  the  holder  of 
the  above-mentioned  shares,  was  the  vendor  to  the  company  of  the 
property  in  New  SSealand  known  as  the  Alford  Estate,  the  aoquimtion 
and  working  of  which  was  the  mibstantial  object  of  the  formation  of 
the  company.  He  was  also  the  chairman  of  the  board  of  directors, 
and  at  a  general  meeting  of  the  company  held  on  March  i5th,  1883, 
an  angry  discussion  took  place,  at  the  close  of  which  he  gave  to  the 
company  a  written  guarantee  or  warranty  signed  by  himself  in  the 
following  terms: 

"Gentlemen:  I  hereby  guarantee  that  a  dividend  (duly  earned 
during  the  year)  of  not  less  than  £3  per  centum  per  annum  be  paid 
to  the  shareholders  for  the  year  ending  June  30th,  1883,  and  after- 
ward that  there  shall  be  paid  to  them  a  yearly  dividend  of  not  less 
than  £5  per  centum  per  annum  (duly  earned  during  the  year)  for  a 
period  of  ninety  years,  and  I  undertake  within  three  calendar  months 
after  the  end  of  any  and  every  year  to,pay  to  you  any  sum  requisite 
to  pay  the  agreed  minimum  dividend  if  the  company  has  not  earned 
it." 

No  resolution  was  passed  at  the  general  meeting  with  reference  to 
the  giving  of  the  guarantee. 

Grant  was  adjudicated  a  bankrupt  on  February  19th,  1884.  In 
May,  1884,  there  being  due  to  the  plaintiff  upon  the  security  of  the 
indenture  and  memorandum  of  agreement  of  October  19th,  1882,  the 
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sum  of  £7885,  he  applied  to  the  compaBy  to  do  and  concur  m  all  acts 
necessary  for  effecting  a  sale  and  transfer  of  the  125  shares. 

The  company,  however,  claimed  a  lien  on  the  shares  under  the 
guarantee  given  to  them  by  Grant  and  their  articles  of  association,  in 
priority  to  the  plaintiff's  charge;  and  they  refused  to  permit  any  sale 
or  transfer  of  the  shares  until  their  claim  was  satisfied.  The  plaintiff 
then  brought  this  action  against  the  company  and  Grant  and  his 
trustee  in  bankruptcy,  and  claimed  a  declaration  that  under  the  deed 
of  October  19th,  1882,  he  was  entitled  to  a  first  charge  on  the  125 
shares  for  the  principal  and  interest  secured  thereby,  and  for  all 
sums  paid  by  him  for  calls,  and  to  have  this  charge  enforced  by  fore* 
closure  or  otherwisei  and  he  pleaded  that  the  guarantee  given  by 
Grant  was  not  under  seal,  that  no  consideration  had  been  given  for  it, 
and  that  even  if  consideration  had  been  given,  the  document  did  not 
comply  with  the  requirements  of  the  Statute  of  Frauds.  To  this  the 
company  rejoined  that  the  guarantee  '^was  executed  as  part  of  a 
contract  whereby  the  company  and  the  shareholders  for  whose  benefit 
it  was  executed,  in  consideration  of  the  execution  by  the  defendant 
S.  Grant  of  the  said  documents,  agreed  to  put  an  end  to  certain  con-^ 
templated  proceedings  against  the  defendant  S.  Grant  and  to  give 
up  certain  claims  against  him,  and  that  they  did  in  pursuance  of  such 
contract  abandon  such  proceedings  and  give  up  such  claims  and  accept 
the  guarantee  in  full  accord  and  satisfaction  of  the  right  of  action* 
foimded  on  such  claims;"  and  they  {rieaded  also  that  the  said  con- 
tract was  one  to  be  performed,  and  that  it  was  in  fact  performed, 
within  one  year  from  the  making  thereof.^ 

The  action  came  on  for  trial  before  North,  J.,  upon  motion  for 
judgment  in  default  of  pleading  against  the  defendant  Grant  and  his 
trustee  in  bankruptcy,  and  was  heard  on  June  22d,  23d,  and  24th, 
1885.* 

Cotton,  L.  J.  This  is  an  appeal  of  the  defendant  company  from  a 
judgment  of  North,  J.,  in  an  action  brought  by  the  plaintiff  in  order 
to  enforce  his  right  under  an  equitable  mortgage  on  shares  in  the 
company,  and  two  questions  are  raised  for  the  decision  of  the  Court. 
First,  whether  the  company,  supposing  them  to  have  a  legal  claim 
against  Grant,  the  holder  of  the  shares,  are  entitled  under  their 
articles  of  association  to  priority  for  that  claim  as  against  the  claim 
of  the  plaintiff;  and,  secondly,  whether  they  had  in  fact  any  legal 

>  A  statement  of  the  evidenoe  relating  to  the  giving  in  fact  of  consideration 
omitted. — Eds, 

*  Opinion  of  North,  J.,  omitted. — ^Eds. 
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claim  against  Grant.^  North,  J.,  held  that,  ia  fact,  they  had  a  good 
claim;  but  he  held,  on  the  authority  of  Bradford  Banking  Company 
v.  Briggs  &  Co.,^  as  decided  in  the  Court  below,  that  the  company 
were  not  entitled  in  priority  to  the  plaintiff. 

But  then  comes  the  question.  Had  the  company  in  fact  any  legal 
claim  as  against  Grant?  Their  claim  was  under  a  letter  signed  by 
Grant,  which  guarantees  or  undertakes  that  a  certain  yearly  dividend 
shall  be  paid  to  the  shareholders  during  a  long  period  of  years,  and 
it  is  objected  that  no  consideration  appears  upon  the  face  of  the 
letter,  and  that  no  consideration  was  in  fact  given  to  Grant  for  that 
promise  (I  call  it  ''promise,"  because  to  call  it  ''contract"  would  be 
to  assume  there  was  consideration)  given  by  the  shareholders. 

Now  there  was  much  argument  upon  the  question,  what  is  a  good 
consideration  for  a  compromise;  and  there  are  authorities  which  for  a 
considerable  time  were  considered  as  laying  down  the  law  upon  the 
subject;  but  Lord  Esher,  the  present  Master  of  the  Bolls,  ui  ex  'parte 
Banner,'  is  supposed  to  have  thrown  doubts  on  these  authorities;  and 
what  he  said  was  in  fact  that  if  the  question  ever  came  before  this 
Court  the  authority  of  Callisher  v.  Bischoffsheim,^  Ockford  v.  Barelli,^ 
and  Cook  v.  Wright  *  would  have  to  be  considered. 

Now,  what  I  und«:8tand  to  be  the  law  is  this,  that  if  there  is  in 
fact  a  serious  claim  honestly  made,  the  abandonment  of  the  claim  is  a 
•good  "consideration"  for  a  contract;  and  if  that  is  the  law,  what  we 
really  have  to  now  consider  is  whether  in  the  present  case  there  is  any 
evidence  on  which  the  Court  ought  to  find  that  there  was  a  serious 
claim  in  fact  made,  and  whether  a  contract  to  abandon  that  claim  was 
the  consideration  for  this  letter  of  guarantee.  I  am  not  going  into  the 
question  at  present  as  to  how  far  the  Statute  of  Frauds  will  raise  any 
difficulty  in  the  way.  And  I  think  also  that  the  mere  fact  of  'an  action 
being  brought  is  not  material  except  as  evidence  that  the  claim 
was  in  fact  made.  That,  I  think,  was  laid  down  by  Lord  Black- 
bum  in  Cook  V.  Wright,  and  also  in  Callisher  v.  Bischoffsheim,  and, 
subject  to  the  question  whether  these  cases  are  overruled,  or  ought 
to  be  considered  as  unsound,  that,  I  think,  is  a  correct  statement  of  the 
law.  Now,  by  "  honest  claun,"  I  think  is  meant  this,  that  a  claim  is 
honest  if  the  cUdmant  does  not  know  that  his  claim  is  unsubstantial, 
or  if  he  does  not  know  facts,  to  his  knowledge  unknown  to  the  other 
party,  which  show  that  his  claim  is  a  bad  one.    Of  course,  if  both 

^  Only  8o  much  of  opinion  given  aa  relates  to  this  question. — Eds. 

*  29  Ch.  D.  149.  *  17  Ch.  D.  480.  « Law  Rep.  5  Q.  B.  449. 

•20  W.  R.  116.  •  1  B.  &  S.  569. 
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parties  know  all  the  facts,  and  with  knowledge  of  those  facts  obtain  a 
compromise,  it  cannot  be  said  that  that  is  dishonest.  That  is,  I  think, 
the  correct  law,  and  it  is  in  accordance  with  what  is  laid  down  in 
Cook  V.  Wright  ^  and  Callisher  v.  Bischoffsheim  ^  and  Ockford  v. 
Barelli.'  What  was  stated  in  Cook  v.  Wright  ^  by  Lord  Blackburn 
is  this:  '^We  agree  that  unless  there  was  a  reasonable  claim  on  the 
one  side,  which  it  was  bona  fide  intended  to  pursue,  there  would  be  no 
ground  for  a  compromise;  but  we  cannot  agree  that  (except  as  a  test  of 
the  reality  of  the  claim  in  fact)  the  issuing  of  a  writ  is  essential  to  the 
validity  of  the  compromise/'  Again,  what  his  Lordship  says  in  the 
subsequent  case  of  Callisher  v.  Bischoffsheim  ^  is  this:  '^  If  we  are  to 
infer  that  the  plaintiff  believed  that  some  money  was  due  to  him,  his 
claim  was  honest,  and  the  compromise  of  that  claim  would  be  binding 
and  would  form  a  good  consideration,  although  the  plaintiff,  if  he  had 
prosecuted  his  ori^nal  claim,  would  have  been  defeated."  The  doubt 
of  the  Master  of  the  Bolls  seems  to  have  been  whether  a  compromise 
would  not  be  bad,  or  a  promise  to  abandon  a  claim  would  be  a  good 
consideration  if,  on  the  facts  being  elicited  and  brought  out,  and  on  the 
decision  of  the  Court  being  obtained,  it  was  found  that  the  claim 
which  was  considered  the  consideration  for  the  compromise  was  a 
bad  one.  But  if  the  validity  of  a  compromise  is  to  depend  upon 
whether  the  claim  was  a  good  one  or  not,  no  compromise  would  be 
efifectual,  because  if  it  was  afterward  disputed,  it  would  be  necessary 
to  go  into  the  question  whether  the  claim  was  in  fact  a  good  one 
or  not;  and  I  consider,  notwithstanding  the  doubt  expressed  by  the 
Master  of  the  Rolls,  that  the  doctrine  laid  down  in  Cook  v.  Wright 
and  Callisher  v.  Bischoffsheim  and  Ockford  v.  Barelli  is  the  law  of  this 
Court. 

Now  was  there  here  any  claim  in  fact  made  on  behalf  of  the  com* 
pany  against  Grant,  and  was  there,  in  fact,  anything  which  would 
bind  the  company  to  abandon  that  claim?  The  concluaon  at  which  I 
have  arrived  is,  that  there  is  no  evidence  on  which  we  ought  to  rely 
that  there  was  in  fact  a  claim  intended  to  be  made  against  Grant,  and, 
in  my  opinion,  on  the  evidence  before  us,  we  ought  not  to  arrive  at  the 
conclusion  that  there  was  ever  intended  to  be  any  contract  by  the 
company,  much  less  that  there  was  in  fact  any  contract  binding  the 
company  that  that  claim  should  not  be  prosecuted,  and  should  be 
given  up.  [His  Lordship  alluded  shortly  to  the  facts  of  the  case,  and 
continued.]     Now,  undoubtedly,  on  the  evidence,  several  of  the 

»1B.  AS.  569.  « Law  Rep.  6  Q.  B.  449.  »20W.R.  116. 

«  1  B.  &  S.  569.  •  Law  Rep.  5Q.  B.  452. 
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shareholders  present  at  the  general  meeting  of  March  ISth,  1883, 
expressed  a  very  hostile  feeling  against  Mr.  Grant,  who  had  sold  the 
property  to  the  company;  that  is  admitted  by  him,  and  is  ui  my 
opinion  clear.  But  then  what  was  done?  There  is  nothing  at  all 
on  the  face  of  this  letter  of  guarantee,  as  I  have  akeady  stated,  which 
says  that  it  was  given  by  Grant  in  consequence  of  the  company  giving 
up  any  claim  they  might  have  against  him,  and  there  is  nothing 
whatever  in  the  minutes  of  the  board  which  states  in  fact  that  this 
was  so,  nor  is  there  anything  after  that  time  in  the  minutes  of  the 
board  of  directors  which  can  be  referred  to  as  showing  an  agreement 
by  them  to  ^ve  up  any  claim  they  otherwise  intended  to  prosecute 
against  him.  What  I  should  say  was  the  state  of  the  case  is  this — 
there  was  angry  feeling,  and  Mr.  Grant  thought  it  might  result  in 
proceedings  being  taken  against  him;  and,  therefore,  what  he  con- 
sidered the  wisest  course  was  to  make  this  offer  in  the  hope  and  expec- 
tation that  he  would  keep  things  quiet,  and  let  things  go  on  peace- 
ably. 

Now,  in  my  opinion,  a  simple  expectation,  even  though  real- 
ized, would  not  be  a  good  consideration  for  the  promise  which  he 
gave.  In  order  to  make  a  good  consideration  for  the  promise  there 
must  be  something  binding  done  at  the  time  by  the  other  party, 
there  must  be  something  moving  from  the  other  party  toward  the 
person  giving  the  promise.  In  my  opinion,  to  make  a  good  considera- 
tion for  this  contract,*  it  must  be  shown  that  there  wtiis  something 
which  would  bind  the  company  not  to  institute  proceedings^  and 
shown  also  that  in  fact  proceedings  were  intended  on  behalf  of  the 
company;  and,  in  my  opinion,  I  cannot  come  to  the  concluaon  as  a 
matter  of  fact  that  these  two  things  existed.  It  is  true  that  directors 
were  present  at  the  meeting,  and  that  their  guarantee  was  entered  on 
the  minutes,  but  although  this  was  the  case,  it  cannot  in  my  opinion 
be  considered  that  the  directors  by  being  there  entered  into  any 
contract  as  directors  not  to  enforce  the  claim  of  the  company*  The 
proper  mode  of  proving  any  agreement  made  by  the  directors  would 
be  the  production  of  evidence  of  its  having  been  made  at  a  meeting 
held  by  than  as  the  persons  having  the  conduct  of  the  business  of  the 
society.  No  doubt,  th^  might,  if  they  had  been  so  minded,  at  a 
meeting  of  the  board  agree  that  they  should  not  make  any  claim 
against  him  in  consideration  of  this  having  taken  place,  but  I  find 
nothing  of  that  kind. 

Again,  this  is  an  incorporated  company,  and  even  if  any  state- 
ment had  been  made  at  this  meeting  that  no  proceedings  should  be 
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taken,  yet  to  bind  the  company  there  ought  to  be  something  done  by 
way  of  a  resolution,  and  mere  statements  by  individual  members 
that  they  were  satisfied  with  this  guarantee  would  not  in  any  way  bind 
the  company  so  as  to  prevent  them  from  taking  proceedingis  if  they 
ever  intended  to  do  so.  In  my  opinion  this  promise  was  given  in  the 
expectation  that  this  would  be  a  sop  to  the  angry  shareholders,  and 
that  no  proceedings  would  be  taken.  The  mere  fact  that  none  have 
been  taken,  will  not  in  my  opinion  make  that  a  consideration,  unless 
(putting  aside  the  question  as  to  the  company  being  bound)  some- 
thing was  done  or  said  in  such  a  way  as  to  be  the  action  or  saying  of 
the  company,  that  if  this  guarantee  was  given  no  proceedings  would 
be  taken*  Of  course  if  this  company  were  an  individual,  and  the 
individual  made  a  representation  that  if  this  guarantee  was  given  he 
would  take  no  proceedings,  that  would  be  a  contract  binding  hinv  but 
in  my  opinion  if  a  company  is  to  be  bound,  it  ought  to  be  bound  by 
some  more  formal  proceedings,  either  by  the  action  of  the  directors 
sitting  as  such,  or  by  something  equivalent  to  a  resolution  of  the 
shareholders  in  general  meeting. 

NoBiH,  J.,  although  he  decided  in  favor  of  the  plaintiff,  has  held 
that  there  was  sufficient  consideration  for  th^  guarantee;  and  if  he 
bad  come  to  the  conclusion  thi^t  there  was  upon  the  evidence  before 
him  that  which  amounted  to  a  contract  binding  the  company,  then 
I  should  undoubtedly  feel  some  difficulty,  because  he  had  a  better 
opportunity  of  judging  of  the  evidence  than  we  can  have.  But,  on 
reading  his  judgment,  I  come  to  the  conclusion  that  he  rather  con- 
ffldered  there  was  an  expectation  than  that  this  would  be  the  result, 
and  that  if  that  expectation  was  performed  a^d  completed,  this  would 
be  enough  to  give  a  consideration.  *  *  *  * 

North,  J^  relies  very  much  upon  the.  consideration  that  no 
action  was  in  fact  brought.  But  I  think  it  is  hardly  necessaxy  to  deal 
with  that,  for  it  may  be  that  this  sop  was  sufficient  to  calm  the  angry 
spirit;  and  the. fact  that  no. action  was  brought  does  not  show  that 
there  was  any  contra,ct  not  to  bring  an  action. 

North,  J.,  seems  to  have  been  much  pressed  by  the  considera- 
tion that  Mr.  Grant  always  looked  upon  this  as  a  binding  agreement. 
How  far  Mr.  Grant  was  aware  of  the  law  as  to  consideration  one  does 
not  know,  but  undoubtedly  he  did  not  intend  the  guarantee  to  be 
illusory;  undoubtedly  he  looked  upon  it  as  a  promise,  and  it  has  been 
argued  that  he  would  not  have  made  this  promise  unless  he  got  some- 
thing for  it.  In  my  opinion,  however,  the  evidence  shows  that  he  did 
not  regard  it  as  a  contract. 


366  FORMATION  OF  CONTRACTS 

I  come  acoordingly  to  the  conclusion  that  there  is,  in  fact,  no 
consideration  to  support  the  guarantee  on  which  the  company  rely, 
and  to  make  it  a  contract  binding  on  Mr.  Grant;  and  as  I  have  ocHne 
to  the  conclusion  that  there  was  not  sufficient  consideration  to  support 
the  promise,  it  is  not  necessary  for  me  to  enter  into  the  question  as  to 
the  Statute  of  Frauds.* 

Fry,  L.  J.    *    *    * 

Now  it  appears  to  me  that  we  must  consider  in  the  first  place  what 
are  the  allegations  made  by  the  parties  in  this  litigation. 

The  reply  in  the  first  place  alleged  that  no  consideration  was  given 
for  the  guarantee,  and  that  was  met  by  the  rejoinder  which  stated 
with  precision  the  consideration  upon  which  the  company  relied. 
[His  Lordship  then  read  the  rejoinder  and  continued.]  Now  it  is  to  be 
observed  the  thing  relied  on  is  the  abandonment  and  giving  up — in 
fact,  the  release  of  the  claims  of  the  company  and  of  the  individual 
shareholders.  The  case  which  was  made  was  not  one  of  a  request  for 
forbearance  for  a  limited  time  or  for  any  stated  time,  followed  by 
actual  forbearance.  In  this  case  we  are  told,  and  no  doubt  accurately, 
that  these  pleadings  were  put  in  after  litigation  as  to  whether  the 
point  should  be  allowed  to  be  raised.  They  were  put  in  more  than  a 
year  after  the  defence  was  put  in,  and  therefore  it  is  impossible  to 
doubt  that  the  statement  in  the  rejoinder  is  the  well-considered 
allegation  of  the  company  as  to  the  consideration  upon  which  they 
think  themselves  entitled  to  rely. 

Now  the  next  inquiry  which  arises  is  this,  what  is  the  law  which 
bears  upon  this  question;  and  I  am  glad  to  think  that  whatever  differ- 
ence there  may  be  between  us  upon  other  questions  there  is  no  differ- 
ence as  to  the  general  principle  of  law  applicable  to  this  case.  In 
my  opinion  when  a  real  claim  has  been  made  and  there  is  a  band  fide 
compromise,  that  is  sufficient  consideration.  I  think  the  law  was 
concisely  stated  in  the  case  of  Cook  v.  Wright,^  when  the  Court,  deal- 
ing with  the  case  before  them,  said:  ''The  real  consideration  therefore 
depends,  not  on  the  actual  commencement  of  a  suit,  but  on  the  reality 
of  the  claim  made  and  the  bond  fides  of  the  compromise.''  I  am  quite 
aware  that  the  Master  of  the  Bolls  has  expressed  certain  doubts 

>  Bowen,  L.  J.,  dissented  on  the  ground  that  he  read  the  judgment  of  the  court 
below  "as  finding  that  proceedings  had  been  threatened,  that  Mr.  Grant  knew 
that  they  had  been  threatened,  that  he  gave  the  guarantee  in  order  to  put  an  end 
to  them,  and  that  the  prooeedings  were  dropped  in  consequence  of  his  giving  that 
undertaking."  He  concluded:  "  I  am  thankful  to  think  I  am  only  differing  from 
him  (Cotton,  L.  J.]  upon  a  question  of  fact.    *    *    *  " — ^Eds. 

» 1  B.  A  S.  669,  670. 
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as  to  whether  there  must  not  be  in  the  mind,  I  suppose  of  the  C!ourt 
which  ultimately  tries  the  question,  a  doubt  as  to  the  contest  between 
the  parties;  but  I  cannot  follow  the  learned  Master  of  the  Rolls  in 
that  view.  I  do  not  think  the  policy  of  the  Courts  is  to  prevent  real 
hcnoifide  compromises  of  real  and  bona  fide  claims.  When  there  is  a 
pending  action  it  is  easy  to  suppose  that  the  giving  up  of  that  action 
is  the  consideration  for  the  compromise.  Again,  when  there  is  a  real 
cause  of  action  slight  evidence  of  the  claim  being  made  may  be  admis- 
sible, and  again,  when  there  is  a  real  belief  in  a  cause  of  action  on 
both  sides  slight  evidence  of  the  claim  being  made  may  go  in  support 
of  the  reality  of  the  cl£um.  But  in  my  judgment  none  of  those  cir- 
cumstances can  be  laid  down  as  absolutely  essential  to  the  validity 
of  a  compromise.  Of  course  if  neither  party  believes  in  the  reality 
of  the  claim,  it  is  obvious  it  is  a  sham.  I  do  not  desire  to  say  anything 
more  than  that  in  my  judgment  when  a  real  claim  is  made  and  is  bona 
fide  compromised,  that  is  ample  consideration. 

Now  in  the  present  case  was  there  any  real  cause  of  action  or  any 
evidence  of  belief  on  the  part  of  the  company  that  there  was  any 
cause  of  action?  Or,  again,  was  any  claim  really  made  against  Mr. 
Grant  by  the  company?  [His  Lordship  then  referred  to  the  evidence 
on  these  points  and  came  to  the  conclusion  that  there  had  been  no 
misrepresentation  by  Grant,  no  real  belief  of  the  company  or  its 
officers  of  any  real  cause  of  action  against  him,  and  no  bond  fide  claim 
on  March  15th  pending  by  the  company  against  Grant.  His  Lordship 
then  continued.]  But  was  there  any  claim  by  a  shareholder?  There 
is  not  the  slightest  trace  of  that.  It  is  not  suggested  that  any  share- 
holder had  been  advised  to  make  any  claim,  or,  except  the  angry 
words  that  passed  at  the  meeting,  that  he  had  ever  asserted  a  claim; 
and  I  am  bound  to  say  I  do  not  look  upon  the  angry  words  which 
passed  upon  that  occasion  as  anything  serious,  as  anything  indicating 
a  cause  of  action,  or  the  existence  of  a  belief  of  a  cause  of  action.  But 
supposing  there  was  this  real  claim,  was  there,  to  use  the  language  of 
the  pleadings,  any  agreement  on  the  part  of  the  company  and  the 
shareholders  to  put  an  end  to  the  contemplated  proceedings  and  to 
give  up  their  claim?  Now  if  there  was  any  such  agreement  it  is  very 
remarkable  that  the  document  is  absolutely  silent  about  it.  It 
was  si^gested  it  would  be  unpleasant  to  Mr.  Grant  to  insert  words 
indicating  that  there  was  any  such  claim,  but  any  such  sensibility 
was  out  of  place  after  the  angry  discussion  which  had  occurred;  and 
general  words  might  have  been  inserted  which  would  not  wound  the 
sensibility  of  the  most  sensitive  man,  and  yet  might  have  the  effect 
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of  showing  that  the  directors  inteiuled  to  insist  upon  their  rights. 
But  not  only  is  there  no  mention  of  it  in  the  agreement  itself,  there  is 
no  mention  of  it  in  the  minute  book  which  contains  the  angry  dis- 
cussion. Lastly,  it  seems  to  me  strange  if  the  company  had  intended 
to  give  up  their  claims,  that  no  resolution  was  passed  at  the  meeting 
to  express  the  desire  of  the  meeting  that  the  company  should  give 
them  up.  I  think,  therefore,  the  circumstances  of  the  case  are  very 
strong  to  show  that  there  was  no  intention  whatever  on  the  part  of 
the  company  to  abandon  any  claim  they  might  have.  With  regard 
to  the  individual  shareholders,  can  it  be  said  that  th^  by  being  pres- 
ent at  the  meeting,  some  of  them  silent,  not  taking  part  in  the  dis- 
cussion, were  giving  up  their  individual  causes  of  action,  supposing 
they  existed?  And  observe,  giving  them  up  while  the  shareholders 
who  were  not  at  the  meeting  would  retain  their  causes  of  actioa,  if 
they  had  any.  How  can  it  be  said  therefore  that  there  was  any  agree- 
ment to  give  up  the  claims  of  all  the  shareholders  for  whose  benefit 
the  agreement  was  entered  into?  It  seems  to  me  that  there  is  strong 
evidence  to  show  that  there  was  no  intention  on  the  part  of  the  share- 
holders to  give  up  their  rights.  Therefore,  looking  at  the  circum- 
stances of  the  case  it  appears  to  me  impossible  to  conclude  that  the 
shareholders  intended  to  give  up  anything,  or  that  the  company  in- 
tended to  give  up  anything.    *    *    * 

Now  another  di£Biculty  which  must  be  referred  to  is  this,  that  the 
abandonment  of  claims  mentioned  in  the  affidavit  by  the  company 
is  their  abandonment,  if  any  such  there  was,  by  an  incorporated 
society,  a  body  whose  proceedings  are  regulated  by  the  requirements 
of  the  Companies  Act,  and  who  must  proceed  with  a  certain  amount 
of  regularity  and  formality.  It  is  to  be  observed,  as  I  have  already 
said,  there  is  no  document  bn  the  part  of  the  company  indicating 
any  intention  to  give  up  their  claim.  There  appears  to  have  been  no 
resolution  of  the  directors  to  give  it  up,  there  is  no  discussion  as  to 
whether  they  shall  give  it  up,  there  is  no  resolution  at  the  meeting 
of  March  15th  as  to  whether  they  shall  give  it  up;  and  that  to  my 
mind  is  strong  to  show  that  there  was  no  intention  to  give  it  up.  I 
think,  therefore,  it  is  impossible  that  the  company  can  be  bound 
by  such  an  irregular  discussion  as  seems  to  have  taken  place  on 
March  15th.  Lastly,  it  has  been  urged  upon  us  that  the  conduct  of 
both  the  parties  showed  they  thought  that  the  consideration  was 
sufficient.  It  is  said  that  Mr.  Grant  treated  his  undertaking  as 
serious.  If  he  was  a  man  of  honor  he  would  have  treated  it  sa'iously ; 
in  all  (HDbability  if  his  affairs  had  not  gone  into,  liquidation  he  in- 
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tended  to  honor,  and  would  have  honored  that  undertaking^  which, 
whatever  its  legal  force,  was  binding  upon  him  in  honor*  I  think  the 
true  result  of  the  evidence  is  to  show  that  there  was  an  ^cpectation 
in  the  mind  of  Mr.  Grant  that  if  he  gave  this  document  no  proceedings 
would  be  taken  against  him,  that  there  was  an  expectation  in  the 
minds  of  many  of  those  who  were  present,  if  they  got  this  dividend 
they  would  take  no  proceedings;  but  it  appears  to  me  it  is  not  right  or 
competent  for  the  Court  to  turn  an  expectation  into  a  contract,  and 
that  is  what  I  think  we  should  do  if  we  gave  effect  to  this  as  a  valid 
contract. 

The  result  is  the  majority  of  the  Court,  while  differing  from  the 
judge  on  both  the  points,  affirms  the  decree. 

Their  Lordships  then  made  a  declaration  that  the  plaintiff  was 
entitled  to  a  charge  upon  the  shares  of  Grant,  free  from  any  claim 
by  the  defendant  company  under  the  letter  of  guarantee  of  March 
15th,  1883,  and  dismissed  the  appeal  with  costs. 


THE  TRADERS'  NATIONAL  BANK  v.  PARKER 

In  the  Coiurt  of  Appeals  of  New  York,  1892 

[Reported  m  130  New  York,  415] 

« 

Brown,  J.  On  or  about  February  11th,  1884,  the  plaintiff  was  the 
owner  and  holder  of  an  overdue  promissory  note  for  $10,265.65,  made 
by  one  J.  P.  Hodgson  and  one  F.  W.  James,  and  was  insisting  upon 
the  payment  thereof  and  threatening  to  bring  suit  thereon  against  the 
tnakers.  The  defendant  thereupon,  with  a  view  to  obtain  an  extension 
of  time  for  the  payment  of  said  note,  affixed  his  signature  thereto  under 
the  signatures  of  Hodgson  and  James.^ 

This  action  is  upon  the  contract  thus  made,  and  the  defence  relied 
upon  in  this  Court  to  defeat  a  recovery  is  that  no  consideration  for 
the  defendant's  contract  was  shown. 

The  referee  found  that  the  consideration  consisted  in  the  plaintiff's 
agreement  to  extend  the  time  of  pa3nnent  of  said  note,  and  to  delay 
proceedings  for  the  collection  thereof,  but  that  it  did  not  state  or 
agree  to  extend  for  any  definite  period  of  time;  and  upon  defendant's 
J^uest  he  further  found  that  "when  the  defendant  signed  the  note 
^  See  Keller  v.  Holderman,  omte,  page  2,  note  1.— £dB. 
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in  suit  plaintiff  did  not  waive  its  right  to  sue  Hodgson  and  James,  or 
either  of  them,  upon  the  same  whenever  it  saw  fit." 

If  the  latter  conclusion  is  to  be  treated  as  one  of  fact,  it  is  clearly  in 
conflict  with  the  other  findings,  as  an  agreement  to  extend  the  time 
of  payment,  which  did  not  bind  the  plaintiff  to  withhold  suit  for  some 
time,  would  be  no  agreement  at  all,  and  the  defendant  would  be  en- 
titled to  the  benefit  of  the  rule  that  when  findings  are  so  inconsistent 
that  they  cannot  be  reconciled,  those  which  are  most  favorable  to 
the  apx)ellant  are  controlling  upon  the  Appellate  Court.  (Redfield  v. 
Redfield,  110  N.  Y,  671;  Wahl  v.  Bamum,  116  N.  Y.  87-«9.) 

But  it  is  the  duty  of  the  Court,  if  possible,  to  reconcile  these  findings. 
It  is  only  when  this  cannot,  by  reasonable  construction,  be  accom-^ 
plished,  that  it  is  bound  to  accept  the  finding  most  favorable  to  the 
appellant.    (Green  v.  Roworth,  113  N.  Y.  462.) 

The  findings  of  the  referee,  taken  together,  are  to  the  effect  that 
while  the  plaintiff  was  to  delay  proceedings  for  collection  of  the  note, 
and  the  defendant  put  his  signature  to  it  in  consideration  of  the  agree- 
ment of  the  plaintiff  to  give  the  makers  further  time  upon  the  note, 
the  plaintiff  did  not  state  or  agree  that  it  would  extend  for  any  definite 
time,  nor  did  it  waive  its  right  to  sue  the  makers,  Hodgson  and  James, 
or  either  of  them,  upon  the  note  whenever  it  saw  fit.  The  latter 
findings  were  pursuant  to  request  of  the  defendant,  and  the  last  one 
seems  to  import  the  effect  of  the  former  as  the  referee  understood  it. 
In  that  view  the  others  represent  the  agreement  as  made  between 
the  parties,  and  the  last  one  without  qualification  of  their  terms  em- 
braces what  the  referee  seems  to  treat  as  the  interpretation  to  which 
in  his  view  they  were  entitled.  While  this  does  not  seem  quite  con- 
sistent with  the  conclusion  of  law  reached  by  the  referee,  it  is  not 
necessarily  inconsistent  with  the  agreement  between  the  parties  as 
found  by  him.  And,  therefore,  does  not  control  the  construction  and 
effect  to  be  given  to  those  findings  in  support  of  the  judgment. 

While  all  the  evidence  taken  upon  the  trial  is  not  before  us,  there 
is  a  certificate  in  the  record  that  the  ^'case  contains  so  much  of  the 
evidence  as  is  material  to  the  questions  to  be  raised,"  and  we  may  pre- 
sume, therefore,  that  all  the  evidence  bearing  upon  the  question  of 
consideration  is  in  the  case.  Referring  to  the  testimony,  we  find 
that  the  defendant  was  a  creditor  of  Hodgson,  one  of  the  makers  of 
the  note.  Hodgson  was  embarrassed  financially,  and  other  creditors 
were  pressing  their  claims  against  him.  He  was  the  owner  of  a  herd 
of  13,000  sheep  which  were  about  to  be  sold  at  Colorado  City,  under 
a  chattel  mortgage.   The  defendant  desired  to  purchase  the  sheep  at 
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the  sale,  and  wanted  to  borrow  the  money  from  the  plaintiff  to  enable 
him  to  do  so,  and  to  have  the  proceedings  for  the  collection  of  the 
note  withheld.  With  this  object  in  view  he  visited  the  plaintiff  at 
San  Antonio  with  James,  the  joint  maker  of  the  note.  The  plaintiff 
refused  to  make  the  desired  loan,  but  it  offered  to  extend  the  time  for 
the  payment  g(  its  note  if  the  defendant  would  sign  it. 

Mr.  Brownson,  the  president  of  the  plaintiff  bank,  testified  that 
he  agreed  to  withhold  suit  on  the  note  and  extend  the  time  of  pay- 
ment. Asked  as  to  the  time  of  the  extension  he  said:  ''I  don't  think 
any  definite  time  was  agreed  upon;  it  was  to  depend  very  much  upon 
the  movements  of  the  other  creditors  of  Hodg9on.  The  proceedings 
at  Colorado  City  were  to  cut  some  figure  in  what  we  were  to  do;  it  was 
left  somewhat  to  the  wishes  of  Mr.  Parker." 

And  it  appeared  that  Parker  thought  that  something  on  the  plain- 
tiff's debt  might  be  realized  out  of  the  sale  of  the  sheep,  and  that  he 
was  to  go  to  Colorado  City,  which  was  about  eighteen  hours'  ride 
by  railroad  from  San  Antonio,  and  attend  the  sale,  and  that  it  was 
contemplated  by  the  parties  that  he  should  advise  the  plaintiff  from 
that  place,  and  that  he  did  so,  and  that  Mr.  Brownson  went  there  at 
his  request,  but  he  refused  to  advance  money  to  buy  the  sheep. 

Mr.  Thornton,  the  cashier  of  the  bank,  testified  that  they  were 
preasi^  Hodgson  for  a  settlement,  and  threatened  him  with  suit. 
That  it  was  about  term  time  of  the  Court,  and  they  had  threatened  to 
put  the  pi^r  through  at  that  term,  *  *  "*  and  the  proposition 
was  noade  that  if  the  bank  was  satisfied  on  the  paper  it  would  withhold 
suit.  It  thus  appears  that  nothing  was  said  about  the  right  of  the 
plaintiff  to  sue  whenever  it  saw  fit,  and  the  conclusion  of  the  referee 
that  the  plaintiff  did  not  waive  its  rights  is  an  inference  from  the 
evidence,  and  was  not  an  existing  or  independent  fact  itself,  and,  as 
was  said  in  Green  v.  Roworth  (supra),  ''it  was  in  that  respect  rather 
a  finding  upon  a  question  of  law  than  one  of  fact."  It  certainly  was 
the  intention  and  agreement  of  the  parties  that  sufficient  time  should 
be  allowed  by  the  bank  dining  which  the  defendant  could  go  to  Col- 
orado City  and  examine  into  the  condition  of  Hodgson's  affairs  there, 
so  that  he  might  judge  of  the  possibility  of  realizing  something  out 
of  the  sale  of  the  sheep  that  could  be  applied  to  the  payment  of  the 
plaintiff's  note,  and  this  was  a  matter  of  considerable  importance  and 
benefit  to  him.  And  it  is  clear,  I  think,  that  suit  was  to  be  withheld 
upon  the  note  imtil  after  the  sale  at  Colorado  City,  and  whether 
further  extension  should  be  given  was  to  depend  somewhat  upon  the 
defendant's  wishes  in  the  matter. 


ZT2  FOKMATIONT  OF  CONTRACTS 

The  period  during  which  suit  was  to  be  withheld  was  not  fixed  at 
any  certain  number  of  da3rs,  weeks  or  months,  but  it  does  not  follow 
that  the  plaintiff  did  not  waive  its  right  to  sue  immediately  on  the 
note,  and  the  evidence  leaves  no  doubt  that  it  did  waive  such  right 
until  the  defendant  could  go  to  Colorado  City,  and  there  make  such 
examination  as  he  desired  and  communicate  the  result  to  the  plaintiff, 
and  any  prosecution  upon  the  note  during  that  time  would  have  been 
a  plain  violation  of  plaintiff's  agreement.  Treatiilg  the  finding  I  have 
quoted  as  an  inference  from  the  facts  proven,  and  not  as  a  distinct 
fact  of  itself,  we  have  no  difficulty  in  affirming  the  judgment  upon  the 
facts  found  by  the  referee. 

The  appellant  contends  that  because  the  plaintiff  did  not  agree  to 
extend  the  time  of  payment  for  a  definite  period,  there  was  no  con- 
sideration for  defendant's  contract,  and  he  cites  Atlantic  Nat.  Bank 
V.  Franklin  (55  N.  Y.  235)  and  Perkins  v.  Proud  (62  Barb.  420)  as 
authorities  for  that  contention. 

In  the  Atlantic  Bank  Case  there  was  no  agreement  not  to  sue.  The 
evidence  showed  indulgence  merely.  In  Perkins  v.  Proud,  the  Court 
said,  to  make  forbearance  a  valid  consideration,  there  must  be  a 
binding  agreement  to  forbear  either  for  a  definite  time  or  for  a  reason- 
able time. 

Neither  of  these  cases  support  the  appellant's  claim.  On  the  con- 
trary, the  whole  current  of  authority  is  to  the  effect  that  an  agreement 
to  withhold  suit  is  a  good  consideration  to  support  a  promise  to  pay  a 
debt,  although  no  fixed  and  definite  time  is  expressly  agreed  upon. 
(Holies  Abgt.  27,  pi.  45;  Brandt  on  Suretyship  and  Guaranty,  §  8; 
1  Parsons  on  Contracts  [6th  ed.],  p.  444;  Walker  v.  Sherman,  11  Mete. 
170-172;  Mecomey  v.  Stanley,  8  Cush.  86-88;  Hakes  v.  Hotchldss, 
23  Vt.  231;  Calkins  v.  Chandler,  36  Mich.  320;  Lonsdale  v.  Brown,  4 
Wash.  148;  Downing  v.  Funk,  5  Rawle,  69;  Sidwell  v.  Evans,  1  Penn. 
383;  King  v.  Upton,  4  Me.  387;  Elting  v.  Vanderlyn,  4  Johns.  237; 
Watson  V.  Randall,  20  Wend.  201;  Mut.  Life  Ins,  Co.  v.  Smith,  23 
Hun,  635.) 

The  legal  effect  of  such  an  agreement  is  to  bind  the  creditor  to 
withhold  suit  for  a  reasonable  time.  What  would  be  a  reasonable 
time,  if  not  always  a  question  of  fact,  would  at  least  be  a  mixed  ques- 
tion of  law  and  fact,  depending  for  its  solution  upon  the  circumstances 
of  each  case. 

The  precise  question  at  issue  here  was  decided  in  this  state  in 
Elting  V.  Vanderljna  (supra).  There  the  judgment  was  attacked  on 
the  ground  that  the  promise  to  pay  was  in  consideration  of  an  in- 
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definite  forbearance,  and  was  void.  The  Court  said:  ''The  considera- 
tion of  forbearance  generally  is  sufQcient  without  setting  forth  a 
specific  time.  There  was  in  fact  a  total  forbearance  for  a  long  time^ 
which  brings  the  case  within  that  of  Mapes  v.  Sidney  (Cro.  Jac.  283)/' 
This  case  has  never  been  questioned  or  overruled. 

In  the  case  before  us  there  was  total  forbearance,  as  no  suit  was 
ever  brought  against  Hodgson  or  James  on  the  note. 

The  general  rule  is  that  the  waiver  of  any  legal  right,  at  the  request 
of  another  party,  is  a  sufficient  consideration  to  uphold  a  promise. 

There  was  clearly  such  a  waiver  shown  in  this  case,  and  the  referee 
having  found  an  express  agreement  to  that  effect,  judgment  in  the 
plaintiff's  favor  necessarily  followed. 

The  judgment  should  be  affirmed. 

All  concur,  except  Follett,  C.  J.,  and  Vann,  J.,  dissenting. 

Jmlgment  affirmed. 


STRONG  V.  SHEFFIELD 

In  the  Court  of  Appeab  of  New  York,  1895 

[Beported  in  144  New  York,  392] 

Andbewb,  C.  J.  The  contract  between  a  maker  or  endorser  of  a 
promissory  note  and  the  payee  forms  no  exception  to  the  general 
rule  that  a  promise,  not  supportcid  by  a  consideration,  is  nudum 
pactum.  The  law  governing  commercial  paper  which  precludes  an 
inquiry  into  the  consideration  as  against  bond  fide  holders  for  value 
before  maturity,  has  no  application  where  the  suit  is  between  the 
original  parties  to  the  instrument.  It  is  undisputed  that  the  demand 
note  upon  which  the  action  was  brought  was  made  by  the  husband 
of  the  defendant  and  endorsed  by  her  at  his  request  and  delivered  to 
the  plaintiff,  the  payee,  as  security  for  an  antecedent  debt  owii^  by 
the  husband  to  the  plamtiff .  The  debt  of  the  husband  was  past  due 
at  the  time,  and  the  only  consideration  for  the  wife's  endorsement, 
which  is  or  can  be  claimed,  is  that  as  part  of  the  transaction  there  was 
an  agreement  by  the  plaintiff  when  the  note  was  ^ven  to  forbear  the 
collection  of  tbye  debt,  or  a  request  for  forbearancje,  which  was  f oUo^p^ed 
by  forbearance  for  a  period  of  about  two  years  subsequent  to  the 
giving  of  the  note.    There  i^  no  doubt  Jtl^  an  agreement  by  the 
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creditor  to  forbear  the  collection  of  a  debt  presently  due  is  a  good 
consideration  for  an  absolute  or  conditional  promise  of  a  third  person 
to  pay  the  debt,  or  for  any  obligation  he  may  assume  in  respect 
thereto.  Nor  is  it  essential  that  the  creditor  should  bind  himself  at 
the  time  to  forbear  collection  or  to  give  time.  If  he  is  requested  by 
his  debtor  to  extend  the  time,  and  a  third  person  undertakes  in  con- 
sideration of  forbearance  being  given  to  become  liable  as  surety  or 
otherwise,  and  the  creditor  does  in  fact  forbear  in  reliance  upon  the 
imdertaking,  although  he  enters  into  no  enforcible  agreement  fo  do 
so,  his  acquiescence  in  the  request,  and  an  actual  forbearance  in 
consequence  thereof  for  a  reasonable  time,  furnishes  a  good  considera- 
tion for  the  collateral  undertaking.  In  other  words,  a  request  followed 
by  performance  is  sufficient,  and  mutual  promises  at  the  time  are 
not  essential,  unless  it  was  the  understanding  that  the  promisor  was 
not  to  be  bound,  except  on  condition  that  the  other  party  entered  into 
an  immediate  and  reciprocal  obligation  to  do  the  thing  requested. 
(Morton  v.  Bum,  7  A.  A  E.  19;  Wilby  v.  Elgee,  L.  R.,  10  C.  P.  497; 
King  y.  Upton,  4  Maine,  387;  Leake  on  Ck)n.,  p.  54;  Am.  Lead.  Cas., 
Vol.  II.,  p.  96  et  seq,  and  cases  cited.)  The  general  rule  is  clearly, 
and  in  the  main  accurately,  stated  in  the  note  to  Forth  v.  Stanton  (1 
Saund.  210,  note  b).  The  learned  reporter  says:  ''And  in  all  cases  of 
forbearance  to  sue,  such  forbearance  must  be  either  absolute  or  for  a 
definite  time,  or  for  a  reasonable  time;  forbearance  for  a  little,  or  for 
some  time,  is  not  sufficient."  The  only  qualification  to  be  made  is 
that  in  the  absence  of  a  specified  time  a  reasonable  time  is  held 
to  be  intended.  (Oldershaw  v.  King,  2  H.  ft  N.  517;  Calkins  v. 
Chandler,  36  Mich.  320.)  The  note  in  question  did  not  in  law  extend 
the  payment  of  the  debt.  It  was  payable  on  demand,  and  although 
being  payable  with  interest  it  was  in  form  consistent  with  an  inten- 
tion that  payment  should  not  be  immediately  demanded,  yet  there 
was  nothing  on  its  face  to  prevent  an  immediate  suit  on  the  note 
against  the  maker  or  to  recover  the  original  debt.  (Merritt  v.  Todd, 
23  N.  Y.  28;  Shutts  v.  Fmgar,  100  N.  Y.  539.)    • 

In  the  present  case  the  agreement  made  is  not  left  to  inference,  nor 
was  it  a  case  of  request  to  forbear,  followed  by  forbearance,  in  pur- 
suance of  the  request,  without  any  promise  on  the  part  of  the  creditor 
at  the  time.  The  plaintiif  testified  that  there  was  an  express  agree- 
ment on  his  part  to  the  efiPect  that  he  would  not  pay  the  note  away, 
nor  put  it  in  any  bank  for  collection,  but  (using  the  words  of  the 
plaintiff)  ''I  will  hold  it  until  such  time  as  I  want  my  money,  I  will 
make  a  demand  on  you  for  if   And  again:  ''No,  I  will  keep  it  until 
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such  time  as  I  want  it."    Upon  this  alleged  a^eement  the  defendant 

endorsed  the  note.    It  would  have  been  no  violation  of  the  plaintiff's 

promise  if,  immediately  on  receiving  the  note,  he  had  conmienced 

suit  upon  it.   Such  a  suit  would  have  been  an  assertion  that  he  wanted 

the  money  and  would  have  fulfilled  the  condition  of  forbearance. 

The  debtor  and  the  defendant,  when  they  became  parties  to  the  note, 

may  have  had  the  hope  or  expectation  that  forbearance  would  f oUow, 

and  there  was  forbearance  in  fact.    But  there  was  no  agreement  to 

forbear  for  a  fixed  time  or  for  a  reasonable  time,  but  an  agreement  to 

forbear  for  such  time  as  the  plamtiff  should  elect.    The  oonsid^»tion 

is  to  be  tested  by  the  agreement,  and  not  by  what  was  done  under  it. 

It  was  a  case  of  mutual  promises,  and  so  intended.    We  think  the 

evidence  failed  to  disclose  any  consideration  for  the  defendant's 

endorsement,  and  that  the  trial  Court  erred  in  refusing  so  to  rule. 

The  order  of  the  General  Term  reversing  the  judgment  should  be 
aflKrmed,  and  judgment  absolute  directed  for  the  defendant  on  the 
stipulation  with  costs  in  all  courts. 

All  concur,  except  Gbay  and  Babtlbtt,  JJ.,  not  voting,  and 
Haiqht,  J.,  not  sitting. 
Ordered  accordingly.^ 


SEWARD  &  SCALES  v.  MITCHELL 

Jn  the  Supreme  Court  of  Tennessee,  1860 

[Reported  in  1  Coldwell,  87] 

Cabxtthebs,  J.  On  the  16th  Oct.,  1856,  Mitchell  sold  to  Seward 
and  Scales,  for  the  consideration  of  $8596.50,  a  tract  of  land  in  the 
county  of  Gibson,  described  in  a  deed  of  that  date,  by  metes  and 

1  See  CreaiB  v.  Hunter  (1887),  L.  R.  19  Q.  B.  Div.  341. 

Id  Manter  v.  Churchill  (1879),  127  Mass.  31,  defendant  promised  plaintifiP  to 
pay  an  indebtedness  due  plaintiff  from  the  estate  of  a  third  party,  and  plaintiff 
was  induced  by  this  promise  to  forbear  bringing  action  for  the  indebtedness 
against  the  administratrix  of  the  estate,  for  three  m<Miths.  Judgment  tat  defend- 
ant, in  a  suit  on  this  promise,  was  affirmed. 

''Mere  forbearance  to  sue  is  not  a  sufficient  consideration  for  a  promise  to  pay 
the  debt  of  another.  Mecomey  v.  Stanley,  8  Cush.  85..  An  agreement  to  forbear 
and  actual  forbearance  under  such  agreement  is  a  sufficient  consideration.  Robin- 
son V.  Qould,  11  Cuah.  65."    Per  Lord,  J.— Eds. 
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bounds,  '^  containing  521  acres,  being  a  part  of  a  5000  acre  tract 
granted  to  George  Dougherty,  and  bounded  as  follows,"  Ac. 

The  title  is  warranted  with  the  usual  covenants,  but  nothing  more 
said  about  the  grants  than  what  is  above  recited. 

Some  time  after  the  deed  was  made,  the  parties,  differing  as  to  the 
quantity  of  land  embraced  in  the  tract,  made  an  agreement  that  it 
should  be  surveyed  by  Gillespie,  and  if  there  were  more  than  521 
acres,  the  vendee  should  pay  for  the  excess  at  the  rate  of  $16.50 
per  acre,  that  bang  the  price  at  which  the  sale  was  made,  and  if 
less,  then  the  vendor  should  pay  for  the  ddSciency,  at  the  same  rate. 
It  turned  out  that  there  was  an  excess  of  57  acres,  and  the  tract  em- 
braoed  in  the  deed  was  578  acres,  instead  of  521,  as  estimated  in  the 
sale.  For  this  excess,  the  present  suit  was  brought,  and  recovery  had, 
for  $1079.    ♦    ♦    ♦ 

There  is  more  plausibility  in  the  second  objection,  that  there  was 
no  sufficient  consideration  for  the  promise.  But  this  is  abo  untenable. 
The  argument  is,  that  the  deed  embraced  the  whole  tract,  and  passed 
a  perfect  title  to  the  extent  of  the  boundaries,  and  consequently  there 
was  nothing  passing  as  a  consideration  for  the  new  promise,  that  the 
party  did  not  own  before  by  a  perfect  legal  right. 

It  is  true,  if  the  sale  was  by  the  tract  and  not  by  the  acre,  as  appears 
from  the  deed,  and  no  stipulations  as  to  quantity,  that  the  title  was 
good  for  the  whole  and  covered  the  excess.  But  if  the  sale  was  not 
in  gross,  but  by  the  acre,  and  the  recitation  in  the  deed  would  not  be 
conclusive  in  a  court  of  equity  on  that  point  if  the  fact  could  be  shown 
to  be  otherwise,  then  there  would  be  mutual  remedies  for  an  excess  or 
deficiency  in  proper  cases,  as  we  held  in  Miller  v.  Bents,  4  Sneed,  and 
a  more  recent  case ;  but  independent  of  that,  and  taking  it  to  have  been 
purely  a  sale  in  gross,  and  both  parties  desiring  to  act  justly,  and  being 
of  different  opinions  as  to  the  quantity,  mutually  a^eed  to  abide  by 
an  accurate  survey  to  ascertain  which  was  bound  to  pay,  and  recover 
from  the  other,  and  what  amount,  we  see  no  good  reason  in  law  or 
morals  why  such  an  agreement  should  not  be  binding  upon  them. 
The  case  of  Howe  v.  O'Malley,  1  Murphey's  L.  and  Eq.  R.  287,  is 
precisely  in  point.  The  court  there  held  that  a  promise  to  refund  in 
case  of  deficiency  is  a  good  consideration  for  a  purpose  to  pay  for  any 
excess  over  what  is  called  for  in  the  deed, — ^that  such  mutual  promises 
are  sufficient  considerations  for  each  other. 

The  case  of  Smith  v.  Ware,  13  Johns.  Rep.  259,  which  is  supposed 
to  conflict  with  this,  b  entirely  different;  "there  was  no  mutuality'' 
because  the  promise  sued  upon  was  to  pay  for  the  deficiency,  without 
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any  obligation  on  the  other  party  to  pay  for  an  excess,  if  any  there 
had  been. 

The  principle  of  the  North  Carolina  case  commends  itself  to  our 
approbation,  because  of  its  equity  and  justice. 

Without  further  dtation  of  authorities  we  are  satisfied  to  hold  that 
the  promise  in  this  case  was  binding  upon  the  d^endant,  as  his  Honor 
chaiged,  and  therefore  afl&rm  the  judgment. 


(d)  Antecedent  act  or  promise  as  consideraiion — herein  of  moral  obUgor 

tion  as  consideraiion 

HUNT  V.  BATE 

In  the  Common  Pleas,  1568 

[Reported  in  Dyer,  272] 

The  servant  of  a  man  was  arrested  and  imprisoned  in  the  Compter 
in  London  for  a  trespass,  and  he  was  let  to  mainprise  by  the  manucap- 
tion of  two  dtiaens  of  London  (who  were  well  acquainted  with  the 
master),  in  consideration  that  the  business  of  the  master  should  not 
SO  undone*  And  afterward,  before  judgment  and  condemnation,  the 
master  upon  the  said  friendly  consideration  promised  and  undertook 
to  one  of  the  mainpernors  to  save  him  harmless  against  the  party 
plaintiff  from  all  damages  and  costs  if  any  should  be  adjudged,  as 
happened  afterward  in  reality;  whereupon  the  surety  was  compelled 
to  pay  the  eondemnaticm,  «.  £31,  etc.  And  thereupon  he  brought  an 
action  on  the  case,  and  the  undertaking  was  traversed  by  the  master, 
and  found  in  London  at  nisi  priua  against  him.  And  now  in  arrest  of 
judgment  it  was  moved  that  the  action  does  not  lie.  And  by  the 
opinion  of  the  Court  it  does  not  lie  in  this  matter,  because  there  is  no 
consideration  wherefore  the  defendant  should  be  charged  for  the  debt 
of  his  servant,  unless  the  master  had  first  promised  to  discharge  the 
plaintiff  before  the  enlargement,  and  mainprise  made  of  his  servant, 
for  the  master  did  never  make  request  to  the  plaintiff  for  his  servant 
to  do  so  much,  but  he  did  it  of  his  own  head,  wherefore,  etc 

But  in  another  like  action  on  the  case  brought  upon  a  promise 
of  £20  made  to  the  plaintiff  by  the  defendant  in  consideration  that 
the  plaintiff,  at  the  special  instance  of  the  said  defendant,  had  taken 
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to  wife  the  cousin  of  the  defendant,  that  was  good  cause,  although 
the  marriage  was  executed  and  past  before  the  undertaking  and 
promise,  because  the  marriage  ensued  the  request  of  the  defendant. 
And  land  may  be  also  ^ven  in  frank  marriage  with  the  cousin  of  the 
donor  as  well  after  the  marriage  as  before,  because  the  marriage  may 
be  intended  the  cause,  etc.  And  therefore  the  opinion  of  the  Court  in 
this  case  this  term  was  that  the  plaintiff  should  recover  upon  the 
verdict,  etc.   And  so  note  the  diversity  between  the  aforesaid  cases.  ^ 


SIDENHAM  AND  WORLINGTON'S  CASE 

In  the  Common  Pleas,  1585 

[Reported  in  Leonard,  224] 

In  an  action  upon  the  case  upon  a  promise,  the  plaintiff  declared 
that  he,  at  the  request  of  the  defendant,  was  surety  and  bail  for  J.  S., 
who  was  arrested  into  the  King's  Bench,  upon  an  action  of  £30,  and 
that  afterward,  for  the  default  of  J.  S.,  he  was  constrained  to  pay  the 
£30,  after  which,  the  defendant  meeting  with  the  pkontiff,  promised 
him  for  the  same  consideration  that  he  would  repay  that  £30  which  he 
did  not  pay,  upon  which  the  plaintiff  brought  the  action;  the  defend* 
ant  pleaded  non  <i89UfnpsUy  upon  which  issue  was  joined,  which  was 
found  for  the  plaintiff.  Wabnesley  for  the  defendant  moved  the 
Court,  that  this  consideration  will  not  maintain  the  action,  because 
the  consideration  and  promise  did  not  concur  and  go  together;  for  the 
consideration  was  long  before  executed,  so  as  now  it  cannot  be  in- 
tended that  the  promise  was  for  the  same  consideration.  As  if  one 
giveth  me  a  horse,  and  a  month  after  I  promise  him  £10  for  the  said 
horse,  he  shall  never  have  debt  for  the  £10  nor  assumpsit  upon  that 
promise,  for  there  it  is  neither  contract  nor  consideration,  because  the 
same  is  executed.  Anderson.  This  action  will  not  lie,  for  it  is  but  a 
bare  agreement  and  nvdum  pactum,  because  the  contract  was  deter- 
mined, and  not  in  esse  at  the  time  of  the  promise;  but  he  said  it  is 
otherwise  upon  a  consideration  of  marriage  of  one  of  his  cousins, 
for  marriage  is  always  a  present  consideration.  Windham  agreed 
with  Anderson,  and  he  put  the  case  in  3  H.  7.    If  one  selleth  a  horse 

'  See  also,  Rigg9  v.  BuUingham  (15M),  Cro.  Ells.  715;  Lampleigh  v.  Braih- 
wait  (1615),  Hobart,  105.— Eds. 
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unto  another,  and  at  another  day  he  will  warrant  him  to  be  sound  of 
limb  and  member,  it  is  a  void  warrant,  for  that  such  warranty  ought 
to  have  been  made  or  ^ven  at  such  time  as  the  horse  was  sold.    Per- 
lAM,  J.y  conceived  that  the  action  did  well  lie,  and  he  said  that  this 
case  is  not  like  unto  the  cases  which  have  been  put  of  the  other  side; 
for  there  is  a  great  difference  betwixt  contracts  and  this  case,  for  in 
contract  upon  sale  the  consideration  and  the  promise  and  the  sale 
ought  to  meet  together,  for  a  contract  is  derived  from  con  and  trdhere, 
which  is  a  drawing  together,  so  as  in  contracts  everything  which 
is  requisite  ought  to  concur  and  meet  together — ^viz.,  the  considera- 
tion of  the  one  side  and  the  sale  or  the  promise  on  the  other  side.  But 
to  maintain  an  action  upon  an  assfumpeitf  the  same  is  not  requisite,  for 
it  is  sufficient  if  there  be  a  moving  pause  or  consideration  precedent, 
for  which  cause  or  consideration  the  promise  was  made,  and  such  is 
the  conmion  practice  at  this  day.    For  in  an  action  upon  the  case, 
upon  a  promise,  the  declaration  is  laid  that  the  defendant  for,  and  in 
consideration  of  £20  to  him  paid  (poslea  scil.)  that  is  to  say,  at  a  day 
after  super  se  assumpsit y  and  that  is  good;  and  yet  there  the  considera- 
tion is  laid  to  be  executed.    And  he  said  that  the  case  in  Dyer,  10 
Eliz.  272,  would  prove  the  case,  for  there  the  case  was  that  the  appren- 
tice of  one  Hunt  was  arretted  when  his  master  Hunt  was  in  the  coun- 
try, and  one  Baker,  one  of  the  neighbors  of  Hunt,  to  keep  the  said 
apprentice  out  of  prison,  became  his  bail,  and  paid  the  debt;  afterward 
Hunt,  the  master,  returning  out  of  the  country,  thanked  Baker  for  his 
neighborly  -kindness  to  his  apprentice,  and  promised  him  that  he 
would  repay  him  the  sum  which  he  had  paid  for  his  servant  and 
apprentice.    And  afterward  upon  that  promise  Baker  brought  an 
action  upon  the  case  against  Himt,  and  it  was  adjudged  in  that  case 
that  the  action  would  not  lie,  because  the  consideration  was  precedent 
to  the  promise,  but  because  it  was  executed  and  determined  long 
before.    But  in  that  case  it  was  holden  by  all  the  justices  that  if 
Hunt  had  requested  Baker  to  have  been  surety  or  bail,  and  afterward 
Hunt  had  made  the  promise  for  the  same  consideration,  the  same  had 
been  good,  for  that  the  consideration  did  precede,  and  was  at  the  in- 
stance and  request  of  the  defendant.   Rhodes,  J.,  agreed  with  Pbriam, 
and  he  said  that  if  one  serve  me  for  a  year,  and  hath  nothing  for  his 
service,  and  afterward,  at  the  ^id  of  the  year,  I  pnMnise  hhn  £20  for 
his  good  and  faithful  service  ended,  he  may  have  and  maintain  an 
action  upon  the  case  upon  the  same  promise,  for  it  is  made  upon  a 
good  consideration;  but  if  a  servant  hath  wages  given  him,  and  his 
master  ex  abundanti  doth  promise  him  £10  more  after  his  service 
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endedi  he  shall  not  maintain  an  action  for  that  £10  upon  the  said 
promise,  for  there  is  not  any  new  cause  or  consideration  preceding  the 
promise,  which  difference  was  agreed  by  all  the  justices,  and  after- 
ward, upon  good  and  long  advice,  and  consideration  had  of  the 
principal  case,  judgment  was  given  for  the  plaintiff,  and  they  much 
relied  upon  the  case  of  Hunt  and  Baker,  10  Eliz.  Dyer,  272.  See  the 
case  there. 


DOCKET  V.  VOYEL 

In  the  Common  Pleas,  1602 

[Reported  in  Croke,  Elizabeth,  885] 

AssuAfPsrr.  Whereas  the  defendant,  May  10th,  40  Eliz.,  in  con* 
sideration  that  the  plaintiff,  at  a  certain  day  then  past,  at  the  defend* 
ant's  request,  had  lent  unto  him  £30  for  such  a  time;  that  the  defend- 
ant assumed  to  lend  unto  the  plaintiff  upon  request  £30  for  a  year  or 
otherwise  to  give  him  408*  The  plaintiff  alleged  that  the  defendant 
did  not  lend  him  £30  licet  requmtus,  etc.,  nor  pay  the  said  408,  And 
it  was  thereupon  demurred,  because  the  consideration  was  past  and 
executed,  and  the  consideration  and  promise  ought  to  go  together,  or 
else  it  ought  to  be  a  consideration  continuing.  Wherefore  for  this 
cause  it  was  adjudged  for  the  defendant.^ 


ROSCORLA  V.  THOMAS 

In  the  Queen's  Bench,  1842 

» 

[Reported  in  3  Queen's  Bench  Reports,  234] 

Assmfpsrr.  The  declaration  stated  that,  whereas  heretofore, 
to  wit,  etc.,  in  consideration  that  plaintiff,  at  the  request  of  defendant, 
had  bought  of  defendant  a  certain  horse,  at  and  for  a  certain  prioe, 
etc.,  to  wit,  etc.,  defendant  promised  plaintiff  that  the  said  horse  did 
not  exceed  five  years  old,  and  was  sound,  etc.,  and  tree  from  vice; 
nevertheless  defendant  did  not  perform  or  r^ard  his  said  promise,  but 
1  See  also,  Hopldna  and  Wife  v.  Logan  (1839),  6  M.  db  W.  241.— Eds. 
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thereby  deceived  and  defrauded  plaintiff  in  this,  to  wit,  that  the  said 
horse,  at  the  time  of  the  making  of  the  said  promise,  was  not  free  from 
vice,  but,  on  the  contrary  thereof,  was  then  very  vicious,  restive, 
ungovernable,  and  ferocious ;  whereby,  etc. 

Pleas:  1.  Non  assumpsit.   Issue  thereon. 

2.  That  the  hbrse,  at  the  time  of  the  supposed  promise,  was  free 
from  vice,  and  was  not  vicious,  restive,  ungovernable  or  ferocious,  in 
manner,  etc. ;  conclusion  to  the  contrary.   Issue  thereon,^ 

On  thie  trial,  before  Wightman,  J.,  at  the  Cornwall  spring  assizes, 
1841,  a  verdict  was  found  for  the  plaintiff  on  both  the  above  issues. 
In  Easter  Term,  1841,  Bompas  obtained  a  rule  nisi  for  arresting  the 
judgment  on  the  first  count.* 

Lord  Denman,  C.  J.,  in  this  term  (May  30th)  delivered  the  judg- 
ment of  the  Court.' 

This  was  an  action  of  assumpsit  for  breach  of  warranty  of  the 
soundness  of  a  horse.  The  first  count  of  the  declaration,  upon  which 
alone  the  question  arises,  stated  that,  in  consideration  that  the  plain- 
tiff, at  the  request  of  the  defendant,  had  bought  of  the  defendant  a 
horse  for  the  sum  of  £30,  the  defendant  promised  that  it  was  sound 
and  free  from  vice.  And  it  was  objected,  in  arrest  of  judgment,  that 
the  precedent  executed  consideration  was  insufficient  to  support  the 
subsequent  promise.  And  we  are  of  opinion  that  the  objection  must 
prevail. 

It  may  oe  taken  as  a  general  rule,  subject  to  exceptions  not  ap- 
plicable to  this  case,  that  the  promise  must  be  co-extensive  with  the 
consideration.  In  the  present  case,  the  only  promise  that  would 
result  from  the  consideration,  as  stated,  and  be  co-extensive  with  it, 
would  be  to  deliver  the  horse  upon  request..  The  precedent  sale, 
without  a  warranty,  though  at  the  request  of  the  defendant,  imposes 
no  other  duty  or  obligation  upon  him.  It  is  clear,  therefore,  that  the 
consideration  stated  would  not  raise  an  implied  promise  by  the  defend- 
ant that  the  horse  was  sound  or  free  from  vice. 

But  the  promise  in  the  present  case  must  be  taken  to  be,  as  in 
fact  it  was,  express;  and  the  question  is,  whether  that  fact  will  war- 
rant the  extension  of  the  promise  beyond  that  which  would  be  implied 
by  law;  and  whether  the  consideration,  though  insufficient  to  raise  an 

*  There  were  other  counts,  on  which  lasaeB  were  joined  and  found  for  the  de- 
fendant   

'The  rule  was  also  for  entering  a  verdict,  on  the  evidence,  for  the  defendant; 
but  on  this  the  Court  did  not  decide. 

'  Lord  Denman,  C.  J.,  Patteeon,  Williams,  and  Wightman,  JJ. 
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implied  promise,  will  nevertheless  support  an  express  one.    And  we 
think  that  it  will  not. 

The  cases  in  which  it  has  been  held  that,  under  certain  circum- 
stances, a  consideration  insufficient  to  raise  an  implied  promise  will 
nevertheless  support  an  express  one,  will  be  found  collected  and  re- 
viewed in  the' note  ^  to  Wennall  v.  Adney,^  and  in  the  case  of  East- 
wood V.  Kenyon.'  They  are  cases  of  voidable  contracts  subsequently 
ratified,  of  debts  barred  by  operation  of  law,  subsequently  revived, 
and  of  equitable  and  moral  obligations,  which,  but  for  some  rule  of 
law,  would  of  themselves  have  been  sufficient  to  raise  an  implied 
promise.  All  these  cases  are  distinguishable  from,  and  indeed  in- 
applicable to,  the  present,  which  appears  to  us  to  fall  within  the 
general  rule,  that  a  consideration  past  and  executed  will  support  no 
other  promise  than  such  as  would  be  implied  by  law. 

The  rule  for  arresting  the  judgment  upon'  the  first  count  must 
therefore  be  made  absolute. 

Ryie  absohUe. 


HATCH,  Administrator,  Appellant,  v.  PURCELL 
In  the  Superior  Court  of  Judicature  of  New  Hampshire,  1850 

[Reported  in  1  Foster,  544] 

Appeal  from  the  decree  of  the  judge  of  probate  for  this  county, 
accepting  the  report  of  the  commissioner  of  insolvency  upon  the 
estate  of  Sarah  Gardner,  the  widow  of  William  Gardner. 

The  declaration  filed  by  the  appellee  was  in  assumpsit  for  money 
lent,  money  paid,  services  rendered,  and  goods  sold.  The  specifica- 
tion included  money  paid  for  funeral  expenses,  and  for  the  expenses 
of  the  last  sickness,  amounting  to  the  sum  of  $170.05,  sundry  mis- 
cellaneous bills,  amounting  to  $25.92,  and  a  claim  arbing  out  of  serv- 
ices performed  in  the  family  of  the  deceased  from  August  11th,  1835, 
to  August  11th,  1841, 312  weeks  at  $2  per  week,  $624,  the  whole  claim 
amounting  to  $819.97.  The  sum  allowed  by  the  commissioner  for  her 
services,  and  the  interest  thereon,  was  $702.83.  The  appeal  stated 
that  the  appellant  was  dissatisfied  with  the  allowance  of  the  claim  for 
services,  and  therefore  claimed  an  appeal.  The  counsel  for  the  ap- 
pellee contended,  that  as  this  was  the  only  matter  stated  as  a  reason 

« 3  Bob.  &  Pul.  249.  <  Ilnd,  Ml  A.  &  E.  438. 
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for  the  appeal,  it  was  the  only  claim  which  the  appellant  had  a  right 
to  contest,  but  the  appellant  contended  that  all  the  claims  might  be 
disputed. 

The  case  was  referred  to  an  auditor,  from  whose  report  the  follow- 
ing facts  appeared: 

Mrs.  Gardner  was  a  sister  of  Susan  Purcell,  the  appellee.  As 
to  the  claim  of  the  appellee  on  account  of  her  services  in  the  family 
of  Mrs.  Gardner,  it  appeared  that  the  family  of  William  Gardner  was 
one  of  the  most  respectable  in  Portsmouth,  and  lived  in  as  good  style 
as  any  other,  and  Mrs.  Gardner  lived  in  pretty  much  the  same  style 
after  his  death;  that  Mrs.  Gardner  for  six  years  and  more  prior  to 
her  death  was  of  feeble  health,  and  for  a  considerable  portion  of  the 
time  was  an  invalid,  and  unable  to  do  any  work;  that  the  appellee 
during  that  time  had  the  charge  and  management  of  all  the  domestic 
aflEairs  in  the  house;  she  gave  all  the  directions,  attended  to  the  work 
in  the  kitchen,  took  upon  herself  all  the  care  and  charge  of  the  domes- 
tic affairs,  and  was  capable  and  faithful  in  the  duties  required  of  her; 
that  Mrs.  Gardner  told  her  two  or  three  years  before  her  death,  that 
she  ought  to  be  paid  for  her  services;  that  it  would  not  be  right  for 
her  to  do  so  much  work  without  compensation  for  it,  and  requested 
her  to  bring  in  a  bill  against  her  for  her  services;  and  the  auditor  is  of 
opinion  that  her  services  were  reasonably  worth  $2  per  week  during 
the  time  for  which  she  claims  compensation. 

She  testified  that  she  went  to  live  in  the  family  of  Mr.  Gardner, 
upon  his  invitation,  in  1820,  soon  after  he  was  married  to  Mrs. 
Gardner,  and  lived  there  until  his  death,  and  with  Mrs.  Gardner  until 
her  death;  that  she  went  to  live  there  as  a  relative,  and  not  as  a  hired 
servant  under  pay,  and  that  there  was  no  agreement  or  understanding 
between  her  and  Mr.  Gardner,  that  she  was  td  be  paid  for  her  services, 
and  she  never  made  any  claim  against  him  or  his  estate  therefor;  that 
another  aster,  who  was  blind,  lived  there  a  portion  of  the  time  as  a 
boarder,  and  Mrs.  Gardner  for  three  or  four  years  before  her  husband's 
death  was  in  a  bad  state  of  health,  and  unable  to  attend  to  the  do- 
mestic affairs  of  the  family,  and  she,  Susan,  had  the  whole  charge  and 
manag^nent  of  the  domestic  affairs  in  the  house  in  the  same  manner 
as  after  his  death;  that  after  the  death  of  Mr.  Gardner,  she  and  Mrs. 
Gardner  and  their  blind  sister  lived  together  in  the  same  house,  and 
kept  their  money  in  the  same  trunk  in  common,  and  were  not  very 
particular  with  each  other,  nothing  being  charged  for  the  board  of 
their  blind  sister;  that  she  paid  for  her  own  clothing,  and  there  was 
no  agreement  between  her  and  Mrs.  Gardner  that  she  was  to  remain 
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there  as  a  hired  servant  under  pay,  and  do  the  work  in  the  family 
as  she  did,  and  there  was  no  agreement  or  imderstanding  between 
them,  that  she  was  to  be  paid  for  her  services;  that  Mrs.  Gardner 
told  her  two  or  three  years  before  her  death,  and  at  other  times,  that 
she  ought  to  be  paid  for  her  services;  that  she  ought  not  to  do  so  much 
work  without  suitable  compensation,  and  requested  her  to  bring  in  a 
bill  against  her  for  her  services,  and  that  was  all  the  agreement  or 
conversation  that  was  had  between  them  in  regard  to  her  being  paid 
for  her  services.  The  counsel  for  the  said  Wendell  objected  to  her 
claim  for  her  services  on  the  ground  that  there  was  no  agreement^ 
imderstanding,  or  expectation  that  she  was  to  be  paid  for  them. 

The  auditor  stated  the  following  additional  facts,  which  were 
proved  before  him,  the  report  having  been  reconunitted  to  him  for 
that  purpose.  Mrs.  Gardner  for  some  time  before  Mr.  Gardner's 
death  was  in  a  feeble  state  of  health,  and  the  appellee  had  the  charge 
and  management  6f  all  the  domestic  affairs  in  the  house  in  the  same 
manner  as  she  did  in  the  family  of  Mrs.  Gardner,  after  Mr.  Gardner's 
death.  Nancy  Purcell,  the  sister  who  was  blind,  paid  13  per  week  for 
her  board  to  Mr.  Gardner  until  his  death,  but  paid  nothing  for  board 
after  his  death.  The  appellee  went  to  Uve  in  the  family  of  Mr.  Gard- 
ner upon  his  mvitation,  as  a  relative,  and  made  his  house  her  hoKne 
without  any  agreement,  understanding,  or  expectation  that  she  was 
to  perform  any  services,  or  was  to  be  paid  for  her  services,  and  she 
never  received  or  claimed  any  compensation  of  him  or  his  estate 
therefor,  and  after  Mr.  Gardner's  death  she  continued  to  reside  in 
Mrs.  Gardner's  family  in  the  same  manner,  and  to  take  the  same 
charge  and  management  of  the  domestic  affairs  that  she  did  before; 
and  she  testified  in  her  examination,  that  she  did  not  live  in  the  family 
of  Mr.  Gardner,  or  of  Mrs.  Gardner,  as  a  hired  maid  under  pay,  or 
under  any  agreement,  understanding,  or  expectation  that  she  was  to 
be  paid  for  her  services;  but  after  Mrs.  Gardner  became  sick  and  un- 
able to  attend  properly  to  her  household  affairs,  the  appellee  took 
charge  of  them,  and  so  continued  imtil  Mrs.  Gardner's  death,  and 
Mrs.  Gardner  told  her  two  or  three  years  before  her  death,  that  she 
ought  to  be  paid  for  her  services;  that  it  would  be  unreasonable  for 
her  to  do  so  much  work  as  she  had  done  in  their  family  without  being 
suitably  compensated  for  it,  and  that  Mrs.  Gardner  and  others  ad- 
vised her  to  bring  in  a  bill  against  the  estate  of  Mr.  Gardner  for  her 
services,  but  she  declined  doing  it.  Mr.  Gardner,  in  his  lifetime,  kept 
a  man-servant  and  two  maid-servants  in  the  house,  and  other  oc- 
casional servants,  and  after  his  death  Mrs.  Gardner  kept  about  the 
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same  until  her  death.    Mrs.  Gardner's  family  consisted  xA  b^nielf, 
Susan  Purceil,  Nancy  Purcell,  two  or  three  nieces  of  Mr.  GJardner,  and 
the  servants  and  a  good  deal  of  company,  consisting  of  relatives  and 
others.    Mr.  Gardner  was  a  hospitable  man,  and  entertained  a  good 
deal  of  company,  and  Mrs.  Gaixfaier  kept  up  pretty  much  the  same 
style  and  manner  of  living  that  he  did.    Mrs.  Gardner  was  in  feeble 
health  much  of  the  time,  and  required  a  good  deal  of  care  and  atten- 
tion, which  was  rendered  by  the  appellee;  and  Nancy,  who  was  blind, 
required  a  good  deal  of  waiting  upon,  and  was  not  left  alone;  and 
Susan  had  the  principal  charge  of  Nancy;  but  the  nieces  waited  some 
upon  Nancy,  when  Susan  was  attending  upon  Mib.  Gardner  in  her 
sickness.    Mrs.  Gsu^er  was  a  capable  woman,  and  though  in  feeble 
health,  yet  her  mind  remained  unimpaired  until  her  death.    Mrs. 
Gardner  had,  during  her  life,  the  income  of  all  Mr.  Gardner's  estate, 
consisting  of  $10,700  in  bank  stock,  $10,400  real  estate,  and  of  about 
12000  in  furniture,  cash,  and  stock  on  the  farm.    Mrs.  Gardner  lived 
in  the  mansion-house,  but  it  did  not  appear  that  she  received  much 
income  from  the  other  real  estate.    The  appellee  also  testified  that 
she,  Mrs.  Gardner,  and  Nancy  kept  boarders  for  a  living,  previous 
to  the  marriage  of  Mrs.  Gardner;  that  she,  Mrs.  Gardner,  and  Nancy 
had  proi)erty  in  common,  aside  from  that  which  Mrs.  Gardner  re- 
ceived from  Mr.  Gardner's  estate;  that  Mrs.  Gardner  put  her  in- 
come into  the  common  trunk,  and  each  one  took  out  what  she  wanted, 
without  keeping  any  account  of  what  was  put  in  or  taken  out  by  each; 
that  she,  Susan,  did  not  take  out  more  than  she  put  in;  that  Mrs. 
Gardner,  two  or  three  weeks  before  her  death,  sold,  through  her 
agent,  the  shares  in  the  State  Bank  in  Boston,  and  received  therefrom 
about  $5500;  that  she,  Susan,  knew  where  Mrs.  Gardner  paid  out 
about  9900D  and  over  from  that  money,  and  did  not  know  what  be- 
came cdf  the  reftt;  that  the  money  was  kept  in  a  trunk  in  the  house, 
and  when  she  examined  the  trunk  after  Mrs.  Gardner's  death,  there 
was  no  money  there;  that  Mrs.  Grardner  paid  her,  Susan,  $500,  and 
Nancy  $500,  from  that  money,  which  was  for  money  borrowed  of  them ; 
that  she,  Susan,  purchased  some  railroad  stock  with  her  own  and 
Nancy's  money  about  the  time  fAie  received  it,  and  afterward  sold  the 
stock  and  let  the  money  with  other  money,  the  whole  amounting 
to  $2000;  that  she,  Susan,  had  other  property,  and  was  the  acAe  heir 
Off  Nancy,  who  died  two  or  three  years  after  Mrs.  Gardner;  that  she, 
Mrs.  Gardner,  and  Nancy  owned  a  house  in  common  m  Portsmouth, 
which  they  sold  for  $1000,  and  let  $800  of  the  money  in  1834  or  1835, 
to  John  Gatdn^,  and  took  a  mortgage  to  secure  the  payment  of  the 

25 
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note  which  he  gave  for  the  pioney,  no  part  of  which  note  has  been 
paid;  that  the  note  was  in  the  house  of  Mrs.  Gardner  at  the  time  of  her 
death,  and  she,  Susan,  received  it  afterward;  that  Mrs.  Gardner  told 
her  that  she  might  have  the  note,  and  ibat  everything  which  she  left 
was  hers,  but  she,  Susan,  never  paid  anything  for  it,  and  the  note  was 
not  delivered  to  her  by  Mrs.  Gardner,  but  was  kept  there  in  the  house, 
and  was  payable  to  and  owned  by  the  three  together;  that  there  was 
a  note  against  Mr.  Ck)lby,  of  Wendell,  N.  H.,  payable  to  Mrs.  Gardner, 
but  part  of  which  belonged  to  Susan,  and  she,  Susan,  after  Mrs. 
Gardner's  death,  collected  the  note,  and  recdved  $210  on  it;  that  she 
told.  Mr.  Hatch,  the  Administrator  of  Mrs*  Gardner,  what  part  be- 
longed to  the  estate,  and  what  to  her,  and  paid  over  to  Mr.  Hatch 
the  part  which  belonged  to  the  estate, 

Gilchrist,  C.  J.  The  case  finds  that  the  appellee  did  not  go  to 
Mrs.  Gardner's  house  under  any  understanding  or  agreement  that 
she  was  to  be  paid  for  her  services.  She  went  there  as  a  relative,  and 
not  as  a  hired  servant  to  receive  compensation,  and  made  no  claiia 
against  Mr.  Gacdner  or  his  estate  for  compensation.  She  had  the 
whole  charge  of  the  family  for  some  years.  Mrs.  Gardner  told  her 
two  or  three  years  before  her  death,  and  at  other  times,  that  she  ought 
to  be  paid  for  her  services,  that  she  ought  not  to  do  so  much  work 
without  compensation,  and  requested  her  to  bring  in  a  bill  against  her 
for  her  services,  and  thb  was  all  the  agreement  or  oanversation  they 
had  on  the  subject. 

It  is  upon  this  state  of  facts  that  the  claim  now  before  us  is  to  be 
considered* 

It  has  been  settled  since  the  time  of  Hobart,  that "  a  mere  voluntary 
courtesy  will  not  have  consideration  to  uphold  an  assumpsit.'^  Lamp- 
leigh  V.  Brathwait,  Hob.  105;  Bartholanew  v.  Jackson,  20  Johns.  !SS. 
For  it  is  not  reasonable,  it  has  been  said,  that  one  man  should  do 
another  a  kindness,  and  then  charge  him  with  a  recompense.  Os- 
borne V.  Rogers,  1  Saund.  264,  note  1.  A  consideration  executed  and 
past  is  not  sufficient  to  maintain  an  (leaumpsU,  unless  it  were  moved 
by  a  precedent  request,  and  so  laid.  But  where  a  party  derives 
benefit  from  the  consideration,  it  is  sufficient,  because  equival^it  to 
a  previous  request.  Ibid.  A  request  may  be  implied  from  the  bene- 
ficial natiue  of  the  oonsiderati<»i,  and  the  circumstances  of  the  trans- 
action. Hicks  V.  Burhans,  10  Johns.  243.  And  it  is  the  province  ol 
the  jury  to  determine  from  the  evidence  whether  a  promise  can  be 
inferred  or  not.  Oatfield  v.  Waring,  14  Johns.  188.  Where  one  pays 
a  sum  of  money  for  another,  without  any  request,  and  the  other 
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afterward  agrees  to  the  payment,  this  is  equivalent  to  a  previous 
request  to  do  so*  The  benefit  to  the  party,  connected  with  his  express 
promise  to  pay,  must  be  deemed  equivalent  to  a  previous  request. 
Doty  V.  Wilson,  14  Johns.  378;  Livingston  v.  Rogers,  1  Caines,  584- 


In  the  present  case  beneficial  services  were  performed  by  the  ap- 
pellee for  Mrs.  Gardner,  and  she  recognized  them  as  such,  and  re- 
quested the  appellee  to  bring  in  a  bill  for  them.  There  is  then  evi- 
dence from  which  both  a  previous  request  and  a  promise  may  be 
implied,  and  we  think  the  decision  of  the  judge  of  probate  was  correct. 

The  point  that  the  claim  for  services  being  the  only  matter  stated 
as  a  reason  for  the  appeal,  is  the  only  one  which  the  appellant  has  a 
right  to  contest,  has  been  settled  for  the  appellee  in  the  ease  of  Mathes 
V.  Bennett,  adm'x,  muyra^  p.  188. 

Decree  affirmed. 


BRADFORD  v.  ROULSTON 

In  the  Exchequer  of  Ireland,  18S8 

[Reported  in  8  Irish  Common  Law,  .468]  ^ 

This  was  an  action  for  breach  of  a  contract,  by  the  d^endant,  to 
pay  a  sum  of  £55,  the  balance  of  the  purchase-money  of  a  vessel 
sold  by  the  plaintiff  to  a  third  person. 

PiGOT,  C.  B.  *  *  ♦  The  defendant,  by  the  conditional  order, 
also  seeks  to  arrest  the  judgment  on  the  fourth  count.  The  plaintiff 
obtained  a  verdict  upon  the  issues  joined  on  that  count;  and  as  to 
this,  no  point  was  saved,  and  no  objection  was  made  at  the  trial. 
The  fourth  count  states  an  agreement,  by  which  the  plamtiff  agreed 
to  execute  a  bill  of  sale  of  a  vessel  to  Gribben  and  M'Teague  for  £280. 
That  at  the  time  of  executing  that  agreement  M'Teague  omitted  to 
pay  the  plaintiff  £55,  being  the  balance  of  the  purchase-money  pay- 
able on  that  agreement;  that  the  plaintiff  being  imwilling  to  execute 
the  bill  of  sale,  the  defendant  expressly  requested  him  to  do  so,  and 
that,  in  consequence  of  that  request,  the  plaintiff  executed  the  bill  of 
sale;  and  the  count  then  states  that  '^tl^  defendant  did  afterward, 
in  consideration  of  the  plaintiff  having  so  executed  said  bill  of  sale, 
at  the  instance  and  request  of  the  defendant,  guarantee  to  the  plain- 
'  Statement  abridged  and  portions  of  opinion  omitted. — ^Eds. 
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tiff  the  payment  to  him,  by  the  said  John  M'Teague,  <rf  the  sum  of 
£S5  on  the  day  following  the  execution  of  such  bill  of  sal^.'*  The 
question  is  whether  this  count  is  bad;  the  (Contract  alleged  being  upon 
an  executed  consideration,  and  not  being  a  contract  which,  from  such 
consideration,  the  law  would  imply. 

It  is  clearly  established  that  where  a  past  consideration — ^that  is, 
a  thing  previously  done  by  the  plaintiff  at  the  request  Of  the  defend- 
ant— ^is  one  from  which  the  law  implies  a  promise,  an  express  promise 
different  from,  or  in  iewidition  to,  that  which  the  law  implies,  is  nudum 
pactum,  on  the  groimd  that  the  whole  consideration  is  exhausted  by 
the  promise  which  the  law  implies.  Among  those  authorities  are 
Brown  v.  Crump,^  Granger  v.  Collins,*  Hopkins  v.  Logan,'  Roscorla 
V.  Thomas.*  And  this  principle  of  law  was  recognised  and  approved 
in  Kaye  v,  Dutton,*  by  Tindal,  C.  J.,  and  also  in  all  the  stages  of 
Elderton  v.  Enmiens.*  This  is  in  exact  conformity  with  the  opinion 
of  RoUe,  expressed  at  the  end  of  his  report  of  Hodge  v.  Vavisor,^  and 
it  is  involved  in  the  decision  of  Docket  v.  Voyel.^  But  it  has  also  been 
held,  in  a  long  series  of  decided  cases,  that  where  there  is  a  past  con- 
sideration, consisting  of  a  previous  act  done  at  the  request  of  the  de- 
fendant, it  will  support  a  subsequent  promise;  the  promise  being 
treated  as  coupled  with  the  previous  request.  The  leading  authority 
for  this  proposition  is  Lampleigh  v.  Brathwait.^  But  it  has  been  so 
laid  down  in  a  great  number  of  ancient  authorities.    ♦    ♦    ♦  w 

I  have  thought  it  necessary  to  enter  into  this  detaUed  disctlssion, 
because  the  language  of  the  judges,  in  some  of  the  cases  I  have  cited, 
is  so  general  that  it  would  seem  to  sustain  the  objection  to  the  fourth 
coimt  of  the  plaint  before  us. 

We  refvM  to  arresi  (he  jtfdgment  en  thefaurOi  count,^^ 

I I  Marsh.  567.  «6  M.  &  W.  458.  » 5  M.  &  W.  241. 

« 3  Q.  B.  234.  •  7  Man.  &  G.  807;  S.  C,  8  Scott,  N.  R.,  495. 

•  4  C.  B.  479;  S.  C,  6  C.  B.,  160;  S.  C,  4  H.  L.  Cas.  624. 

»  1  Rol.  Rep.  418.  •  Cro.  Ela.  885. 

•Hob.  105;  S.  C,  1  Bin.  L.  C.  118. 

V  DiactiBBioD  of  cases,  ineluding  Hunt  V.  Bate,  ante,  and  Roeoorla  v.  Thomas, 
ante,  omitted. — Eda, 

^^  But  see  Moore  v.  Elmer  (1901),  180  Mass.  15.  In  this  case,  defendants'  in- 
testate, in  consideration  of  sittings  which  plaintiff,  a  clairvoyant  had  given  him 
previously  at  his  request,  agreed  to  give  plaintiff  the  balance  of  a  note  secured  by 
a  mortgage  on  land  owned  by  her,  and  abo  the  tnterest  thereon  after  January  1, 
1900,  provided  the  intestate  died  before  that  date,  as  plaintiff  had  prophesied  he 
would.  The  intestate  died  September  15, 1899.  Plaintiff  sought  to  restrain  fore- 
closure of  the  mortgage.    Defendants  demurred  to  the  bill  for  the  injunction. 

Held,  the  bill  should,  be  dismissed.    "The  modem  authorities  which  speak  of 
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WATSON  V.  TURNER  bt  al. 

In  the  Exchequer,  1767 

[Reported  m  BuDer^s  Nisi  Prius,  129] 

An  action  was  brought  by  an  apothecary  against  the  overseers  of  a 
parish  for  the  cure  of  a  pauper,  who  boarded  with  her  son  out  of  the 
parish,  under  on  agreement  made  with  him  by  the  defendant  Turner, 
who  was  the  only  acting  overseer  of  the  parish.  The  pauper  was 
suddenly  taken  ill,  and  her  son  called  in  the  plaintiff,  who  had  attended 
her  for  four  months,  and  cured  her.  After  the  cure  Turner  was 
applied  to,  and  promised  to  pay  the  plaintiff's  bill.  It  was  held  that 
though  there  waa  no  precedent  request  ffom  the  overseers,  yet  the 
promise  was  good  notwithstanding  the  Statute  of  Frauds,  for  over- 
seers are  under  a  moral  obligation  to  provide  for  the  poor.  Siecpndly, 
that  as  Turner  was  the  only  acting  overseer,  the  oth^  was  bound  by 
bis  promise.   Watson  v.  Turner  ei  al.^  in  Scacc.  T.  7  Geo.  III. 


ATKINS  AND  WIFE  v.  HILL 

In  the  King's  Bench,  1775 

CElepoFted  in  Cowper,  284] 

In  Q^mmpsU  the  plaintiffs  declared  against  Charles  ^ill, 
in  the  custody,  etc.,  for  that,  whereas  James  Clarke,  etc.,  by  his  last 
will,  etc.,  did  ^ve  and  bequeath  to  the  plaintiff's  wife  the  sum 
of  £60,  etc.,  and  of  his  last  will  and  testament  made  the  said  Charles 
Hill  sole  executor,  etc,  and  the  said  Charles  Hill  took  upon  himself  the 
burden  and  execution  of  the  said  will.  And  the  said  N.  and  A.  further 
say  that  divers  goods  and  chattels,  etc.,  afterward,  etc.,  came  to  the 
hands  of  the  said  Charles  Hill  as  executor  of  the  said  James  Clarke, 
which  said  goods  and  chattels  were  more  than  sufficient  to  satisfy 

BerviceB  rendered  upon  request  as  supporting  a  promise  must  be  confined  to  cases 
where  the  request  implies  an  undertaking  to  pay,  and  do  not  mean  that  what  was 
done  as  a  mere  favor  can  be  turned  into  a  consideration  at  a  later  time  by  the 
iact  that  it  was  asked  for."    Per  Holmes,  G.  J.— Eds. 
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and  pay  all  the  just  debts  and  legacies  of  the  said  James  Clarke,,etc., 
of  which  the  said  Charles  Hill  then  and  there  had  notice.  By  reason 
of  which  said  premises  the  said  Charles  Hill  became  liable  to  pay  to 
the  said  N.  and  A.  the  said  sum  of  £60,  and  being  so  liable,  he,  the 
said  C,  in  consideration  thereof,  afterward,  etc.,  undertook  and 
faithfully  promised  to  pay  to  them  the  said  sum  of  £60  whenever,  etc. 

To  this  declaration  the  defendant  demurred  generally. 

Lord  Manbfibld.^  This  is  a  case  in  which  the  declaration  particu- 
larly states  that  assets  have  been  received  by  the  defendant,  the  exec- 
utor, more  than  sufficient  to  pay  all  the  testator's  debts  and  legacies. 
If  so,  it  most  undoubtedly  must  be  taken  upon  the  pleadings  that  there 
was  sufficient  to  discharge  the  f  imeral  expenses,  because  they  are  pay- 
able first;  consequently  if  there  was  less  than  the  amoimt  of  them 
there  could  not  be  sufficient  to  discharge  the  debts  and  legacies.  The 
declaration  then  goes  on  to  state  that  in  cansideralion  of  there  being 
full  wffident  a89et8  as  aforesaid,  the  defendant  undertook  and  promised 
to  pay  the  plaiiitiff  his  legacy.  No  doubt,  then,  but  at  any  time  after 
an  executor  has  asaerUed  the  property  vests,  and  if  it  be  a  pecuniary 
legacy,  an  action  at  law  will  lie  for  the  recovery  of  it.  Formerly  upon 
a  bill  being  filed  in  Chancery  against  an  executor,  one  part  of  the 
prayer  of  it  was  that  he  should  assent  to  the  bequest  in  his  testator's 
will.  If  he  had  assets  he  was  boimd  to  assent;  and  when  he  had 
assented,  the  legacy  became  a  demand  which  in  law  and  conscience 
he  was  liable  to  pay.  But  in  the  present  case  there  is  not  only  an. 
assent  to  the  legacy,  but  an  a^iual  promise  and  undertaking  to  pay 
it,  and  that  promise  founded  on  a  good  consideration  in  law,  as 
appears  from  the  cases  cited  by  Buller,  particularly  the  case  of  Cam- 
den V.  Turner,^  where  acknowledgment  by  an  executor,  "that  he  had 
enough  to  pay,"  was  held  a  sufficient  ground  to  support  an  assumpsit. 
Here  the  defendant  by  his  demurrer  admits  he  had  sufficient  to  pay, 
therefore  this  is  not  the  case  that  Le  Blanc  has  been  arguing  upon, 
but  it  is  the  case  of  a  promise  made  upon  a  good  and  valuable  con- 
»deration,  which  in  all  cases  b  a  sufficient  groimd  to  support  an 
action.  It  is  so  ui  cases  of  obligations  which  would  otherwise  only 
bind  a  man's  conscience,  and  which,  without  such  promise,  he  could 
not  be  compelled  to  pay.  For  instance,  where  an  infant  contracts 
debts  during  his  minority,  if  after  he  comes  of  age  he  consents  to  pay 
them  an  action  lies.  So  a  conveyance  executed  by  an  infant,  which 
he  was  compellable  to  do  by  equity,  is  a  good  conveyance  at  law. 

^  Portion  of.  oninion  omitted. — Eds. 

>  Sittings  after  Trinity  Term.    5  Geo.  I.  C.  B.  coram,  King,  C.  J. 
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Co.  lit.  Attornment,  315a.  In  this  case  the  promise  is  grounded  upon 
a  reasonable  and  conscientious  consideration — ^namely,  that  the 
defendant  had  assets  to  dischaige  the  legacy.  If  so,  he  was  compel- 
lable in  a  court  of  equity  or  in  the  ecclesiastical  court  to  pay  it.  I 
give  my  opinion  upon  this  case  as  it  stands — ^that  is,  that  it  is  an 
express  promise  made  upon  a  good  and  sufficient  consideration. 
Vide  the  next  case. 

The  three  other  judges  concurred. 

Pbr  Cttriam.   Judgment  far  (he  plavntiff?- 

Le  Blanc  then  moved  for  liberty  to  withdraw  the  demurrer  and 
plead  the  general  issue,  but  the  Court  refused  it. 


TRUEMAN  V.  FENTON 
In  the  King's  Bench,  1777 
[Reported  in  Cowper,  544] 

This  was  an  action  on  a  promissory  note  bearing  date  Febru- 
ary 11th,  1775,  payable  to  one  Joseph  Trueman  (the  plaintiff's 
brother)  three  months  after  date  for  £67  and  endorsed  by  him  to  the 
plaintiff. 

The  declaration  contained  other  counts  for  goods  sold,  money 
had  and  received,  and  on  an  account  stated.  The  defendant  pleaded, 
first,  non  assumpmi.  Secondly,  ''Tliat  on  January  19th,  1775,  he 
became  bankrupt,  and  that  the  debt  for  which  the  said  note  was  given 
was  due  to  the  plaintiff  before  such  time  as  he  the  defendant  became 
bankrupt,  and  that  the  note  was  given  to  Joseph  Trueman  for  the 
use  of  and  for  securing  to  the  said  plaintiff  his  debt  so  due."  The  cause 
was  tried  before  Lord  Mansfield  at  the  sittings  after  Michaelmas 
Term,  1776,  when  the  jury  foimd  a  verdict  for  the  plaintiff,  damages 
£72  12s.  costs  40^.  subject  to  the  opinion  of  the  Court  upon  a  special 
case  stating  the  answer  of  the  plaintiff  in  this  action  to  a  bill  filed 
against  him  in  the  Exchequer  by  the  present  defendant  for  a  discovery 
of  the  consideration  of  the  note,  the  substance  of  which  was  as  follows: 
''That  on  December  15th,  1774,  the  defendant,  Fenton,  purchased  a 
quantity  of  linen  of  the  plaintiff,  Trueman,  and  it  being  usual  to  abate 
£5  per  cent  to  persons  of  the  defendant's  trade,  thei>rice,  after  such 
^  Accord,  Hawkes  and  Wife  y.  Saunders  (1782),  Cowper,  289.~Ecl8. 
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ab^tem/ent  mskde,  amouBted  to  £126  19s.  That  at  tixe  time  of  the 
sale  it  was  agreed  that  one  half  of  the  purchase-money  should  be  paid 
at  the  end  of  six  weeks,  and  the  other  half  at  the  end  of  two  months. 
And  in  consideration  thereof  the  plaintiff,  Trueman,  drew  two  notes 
on  the  defendant  for  £63  0«.  each,  payable  to  his  own  ord^  at  six 
weeks  and  two  months  re0pectively.  That  the  defendant  aco^ted 
the  notes,  and  thereupon  the  plaintiff  gave  him  a  discharge  for  the 
sum.  He  then  denied  that  he  had  proved  or  claimed  any  debt  or 
sum  of  money  under  the  commission,  but  set  forth  that  he  acquainted 
the  defendant  he  was  surprised  at  his  wgenerous  behavior  in  pur- 
chasing so  large  a  quantity  of  linei^  of  him  at  the  eve  of  his  bankxuptcyi 
and  informed  him  he  had  paid  away  the  above  two  notes,  upon  which 
the  defendant  pressed  him  to  take  up  the  two  notes  and  proposed  to 
give  him  a  security  for  part  of  the  debt.  That  afterward,  on  Feb- 
ruary 11th,  1775,  the  defendant  called  upon  the  plaintiff,  and  vol- 
untarily proposed  to  secure  to  him  the  payment  of  £67  in  satisfaction 
of  his  debt,  if  he  would  take  up  the  two  notes  and  cancel  or  deliver 
them  up  to  the  defendant.  That  the  plaintiff  agreed  to  accept  this 
proposal  with  the  approbation  of  his  attorney,  and  desired  the  note 
to  be  made  payable  to  his  brother,  Joseph  Trueman,  or  order  three 
months  after  date.  That  he  took  up  the  two  acceptances  and  deliv- 
ered them  to  the  defaidant  to  be  cancelled,  and  accepted  the  above 
note  for  £67  in  satisfaction  and  discbarge  thereof.  That  a  commission 
of  bankruptcy  issued  against  the  defendant  on  January  19th,  1775, 
and  that  the  bankrupt  obtained  his  certificate  on  April  17th  follow- 
ing." The  question  reserved  was.  Whether  the  facts  above  stated 
supported  the  merits  of  the  defaculant's  plea?  If  they  did  not,  then  a 
verdict  was  to  be  enta^  foir  the  plaintiff  on  the  general  issue*  But 
if  the  merits  of  the  second  plea  supported  the  defendant's  casei  then 
a  verdict  was  to  be  entered  for  the  defendant  on  that  plea. 

LoBD  Mansfield.  The  plea  put  in  in  this  case  is  that  the  debt  was 
dve  at  the  time  of  the  act  of  bankruptcy  e(»nmitted,  and  on  that  plea, 
in  point  of  farm,  there  was  a  strong  objection  made  at  the  trial,  that 
the  allegation  was  not  strictly  true,  because  at  the  time  of  the  sale 
credit  was  given  to  a  future  day,  which  day,  as  it  appeared  in  evidence, 
was  subsequent  to  the  act  of  bankruptcy  committed.  To  be  sure  on 
the  form  of  the  plea  the  defendant  must  fail.  But  I  never  like  to 
entangle  justice  in  matters  of  form,  and  to  turn  parties  round  upon 
frivolous  objections  where  I  can  avoid  it.  It  only  tends  to  the  ruin 
and  destruction*  of  both.  I  put  it,  therefore,  to  the  counsel  on  the 
part  of  the  plaintiff  to  give  up  the  objection  in  point  of  formi  and  to 
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take  the  opinion  of  the  Court,  whether  aecording  to  the  fa<M»  said 
truth  of  the  oaae,  the  defendant  could  have  pleaded  his  certificate! 
in  bar  of  the  debt  in  question;  and  in  case  they  had  refused  to  da  so, 
I  should  have  left  it  to  the  jury  upon  the  merits.   The  counsel  ft>r  the 
plaintifiE  very  properly  gave  up  the  point  of  form.    The  questioQ, 
therefore^  upon  the  case  reserved  is  worded  thus:  Whether  the  facts 
support  the  merits  of  the  defendant's  plea — ^that  is,  whether  on  the 
merits  of  the  case  properly  pleaded  the  certificate  of  the  defendant 
would  have  been  a  bar  to  the  plaintiff's  action?    Now  in  this  case 
there  is  so  fraud,  no  oppressbn,  no  scheme  whatsoever  on  the  part 
of  the  plaintiff  to deodve  or  impose  on  the  defendant;  and  as  to  collu- 
sion with  respect  to  the  certificate,  where  a  creditor  exacts  terms  of 
his  debtor  as  the  consideration  for  mgning  his  certificate,  and  obtains 
money  or  a  part  of  lus  debt  for  so  doing,  the  assignees  may  reqover  it 
back  in  an  action.   But  that  is  not  the  case  here.   So  far  from  it,  the 
transaction  itself  exduded  the  plaintiff  from  having  anything  to  do 
with  the  certificate.    No  man  can  vote  for  or  against  the  certificate 
till  he  has  proved  his  debt.    Here  the  plaintiff  delivers  up  the  two 
drafts  bearing  date  prior  to  the  act  of  bankruptcy,  and  by  agreement 
accepts  one  for  little  more  than  half  their  amount,  bearing  date  (tfter 
the  commission  of  bankruptcy  sued  out.    Most  clearly  therefore  he 
could  not  have  proved  that  note  under  the  commission,  and  if  not,  he 
could  have  nothing  to  do  with  the  certificate.    That  brings  it  to  the 
general  question  whether  a  bankrupt,  after  a  commission  of  bank* 
ruptcy  sued  out,  may  not,  in  consideration  of  a  debt  due  before  the 
bankruptcy,  and  for  which  the  creditor  agrees  to  accept  no  dividend 
or  benefit  imder  the  commission,  make  such  creditor  a  satisfaction 
in  part  ot  for  the  whole  of  his  debt,  by  a  new  undertaking  and  ag^ree- 
ment?    A  bankrupt  may  undoubt^y  contract  new  debts;  therefgre^ 
if  there  is  an  objection  to  his  reviving  an  old  debt  by  a  new  proifuse, 
it  must  be  founded  upon  the  ground  of  its  bdng  nudum  paoUvm.    As 
to  that  oK  the  debts  of  a  bankrupt  are  due  in  conscience,  notwith* 
standing  he  has  obtained  his  certificate,  and  there  is  no  honest  man 
who  does  not  discharge  them  if  he  afterward  has  it  in  his  power  to  do 
so.    Though  all  legal  remedy  may  be  gone,  the  debts  are  clearly  not 
extinguished  in  conscience.    How  far  have  the  courts  of  equity  gone 
upon  these  principles?   Where  a  man  devises  his  estate  for  payment 
of  his  debts,  a  court  of  equity  says  (and  a  court  of  law  in  a  case  prop- 
erly before  them  would  say  the  same)  all  debts  barred  by  the  Statute 
of  Limitations  shall  come  in  and  share  the  benefit  of  the  devise,  because 
they  are  due  in  conscience.    Ther^ore,  though  barred  by  law,  they 
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shall  be  held  to  be  revived  and  charged  by  the  bequests  What  was 
said  in  the  argument  relative  to  the  reviving  a  promise  at  law,  so  as 
to  take  it  out  of  the  Statute  of  Limitations,  is  very  true.  The  slimi- 
est acknowledgment  has  been  held  su£|cient,  as  saying,  ''Prove  your 
debt  and  I  will  pay  you;"  "I  am  ready  to  account,  but  nothing  is 
due  to  you."  And  much  slighter  acknowledgments  than  these  will 
take  a  debt  out  of  the  statute.  So  in  the  case  of  a  man  who,  after  he 
comes  of  age,  promises  to  pay  for  goods  or  other  things  which,  during 
his  minority,  one  cannot  say  he  has  contracted  for,  because  the  law 
disables  hun  from  making  any  such  contract;  but  which  he  has  been 
fairly  and  honestly  supplied  with,  and  which  were  not  merely  to  feed 
his  extravagance,  but  reasonable  for  him  (under  his  circumstances) 
to  have;  such  promise  shall  be  binding  upon  him  and  make  his  former 
undertaking  good.  Let  us  see  then  what  the  transaction  is  in  the 
present  case.  The  bankrupt  appears  to  me  to  have  defrauded  the 
plaintiff  by  drawing  him  in,  on  the  eve  of  a  bankruptcy,  to  sell  him 
such  a  quantity  of  goods  on  credit.  It  was  grossly  dishonest  in  him 
to  contract  such  a  debt  at  a  time  when  he  must  have  known  of  his 
own  insolvency,  and  which  it  is  clear  the  plaintiff  had  not  the  smallest 
suspicion  of,  or  he  would  not  have  given  credit  and  a  day  of  payment 
in  futuro.  On  the  other  hand,  what  is  the  conduct  of  the  plaintiff? 
He  relinquishes  all  hope  or  chance  of  benefit  from  a  dividend  under 
the  commission  by  forbearing  to  prove  his  debt,  gives  up  the  securities 
he  had  received  from  the  bankrupt,  and  accepts  of  a  note  amounting 
to  little  more  than  half  the  real  debt  in  full  satisfaction  of  his  whole 
demand.  Is  that  against  conscience?  Is  it  not,  on  the  contraiy,  a 
fair  consideration  for  the  note  in  question?  He  might  foresee  pros- 
pects from  the  way  of  life  the  bankrupt  was  in,  which  might  enable 
him  to  recover  this  part  of  his  debt,  and  he  takes  his  chance,  for  till 
then  he  could  get  nothing  by  the  mere  imprisonment  of  his  person. 
He  uses  no  threats,  no  menace,  no  oppression,  no  undue  influence,  but 
the  proposal  first  moves  from  and  is  the  bankrupt's  own  voluntary 
request.  The  single  question  then  is  whether  it  is  possible  for  the 
bankrupt  in  part  or  for  the  whole  to  revive  the  old  debt.  As  to  that, 
Aston,  J.,  has  suggested  to  me  the  authority  of  Bailey  v.  Dillon, 
where  the  Court  would  not  hold  to  special  bail,  but  thought  reviving 
the  old  debt  was  a  good  consideration.  The  two  cases  cited  by  Buller 
are  very  material.  Lewis  v.  Chase,  1  P.  Wms.  620,  is  much  stronger 
than  this,  for  that  smelt  of  the  certifi/xUe,  and  the  Lord  Chancdlor's 
reasoning  goes  fully  to  the  present  question.  Then  the  case  of  Bar- 
nardiston  v.  Coupland,  in  C.  B.,  is  in  point.   Lord  Willes,  C.  J.,  there 
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says  ''that  the  revival  of  an  old  debt  is  a  sufficient  consideration.'' 
That  determines  the  whole  case.  Therefore  I  am  of  opinion  that  if  the 
plea  put  in  had  been/(7rmaU|^  pleaded,  the  merits  of  the  case  would  not 
have  been  sufficient  to  bar  the  plaintiff's  demand. 

Aston,  J.  As  a  case  of  conscience,  I  am  clearly  of  opinion  that  the 
plaintiff  is  entitled.  Wherever  a  party  waives  his  right  to  come  in 
under  the  commission  it  is  a  benefit  to  the  rest  of  the  creditors.  In  the 
case  of  Bailey  v.  Dillon,  the  Court  on  the  last  day  of  the  term  were  of 
opinion  '^that  the  defendant  could  not  be  held  to  special  bail,  yet 
they  would  not  say  that  he  might  not  revive  the  old  debt,  which  was 
clearly  due  in  conscience."  A  bankrupt  may  be,  and  is  held  to  be 
dischai^ed  by  his  certificate  from  all  debts  due  at  the  time  of  the 
commission,  but  still  be  may  make  himself  liable  by  a  new  promise. 
If  he  could  not,  the  provision  in  the  stat.  5  Geo.  2,  ch.  30,  §  11,  by 
which  every  security  for  the  payment  of  any  debt  due  before  the  party 
became  bankrupt  as  a  consideration  to  a  creditor  to  sign  his  certificate 
is  made  void  would  be  totally  nugatory. — ^Lord  Mansfield,  added  that 
this  observation  was  extremely  forcible  and  strong. 

Per  Citriam.    Judgment  for  the  plaintiff. 


LEE  V.   MUGGERIDGE  and  Another,  Executors  of  MARY 

MUGGERIDGE,  Deceased 

In  the  Common  Pleas,  1813 

[Reported  in  6  Taunton,  86]  * 

This  was  an  action  of  aemmvpdty  brought  in  consequence  of  Grant, 
M.  R.,  having  dismissed  a  bill  filed  by  the  same  plaintiff  against  the 
same  defendants  to  obtwi  payment  of  the  bond  hereinafter  men- 
tioned, but  with  liberty  for  the  plaintiff  to  bring  such  action  at  law 
as  he  might  be  advised.  1  Ves.  &  Beames,  118.  The  plaintiff  de- 
clared in  this  Ck>urt  that  before  the  making  the  bcmd  thereinafter 
mentioned,  on  November  21st,  1789,  at  London,  etc.,  by  indenture 
between  John  Muggeridge,  1,  Mary,  the  deceased,  by  her  then  name 
of  May  Hiller,  2,  and  John  Re3molds,  clerk,  and  Stephen  Reynolds, 
3y  after  reciting  that  the  said  Mary  was  seized  of  and  in,  or  well 
entitled  unto  the  fee-simple  in  possession  of  a  certain  messuage,  and 

^  Statement  slightly  abridged. — ^Eds. 
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that  flhe  was  entitled  to  the  sunfiis  of  £3000  per  cent  bank  annuities, 
and  £2000  5  per  cent  bank  annuities^  and  £2000  3  per  cent  South 
Sea  annuities,  and  other  debts,  moneys,  and  effects;  that  a  marriage 
was  about  to  be  had  between  Jolm  Muggeridge  and  Mary,  and  that 
the  same  sums  had  been  transferred  into  and  were  then  standing  in  the 
names  of  John  and  Stephen  Reynolds,  the  said  messuage,  and  all  the 
rents,  issues,  and  profits  thereunto  belonging,  and  all  the  estate  and 
interest  of  Mary  therein,  were  by  such  indenture  granted  and  released 
by  the  said  Majy  to  the  scud  trustees,  their  heirs  and  assigns,  to  hold 
the  same  to  them  and  their  heirs,  to  the  use  of  Mary,  her  heirs  and 
assigns,  until  the  marriage,  and  afterward  to  the  use  of  the  trustees, 
their  heirs  and  assigns,  during  the  joint  lives  of  John  Mug^eridee 
and  Mary  Hiller,  upon  trust  to  pay  and  apply  the  rents,  etc.,  thereof 
to  Mary  Hiller,  or  to  such  person  or  persons  as  she  should  from  time  to 
time,  by  any  note  or  writing  under  her  hand,  direct  and  appoint  to 
receive  the  same,  during  the  joint  lives  of  husband  and  wife,  for  her 
sole  and  separate  use,  exclusive  of  her  husband,  and  not  subject  or 
liable  to  his  debts,  ccmtrol,  or  engagements,  and  the  receipt  of  her» 
or  of  such  person  as  she  should  so  direct  or  appoint  to  receive  the 
same,  should,  notwithstanding  her  coverture,  be  a  good  discharge  for 
the  same;  and  after  the  decease  of  J.  Muggeridge,  in  case  Mary 
Hiller  should  survive  him,  to  the  use  of  her  and  her  heirs  and  assigns 
forever;  but  in  case  she  should  die  in  his  lifetime,  then  to  the  use  of 
such  person,  and  for  such  estates,  and  subject  to  such  limitations,  etc., 
and  annual  or  other  charges,  etc.,  and  in  such  sort,  manner,  and  form, 
as  Mary  by  will,  or  by  any  writing  in  the  nature  of  or  purporting  to 
be  her  will,  by  her  signed  and  published  as  therein  mentioned,  should 
direct,  limit,  or  appoint;  *  *  *  and  that  the  intended  marriage 
afterward  took  effect  between  the  said  J.  Muggeridge  and  Mary,  and 
that  after  such  marriage  had,  and  during  the  respective  lives  of  John 
and  Mary,  to  wit,  on  August  14th,  1799,  at  London,  Mary,  by  her 
certain  writing  obligatory,  sealed  with  her  seal,  acknowledged  herself 
to  be  held  and  firmly  bound  to  the  plaintiff  in  the  penal  sum  of 
£4000,  under  a  condition  thereto  subscribed,  whereby,  after  re- 
citing that  J.  Hiller,  son-in-law  of  the  said  Mary,  had  applied  to  her 
to  advance  and  lend  him  the  sum  of  £1999  19«.,  which  not  being 
conveni^it  to  her  to  do,  she  had  applied  to  the  plaintiff  to  advance  the 
same,  to  which  he  had  consented  on  having  her  bond  as  above  written, 
and  had  accordingly  advanced  to  J.  Hiller,  before  the  sealing  and 
delivery  thereof,  the  sum  of  £600,  and  had  also  advanced  and  lent 
to  him  by  good  bills,  to  Joseph  HiUer's  satisfaction,  the  further  sum  of 
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£1499 198.,  making  in  the  whole  £1996  19^.;  then  the  candition  <rf  the 
same  was  that  if  the  heirs,  executoiB,  or  adininistratdi^  of  Msry 
did  and  should,  within  six  months  after  her  decease,  fm,y  unto  the 
plaintiff,  etc.,  the  foil  sum  of  £1999 19^.,  together  with  hiteoreet  tar  the 
same  at  the  rate  of  £S  per  cent  per  annum,  ot  so  much  of  the  prmcipBl 
or  interest  thereof  as  J.  Hiller  should  have  omitted  to  pay  (it  being 
agreed  that  he  should  regularly  pay  the  interest  thereof  to  the  plain- 
tifif  half-yearly,  as  the  same  should  become  due),  then  the  said  bond 
to  be  void,  and  the  plaintiff  averred  that  he  did  lUlvanoe  to  J.  HSler, 
before  the  delivery  of  such  bond^  £9(30^  and  did  also  in  Mary's  lifetime, 
and   before  the  making  her  promise  and  undertaking  next  men- 
tioned, advance  and  lend  to  J.  Hiller>  by  good  bills  to  his  satisfaction, 
divers  other  large  sums  amounting  in  the  whole  to  £1499  198.,  making 
in  the  whole  £1999  19^.,  whereof  Mary  had  notice,  and  that  Joseph 
omitted  to  pay  any  part  of  the  principal,  and  paid  interest  thereon 
only  up  to  July  Ist,  1801 ;  he  then  averred  the  death  of  J.  Mug- 
geridge  afterward  and  before  the  prdnaise  of  Mary  next  mentioned, 
that  she  survived  him,  and  that  the  principal  stim  of  £1999  19«.,  so 
lent  by  the  plaintiff  to  J.  Hiller,  and  for  securing  the  r^mjonent  of 
which  and  interest  Mary  so  made  and  delivered  the  aforesaid  writing 
obligatory^  and  all  interest  thereon  froin  July  1st,  1801,  being  and 
remainihg  wholly  unpaid,  and  Mary  having  full  knowledge  and 
notice  of  the  premises,  she  afterward,  and  after  the  death  of  her 
husband,  J.  Muggeridge,  ahd  while  she  was  sole,  and  a  widow,  to  wit, 
on  July  11th,  1804,  at  London,  etc^,  in  eonsideraiion  of  the  premises, 
undertook  to  the  plaintiff  that  the  bond  (that  is  to  say)^  the  principal 
money  and  ihteredt  secured  by  th^  bond  should  be  settled  (that  is  to 
say),  paid,  by  her  eoteeutors;  and  the  plaintiff  ftn^ther  Averred  that 
Mary  afterwahl,  to  wit^  on  April  26\h,  181 1>  at  London^  etc.,  died, 
having  first  duly  made  and  pubhshed  her  last  will  iELnd  testainent  in 
writing,  and  thereby^  aft^r  devismg  the  wiemvmtSb  to  the  defendant, 
Nathimiel  Muggeridge,  in  fee,  and  after  giving  several  legacies  as 
therein  particulaHy  mehiaon^d,  gave  and  bequ6ath6d,  subject  to  such 
legacies  and  to  the  payment  of  her  just  debts,  funeral  and  testa- 
mentary expenses,  all  the  residue  of  her  estate  and  effects,  real  and 
personal^  to  the  defendant,  Nathaniel  Muggeridge,  and  thereby 
appointed  the  two  defendants  e^cecutors  thereof,  who  afterward  duly 
proved  the  same,  and  took  upon  themdelves  the  burden  of  the  execu- 
tion thereof;  and  the  plaintiff  further  averred  that  the  said  principal 
iXK)ney,  and  interest  from  the  time  aforessdd,  at  the  time  of  the  death 
of  Mary  was,  and  still  was  wholly  unpaic^  and  that  divers  goods, 
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chattels,  and  effects,  rights,  and  credits,  which  were  of  Mary,  the  de- 
ceased, at  the  time  of  her  death,  more  than  sufScient  to  satisfy  the 
principal  and  interest  and  all  the  other  just  debts  of  Mary  had  come 
to  and  been  in  the  hands  of  the  defendants,  as  executors,  to  be  admin- 
istered; and  that  the  defendants,  as  such  executors,  afterward,  and 
after  the  expiration  of  six  months  from  the  death  of  the  said  Mary,  to 
wit,  on  November  1st,  1811,  at  London,  etc.,  had  notice  of  all  and 
singular  the  premises,  and  were  then  requested  by  the  plaintiff  to 
settle  the  bond  (that  is  to  say),  to  pay  the  principal  money,  and  inter- 
est so  omitted  to  be  paid  by  J.  EBller,  according  to  the  form  and  effect 
pf  such  promise  and  undertaking  of  Mary  in  her  lifetime  so  by  her 
made,  but  that  they,  not  regarding  such  promise  and  undertaking  of 
Mary,  did  not  nor  would,  when  so  requested,  or  at  any  time  since, 
settle  such  bond,  or  pay  the  principal  and  interest,  and  the  same 
remained  wholly  unpaid.    *    *    *    The  d^endant  pleaded    the 
general  issue.    Upon  the  trial  of  the  cause  at  the  sittings  after  Hilary 
Term,  1813,  at  Guildhall,  before  Gibbs,  J.,  the  transaction  was 
proved  as  stated  in  the  first  count,  so  far  as  related  to  the  settlement, 
loan,  and  bond,  a  letter  was  proved,  written  by  the  deceased  during 
her  widowhood,  addressed  to  the  pliuntiff,  stating ''  that  it  was  not  in 
her  power  to  pay  the  bond  off,  her  time  here  was  but  short,  and  that 
would  be  settled  by  her  executors.'^   The  jury  found  a  verdict  for  the 
plaintiff.    *    *    ♦ 

Shepherd  moved  in  arrest  of  judgment,  on  the  ground  that  no 
sufficient  consideration  was  shown  for  the  promise  of  the  deceased. 
The  Court  granted  a  rule  nisi. 

Mansfield,  C.  J.  The  counsel  for  the  plaintiff  need  not  trouble 
themselves  to  reply  to  these  cases;  it  has  been  long  established,  that 
where  a  person  is  bound  morally  and  conscientiously  to  pay  a  debt, 
though  not  legally  bound,  a  subsequent  promise  to  pay  will  give  a 
right  of  action.^    The  only  question  therefore  is,  whether  upon  this 

1  In  Hawkee  and  Wife  v.  Saunders  (17S2),  Cowper,  280,  Lord  Manafidd  had 
said: 

^' Where  a  man  is  under  a  legal  or  equitable  obligation  to  pay,  the  law  impHes 
a  promise,  though  none  was  ever  actually  made.  A  fortiori^  a  legal  or  equitoble 
duiy,  is  a  sufficient  eonsideration  for  an  actual  promise.  Where  a  man  is  under 
a  moral  obligation,  which  no  court  of  law  or  equity  can  enforce,  and  pfomiBes,  the 
honesty  and  rectitude  of  the  thing  is  a  consideration." 

And  Buller,  J.,  concurring,  said: 

"I  agree  with  my  Lord,  that  the  rule  laid  down  at  the  bar,  as  to  what  is  or  is 
not  a  good  consideration,  is  much  too  narrow.  The  true  rule  is  that  wherever  a 
d^endant  is  imder  a  moral  obligation,  or  is  liable  in  consdenoe  and  equity  to  pi^r, 
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declaration  there  appears  a  good  moral  obligation.  Now  I  cannot 
conceive  that  there  can  be  a  stronger  moral  obligation  than  is  stated 
upon  this  record.  Here  is  this  debt  of  £2000  created  at  the  desire  of 
the  testatrix,  lent  in  fact  to  her,  though  paid  to  Hiller.  After  her 
husband's  death,  she  knowing  that  this  bond  had  been  given,  that  her 
son-in-law  had  received  the  money,  and  had  not  repaid  it;  knowing 
all  this,  she  promises  that  her  executors  shall  pay;  if  then  it  has  been 
repeatedly  decided  that  a  moral  consideration  is  a  good  consideration 
for  a  promise  to  pay  this  declaration  is  clearly  good.  This  case  is  not 
distinguishable  in  principle  from  Barnes  v.  Hedley ;  there  not  only  the 
securities  were  void,  but  the  contract  was  void;  but  the  money  had 
been  lent,  and  therefore  when  the  parties  had  stripped  the  transaction 
of  its  usury,  and  reduced  the  debt  to  mere  principal  and  interest,  the 
promise  made  to  pay  that  debt  was  binding.  Lord  Mansfield's 
judgment  in  the  case  of  Doe  on  the  demise  of  Carter  v.  Straphan 
is  extremely  applicable.  Here  in  like  manner  the  wife  would  have 
been  grossly  dishonest  if  she  had  scrupled  to  give  a  security  for  the 
money  advanced  at  her  request.  As  to  the  cases  cited,  of  Lloyd  v. 
Lee  and  Barber  v.  Fox,  there  was  no  forbearance,  and  those  cases 
proceeded  on  the  ground  that  no  good  cause  of  action  was  shown  on 
the  pleadings. 

Heath,  J.  I  am  of  the  same  opinion.  Promises  without  con- 
sideration are  not  enforced,  because  they  are  gratuitous,  and  the  law 
leaves  the  perfonnance  to  the  liberality  of  the  makers.  The  notion 
that  a  promise  may  be  supported  by  a  moral  obligation  is  not  modem; 
in  Charles  the  Second's  time  it  was  said^  if  there  be  an  iota  of  equity  it 
is  enough  consideration  for  the  promise. 

Chambbe,  J.  There  cannot  be  a  stronger  or  clearer  ease  of  moral 
obligation  than  this.  The  gmtl^nan  has  done  this  lady  a  great 
favor  in  going  to  this  expense  and  accepting  an  invalid  security;  and 
when  she  could  give  a  better  security,  it  became  her  duty  so  to  do,  and 
she  has  done  it.  In  the  cases  cited  it  was  the  plaintiff's  fault  if,  having 
it  in  Us  power  to  state  a  good  consideration  on  the  record,  he  neg- 
lected so  to  do. 

GiBBs,  J.  I  agree  in  this  case  the  plaintiff  is  entitled  to  recover. 
It  cannot,  I  think,  be  disputed  now  that  wherever  there  is  a  moral 

that  is  a  safficient  oonsideratioii.  Some  of  the  cases  which  I  have  mentioned  go 
fully  to  that  extent.  But  even  if  the  nanow  rule  which  has  been  mentioned  were 
adopted  as  the  true  rule,  yet  in  this  case  I  think  the  consideration  is  sufficient,  for 
here  is  both  a  loss  to  the  plaintiff  and  a  benefit  to  the  defendant  arising  from  that 
which  is  the  consideration  of  the  promise.'' — ^Eds. 
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obligation  to  pay  a  debt,  or  perfonn  a  duty,  a  promise  to  perform  that 
duty,  or  pay  that  debt,  will  be  supported  by  the  previous  moral 
obli09ttion.    There  cannot  be  a  stronger  case  than  this  of  moral 
obligation.    The  counsel  for  the  defendant  did  not  dare  to  grapple 
with  this  position,  but  endeavored  to  show  that  there  was  no  case,  in 
which  a  subsequent  promise  had  been  supported,  where  there  had  not 
been  an  antecedent  l^al  obligation  at  some  time  or  other;  from 
whence  he  wished  it  to  be  inferred,  that  unless  there  had  been  the 
antecedent  legal  obligation,  the  mere  moral  obligation  would  not 
be  a  sufficient  consideration  to  support  the  promise.   But  in  Barnes  v. 
Redley,  certainly  Hedley  never  was  for  a  moment  legally  bound  to 
pay  a  farthing  of  that  money  for  which  he  was  sued;  for  it  appears  to 
have  been  advanced  upon  a  previously  existing  usurious  contract,  and 
whatever  was  advanced  upon  such  a  contract  certainly  could  not  be 
recovered  at  any  one  moment.   The  borrower,  availing  himself  of  the 
law,  so  far  as  he  honestly  might,  and  no  further,  reducing  it  to  mere 
principal  and  interest,  does  that  which  every  honest  man  ought  to  do 
in  like  circumstances,  promises  to  pay  it,  and  that  promise  was  held 
binding.   As  to  the  cases  of  lioyd  y.  Lee  and  Barber  v.  Fox,  they  have 
sufficiently  been  answered  by  my  Lord  and  my  Brother  Chambre, 
that  if  a  man  will  state  on  his  declaration  a  consideration  which  is  no 
consideration,  and  shows  no  other  consideration  on  his  declaration, 
although  another  good  consideration  may  exist,  when  that  which  he 
does  show  fails,  he  cannot  succeed  upon  the  proof  of  the  other  which 
he  has  not  alleged.    Now  in  the  first  of  those  cases  there  was  dearly 
no  forbearance,  because  forbearance  must  be  a  deferring  to  prose- 
cute a  legal  right,  but  no  legal  right  to  recover  previously  existed. 
Whatever  other  consideration  might  exist  for  the  promise,  it  was  not 
stated  in  the  declaration;  it  is  tfaerrfore  clear  that  this  rule  must  be 
discharged  upon  the  ground,  that  wherever  there  is  an  antecedent 
moral  obligation,  and  a  subsequent  promise  given  to  perform  it,  it  is 
of  sufficitet  validity  for  the  pbdntiff  to  be  able  to  enforce  it. 
Rule  dMeharged,^ 

1  GouldiDg  y.  Davidson  (1863),  26  N.  Y.  604,  accord.    For  farther  citation  of 
authwities,  see  53  L.  R.  A.  353  (366-370,  n.).— Eds. 
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MILLS  V.  WYMAN 

In  the  Supreme  Judicial  Court  of  Massachusetts,  1826 

(Reported  in  3  Pickering,  207] 

This  was  an  action  of  assumpsit  brought  to  recover  a  compensation 
for  the  board,  nursing,  etc.,  of  Levi  Wyman,  son  of  the  defendant, 
from  February  5th  to  the  20th,  1821.  The  plaintiff  then  lived  at 
Hartford,  in  Ccxmecticut ;  the  defendant,  at  Shreivsbiny,  in  this  county. 
Levi  Wyman,  at  the  time  when  the  services  were  rendered,  was  about 
twenty-five  years  of  age,  and  had  long  ceased  to  be  a  manber  of  his 
father's  family.  He  was  on  his  return  from  a  voyage  at  sea,  and  being 
suddenly  taken  sick  at  Hartford,  and  being  poor  and  in  distress,  was 
relieved  by  the  fdaintiff  in  the  manner  and  to  the  extent  above  stated. 
On  February  24th,  after  all  the  expenses  had  been  incurred,  the  de- 
fendant wrote  a  letter  to  the  plaintiff,  promising  to  pay  him  such 
expeoaeB.  There  was  no  ecmsideration  for  this  promise,  except  what 
grew  out  of  the  relation  which  subsisted  between  Levi  Wyman  and  the 
defendant,  and  Howe,  J.,  before  whom  the  cause  was  tried  in  the  Ck>urt 
of  Common  Pleas,  thinking  this  not  sufficient  to  support  the  action, 
directed  a  nonsuit.    To  this  direction  the  plaintiff  filed  exceptions. 

Pahkbr,  C.  J.  General  rules  of  law  established  for  the  protection 
and  security  of  honest  and  fair-minded  men,  who  may  inconsiderately 
make  promises  without  any  equivalent,  will  sometimes  screen  men 
of  a  different  character  from  engagements  which  they  are  bound  in 
foro  consd&fdix  to  perform.  This  is  a  defect  inherent  in  all  human 
systems  of  legislation.  The  rule  that  a  mere  verbal  promise,  without 
any  consideration,  cannot  be  enforced  by  action,  is  universal  in  its 
appticatian,  and  cannot  be  departed  from  to  suit  particular  oases  in 
which  a  refusal  to  perfonn  such  a  promise  may  be  disgraceful. 

The  promise  declared  on  in  this  case  appears  to  have  been  made 
without  any  1^^  consideration.  The  kindness  and  services  toward 
the  sick  son  of  the  defendant  were  not  bestowed  at  his  request.  The 
son  was  in  no  respect  under  the  care  of  the  defendant.  He  was  twenty- 
five  years  old,  and  had  long  left  his  father's  family.  On  his  return  from 
a  foreign  country,  he  fell  sick  among  strangers,  and  the  plaintiff  acted 
the  part  of  the  good  Samaritan,  giving  him  shelter  and  comfort  until 
he  died.  The  def^idant,  his  father,  on  being  informed  of  this  event, 
influenced  by  a  transient  feeling  of  gratitude,  promises  in  writing 

26 
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to  pay  the  plaintiff  for  the  expenses  he  had  incurred.  But  he  has 
determined  to  break  this  promise^  and  is  willing  to  have  his  case 
appear  on  record  as  a  strong  example  of  particular  injustice  sometimes 
necessarily  resulting  from  the  operation  of  general  rules. 

It  is  said  a  moral  obligation  is  a  sufficient  consideration  to  support 
an  express  promise;  and  some  authorities  lay  down  the  rule  thus 
broadly;  but  upon  examination  of  the  cases  we  are  satisfied  that  the 
universality  of  the  rule  cannot  be  supported,  and  that  there  must 
have  been  some  pre-existing  obligation,  which  has  become  inoperative 
by  podtive  law,  to  form  a  baas  for  an  effective  promise.  The  cases 
of  debts  barred  by  the  Statute  of  Limitations,  of  debts  incurred  by 
infants,  of  debts  of  bankrupts,  are  generally  put  for  illustration  of  the 
rule.  Express  promises  founded  on  such  pre-existing  equitable  ob- 
ligations may  be  enforced;  there  is  a  good  consideration  for  them; 
they  merely  remove  an  impediment  created  by  law  to  the  recovery 
of  debts  honestly  due,  but  which  public  policy  protects  the  debtors 
from  being  compelled  to  pay.  In  all  these  cases  there  was  originally 
a  quid  pro  quo;  and  according  to  the  principles  of  natural  justice  the 
party  receiving  ought  to  pay;  but  the  leg^lature  has  said  he  shall  not 
be  coerced;  then  comes  the  pnxnise  to  pay  the  debt  that  is  barred, 
the  promise  of  the  man  to  pay  the  debt  of  the  infant,  of  the  discharged 
bankrupt  to  restore  to  his  creditor  what  by  the  law  he  had  lost.  In 
all  these  cases  there  is  a  moral  obligation  founded  upon  an  antecedent 
valuable  consideration.  These  promises  therefore  have  a  sound  legal 
basis.  They  are  not  promises  to  pay  something  for  nothing;  not 
naked  pacts;  but  the  voluntary  revival  or  creation  of  obligation  which 
before  existed  in  natural  law,  but  which  had  been  dispensed  with, 
not  for  the  benefit  of  the  party  obliged  solely,  but  principally  for  the 
public  convenience.  If  moral  obligation^  in  its  fullest  sense,  is  a  good 
substratum  for  an  express  promise,  it  is  not  easy  to  x)eroeive  why  it  is 
not  equally  good  to  support  an  implied  promise.  What  a  man  ou{^t 
to  do,  generally  he  ought  to  be  made  to  do,  whether  he  promise  or 
refuse.  But  the  law  of  society  has  left  most  of  such  obligations  to  the 
interior  forum,  as  the  tribunal  of  conscience  has  been  aptly  called. 
Is  there  not  a  moral  obligation  upon  every  son  who  has  become 
affluent  by  means  of  the  education  and  advantages  bestowed  upon  him 
by  his  father,  to  relieve  that  father  from  pecuniary  embarrassment^ 
to  promote  his  comfort  and  happiness,  and  even  to  share  with  him 
his  riches,  if  thereby  he  will  be  made  happy?  And  yet  such  a  son  may, 
with  impunity,  leave  such  a  father  in  any  degree  of  penury  above 
that  which  will  expose  the  community  in  which  he  dwells,  to  the 
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danger  of  being  obliged  to  preserve  him  from  absolute  want.  Is  not 
a  wealthy  father  mider  strong  moral  obligation  to  advance  the  intereeit 
of  an  obedient,  well-disposed  son,  to  furnish  him  with  the  means  of 
acquiring  and  maintaining  a  becoming  rank  in  life,  to  rescue  him 
from  the  horrors  of  debt  incurred  by  misfortune?  Yet  the  law  will 
uphold  him  in  any  degree  of  parsimony,  short  of  that  which  would 
reduce  his  son  to  the  necessity  of  seeking  public  charity. 

Without  doubt  there  are  great  interests  of  society  which  justify  with- 
holding, the  coercive  arm  of  the  law  from  these  duties  of  imperfect  ob- 
ligation, as  they  are  called;  imperfect,  not  because  they  are  less  bind^ 
ing  ui>on  the  conscience  than  those  which  are  called  perfect,  but  because 
the  wisdom  of  the  social  law  does  not  impose  sanctions  upon  them. 

A  deliberate  promise,  in  writing,  made  freely  and  without  any  mis- 
take, one  which  may  lead  the  party  to  whom  it  is  made  into  contracts 
and  expenses,  cannot  be  broken  without  a  violation  of  moral  duty. 
But  if  there  was  nothing  paid  or  promised  for  it,  the  law,  perhaps 
wisely,  leaves  the  execution  of  it  to  the  conscience  of  him  who  makes 
it.  It  is  only  when  the  party  making  the  promise  gains  something, 
or  he  to  whom  it  is  made  loses  something,  that  the  law  gives  the  prom- 
ise validity.  And  in  the  case  of  the  promise  of  the  adult  to  pay  the 
debt  of  the  infant,  of  the  debtor  discharged  by  the  Statute  of  Limita- 
tions or  Bankruptcy,  the  principle  is  preserved  by  looking  back  to 
the  origin  of  the  transaction,  where  an  equivalent  is  to  be  found.  An 
exact  equivalent  is  not  required  by  the  law;  for  there  being  a  consider- 
ation, the  parties  are  left  to  estimate  its  value:  though  here  the  courts 
of  equity  will  step  in  to  relieve  from  gross  inadequacy  between  the 
consideration  and  the  promise. 

These  principles  are  deduced  from  the  general  current  of  decided 
cases  upon  the  subject,  as  well  as  from  the  known  majdms  of  the  com- 
mon law.  The  general  position,  that  moral  obligation  is  a  sufficient 
consideration  for  an  express  promise,  is  to  be  limited  in  its  application 
to  cases  where  at  some  time  or  other  a  good  or  valuable  consideration 
has  existed. 

A  legal  obligation  is  always  a  sufficient  consideration  to  support 
either  an  express  or  an  implied  promise;  such  as  an  infant's  debt  for 
necessaries,  or  a  father's  promise  to  pay  for  the  support  and  education 
of  his  minor  children.  But  when  the  child  shall  have  attained  to 
nianhood,  and  shall  have  become  his  own  agent  in  the  world's  business, 
the  debts  he  incurs,  whatever  may  be  their  nature,  create  no  obliga- 
tion; and  it  seems  to  follow,  that  a  promise  founded  upon  such  a  debt 
has  no  legally  binding  force. 
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The  cases  of  instrumeats  under  seal  and  certain  mercantile  con- 
tracts, in  which  considerations  need  not  be  proved,  do  not  contrar 
diet  the  principles  above  suggested.  The  first  import  a  consideration 
in  themselves,  and  the  second  belong  to  a  branch  of  the  mercantile 
law,  which  has  found  it  necessary  to  disregard  the  point  of  considera- 
tion in  respect  to  instruments  n^^tiable  in  their  nature  and  essential 
to  the  interests  of  commerce. 

Instead  of  citing  a  multiplicity  of  cases  to  support  the  positions 
I  have  taken,  I  will  only  refer  to  a  very  able  review  of  all  the  cases 
in  the  note  in  3  B.  <Sc  P.  249.  The  opinions  of  the  judges  had  been 
variant  for  a  long  course  of  years  upon  this  subject,  but  there  seems 
to  be  no  case  in  which  it  was  nakedly  decided,  that  a  promise  to  pay 
the  debt  of  a  son  of  full  age,  not  living  with  his  father,  though  the  debt 
were  incurred  by  sickness  which  ended  in  the  death  of  the  S(m,  without 
a  previous  request  by  the  father  proved  or  presumed,  could  be  en- 
forced by  action. 

It  has  been  attempted  to  show  a  legal  obligation  on  the  part  of 
the  defendant  by  virtue  of  our  statute,  which  compels  lineal  kindred 
in  the  ascending  or  descending  line  to  support  such  of  their  poor 
relations  as  are  likely  to  become  chargeable  to  the  town  where  they 
have  their  settlement.  But  it  is  a  sufiBcient  answer  to  this  position, 
that  such  legal  obligation  does  not  exist  except  in  the  very  cases 
provided  for  in  the  statute,  and  never  imtil  the  party  charged  has  been 
adjudged  to  be  of  sufficient  ability  thereto.  We  do  not  know  from  the 
report  any  of  the  facts  which  are  necessary  to  create  such  an  obliga- 
tion. Whether  the  deceased  had  a  legal  settlement  in  this  common- 
wealth at  the  time  of  his  death,  whether  he  was  likely  to  become 
chargeable  had  he  lived,  whether  the  defendant  was  of  sufficient  abil- 
ity, are  essential  facts  to  be  adjudicated  by  the  Court  to  which  is 
given  jurisdiction  on  this  subject.  The  l^;al  liability  does  not  arise 
until  these  facts  have  all  been  ascertained  by  judgment,  after  hearing 
the  party  intended  to  be  charged. 

For  the  for^;oing  reasons  we  are  all  of  opinion  that  the  non-suit 
directed  by  the  Court  of  Common  Pleas  was  right,  and  that  judgment 
be  entered  thereon  for  costs  for  the  defendant. 
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LITTLEFIELD  v.  SHEE 

In  the  King^s  Bench,  1831 
[Reported  in  2  Bamewall  A  Adolpbus,  811] 

Assumpsit  for  goods  sold  and  delivered.  The  fourth  count  stated 
that  John  Littlefield,  in  his  lifetime,  at  the  special  instance  and  re- 
quest of  the  defendant,  had  supplied  and  delivered  to  her  divers  goods 
and  chattds  for  the  sum  of  £16;  and  thereupon,  in  consideration  of 
the  premises,  and  of  the  said  sum  ol  money  being  due  and  unpaid, 
the  defendant,  after  the  death  of  the  said  John  Littlefield,  undertook 
and  promised  the  plaintiff,  as  executrix  of  John  littlefield,  to  pay  her 
the  said  sum  of  money  as  soon  as  it  was  in  her  (the  defendant's) 
power  so  to  do;  and,  although  afterward,  to  wit,  on,  etc.,  at,  etc.,  it 
was  in  her  power  to  pay  the  said  sum,  yet  she  did  not  do  so.  Plea, 
the  general  issue.  At  the  trial  before  Gaselee,  J.,  at  the  last  assizes 
for  Sussex,  it  appeared  that  the  action  was  brought  to  recover  £15 
for  butcher's  meat  supplied  by  the  testator  to  the  defendant,  for  her 
own  use,  between  September,  1825,  and  March,  1826.  Dining  that 
time  the  defendant  was  a  married  woman,  but  her  husband  was 
abroad.  After  his  death  she  promised  to  pay  the  debt  when  it  should 
be  in  her  power,  and  her  ability  to  pay  was  proved  at  the  trial.  The 
learned  judge  held  that  the  defendant  having  been  a  feme  covert  at  the 
time  when  the  goods  were  supplied,  her  husband  was  originaUy  liaUe, 
and,  consequoitly,  there  was  no  consideration  for  the  promise  de- 
clared ui)on.  The  plaintiff  was  therefore  nonsuited.  Hutchinson  on  a 
former  day  in  this  term  moved  to  set  aside  the  nonsuit,  and  to  enter 
a  verdict  for  the  plaintiff  on  the  fourth  count;  on  the  ground  that, 
the  goods  having  been  supplied  to  the  defendant  while  she  was  living 
separate  from  her  husband,  she  was  under  a  moral  obligation  to  pay 
for  them,«and  such  obligation  was  a  suffici^oit  consideration  for  a 
subsequent  promise.  It  was  not  necessary  that  there  should  have  been 
an  antecedent  legal  obligation.  Bacnes  v.  Hedley,^  Lee  v.  Mugger- 
idge.* 

LoBD  Tbntebden,  C.  J.,  now  delivered  the  judgment  ot  the  Court. 
The  fourth  count  of  the  declaration  states  thi^  the  testator  had,  at 
the  request  of  the  defendant,  supplied  her  with  gooda^  aid  that  in 
caondenXion  of  the  premises,  and  of  the*  price  of  the  goods  bwig  due 

1 2  Taunt.  184.  »d  Taunt.  36. 
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and  unpaid,  the  defendant  promised.  Now  that  is  in  substance  an 
allegation  that  those  sums  were  due  from  her,  and  the  plaintiff  failed 
in  proof  of  that  allegation,  because  it  appeared  that  the  goods  were 
supplied  to  her  while  her  husband  was  living,  so  that  the  price  con- 
stituted a  debt  due  from  him.  We  are,  therefore,  of  opinion  that  the 
declaration  was  not  supported  by  the  proof,  and  that  the  nonsuit 
was  right.  In  Lee  v.  Muggeridge,^  all  the  circumstances  which  showed 
that  the  money  was,  in  conscience,  due  from  the  defendant  were 
correctly  set  forth  in  the  declaration.  It  there  appeared  upon  the 
record  that  the  money  was  lent  to  her,  though  paid  to  her  son-in-law, 
while  she  was  a  married  woman,  and  that  after  her  husband's  death, 
she,  knowing  all  the  circumstances,  promised  that  her  executor  should 
pay  the  sum  due  on  the  bond.  I  must  also  observe  that  the  doctrine 
that  a  moral  obligation  is  a  sufficient  consideration  for  a  subsequent 
promise  is  one  which  should  be  received  with  some  limitation. 
RvJe  reused. 


EASTWOOD  V.  KENYON 

In  the  Queen's  Bench,  1840 

[Reported  in  11  Adolphus  &  Ellis,  438] 


/  . 


Lord  Denman,  C.  J.  *  *  *  The  second  point  arose  in  arrest 
of  judgment — ^namely,  whether  the  declaration  showed  a  sufficient 
consideration  for  the  promise.  It  stated,  in  effect,  that  the  plaintiff 
was  executor  under  the  will  of  the  father  of  the  defendant's  wife,  who 
had  died  intestate  as  to  his  real  estate,  leaving  the  defendant's  wife, 
an  infant,  his  only  child;  that  the  plaintiff  had  voluntarily  expended 
his  money  for  the  improvement  of  the  real  estate,  while  the  defend- 
ant's wife  was  sole  and  a  minor;  and  that,  to  reimburse  himself, 
he  had  borrowed  money  of  Blackburn,  to  whom  he  had  given  his 
promissory  note;  that  the  defendant's  wife,  while  sole,  had  received 
the  benefit,  and,  after  she  came  of  age,  assented  and  promised  to  pay 
the  note,  and  did  pay  a  year's  interest;  that  after  the  marriage  the 
plaintiff's  accounts  were  shown  to  the  defendant,  who  assented  to 
them,  and  it  appeared  that  there  was  due  to  the  plaintiff  a  sum  equal 
to  the  amount  of  the  note  to  Blackburn;  that  the  defendant  in  right 
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of  his  wife  had  received  all  the  benefit,  and,  in  consideration  of  the 
premises,  promised  to  pay  and  discharge  the  amount  of  the  note  to 
Blackburn. 

Upon  motion  in  arrest  of  judgment  ^  this  promise  must  be  taken  to 
have  been  proved,  and  to  have  been  an  express  promise,  as  indeed  it 
must  of  necessity  have  been,  for  no  such  implied  promise  in  law  was 
ever  heard  of.  It  was  then  ai^ed  for  the  plaintiff  that  the  declaration 
disclosed  a  sufiScient  moral  consideration  to  support  the  promise. 

Most  of  the  older  cases  on  this  subject  are  collected  in  a  learned 
note  to  the  case  of  Wennall  v.  Adney,^  and  the  conclusion  there 
arrived  at  seems  to  be  correct  in  general,  ^'that  an  express  promise 
can  only  revive  a  precedent  good  con^deration,  which  might  have 
been  enforced  at  law  through  the  medium  of  an  unpUed  promise,  had 
it  not  been  suspended  by  some  positive  rule  of  law;  but  can  give  no 
original  cause  of  action,  if  the  obligation,  on  which  it  is  f  oimded,  never 
could  have  been  enforced  at  law,  though  not  barred  by  any  legal 
maxim  or  statute  provision.'^  Instances  are  given  of  voidable  con- 
tracts, as  those  of  infants  ratified  by  an  express  promise  after  age,  and 
distinguished  from  void  contracts,  as  of  married  women,  not  capable 
of  ratification  by  them  when  widows;  Lloyd  v.  Lee;  ^  debts  of  bank- 
rupts revived  by  subsequent  promise  after  certificate,  and  shnilar 
cases.  Since  that  time  some  cases  have  occurred  upcm  this  subject, 
which  require  to  be  more  particularly  examined.  Barnes  v.  Hedley  ^ 
decided  that  a  promise  to  repay  a  sum  of  money,  with  l^al  interest, 
which  sum  had  originally  been  lent  on  usurious  terms,  but,  in  taking 
*the  account  of  which,  all  usurious  items  had  been  by  agreement 
struck  out,  was  binding.  Lee  v.  Muggeridge  ^  upheld  an  assumpsit 
by  a  widow  that  her  executors  should  pay  a  bond  given  by  her  while 
a  feme  covert  to  secure  money  then  advanced  to  a  third  person  at  her 
request.  On  the  latter  occasion  the  language  of  Mansfield,  C.  J.,  and 
of  the  whole  C!ourt  of  Qnnmon  Pleas,  is  very  large,  and  hardly  sus- 
ceptible of  any  limitation.  It  is  conformable  to  the  expressions  used 
by  the  judges  of  this  Court  in  Cooper  v.  Martin,^  where  a  stepfather 
was  permitted  to  recover  from  the  son  of  his  wife,  aftei*  he  had  attained 
his  full  age,  upon  a  declaration  for  necessaries  fiumished  to  him  while 

^  Plaintiff  had  obtained  judgment.— Eds.  <  3  B.  &  P.  249. 

•  1  Stra.  94.  *  2  Taunt.  184. 

*  5  Taunt.  36.  On  a  previous  suit  in  equity  to  declare  the  bond  a  charge  on  the 
separate  estate  of  the  testatrix,  the  Master  of  the  Rolls  had  refused  relief.  S.  C. 
1 V.  &  B.  118. 

•4  East,  76.  ' 
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an  infant,  for  which,  after  his  full  age,  he  promised  to  pay.    It  is 
remarkable  that  in  none  of  these  there  was  any  allusion  made  to  the 
learned  note  in  3  Bosanquet  &  Puller  above  referred  to,  and  which 
has  been  very  generally  thought  to  contain  a  correct  statement  of  the 
law.    The  case  of  Barnes  v.  Hedley  ^  is  fully  consistent  with  the 
doctrine  in  that  note  laid  down.    Cooper  v.  Martin^  also,  when 
fully  examined,  will  be  found  not  to  be  inconsistent  with  it.    This 
last  ease  appears  to  have  occupied  the  attention  of  the  Court  much 
more  in  respect  of  the  supposed  statutable  liabiUty  of  a  stepfather, 
which  was  denied  by  the  Court,  and  in  respect  of  what  a  court  of 
equity  would  hold  as  to  a  stepfather's  liability,  and  rather  to  have 
assumed  the  point  before  us.    It  should,  however,  be  observed  that 
Lord  EUenborough  in  giving  his  judgment  says:  ''The  plaintiff  having 
done  an  act  beneficial  for  the  defendant  in  his  infancy,  it  is  a  good  con- 
sideration for  the  defendant's  promise  after  he  came  of  age.   In  such  a 
case  the  law"  will  imply  a  request,  and  the  fact  of  the  promise  has 
been  found  by  the  juiy;"  and  undoubtedly  the  action  would  have 
lain  against  the  defendant  while  an  infant,  inasmuch  as  it  was  for 
necessaries  furnished  at  his  request,  in  regard  to  which  the  law  raises 
an  implied  promise.    The  case  of  Lee  v.  Muggeridge  ^  must,  however, 
be  allowed  to  be  decidedly  at  variance  with  the  doctrine  in  the  note 
alluded  to,  and  is  a  decision  of  great  authority.   It  should,  however,  be 
observed  that  in  that  case  there  was  an  actual  request  of  the  defendant 
during  coverture,  though  not  one  binding  in  law;  but  the  ground  of 
decision  there  taken  was  also  equally  applicable  to  Littiefield  v. 
Shee,^  tried  by  Gaselee,  J.,  at  N.  P.,  when  that  learned  judge  held,' 
notwithstanding,  that  ''the  defendant  having  been  a  married  woman 
when  the  goods  were  supplied,  her  husband  was  originally  liable,  and 
there  was  no  consideration  for  the  promises  declared  upon."    After 
time  taken  for  deliberation  this  Court  refused  even  a  rule  to  show 
cause  why  the  nonsuit  should  not  be  set  aside.    Lee  v.  Muggeridge  ^ 
was  cited  on  the  motion,  and  was  sought  to  be  distinguished  by  Lord 
Tenterden,  because  there  the  circumstances  raising  the  consideration 
were  set  out  truly  upon  the  record;  but  in  Littiefield  v.  Shee  the  dec- 
laraticoi  stated  the  consideration  to  be  that  the  plaintiff  had  supplied 
the  defendant  with  goods  at  her  request,  which  the  plamtiff  failed 
in  proving,  inasmuch  as  it  appeared  that  the  goods  w^fe  in  point  of  law 
supplied  to  the  defendant's  husband,  and  not  to  her.    But  Lord  Ten- 
terden added  that  the  doctrine  that  a  moral  obligation  is  a  sufficient 
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consideration  for  a  subsequent  promise  is  one  which  should  be  received 
with  some  limitation.  This  sentence,  in  truth,  amounts  to  a  dissent 
from  the  authority  of  Lee  v.  Muggeridge/  where  the  doctrine  is 
whofly  unqualified. 

The  eminent  counsel  who  argued  for  the  plaintiff  in  Lee  v.  Mug- 
geridge  ^  spoke  of  Lord  Mansfield  as  having  considered  the  rule  of 
ntidum  pactum  as  too  narrow,  and  maintained  that  all  promises 
deliberately  made  ought  to  be  held  binding.  I  do  not  find  this  lan- 
guage ascribed  to  him  by  any  reporter,  and  do  not  know  whether  we 
are  to  receive  it  as  a  traditional  report,  or  as  a  deduction  from  what 
he  does  appear  to  have  laid  down.  If  the  latter,  the  note  to  Wennall 
V.  Adney '  shows  the  deduction  to  be  erroneous.  If  the  former.  Lord 
Tenterden  and  this  Court  declared  that  they  could  not  adopt  it  in 
Littlefield  v.  Shee.^  Indeed  the  doctrine  would  annihilate  the  neces- 
sity for  any  consideration  at  all,  inasmuch  as  the  mere  fact  of  giving  a 
promise  creates  a  moral  obligation  to  perform  it. 

The  enforcement  of  such  promises  by  law,  however  plausibly  rec^ 
onciled  by  the  desire  to  effect  all  conscieiitious  engagements,  might  be 
attended  with  mischievous  consequences  to  society;  one  of  which 
would  be  the  frequent  |»*eference  of  voluntary  undertakings  to  claims 
for  just  debts.  Suits  would  thereby  be  multiplied,  and  V(Juntary 
undertakings  would  also  be  multiplied,  to  the  prejudice  of  real  cred- 
itors. The  temptations  of  executors  would  be  much  increased  by  the 
prevalence  of  such  a  doctrine,  and  the  faithful  discharge  of  their  duty 
be  rendered  more  difficult. 

Taking,  then,  the  promise  of  the  defendant,  as  stated  on  this 
record,  to  have  been  an  express  promise,  we  find  that  the  considera- 
tion for  it  was  past  and  executed  long  before,  and  yet  it  is  not  Isdd  to 
have  been  at  the  request  of  the  defendant,  nor  even  of  his  wife  while 
sole  (though  if  it  had,  the  case  of  Mitchinson  v.  Hewson  ^  shows  that 
it  would  not  have  been  sufficient),  and  the  declaration  really  discloses 
nothing  but  a  benefit  voluntarily  conferred  by  the  plaintiff  and  re- 
ceived by  the  defendant,  with  an  express  promise  by  the  d^endant  to 
pay  money. 

If  the  subsequent  assent  of  the  defendant  could  have  amounted  to  a 
ratihabiHo,  the  declaration  should  have  stated  the  money  to  have  been 
expended  at  his  request,  and  the  ratification  should  have  been  relied 
on  as  matter  of  evidence;  but  this  was  obviously  impossible,  because 
the  defendant  was  in  no  way  connected  with  the  property  or  with  the 

'5 Taunt.  36.  *Ibid.  *3B.  &P.249. 

*2B.&Ad.811.  n  T.  R.  348. 
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plaintifif,  when  the  money  was  exp^ded.  If  the  ratification  of  the 
wife  while  sole  were  relied  on,  then  a  debt  from  her  would  have  been 
shown,  and  the  defendant  could  not  have  been  charged  in  his  own 
right  without  some  further  consideration,  as  of  forbearance  after 
marriage,  or  something  of  that  sort;  and  then  another  point  would 
have  arisen  upon  the  Statute  of  Frauda^  which  did  not  arise  as  it  was, 
but  which  might  in  that  case  have  been  available  under  the  ptea  of 
non  assumpsit. 

In  holding  this  declaration  bad  because  it  states  no  considera- 
tion but  a  past  benefit  not  conferred  at  the  request  of  the  defendant, 
*we  conceive  that  we  are  justified  by  the  old  common  law  of  England. 

Lampleigh  v.  Brathwait  ^  is  selected  by  Smith  ^  as  the  leading 
case  on  this  subject,  which  was  there  fully  discussed,  though  not 
necessary  to  the  decision.  Hobart,  C.  J.,  lays  it  down  that  ^'a  mere 
voluntary  courtesy  will  not  have  a  consideration  to  uphold  an  as- 
sumpsU.  But  if  that  courtesy  were  moved  by  a  suit  or  request  of  the 
party  that  gives  the  assumpsit,  it  will  bind;  for  the  promise,  though  it 
follows,  yet  it  is  not  naked,  but  couples  itself  with  the  suit  before,  and 
the  merits  of  the  party  procured  by  that  suit;  which  is  the  difference; '' 
a  difference  brought  fully  out  by  Hunt  v.  Bate,'  there  cited  from 
Dyer,  where  a  promise  to  indemnify  the  plaintiff  against  the  conse- 
quences of  having  bailed  the  defendant's  servant,  which  the  plaintiff 
had  done  without  request  of  the  defendant,  was  held  to  be  made  with- 
out consideration;  but  a  promise  to  pay  £20  to  plaintiff,  who  had 
married  defendant's  cousin,  but  at  d^endant's  special  instance,  was 
held  binding. 

The  distinction  is  noted,  and  was  acted  upon,  m  Townsend  v. 
Hunt,^  and  indeed  in  numerous  old  books;  while  the  principle  of  moral 
obligation  does  not  make  its  appearance  till  the  days  of  Lord  Mans- 
field, and  then  under  circumstances  not  inconsistent  with  this  ancient 
doctrine  when  properly  explained. 

Upon  the  whole,  we  are  of  opinion  that  the  rule  must  be  made 
absolute  to  arrest  the  judgment. 

Ride  to  enter  verdict  far  d^endant  discharged. 

Ride  to  arrest  judgment  absolute.^ 

1  Hob.  105.  *  1  Smith's  Leading  Cases,  67. 

» Dyer,  272a.  « Cro.  Car.  408. 

« See  Snevily  v.  Read,  (1840)  9  Watts  (Pa.),  396;  Sergeant,  J.,  said:  "If  the 
plaintiff  arrests  a  defendant  on  a  capias  ad  aalisfaciendvm,  and  imprisons  him, 
and  then  vduntarily  discharges  him;  the  law  always  considered  it  as  satisfaction 
of  the  debt.    *    *    *    Then  what  moral  obligation  is  there  upon  the  debtor 
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ILSLEY  V.  JEWETT 

In  the  Supreme  Judicial  Court  of  Massachusetts,  1841 

[Reported  in  3  Metcalf ,  439] 

Thib  was  an  action  of  debt  on  a  bond  for  the  liberty  of  the  prison 
limits,  and  was  submitted  to  the  Court  on  the  following  facts  agreed 
by  the  parties: 

In  1814  the  plaintiff  paid  money  as  surety  for  John  Jewett,  one  of 
the  defendants,  and  in  1840  brought  a  suit  against  him  to  recover 
back  the  mon^  so  paid.  Said  Jewett,  among  other  defences,  relied 
on  the  Statute  of  Limitations.  The  plaintiff,  to  meet  this  part  of  the 
defence,  proved  a  part  payment  by  the  defendant,  m  1839,  and  by 
reason  thereof  recovered  judgment  against  him' at  November  Term, 
1840,  as  stated  and  shown  in  the  report  of  the  case  of  Ilaley  v.  Jewett, 
2  Met.  168,  which  is  to  be  considered  as  part  of  this  case.  Said  judg- 
ment was  for  the  sum  of  $349.89  damages,  and  $44.95  costs  of  suit, 
and  the  plaintiff  took  out  execution  thereon,  and  caused  the  defendant 
to  be  committed,  on  said  execution,  to  the  jail  in  Ipswich.  Said 
defendant,  and  his  co-defendants  in  this  suit,  as  his  sureties,  there- 
upon gave  bond  for  the  liberty  of  the  prison  limits,  conditioned  (as  is 
required  by  the  Rev.  Stat.,  ch.  97,  §  63),  that  he  would  not  go  without 
the  exterior  limits  of  the  prison  until  he  should  be  lawfully  discharged, 
etc.  But  after  the  ^ving  of  said  bond,  and  before  the  conunencement 
of  this  suit,  and  also  before  he  was  discharged,  he  went,  several  times 
without  the  boundaries  of  the  town  of  Ipswich. 

Defendants  to  be  defaulted,  if  such  going  without  the  boundaries 
of  the  town  of  Ipswich  was  a  breach  of  the  condition  of  said  bond;  if 
not,  the  plaintiff  to  become  nonsuit. 

Shaw,  C.  J.  In  debt  on  a  prison  bond  given  July  14th,  1841, 
the  question  is  whether  the  bond  was  broken  by  the  escape  of  the 
prisoner;  and  this  again  depends  upon  the  question.  What  were  the 
prison  limits  of  Ix)swich  jail,  for  tills  prisoner,  in  18417  This  depends 
upon  Rev.  Stat.,  ch.  14,  §§  13,  14,  prescribing  different  limits  in 
different  cases.  ^'On  executions  issuing  upon  judgments,  recovered 
upon  contracts  made  before  April  2d,  1834,  the  limits  of  each  jail  shall 
remain  as  the  same  were  established  previously  to  that  day."    §  14. 

to  pay  a  debt  from  which  his  creditor  has  voluntarily  released  him,  after  receiving 
what  the  law  deems  satisfaction?    I  am  not  able  to  perceive  any/' — ^Eds. 
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It  is  conceded  that  prior  to  1834  the  jail  limits  included  a  space  much 
less  than  the  bounds  of  the  town  of  Ipswich.  If  then  the  contract,  on 
which  the  plaintiff  recovered  his  former  judgment,  in  pursuance  of 
which  the  defendant  was  committed,  was  made  prior  to  April  2d, 
1834,  so  that  the  limits  for  him  were  those  which  existed  in  1834, 
then  the  defendant  made  an  escape,  and  the  bond  was  forfeited. 

It  appears  that  Adams  and  Ilsley  were  sureties  for  John  Jewett 
on  a  promissory  note;  that  Adams  paid  the  whole  in  the  first  instance; 
that  afterward  Adams  demanded  of  the  plsdntiff  one  half,  by  way  of 
contribution,  as  he  had  a  right  to  do,  and  the  plaintiff  paid  the  same, 
as  he  was  bocmd  to  do.  On  that  payment  the  defendant,  John  Jewett, 
as  principal  promisor,  became  indebted  to  the  plaintiff,  and  liable  to 
pay  him  the  same  amount  on  demand.  This  liability  arose  from  the 
implied  promise  of  the  principal,  made  at  the  time  of  the  plaintiS's 
becoming  his  surety,  that,  in  case  the  plfuntiff  should  be  called  on  to 
pay  anything  in  consequence  of  such  suretyship,  the  principal  would 
repay  the  same  on  demand.    (See  Appleton  v.  Basoom,  anJie  171.) 

Afterward,  in  1839,  the  transaction  took  place,  as  stated  m  2  Met. 
168,  which  was  held  by  the  Court  sufficient  evidence  of  part  pasrment 
to  take  the  case  out  of  the  Statute  of  Limitations,  and  the  plaintiff  had 
judgment;  and  the  question  is  whether  this  is  a  judgment  recovered  on 
a  contract  made  before  April,  1834.  The  case  has  been  very  well 
argued  cm  both  sides,  and  all  the  authorities,  we  believe,  fully  cited. 
The  Court  are  of  opinion  that  the  judgment  must  be  considered  as 
rendered  on  the  old  contract;  that  a  payment,  or  new  promise,  or  an 
admission  from  which  a  new  promise  may  be  inferred,  is  considered 
as  removing  out  of  the  way  a  bar  arising  from  the  Statute  of  Limita- 
tions, so  as  to  enable  the  creditor  to  recover  notwithstanding  the 
limitation;  and  not  as  the  creation  of  a  new  substantive  contract, 
which  is  to  be  the  basis  of  the  judgment.  We  are  therefore  dl  opinion 
that  the  facts  show  a  breach  of  this  bond,  and  that  the  plaintiff  is 
entitled  to  recover. 

Defmiards  d^avUed} 

« Way  V.  Sperry  (1850),  6  Gushing  (Mass.),  238,  accord;  "•  •  •  the  new 
promise  operates  as  a  waiver,  by  the  promisor,  of  a  defence  with  whieh  tlie  law  has 
furnished  him  a^nst  an  action  on  the  old  promise  or  demand,"  ptf  Melealf,  J. 

"An  acknowledgment  or  promise  contained  in  a  writing,  signed  by  the  party 
to  be  charged  thereby,  is  the  only  competent  evidence  of  a  new  or  continuing 
agreement,  whereby  to  take  a  case  out  of  the  operation  of  this  title.  But  this 
section  does  not  alter  the  effect  of  a  pa3rment  of  principal  or  interest." — ^New 
York  Ck>de  of  Civil  Ptoeedure,  Sec.  395.— Eds. 
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BEAUMONT  v.  REEVE 

In  the  Queen's  Bench,  1846 

[Reported  in  8  Queen's  Bench  Reports,  483] 

Assumpsit.  The  first  count  of  the  declaration  alleged  that,  whereas, 
before  the  making  of  the  promise  of  defendant  after  mentioned,  de- 
fendant had  seduced  and  debauched  plaintiff,  and  had  induced  and 
procured  her  to  cohabit  with  him  as  his  mistress  for  a  long  time,  to  wit, 
five  years,  and  plaintiff,  by  reason  of  the  premises,  had  been  and  was 
greatly  injured  in  her  character  and  reputation,  and  prejudiced  in 
and  deprived  of  the  means  of  procuring  an  honest  livelihood,  and 
otherwise  damnified;  and  whereas,  before  and  at  the  time  of  making 
the  proQUse,  etc.,  plaintiff  had  ceased  to  cohabit  with,  and  then  lived 
apart  and  separate  from,  defendant;  and  thereupon  heretofore,  to 
wit,  on,  etc.,  it  was  agreed  between  plaintiff  and  defendant  that  they 
should  continue  to  live  apart  from  each  other,  and  that  no  inunoral 
mtercourse  or  connection  should  ever  again  take  place  between  them; 
and  defendant,  as  a  compensation  for  the  injury  so  sustained  by  plain- 
tiff, and  in  consideratioh  of  the  premises,  then  undertook  and  prom- 
ised plaintiff  to  alk>w  and  pay  her  yearly,  from  the  said  day,  etc., 
during  her  life,  toward  and  for  her  support  and  maintenance,  an  an- 
nuity of  £60;  that,  although  plwitiff  and  defendant  did  not,  at  any 
time  after  the  making  of  the  promise  of  defendant,  redde  or  cohabit 
together;  yet  defendant,  disregarding,  etc.,  hath  not  allowed  or  paid 
the  annuity,  etc.,  although  often  requested;  and  a  large,  etc.,  to  wit, 
£60  of  the  annuity,  for  one  year,  ending  upon,  etc.,  now  is  due,  etc. 
Special  demurrer,  assigning  for  cause  the  grounds  insisted  on  in  the 
aigument.    Joinder. 

LoBD  DflmiAN,  C.  J.  I  think  Binnington  v.  Wallis,^  connecting  it 
with  the  dictiun  of  Parke,  B.,  in  Jennings  v.  Brown,^  directly  in  point. 
The  moral  consideration,  which  alone  appears  here,  cannot  support 
an  oasumpsiL  That  principle  has  been  lately  acted  upon  by  thb 
Court  in  Eastwood  v.  Kenyon,'  where  we  adopted  the  doctrine  laid 
down  in  the  note  to  Wennall  v.  Adney.^  The  result  is  that  an  express 
promise  cannot  be  supported  by  a  consideration  from  which  the  law 
could  not  imply  a  promise,  except  where  the  express  promise  does 
&way  with  a  legal  suspension  or  bar  of  a  right  of  action  which,  but 

M  B.  &  Aid.  660.  s9  M.  A  W.  496. 

'  11  A.  <fc  £.  438.  « 3  B.  &  P.  249,  note  a. 
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for  such  suspension  or  bar,  would  be  valid.    This  result  we  arrived 
at  after  much  deliberation,  and  we  now  adhere  to  it. 

Patteson,  J.  This  declaration  appears  to  be  framed  on  a  view 
suggested  by  some  expressions  in  Binnington  v.  Wallis  ^  which  point 
to  a  distinction  between  that  case  and  cases  where  the  defendant  is 
the  seducer  of  the  plaintiff.  But  looking  at  Eastwood  v.  Eenyon  ' 
and  Jennings  v.  Brown,'  it  is  clear  that  that  circumstance  is  of  no 
consequence  as  to  the  legal  r^ht.  The  seduction  could  ^ve  the  plain- 
tiff no  direct  right  of  action,  and  can  therefore  create  no  liability  of 
any  kind  from  which  a  consideration  can  arise. 

CoLBBmoE,  J.  Eastwood  v.  Kenyon,^  which  affinned  the  doc- 
trine in  the  note  to  Wennall  v.  Adney,*^  has  established  the  principle 
that  a  moral  consideration  will  not  support  an  assumpsit;  there  are 
certainly  some  apparent  exceptions;  but  here  we  have  only  to  act 
upon  the  general  rule.  In  Binnington  v.  Wallis  *  the  Court  did  indeed 
suggest  that  the  previous  fact  of  the  seduction  might  make  a  distinc- 
tion, but  that  clearly  is  not  so.  The  circumstance  of  previous  seduc- 
tion adds  nothing  but  an  executed  consideration  resting  on  moral 
grounds  only. 

WiOHTiiAN,  J.  I  felt  some  doubt  in  this  case,  but  on  considering 
the  point  I  agree  that  a  precedent  moral  obligation,  not  capable  of 
creating  an  original  cause  of  action,  will  not  support  an  express 
promise.  And  clearly  on  the  authorities  there  is  nothing  here  to  raise 
any  obligation  beyond  that.  We  therefore  must  act  on  the  doctrine 
laid  down  in  the  note  to  Wennall  v.  Adaey^ 

Judgment  for  defendarU} 

MB.&Ald.d50.  U1A.&E.43&  99M.&W.4M. 

MIA.  &E.  438.  •3B.&P.249,notea.       <  4  B.  &  Aid.  650. 

'  3  B.  &  P.  249,  note  a. 

>  In  Binnington  v.  Wallis  (1821),  4  B.  &  Aid.  650,  the  declaration  alleged  that 
plaintiff,  after  living  with  defendant  twelve  years  as  his  mistress,  had  ceased  im-  ^ 
moral  relations  with  him,  and  that  thereafter  it  was  agreed  between  them  that 
their  inmioral  relations  should  cease,  and  that  defendant  should  pay  plaintiff  the 
quarterly  sum  of  £10,  while  plaintiff  continued  of  virtuous  life  and  demeanor. 
''And  thereupon,  in  consideration  of  the  premises,  and  that  the  plaintiff  at  the 
request  of  the  defendant,  would  resign  and  give  up  the  said  quarterly  sum,  he 
undertook  to  pay  her  so  much  money  as  the  said  quarterly  sum  was  reasonably 
worth,  in  order  to  enable  her  to  live  in  a  virtuous  and  decorous  manner."  It  was 
averred  that  the  quarterly  sum  was  worth  £400,  that  plaintiff  had  oontinaed  to 
lead  a  virtuous  life,  and  that  defendant  had  not  paid  the  £400. 

A  general  demurrer  to  the  declaration  was  sustained. 

Cf.  CaUisher  v.  Bisehoffscheim,  ante,  p.  356;  Dunton  v.  Dunton,  ante,  p.  237.— 
Eds. 
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VALENTINE  v.  FOSTER 

In  the  Supreme  Judicial  Court  of  Massachusetts,  1849 

[Reported  hi  1  Metcalf ,  520] 

Indebitatus  assumpsit  for  money  paid,  etc.  The  report  of  the 
Chief  Justice,  before  whom  the  case  was  tried,  was  in  substance  this: 
The  plaintiff  was  formerly  owner  of  three  eighths  of  a  vessel  in  his 
own  right,  and  held  two  eighths  thereof  in  his  name  as  trustee  for  the 
defendant.  An  action  was  brought  against  the  plaintiff  and  others, 
as  owners  of  the  vessel,  for  a  demand  alleged  to  be  due  to  one  Vinal. 
In  the  trial  of  that  action  the  plaintiff  called  the  defendant  as  a  wit- 
ness, who  was  objected  to  on  the  ground  of  interest;  whereupon  the 
plaintiff  executed  and  dehvered  to  him  a  release  from  all  liability  to 
contribution  for  any  sum  which  might  be  Recovered  in  that  suit,  and 
the  defendant  gave  his  testimony.  Vmal  recovered  judgment  m  that 
suit  at  the  March  Term  of  this  Court  in  Suffolk,  1836,  and  the  present 
action  was  brought  to  recover  a  part  of  the  amount  paid  by  the  plain- 
tiff in  satisfaction  of  that  judgment. 

To  maintain  the  action,  the  plaintiff  offered  to  prove  that  after  the 
trial  of  yinal's  said  action,  it  appearing  that  the  defendant's  testimony 
was  of  little  importance,  the  plaintiff  proposed  to  the  defendant  to 
give  him  back  the  release  and  take  no  advantage  of  it;  and  that  the 
defendant,  in  reply,  said  it  would  make  no  difference,  he  would  take 
no  advantage  of  it. 

It  was  admitted  that  the  plaintiff  had  no  other  ground  to  avoid  the 
release,  but  a  subsequent  parol  promise  without  any  new  con^dera- 
tion. 

A  nonsuit  was  entered  subject  to  the  opinion  of  the  whole  Court. 

Shaw,  C.  J.  The  single  question  in  this  case  is  whether  a  pre- 
existing liability  to  contribution,  voluntarily  released,  by  the  party 
to  whom  it  is  due,  to  the  party  hable,  in  order  to  qualify  him  as  a  wit- 
ness in  a  trial  at  law,  between  the  releasor  and  a  third  party,  is  a  good 
consideration  for  a  subsequent  promise  to  pay  such  contribution. 

This  action  is  one  of  new  impression,  and  attempts  to  carry  the 
doctrine  of  l^al  liability,  arising  upon  an  express  promise  made  in 
consideration  of  moral  obligation  somewhat  further  than  it  has  yet 
been  carried. 

It  is  difficult  to  reduce  this  principle  to  a  rule  sufficiently  accurate 
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for  practical  use,  on  account  of  the  looseness  and  uncertainty  attend- 
ing the  notion  of  moral  obligation  or  moral  duty. 

In  Mills  V.  Wyman,  3  Pick.  207,  where  the  subject  was  largely  dis- 
cussed, it  was  attempted  to  restrain  and  limit  the  generality  of  the 
principle  broadly  laid  down  that  a  moral  obligation  is  a  sufficient  con- 
sideration for  an  express  promise,  by  confining  it  to  cases  where  there 
has  been  some  pre-existing  legal  obligation,  which  has  become  inop- 
erative by  force  of  positive  law;  and  the  cases  of  debts  barred  by  the 
Statute  of  Limitations,  by  a  discharge  under  bankrupt  and  insolveiit 
laws,  and  debts  incurred  by  infants  are  put  by  way  of  illustration. 
But  it  is  difficult  to  reconcile  all  the  cases  on  the  subject  upon  this 
principle.    Lee  v,  Muggeridge,  5  Taunt.  36. 

In  some  other  cases  another  distinction  has  been  somewhat  reUed 
on,  to  wit,  when  there  is  or  wouki  be  a  l^al  obligation,  but  where  the 
remedy  is  taken  away  by  positive  law,  or  where  the  obligor  is  exempted 
from  l^al  liability  on  considerations  of  policy.  The  only  case  I  have 
found  where  an  action  ha^  been  held  to  lie  upon  an  express  promise  to 
pay  a  debt,  which  had  been  voluntarily  released,  is  that  of  Willing 
V.  Peters,  12  S.  &  R.  177.  It  was  a  case  where  the  debtor,  having  be- 
come insolvent,  made  an  assignment  for  the  benefit  of  all  his  cred- 
itors, containing  a  clause  of  release  on  the  part  of  the  creditors  in 
consideration  of  the  assignment.  A  dividend  had  been  received  by 
the  plaintiff,  the  creditor,  after  which  the  debtor  made  an  express 
promise  to  pay  the  balance  of  the  debt  when  he  should  become  able. 
There,  although  it  was  argued  that  the  release  was  voluntarily  made, 
and  though  it  actually  extinguished  the  whole  debt  by  an  instrument 
imder  seal  which  imported  a  consideration,  yet  the  analogy  was  so 
strong  to  the  case  of  a  discharge  under  a  bankrupt  or  insolvent  law,  in 
which  it  had  always  been  held,  that  an  action  might  be  maintained  on 
an  express  promise  to  pay  the  balance  of  the  debt  that  the  Court 
decided  in  favor  of  the  plaintiff. 

But  we  think  there  are  several  considerations  which  distinguish  the 
present  case  from  that  cited. 

We  are  then  to  consider  that  in  becoming  party  to  an  assignment 
made  by  an  insolvent  debtor  the  release  is  executed  at  the  request 
and  for  the  benefit  of  the  debtor.  And  it  has  an  important  bearings 
in  all  those  cases,  that  the  discharge  or  exemption,  by  which  the 
debtor  is  held  not  liable  to  an  action,  is  created  for  his  benefit.  Then 
applying  the  rule  that  a  party  may  waive  an  exception  made  for  his 
benefit,  and  that  he  does  waive  it  by  an  express  promise,  it  affords  a 
strong  legal  ground  for  the  maintenance  of  an  action  upon  such  express 
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promise.  21  Amer.  Jurist,  278;  3  Bos.  &  Pul.  249,  note.  But  in  case 
of  a  release  given  in  Court  to  qualify  a  person  as  witness,  the  act  can 
in  no  sense  be  regarded  as  done  at  the  request  or  for  the  benefit  of  the 
releasee.  On  the  contrary,  the  act  is  for  the  benefit  of  the  releasor, 
that  he  may  have  the  advantage  of  the  releasee's  testimony;  and  the 
understanding  in  all  such  cases  is  that  he  prefers  relinquishing  for- 
ever any  actual  or  contingent  claim  which  he  may  have  upon  the 
releasee,  father  than  forego  the  advantage  he  expects  to  denve  from 
his  testimony. 

We  also  think  there  is  another  distinction  between  the  case  at  bar 
and  the  case  cited,  founded  in  obvious  and  strong  considerations  of 
policy.  A  release  ^ven  to  qualify  a  witness  is  usually  given  in  open 
court,  in  presence  of  the  jury.  It  must  be  full  and  oom^dete,  to  the 
satisfaction  of  the  Court;  it  is  exhibited  and  represented  as  an  ab- 
solute and  complete  discharge  of  all  interest  in  the  event  of  the  suit. 
If  it  should  come  to  be  considered  that  such  a  release  merely  took 
away  a  legal  remedy,  that  it  left  the  moral  obligation  subsisting  in 
its  full  force,  and  thiett  the  legal  obligation  would  be  revived  by  ex- 
pressions on  which  it  might  be  left  to  a  jury  to  find  a  promise,  it 
would  introduce  an  element  of  doubt  as  to  the  force  and  effect  of 
Buch  a  release.  It  might  well  be  aiigued  that  it  was  merely  formal, 
and  left  the  witness  still  substantially  interested,  and  would  have  a 
secret  injurious  effect  upon  the  credit  due  to  released  witnesses. 

Withcmt  therefore  giving  an  opinion  in  reference  to  a  case  where  a 
creditor  has  executed  a  rdease,  to  enable  an  insolvent  debtor  to  ob- 
tain his  discharge  under  a  general  assignment,^  the  Court  are  of  opin- 
ion that  where  a  release  has  been  voluntarily  executed  and  delivered 
by  a  creditor  to  his  debtor,  for  the  express  purpose  of  discharging  all 
interest,  and  qualifying  him  as  a  witness  for  his  own  benefit,  there 
remains  no  more  obligation  to  pay  the  debt,  which  is  sufficient  to 
afford  a  consideration  for  a  new  promise  upon  which  an  action  will  lie. 

Nonsuit  to  stand, 

^See  Grant  v.  Porter  (1884)  63  N.  H.  229.— Eds. 
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FLIGHT  V.  REED 

In  the  Exchequer,  1863 
[Reported  in  1  Hurlstone  &  CJoltman,  702] 

Mabtin,  B.  This  b  a  demurrer  to  a  plea.  The  action  is  upon 
several  bills  of  exchange.  The  plea  is  that  before  the  making  of  the 
bills  declared  on  it  was  corruptly  and  against  the  f  onn  of  the  statutes 
agreed  between  the  plidntiff  and  the  defendant  and  one  Robinson 
that  the  plaihtifiF  should  lend  them  £1500,  and  that  he  should  forbear 
and  give  day  of  payment  to  them  until  a  future  day,  and  that  for  such 
forbearance  they  should  pay  to  him  more  than  lawful  interest  at  the 
rate  of  £5  per  cent  per  annum  upon  the  sum  so  lent  and  forborne,  and 
that  for  securing  the  repa3anent  of  the  said  sum  of  £1500  and  interest, 
the  defendant  and  Robinson  should  accept  and  deliver  to  the  plaintiff 
certain  bills  of  exchange  drawn  by  the  plaintiff  upon  them,  whereby 
they  engaged  to  pay  to  the  plaintiff,  or  his  order,  £1600  ten  weeks 
after  the  date  thereof  and  of  the  loan.  That  in  pursuance  of  the  said 
imlawf ul  agreement  the  plaintiff  made  the  loan,  and  the  defendant  and 
Robinson  accepted  the  bills,  and  that  save  as  above  there  was  no  con« 
sideration  for  these  acceptances.  That  these  bills  of  exchange  were 
dishonored  at  maturity,  and  that  the  bills  of  exchange  declared  on 
were  given,  after  the  passing  of  the  statute  17  &  18  Vict.  ch.  90,  by 
way  of  renewal  of  the  said  first-mentioned  bills,  and  accepted  to  se- 
cure the  payment  to  the  plaintiff  of  the  money  secured  by  the  first- 
named  bills  so  given  to  the  plaintiff  and  the  said  usurious  interest, 
and  that  save  as  aforesaid  there  was  not  any  value  or  consideration 
for  the  acceptance  by  the  defendant  of  the  bills  sued  on. 

The  plea  disclosed  this  state  of  things — ^viz.,  that  when  the  loan 
was  made  and  the  first  bills  of  exchange  ^ven  the  statute  12  Anne, 
Stat.  2,  ch.  16  was  in  operation,  but  that  when  the  bills  of  exchange  de- 
clared on  were  given  the  statute  17  &  18  Vict.  ch.  90  had  passed.  The 
latter  statute  repeals  the  statute  of  Anne,  but  the  second  section 
provides  that  nothing  in  it  shall  prejudice  or  affect  the  rights  or 
remedies,  or  diminish  or  alter  the  liabilities  of  any  person  in  req)ect 
of  any  act  done  previous  to  its  passing.  The  original  loan  and  bills 
of  exchange  were  therefore  left  unaffected  by  it.  The  statute  of  Anne 
enacts  that  no  person  upon  any  contract  shall  take  for  a  loan  of 
money  above  £5  per  cent  for  a  year,  and  that  all  contracts  for  pay- 
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ment  of  any  principal  so  lent  shall  be  utterly  void,  and  that  afiy  per- 
son who  shall  take  above  £5  per  cent  for  a  year  shall  forfeit  and  lose 
for  such  offence  freUe  the  value  at  the  money  lent  The  loan  was 
therefore  an  illegal  transaction,  and  the  original  contract  to  repay  it, 
and  the  bills  of  exchange  ^ven  for  it  were  utterly  void;  and  the  plea 
states  that  save  these  there  was  no  other  consideration  for  the  bills 
declared  on. 

It  is  quite  clear  that  a  bill  of  exchange^  is  a  simple  contract;  it  and 
promissory  notes  differ  from  other  simple  contracts  in  this,  that  primd 
facte  they  import  consideration;  but  when  it  is  proved  that  there  was 
no  consideration,  or  an  illegal  on^  the  bill  of  exchange  or  note  is  of  no 
avail.  It  does  seem  superfluous  to  cite  any  authority  for  the  above 
positions,  but  in  my  Brother  Byles's  book  upob  Bills,  page  HI  (8th 
edition),  it  is  stated  that  the  defendant  is  at  liberty  in  all  cases  (when 
the  issue  raised  admits  of  it)  to  show  aflSnnatively,  by  his  own  wit- 
nesses, absence  or  fiulure  of  consideration;  and  again,  page  124,  the 
consideration  given  for  a  bill  must  not  be  illegal;  and  at  page  132,  if 
part  of  the  consideration  of  a  bill  be  ill^al,  the  instrument  is  vitiated 
altogether;  and  at  page  288  usuiy  is  said  to  be  an  indictable  mis- 
demeanor at  common  law,  for  which  Comyns's  Digest,  title  Usury, 
is  cited*  Now  the  consideration  for  the  bills  declared  on  was  the  usu- 
rious loan  and  the  bills  of  exchange  ^ven  to  secure  it.  But  the  statute 
of  Anne  has  declared  these  to  be  utterly  void;  and,  speaking  for  my^ 
self,  I  cannot  understand  how  an  utterly  void  and  illegal  contract  or 
transaction  can  be  a  legal  consideration  for  a  new.  contract.  But  the 
case  does  not  rest  here,  for  at  page  294  the  same  learned  author  states 
that  if  an  usurious  bill  be  in  the  hands  of  a  holder  who  was  a  party 
to  the  usurious  teansaction,  and  he  gives  it  up  for  a  substituted  se- 
curity, the  ori^nal  usurious  taint  infects  the  subsequent  security, 
and  either  is  void.  Now  applying  the  above  statement  of  the  law, 
the  ooDsequfflice  seems  to  me  inevitable  that  the  bills  of  exchange 
sued  on  are  not  of  avul  in  the  hands  of  the  plaintiff,  who  was  the 
usurious  lender,  and  that  the  plea  is  good. 

But  a  case  of  Barnes  v.  Hedley,  2  Taunt.  184  was  cited*  According 
to  the  statement  in  the  report,  a  person  called  Webb  had  agreed  to 
lend  mon^  at  £5  per  cent  interest,  but  with  a  proviso  that  he  shotild 
also  receive  a  commission  of  £5  per  cent  upon  sugars  to  be  bought  of 
him  or  provided  by  him,  and  certain  deeds  and  se^curities  were  given 
to  him  to  secure  the  balance  due.  It  was  admitted  at  the  trial  that 
thb  was  an  usurious  contract,  but  it  Was  proved  that  in  consequence 
^  See  note  1  to  Keller  v.  HoldernuHn,  anU,  p.  2.~-^Ed8. 
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of  its  being  intimated  to  Webb  tfaat  it  was  so,  it  was  agreed  that 
Webb  should  make  out  fresh  accounts,  leave  out  all  the  usurious 
charges,  charge  only  for  the  principal  money  and  legal  interest,  and 
that  the  original  deeds  and  securities  in  the  possession  of  Webb  should 
be  given  up  and  cancelled.  Webb  accordingly  made  out  such  fresh 
accoimts,  in  which  he  omitted  the  usurious  charges,  and  the  balance 
sought  to  be  recovered  in  the  action  was  composed  of  the  principal 
moneys  actually  advanced,  with  lawful  interest  fairly  and  legally 
calculated,  the  whole  commission  and  eveiy  objectionable  charge 
being  omitted.  The  account  was  delivered  to  the  debtor,  who  ac- 
knowledged the  balance,  and  promised  to  pay  it,  and  ther^pon  the 
deeds  and  securities  originally  given  to  Webb  were  produced,  and 
cancelled  and  burnt  in  the  presence  of  the  debtor.  The  Court  of 
Common  Pleas  held  that  the  balance  so  arrived  at  and  promised  to 
be  paid  was  recoverable  at  law,  and  so  certified  to  the  Lord  Chancellor, 
the  case  being  an  issue  from  Chancery.  I  cannot  myself  see  the  ap- 
plication of  this  case  to  the  present.  If  it  had  appeared  upon  the  rec-* 
ord  that  the  plaintiff  and  defendant  had  accounted  together  and 
struck  off  the  usurious  interest,  and  the  latter  had  given  the  bills 
declared  on  for  the  amount  of  the  original  loan  and  legal  interest,  it 
would  have  been  an  authority  in  {hvot  of  the  plaintiff,  but  nothing  of 
the  kind  appears  upon  the  plea;  indeed,  the  contrary  appears,  for  the 
bills  declared  on  are  stated  to  have  been  given  to  secure  the  payment 
to  the  plaintiff  of  the  money  secured  by  the  bills  of  exchange  given  to 
him  in  furtherance  of  the  illegal  and  corrupt  contract,  and  that  there 
was  no  other  consideration  for  them.  The  case  has  been  put  thus, 
that  when  the  bills  declared  on  were  giv^n  there  was  no  usury  law, 
and  it  was  competent  for  the  defendant  to  pay  or  contract  to  pay 
interest  to  any  extent,  and  that  the  bills  were  lawful,  assuming  tfa«n 
to  have  been  gjven  for  a  loan  then  made.  This  is  quite  true,  but  it 
has  no  application  to  the  real  and  true  case  under  consideration. 
There  was  no  loan  after  the  repealing  statute  was  passed.  There  was 
no  correction  of  the  original  unlawful  transaction.  There  is  nothing 
whatever  shown  on  the  record  except  Inlls  given  upcxi  and  in  respect 
of  a  transaction  which  the  law  had  declared  to  be  utterly  void,  and 
which  at  one  time  seems  to  have  been  considered  an  indictable  crime.' 
The  result  is  that  in  my  opinion  an  usurious  loan  within  the  statute 
of  Anne,  and  usurious  interest  contracted  to  be  paid  for  it,  is  not  a 
good  consideration  for  a  bill  of  exchange,  and  that  a  bill  given  upon 
such  consideration  is  not  of  avail;  and  this  opinion  does  not  contravene 

^  Farther  disousaion  of  authoritiw  omitted. — ^Eds. 
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the  ease  of  Barnes  v.  Hedley,  reported  in  2  Taunton,  or  any  other 
case  or  authority  which  I  have  met  with  or  has  been  i^erred  to;  but, 
on  the  contrary,  in  my  opinion,  is  in  conformity  with  them  alL^ 

Pollock,  C.  B.  The  judgment  which  I  am  about  to  deliver  is 
that  of  my  Brother  Wilde  and  myself. 

My  Brother  Martin  havmg  stated  the  pleadings,  it  is  not  necessary 
to  r^)eat  them. 

The  real  question  rais^  by  this  demurrer  is  whether  there  is  a 
good  consideration  for  the  bills  declared  upon. 

The  origmal  bills  were  given  for  an  advance  of  money  with  usurious 
interest  at  a  time  when  such  a  transaction  was  f orbidd^i  by  law,  and 
were  therefore  void  and  of  no  l^gal  obligation. 

The  bills  sued  on  were  given  since  the  repeal  of  the  usury  law,  and 
at  a  time  when  the  giving  or  confirming  an  obligation  to  pay  any 
amount  of  interest,  however  high,  was  perfectly  legal  and  binding. 

But  the  altered  law  did  not  render  valid  the  original  bills;  they  were 
void  when  given,  and  remained  void  and  of  no  legal  obligation  up  to 
the  time  when  they  were  renewed  by  the  bills  in  question. 

The  original  bills,  therefore,  could  not  form  a  logal  consideration 
for  those  now  sued  upon.  Indeed,  there  was,  when  the  fresh  bills 
vr&ae  ^ven,  no  legal  obligation  whatever  upon  the  defendant  to  repay 
a  sin^e  farthing  of  the  large  advance  he  had  received*  But  for  that 
advance  he  has  voluntarily  given  these  bills,  and  whether  the  law 
will  permit  and  enforce  such  a  contract  is  the  question. 

During  the  existence  of  the  usury  law  the  courts  of  law  were  bound 
te  enforce  them,  to  deal  with  interest  above  the  statute  rate  as  an 
unlawful  and  forbidden  thing,  and  te  discover  and  defeat  all  attempts, 
direct  or  indirect,  to  give  or  enforce  it. 

But  the  legislature  has  since  repealed  the  laws  against  usury,  and 
upon  a  fuller  and  wider  view  of  public  pohcy  declared  the  rate  of  in* 
terest  on  loans  to  be  unlimited  and  free. 

The  courte  oi  law  are  bound  with  equal  fidelity  to  give  effect  to 
this  new  and  opposite  view  of  the  legislature.  Interest  above  £5  per 
cent  should  no  longer  be  r^arded  as  of  necessity  illegal  or  unright- 
eous, and  no  facility  should  be  given  to  escape  from  an  obligation  to 
repay  a  real  advance  of  money,  or  evade  a  contract  willingly  made, 
though  interest  should  have  been  contracted  for  which  used  to  be  at  a 
rate  called  usurious  rate. 

We  make  these  remarks,  because  in  argument  the  expression  "taint 

^  See  also,  Holden  v.  Coegrove  (1858),  12  Gray  (Mass.),  216;  Ludlow  v.  Hardy 
(1878),  38  Mich.  690— Eds. 
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of  an  usurious  transaction"  was  often  repeated,  and  the  Court  was 
pressed  in  language,  commonly  and  properly  used  while  the  usury 
laws  were  in  force,  to  give  no  countenance  to  a  contract  of  which  the 
ori^n  was  an  advance  of  money  with  more  than  £5  per  cent  interest. 

Such  remarks  have  no  application  to  or  bearing  on  a  contract  made 
like  that  in  question  since  the  usury  laws  have  been  repealed. 

We  therefore  pass  them  by  to  consider  the  true  question  in  the  case 
— ^viz.,  whether  an  advance  of  mcmey  under  such  circumstances  as 
to  create  no  legal  obligation  at  the  time  to  repay  it  can  constitute  a 
good  consideration  for  an  express  promise  to  do  so. 

Such  a  consideration  has  been  sometimes  called  a  moral  considera- 
tion. And  we  think  unfortunately  so,  for  the  term  used  as  a  definition 
tends  to  include  too  wide  a  range  of  objects. 

And  th^e  are  many  conjunctures  in  which  a  man  may  feel  himself 
morally  bound  to  pay  money  and  promise  to  do  so,  which  the  law 
would  not  recognize  as  forming  a  good  consideration. 

But  a  loan  of  money  is  a  very  different  thing.  The  very  name  of  a 
loan  imports  that  it  was  the  understanding  and  intention  of  both 
parties  that  the  money  should  be  repaid. 

And  though  at  the  time  of  the  advance  the  law,  for  reasons  of 
public  policy,  forbid  any  liability,  and  incapacitate  the  parties  from 
making  a  binding  contract,  there  is  no  reason  why  a  binding  contract 
should  not  be  made  afterward  if  the  legal  prohibition  be  removed* 

And  the  consideration  which  would  have  been  sufficient  to  support 
the  promise,  if  the  law  had  not  forbidden  the  prcxnise  to  be  made 
originally,  does  not  cease  to  be  sufficient  when  the  legal  restriction  is 
abrogated. 

There  is,  therefore,  reasonable  ground,  as  it  seems  to  us,  for  this 
qualified  proposition — ^viz.,  that  a  man  by  express  promise  may 
render  himself  liable  to  pay  back  money  which  he  has  received  as  a 
loan,  though  some  positive  rule  of  law  or  statute  intervened  at  the 
time  to  prevent  the  transaction  from  constituting  a  legal  debt.^ 

JvdgmeTdfirrthejilmnliff.^ 

1  Discussion  of  the  authorities  omitted. — Eds. 

>»ieIdon  ▼.  Haxtun  (1883),  91  N.  Y.  124,  acooni.— Eds. 
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DUSENBURY^v-  HOYT 

In  the  Court  of  Appeab  of  New  York,  1873 
[Reported  in  63  New  York,  521] 

The  action  was  upon  a  promissory  note.  The  defendant  pleaded 
his  discharge  in  bankruptcy.  Upon  the  trial,  after  proof  of  the  dis- 
charge, plaintiff  offered  to  prove  a  subsequent  promise  of  the  defend- 
ant to  pay  the  note.  Defendant  objected  upon  the  ground  that  the 
action  was  upon  the  note,  not  upon  the  new  promise.  The  Court 
sustained  the  objection,  and  directed  a  verdict  for  defendant,  which 
was  rendered  accordingly. 

Andrews,  J.  The  thirty-fourth  section  of  the  bankrupt  law  de- 
clares that  a  discharge  in  bankruptcy  releases  the  bankrupt  from  all 
debts  provable  under  the  act,  and  that  it  may  be  pleaded  as  a  full 
and  complete  bar  to  all  suits  brought  thereon. 

The  legal  obligation  of  the  bankrupt  is  by  force  of  positive  law 
discharged,  and  the  remedy  of  the  creditor  existing  at  the  time  the 
discharge  was  granted  to  recover  his  debt  by  suit  is  barred.  But  the 
debt  is  not  paid  by  the  discharge.  The  moitJ  obligation  of  the  bank- 
rupt to  pay  it  remains.  It  is  due  in  conscience,  although  discharged 
in  law,  and  this  moral  obligation,  uniting  with  a  subsequent  promise 
by  the  bankrupt  to  pay  the  debt,  gives  a  right  of  action.  It  was  held 
in  Shippy  v.  Henderson,  14  J.  R.  178,  that  it  was  proper  for  the  plain- 
tiff, when  the  bankrupt  had  promised  to  pay  the  debt  after  his  dis- 
charge, to  bring  his  action  upon  the  original  demand,  and  to  reply  the 
new  promise  in  avoidance  of  the  discharge  set  out  in  the  plea.  The 
Court,  following  the  English  authorities,  said  that  the  replication  of 
the  new  promise  was  not  a  departure  from  the  declaration,  but  sup- 
ported it  by  removing  the  bar  interposed  by  the  plea,  and  that  in 
point  of  pleading  it  was  like  the  cases  where  the  defence  of  infancy 
or  the  Statute  of  Limitations  was  relied  upon.  The  case  of  Shippy 
v.  Henderson  was  followed  in  subsequent  cases,  and  the  doctrine 
declared  in  it  became,  prior  to  the  Code,  the  settled  law.  (McNair 
v.  Gilbert,  3  Wend.  344;  Wait  v.  Morris,  6  Wend.  394;  Fitzgerald  v. 
Alexander,  19  Wend.  402.) 

The  question  whether  the  new  promise  is  the  real  cause  of  action, 
and  the  discharged  debt  the  consideration  which  supports  it,  or 
whether  the  new  promise  operates  as  a  waiver  by  the  bankrupt  of 
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the  defence  which  the  discharge  gives  him  against  the  original  de- 
mand, has  occasioned  much  diveraity  of  judicial  opinion.  The  former 
view  was  held  by  Marcy,  J.,  in  Depuy  v.  Swart,  3  Wend.  139,  and  is 
probably  the  one  best  supported  by  authority.  But,  after  as  before 
the  decision  in  that  case,  the  Court  held  that  the  original  demand 
might  be  treated  as  the  cause  of  action,  and,  for  the  purpose  of  the 
remedy,  the  decree  in  bankruptcy  was  regarded  as  a  discharge  of  the 
debt  sub  modo  only,  and  the  new  promise  as  a  waiver  of  the  bar  to 
the  recovery  of  the  debt  created  by  the  discharge.  We  are  of  opinion 
that  the  rule  of  pleading,  so  well  settled  and  so  long  established,  should 
be  adhered  to.  The  original  debt  may  still  be  considered  the  cause  of 
action  for  the  purpose  of  the  remedy.  The  objection  that,  as  no 
replication  is  now  required,  the  pleadings  will  not  disclose  the  new 
promise,  is  equally  applicable  where  a  new  promise  is  relied  upon  to 
avoid  the  defence  of  infancy  or  the  Statute  of  Limitations,  and  in 
these  oases  the  plaintiff  may  now,  as  before  the  Code,  declare  upon 
the  original  demand.    (Esselstyn  v.  Weeks,  12  N.  Y.  635.) 

The  offer  of  the  plaintiff  to  prove  an  unconditional  promise  by  the 
defendant,  after  his  discharge  to  pay  the  debt,  was  improperly  over- 
ruled, and  the  judgment  should,  for  this  reason,  be  reversed,  and  a 
new  trial  ordered  with  costs  to  abide  the  event. 

All  concur,  except  Folger,  J.,  not  voting. 

Judgment  reifersed.^ 

^  That  the  new  iN*omu3e,  supported  by  the  moral  coDsideration  of  an  antecedent 
obligation  unenforceable  by  reason  of  a  statutory  bar,  is  the  cause  of  action,  see 
Carshore  v.  Huyck  (1849),  6  Barb.  (N.  Y.)  683,  586;  Buswell  on  Limitations,  51. 

That  the  new  promise  or  acknowledgment  is  only  a  waiver  of  the  statutory  de- 
fense against  the  original  demand,  see  Betton  v.  Cutts  (1840),  11  N.  H.  170. 

No  admission  can  revive  the  right  of  action  for  the  performance  of  an  act.  Boy- 
dell  V.  Drummond  (1808),  2  Campb.  157,  or  for  a  tort.  Oothout  v.  Thompson 
(1822),  20  Johns.  (N.  Y.)  277.  The  doctrine  of  reviver,  however,  is  not  confined 
to  strict  common-law  debts,  Gibbons  v.  M'Casland  (1818),  1  B.  &  Aid.  000; 
Wetsell  V.  Bussard  (1826),  11  Wheat.  (U.  S.)  309,  316,  as  sometimes  stated. 
Whitehead  v.  Howard  (1820),  2  Biod.  A  Bing.  372,  378.  But  it  is  restricted  to 
promises  to  pay  a  sum  of  money.    Boydell  v.  Drummond,  supra. 

That  an  acknowledgment  permits  an  action  in  quasi-contract  to  be  maintained 
though  the  tort  action  for  the  same  cause  is  outlawed,  see  Moses  v.  Taylor  (1888), 
6  Mackey  (D.  C),  255;  Lamb  v.  Clark  (1827),  5  Pick.  (Mass.)  193.  But  see 
Nelson  v.  Peterson  (1907),  229  111.  240,  82  N.  £.  229.— Eds. 
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In  the  Supreme  Court  of  New  Hampshire,  1886 
[Reported  m  64  New  Hampshire,  45] 

AssTJUPSiT  for  money  had  and  received  by  the  defendant's  intestate, 
Mary  Snow,  to  the  plaintiff's  use.  Facts  found  by  a  referee.  In  the 
summer  of  1855  Mary  Snow,  being  then  a  married  woman,  borrowed 
from  the  plaintiff  $275  for  the  use  of  her  husband  in  his  own  business. 
At  that  time  she  had  title  by  deed  from  her  father  of  his  homestead 
in  Rochester,  of  which  her  father  held  a  life  lease  from  her.  Her  hus- 
band died  in  1858,  her  father  m  1859,  and  her  mother  in  1860.  The 
referee  also  found  facts  which,  it  was  claimed,  showed  promises  by 
Mary  Sniow  to  pay  the  debt,  made  on  several  occasions  between  1855 
and  the  time  of  her  death  in  1883,  while  she  was  sole  and  the  owner 
of  property  hi  her  own  right,  the  latest  of  which  was  within  six  years 
before  her  death. 

Sboth,  J.  When  the  d^endant's  intestate  borrowed  the  sum  of 
$275  of  the  plaintiff  in  1855  she  was  a  married  woman.  The  money 
was  borrowed  for  the  use  of  her  husband  in  his  business,  and  there 
is  no  evidence  that  it  was  otherwise  used  or  applied.  She  had,  at  the 
time  of  the  loan,  title  by  deed  to  her  father's  homestead  in  Rochester, 
subject  to  her  lease  to  him  for  the  term  of  Ins  life.  It  does  not  appear 
that  she  held  this  property  to  her  sole  and  separate  use,  or  that  the 
promise  made  by  her  to  the  plaintiff  was  in  respect  to  her  separate 
property.  Her  common-law  disability,  therefore,  rendered  her  con- 
tract void.  Bailey  v.  Pearson,  29  N.  H.  77;  Ames  v.  Foster,  42  N.  H. 
381;  Shannon  v.  Canney,  44  N.  H.  592;  Hammond  v.  Corbett,  51 
N.  H.  311;  Batchelder  v.  Sargent,  47  N.  H.  262;  Muzasey  v.  Reardon, 
57  N.  H.  378;  Read  v.  Hall,  57  N.  H.  482;  Messer  v.  Smyth,  58  N.  H. 
298;  Penaoock  Savings  Bank  v.  Sanborn,  60  N.  H.  558.  The  question 
then  is,  whether  assumpsit  can  be  maintained  upon  her  promise  to 
pay  the  debt  made  after  the  death  of  her  husband;  or,  in  other  words, 
whether  a  moral  obligation  to  pay  money  or  perform  a  duty  is  a  good 
consideration  for  a  promise  to  pay  or  to  do  the  duty. 

In  a  note  to  Wennall  v.  Achiey,  3  Bos.  &  Pull.  249,  is  a  review  of 
many  of  the  English  cases,  the  result  being  summed  up  as  follows: 
''An  express  promise,  therefore,  as  it  should  seem,  can  only  revive  a 
precedent  good  consideration,  which  might  have  been  enforced  at 


426  FORMATION  OF  CONTRACTS 

law,  through  the  medium  of  an  implied  promise,  had  it  not  been 
suspended  by  some  positive  rule  of  law,  but  can  give  no  original  right 
of  action,  if  the  obligation  on  which  it  is  founded  never  could  have 
been  enforced  at  law,  though  not  barred  by  any  legal  maxim  or  statute 
provision."  The  doctrine  of  this  note  is  approved  in  Smith  v.  Ware, 
13  Johns.  257;  Mills  v.  Wyman,  3  Pick,  207;  Goodright  v.  Straphan, 
Cowp.  201;  Littlefield  v.  Shee,  2  B.  A  Ad.  811;  Meyer  v.  Haworth, 
8  A.  &  E.  467;  Eastwood  v.  Kenyon,  11  A.  &  E.  438;  Jamings  v. 
Brown,  9  M,  &  W.  501,  and  in  1  Pars.  Cont.  432-436. 

In  Lloyd  v.  Lee,  1  Stra.  94  (decided  in  1718),  the  facts  were  these: 
A  married  woman  gave  a  promissory  note  as  ^jeiM  ade,  and  after  her 
husband's  death,  in  consideration  of  f orbeamnce,  promised  to  pay  it. 
In  an  action  against  her  it  was  insisted  that  though  .being  under 
coverture  at  the  time  of  giving  the  note,  it  was  voidable  for  that 
reason;  yet  by  her  subsequent  piromise,  when  she  was  of  ability  to 
make  a  promise,  she  had  made  herself  liable,  and  the  forbearance  was 
a  new  consideration,  "But  the  Chief  Justice  held  the  contrary,  and 
that  the  note  was  not  barely  voidable,  but  absolutely  void;  and  for- 
bearance, where  originally  there  is  no  cause  of  action,  is  no  considera- 
tion to  raise  an  asBumpait.  But  he  said  it  might  be  otherwise  where 
the  contract  was  but  voidable.   And  so  the  plaintiff  was  called.'' 

Lee  V.  Muggeridge,  5  Taunt.  36  (decided  in  1813),  a  similar  case, 
was  decided  the  other  way.  The  facts  were  as  follows:  A  married 
woman,  having  an  estate  settled  to  her  separate  use,  gave  a  bond  for 
repayment  by  her  executors  of  money  advanced  at  her  request  on 
security  of  the  bond  to  her  son-in-law.  After  her  husband's  decease 
she  wrote  a  letter  addressed  to  the  plaintiff,  stating  'Hhat  it  was  not 
in  her  power  to  pay  the  bond  off,  her  time  here  was  short,  and  that 
it  would  be  settled  by  her  executors."  The  plaintiff  brought  assump- 
sit on  this  promise  against  her  executors,  and  recovered  a  verdict. 
The  defendants  moved  in  arrest  of  judgment,  on  the  ground  that  no 
sufficient  consideration  was  shown  for  the  promise.  The  verdict  was 
sustauted  upon  the  ground  that  a  moral  obligation  is  a  good  cause 
for  a  promise  to  pay. 

In  Littlefield  v.  Shee,  2  B.  &  Ad.  811  (a.  d.  1831),  the  facts  were 
these:  The  plaintiff's  testate  in  his  lifetime  supplied  the  defendant,  a 
married  woman  whose  husband  was  absent,  with  butcher's  meat. 
After  the  death  of  her  husband  the  defendant  promised  to  pay  when 
it  should  be  in  her  power,  and  her  ability  to  pay  was  proved  at  the 
trial.  The  plaintiff  was  nonsuited,  and  the  nonsuit  was  sustained  upon 
the  ground  that  it  appeared  the  goods  were  supplied  to  the  wife  while 
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her  husband  was  living,  so  that  the  price  constituted  a  debt  due  from 
him.  Lord  Tenterden,  C.  J.,  in  alluding  to  Lee  v.  Muggeridge,  said: 
''The  doctrine  that  a  moral  obligation  is  a  su£Bcient  consideration  for 
a  subsequent  promise  is  one  which  should  be  received  with  some 
limitation.'' 

In  Meyer  v.  Haworth,  8  A.  &  E.  467  (a.  d.  1838),  the  defendant 
pleaded  eoverture  to  a  declaration  in  assumpsit  for  goods  sold  and 
delivered.  The  plaintiff  replied  that  the  defendant  was  at  the  time 
of  the  contract  separated  from  her  husband,  and  living  in  open 
adultery;  that  the  plaintiff  did  not  know  of  the  marriage  or  adultery;^ 
and  that  the  defendant)  after  her  husband's  death  and  before  action 
brought,  in  consideration  of  the  premises,  promised  to  pay.  Upon 
demurrer  Lord  Denman,  C.  J.,  said  the  subsequent  promise  was  "not 
sufficient.  The  debt  was  never  owing  from  her.  If  there  was  a  moral 
obligation,  that  should  have  been  shown."  Idttledale,  J.,  said:  "If 
there  was  any  moral  obligation,  it  should  have  been  stated.  The  rep- 
lication does  not  support  the  declaration.  The  promise  in  the  dec-, 
laration  was  alt<^ether  void.  This  is  not  like  the  case  of  an  infant 
whose  promise  is  voidable  only." 

Eastwood  V.  Kenyon,  11  A.  &  E.  438  (a.  d.  1840),  decides  that  a 
pecuniary  benefit  voluntarily  conferred  by  the  plaintiff  and  accepted 
by  the  defendant  is  not  such  a  consideration  as  wiU  support  an  action 
of  oMumpsU  on  a  subsequent  express  promise  by  the  defendant  to 
reimburse  the  plaintitf.  Lord  Denman,  C.  J.,  commenting  on  Lee 
v.  Muggeridge,  said  the  remark  of  Lord  Tenterden  in  Littlefield  v. 
Shee,  *^  that  the  doctrine  that  a  moral  obligation  is  a  sufficient  con- 
sideration for  a  subsequent  promise  is  one  which  should  be  received 
with  some  limitation,"  amoimts  to  a  dissent  from  the  authority  of 
that  case. 

Cockshott  v.  Bennett,  2  T.  R.  763  (a.  d,  1788),  decides  that  a  sub- 
sequent promise  to  pay  a  note  void  on  the  ground  of  fraud,  is  a  promise 
without  consideration  which  will  not  maintain  an  action;  and  in 
Jennings  v.  Brown,  9  M.  &  W.  601,  it  was  said,  "A  mere  moral  con- 
sideration is  nothing." 

Attempts  have  been  made  to  distinguish  the  case  of  Lee  v.  Mugger- 
idge from  Lloyd  v.  Lee  and  subsequent  cases;  but  the  doctrine  of  the 
note  in  Weimall  v.  Adney,  that  a  mere  moral  obligation  is  not  suffi- 
cient to  support  an  express  promise  is  generally  recognized  as  correct. 
Mills  V,  Wyman,  3  Pick.  207;  Loomis  v.  Newhall,  15  Pick.  159; 
White  V.  Bluett,  24  E.  L.  &  E.  434;  Cook  v.  Bradley,  7  Conn.  57; 
Hawley  v.  Farrar,  1  Vt.  420;  Ingraham  v.  Gilbert,  20  Barb.  152;  Bates 


428  FORMATION  OF  CONTRACTS 

V.  Watson,  1  Sneed,  376;  Parker  v.  Carter,  4  Munf.  273;  MTherson 
V.  Reee,  2  Penr.  &  W.  521;  Frear  v.  Hardenbergh,  5  Johns.  272; 
Society  v.  Wheeler,  2  6all.  143;  Broom  Leg.  Max.  746;  1  Pare.  Cent. 
432  note  t,  435;  Langdell,  Sum.  Law  of  Cont.,  88.  71-79. 

In  cases  of  bankruptcy  and  the  Statute  of  Limitations  the  law  only 
suspends  the  remedy.  It  does  not  extinguish  the  debt.  Bank  v. 
Wood,  59  N.  H.  407;  Badger  v.  Gihnore,  33  N.  H.  361;  Wiggin  v. 
Hodgdon,  63  N.  H.  39.  The  contracts  oi  infants  are  voidable,  and 
may  be  ratified  by  an  express  promise  after  age.  In  this,  respect  they 
are  distinguished  from  the  contracts  of  married  women,  which,  owing 
\o  the  disability  of  coverture,  are  void  at  common  law.  Being  void, 
no  debt  ever  existed;  and  hence  they  furnish  no  consideration  for  a 
subsequent  promise  made  during  widowhood.  Watldns  v.  Hatetead, 
2  Sandf.  311 ;  Waters  v.  Bean,  15  Geo.  358;  1  Pars.  Cont.  435.  Thia 
doctrine  has  received  assent  in  this  State.  French  v.  Benton,  44 
N.  H.  28,  31. 

It  has  been  assumed  in  this  discussion  that  the  defendant's  testate 
promised  to  pay  the  debt  within  six  years  of  her  death.  Whether  the 
evidence  was  sufficient  to  warrant  such  a  finding  is  a  question  we  have 
no  occasion  to  consider.  The  defendant  is  entitled  to  judgment  on 
the  report. 

BiNGHAU,  J.,  did  not  sit;  the  others  concurred. 

Case  discharged.^ 

1  Hayward  r.  Barker  (1880),  52  Vt.  429,  accord. 

In  Qoulding  v.  Davidson  (1863),  26  N.  Y.  604,  there  was  a  demurrer  to  a  com- 
plaint  containing  the  following  allegations: 

''And  the  said  plaintiff  further  shows  on  information  and  belief,  that  the  afore- 
said promissory  notes,  and  each  and  every  of  them  were  made  and  delivered  to 
the  said  McCreery  &  Goulding  for  merchandise  sold  and  delivered  by  the  said 
McOeery  &  Goulding,  to  her  at  her  request,  and  solely  on  her  credit  and  responsi- 
bility, she  being  then  a  trader  doing  business  in  her  own  name,  and  for  her  own 
personal  benefit  and  advantage,  and  holding  herself  out  to  be  an  unmarried 
woman;  but  she  nevertheless,  as  the  plaintiff  has  been  informed  and  believes,  al- 
leged that  she  was,  at  the  time  such  goods  were  sold  and  delivered  to  her,  and  all 
the  said  contracts  in  this  complaint  mentioned  entered  into,  a  married  woman,  and 
was  then  intermarried  with  one  Davidson,  of  which  the  said  McCreery  A  Goulding 
were  ignorant.  But  the  plaintiff  says  that  after  the  sale  and  delivery  of  the  said 
goods,  and  after  the  making  of  the  said  notes  and  all  the  said  contracts  named,  and 
on  or  about  September  1st,  1854,  her  said  alleged  husband  died,  and  she  has  not 
since  intermarried;  that  after  the  death  of  her  said  aUeged  husband,  and  she  being 
then  sole,  to  wit,  in  or  about  the  month  of  September,  1855,  she,  in  consideration 
of  the  premises  and  of  her  duty  in  that  behalf,  and  of  the  moral  obligation  resting 
upon  her  to  pay  for  the  said  goods  and  merchandise,  and  to  pay  the  said  promissory 
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McGTJIRE  V.  HUGHES 
In  the  Court  of  Appeals  of  New  York,  1913 

[Reported  in  207  New  York,  516] 

Gray,  J.  This  action  was  brought  to  recover  the  reasonable  value 
of  services  rendered  by  the  plaintiff  as  a  physician,  at  the  request  of 
the  defendant,  to  the  latter's  daughter,  a  married  woman  Irving  with 
her  husband.    The  plaintiff  was  nonsuited  at  the  trial,  which  was 

notes  and  expenses  aforesaid,  undeftook  and  promised  to  and  with  the  said  Mo- 
Creery  &  Goulding  to  pay  the  same  and  every  part  thereof. '^ 

The  complaint  abo  contained  allegations  showing  that  plaintiff  had  become  the 
BoIe  owner  of  the  several  alleged  causes  of  action  therein  set  out,  and  concluded 
with  a  demand  of  judgment. 

Hddf  the  complaint  stated  a  cause  of  action.  (The  action  was  commenced  in 
1S57  before  the  statutory  enactments  affecting  the  common-law  status  of  a  wife.) 

''I  am  aware  the  general  rule  is  that  a  mofal  obligation  is  not  alone  a  sufficient 
legal  consideration  to  support  a  promise.  (1  Story  on  Cont.,  4th  ed.,  H  466-469; 
Chitty  on  Cont.,  0th  Am.  ed.,  pp.  48-49;  24  Wend.  97;  1  Hill,  532;  5  Hill,  306.) 
And  the  Superior  Court  of  New  York  City  went  so  far  in  Watkins  v.  Halstead,  2 
Sand.  S.  C.  311,  which  case  was  followed  by  the  Supreme  Court  in  this,  as  to  adopt 
the  language  of  a  note  to  Wennall  v.  Adney,  3  Bos.  &  Pol.  252,  where  it  was  said 
that  'an  express  promise  can  only  revive  a  precedent  good  consideration,  which 
might  have  been  enforced  at  law  through  the  medium  of  an  imi^ied  promise,  had 
it  not  been  suspended  by  some  positive  rule  of  law;  but  can  give  no  original  right  of 
action,  if  the  obligation  on  which  it  is  founded  never  could  have  been  enforced 
at  law,  though  not  barred  by  any  legal  maxim  or  statute  provision.'  But  this 
rule  is  too  broad,  or  at  least  there  are  exceptions  to  it.  For  there  are  cases  where 
a  moral  obligation  that  is  founded  upon  an  antecedent  valuable  consideration  is 
sufficient  to  sustain  a  promise,  though  the  obligation  on  which  it  is  f  Oimded  never 
Gouki  have  been  enforced  at  law.  In  other  words,  a  moral  obligation  is  sometimes 
a  sufficient  consideration  for  an  express  promise,  if  at  some  time  or  other  a  good 
or  valuable  consideration  has  existed,  although  there  never  was  a  time  prior  to  such 
express  promise  when  any  portion  of  the  precedent  consideration  could  have  been 
enforced  at  law  or  in  equity  through  the  medium  of  any  promise. 

The  goods  were  soM  and  d^vered  by  the  vendors  with  the  eq)eolation  on  their 
part  that  they  would  receive  pay  for  the  same,  and  upon  the  defendant's  express 
promise  that  she  would  pay  for  them,  and  under  sudh  cireiimsCanoes  that  the 
vendors  had  no  claim  therefor  against  her  husband.  The  goods  were  valuable 
and  the  defendant  personally  received  the  benefit  of  them,  and  the  price  «he 
agreed  to  pay  tlie^or  is  a  debt  which,  in  equity  and  conscience,  she  ought  to 
pay.   In  other  words,  she  ought  in  common  honesty  to  pay  for  the  goods.    H^ 
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had  in  the  City  C!ourt  of  the  city  of  New  York,  and  the  judgment 
entered  in  favor  of  the  defendant,  dismissing  the  complaint,  has  been 
affirmed  by  the  Appellate  Term  and  by  the  Appella^  Division  of  the 
Supreme  Court.  Leave  was,  then,  given  to  the  plaintiff  to  further 
appeal  to  this  court. 

The  plaintiff  did  not  allege,  nor  does  he  pretend,  that  there  was  any 
express  promise  by  the  defendant  to  pay  him  for  his  services;  but  relies 
upon  the  facts  as  raising  an  implied  agreement  on  her  part  to  do  so. 
These  facts,  taking  them,  as  we  should,  in  their  most  favorable  light 
upon  the  plaintiff's  case,  show  that,  on  November  1st,  the  defendant 
called  the  plaintiff  upon  the  telephone;  informed  him  that  her  daugh- 
ter was  seriously  ill  and  asked  him  to  see  her.  He  told  her  that  he 
''could  not  go  without  the  consent  of  the  daughter's  husband." 
Subsequently,  on  November  12th,  the  plaintiff  had  an  interview,  at 
his  office,  with  the  defendant  and  her  8on*in-law,  Mr.  Bradley.  The 
defendant  introduced  her  son-in-law  and,  in  his  presence,  asked  him 
if  he  would  go  up  and  see  her  daughter.  Plaintiff  said  he  was  satis- 
fied to  go.  To  quote  his  testimony  with  respect  to  that  interview,  he 
said  "that  the  introduction  of  Mr.  Bradley  by  Mrs.  Hughes  was 
giving  the  consent  to  my  going  to  see  his  wife."  He  had  no  conversa- 
tion with  Mr.-  Bradley;  who,  thereupon,  left.  Plaintiff,  then,  went 
with  the  defendant  and  made  an  examination  of  the  patient;  as  the 
result  of  which  he  informed  Mrs.  Hughes  that  be  would  like  to  with- 
draw from  the  case,  because  of  the  particularly  grave  condition  of  her 
daughter.  To  this  she  replied  by  appealing  to  him  to  stay  in  the  case; 
saying,  "Doctor,  you  have  been  my  friend;  you  have  attended  my 
family;  you  have  attended  my  husband  and  our  children;  and  I  beg 
of  you,  for  God's  sake,  don't  desert  Maude."  (Maude  being  the  name 
of  the  patient.)  The  plaintiff  had  been  the  defendant's  family  physi- 
cian; but  he  had  never  attended  the  Bradleys.  He  oonthiued  in 
attendance  upon  the  patient,  rendering  professional  services,  until 
soipe  time  in  January,  when  she  died.  Nothing  appears  to  have 
been  said,  at  any  time,  with  reference  to  the  payment  for  plaintiff's 
services. 

The  only  question  upon  this  appeal  is  whether  the  defendant  came 
under  any  obligation  to  the  {d^tiff .    That  turns  upon  whether  the 

promise  so  to  do  was  made  for  value  actually  reoeived  by  her  personally,  and  it 
was  to  discharge  a  moral  obligation  founded  upon  an  antecedent  valuable  con- 
sideration, created  for  her  own  personal  benefit,  and  at  her  special  instance  and 
request,  and  I  am  of  the  opinion  the  law  makes  such  promise  obligatory  upon  her." 
Per  Basoom,  J. — ^Eds. 
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law  will  imply  a  promise  on  her  part  to  compensate  him.  If  we  might 
assume  the  existence  of  a  moral  obligation,  that  would  not  determine 
that  a  legal,  or  enforceable,  obligation  ^e?dsted.  The  rule  in  the 
United  States  has,  generally,  been  that  a  physician  is  entitled  to 
recover  for  his  services,  if  not  under  an  express  contract  therefor, 
then,  under  an  implied  agreement  to  pay  qiMrd/am  meruit;  differing, 
in  earlier  times,  from  the  rule  at  common  law,  which,  in  England, 
before  the  passage  of  the  Medical  Act  of  1858,  in  the  absence  of  a 
special  agreement,  denied  to  the  physician  the  right  to  sue  for  his 
professional  services;  the  theory  of  any  payment  to  him  being  that 
of  an  honorarium.  (Gibbon  v.  Budd,  2  H.  &  C.  92;  Battersby  v. 
Lawrence,  Car.  &  M.  277.)  The  general  rule,  that,  where  a  person 
requests  of  another  the  performance  of  services,  which  are  performed, 
the  law  implies  a  promise  by  the  former  to  pay  their  reasonable  value, 
has  no  application  in  the  case  of  a  physician,  rendering  professional 
services  to  a  third  person,  if  the  relation  to  the  patient  of  the  person, 
who  requests  them,  be  not  such  as  imports  the  legal  obligation  to 
provide  them.* 

I  am,  therefore,  of  the  opinion  that  it  should  be  taken  as  the  rule  of 
law,  too  well  settled  upon  authority  to  be  now  questioned,  that  a 
physician,  in  the  absence  of  a  special  contract,  may  recover  upon  an 
implied  agreement  to  pay  for  his  services  qiLantum  meruit^  when  they 
have  been  rendered  at  the  request  of  the  patient,  or  of  a  person  who, 
in  the  eye  of  the  law,  is  regarded  as  being  under  a  legal  obligation  to 
provide  such  professional  services  for  the  patient;  such  as  a  husband, 
or  the  parent  of  a  minor  child.  In  the  present  case,  notwithstanding 
the  anxiety,  the  importimity  and  the  prayers  of  the  defendant,  how 
was  the  legal  obligation  of  the  husband  shifted  to,  or  assmned  by, 
the  defendant?  According  to  the  plaintiff's  testimony,  he  refused  to 
attend  the  patient  until  the  husband  had  consented;  which  may  be 
said  to  be  a  recognition,  at  least,  of  the  marital  relation,  with  its  con- 
sequent responsibility,  or  liability.  It,  certainly,  followed  that,  when 
the  husband's  consent  was  given,  an  obligation  arose  on  bis  part  to 
pay  the  reasonable  value  of  the  services  which  the  plaintiff  might 
render.  As  there  was  no  express  promise  by  the  defendant  to  pay, 
can  we  hold,  upon  the  facts  disclosed  by  the  plaintiff's  evidence,  that 
there  was,  also,  an  implied  promise  on  her  part?  It  would  be  a  simple 
matter,  in  cases  where  the  phyrician  is  called  upon  to  attend  a  person, 
at  the  instance  of  someone  not  standing  in  a  responsible  relation  to  the 

^DiBCussion  of  Crane  v.  Baudouine,  55  N.  Y.  256,  and  other  authorities, 
omitted.— Edfl. 
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patient,  to  infortn  himself  as-to  wImhh  be  shall  look  for  his  compensa- 
tion. 

For  these  reasODs,  I  advise  that  the  order  of  the  Appellate  Division 
be  affirmed. 

CuLLKN,  Ch.  J.,  WiLLABD  Babtlbtt,  Chase,  Cuddsbaok  and 
HooAN,  JJ.y  concur:  Miller,  J.,  not  sitting. 

Order  affirmed,  vnth  costs. 


CHAPTER  II 

CONTRACTS  UNDER  SISAL 

Section  I. — Signing  and  Sealing 

CROMWELL  V.  GRUNSDEN 

In  the  King's  Bench,  1698 

[Reported  in  2  Salkeld,  462] 

In  debt  upon  an  obligation,  the  plaintiff  declared,  guod  cum  Rdbertus 
ErUrij  primo  die  Jtdii  1674,  per  scriptum  suum  obKgatorium  concessit 
se  teneri  andfirmUer  obUgari  in  quadragini.  libris,  etc.  Et  profert,  etc., 
cujiLs  dot.  est  eisdem  die  and  anno.  Upon  non  est  factwrn  pleaded,  the 
jury  found  the  defendant  made  a  deed  in  Jubc  verba,  and  that  was,  in 
premid.  trigin.  in  guadrans  Ubris,  dated  July  1st,  anno  regni  Car.  2, 
mHUno  sexcent.  septua.  qto.,  and  signed  Robert  Erlwin,  conditioned  to 
pay  £20,  and  if  this  be  the  same  deed,  etc.    Et  per  Cur. 

First,  the  variance  between  the  name  signed,  which  is  Erlwin,  and 
the  name  in  the  obligation,  which  is  Erlin,  is  not  material,  because 
subscribing  is  no  essential  part  of  the  deed;  sealing  is  sufficient.  The 
bond  is  a  deed  without  it,  and  so  it  is  of  the  year  of  the  king.  See 
Yelv.  193.1 


WARREN  V.  LYNCH 

In  the  Supreme  Court  of  Judicature  of  New  York,  1810 

[Reported  in  5  Johnson,  239] 

Tms  was  an  action  of  assumpsit  brought  by  the  plaintiff,  as  the  first 
endorser  of  a  promissory  note,  against  the  defendant  as  maker.  The 
liote  was  as  follows: 

^  Only  so  much  of  the  oaee  is  given  as  relates  to  this  (}uedtion. — ^Eds. 

28  433 


434  FORMATION  OF  CONTRACTS 

"Petersburg,  Va.,  August  27,  1807. 
"Four  months  after  date  I  promise  to  pay  Hopkins  Robertson  or 
order,  the  sum  of  $719,123^  cents,  witness  my  hand  and  seal.    Pay- 
able in  New  York. 

"Thomas  Lynch.  (L.  S.)" 

The  flourish  and  initials  L.  S.  at  the  end  of  the  maker's  name  con- 
stituted what  was  called  his  seal.  The  defendant  pleaded  non  as-' 
sumpsitj  with  notice  of  special  matter  to  be  given  in  evidence  at  the 
trial.i 

On  this  evidence  the  judge  was  of  opinion  that  the  plaintiff  was 
entitled  to  recover,  and  under  his  direction  the  jury  found  a  verdict 
for  the  plaintiff  for  the  amount  of  the  note  with  interest. 

Kent,  C.  J.,  delivered  the  opinion  of  the  Court.  The  two  ques- 
tions made  upon  this  case  are:  1.  What  is  the  legal  import  of  the  in- 
strument upon  which  the  suit  is  brought?  ^ 

1.  The  note  was  given  in  Virginia,  and  by  the  laws  of  that  State 
it  was  a  sealed  instrument  or  deed.  But  it  was  made  pa3rable  in  New 
York,  and  according  to  a  well-settled  rule,  it  is  to  be  tested  and  gov- 
erned by  the  law  of  this  State.  (4  Johns.  Rep.  285.)  Independent 
then  of  the  written  agreement  of  the  parties  (and  on  the  operation  of 
which  some  doubt  mi^ht  possibly  arise),  this  paper  must  be  taken  to 
be  a  promissory  note,  without  seal,  as  contradistinguished  from  a 
specialty.  We  have  never  adopted  the  usage  prevailing  in  Virginia 
and  in  some  other  States,  of  substituting  a  scrawl  for  a  seal;  *  and 

^  Statemeat  of  evidenoe  omitted. — ^Eds. 

*  Only  so  much  of  opinion  given  as  relates  to  this  question. — Eds. 

*  '*  Was  the  will  of  Ellen  Wain  under  seal?  This  is  the  question  upon  which  the 
determination  of  this  case  depends.  It  is  plain  that  in  the  preparation  of  her  last 
will|  the  testatrix  intended  to  exercise  this  power  of  appointment  and  to  exercise 
it  in  the  way  designated  by  the  donor.  She  made  particular  reference  to  the  prop- 
erty over  which  she  had  the  power,  and  in  proper  form  and  phrase  disposed  of  it, 
designating  and  appointing  the  persons  to  receive  it.  She  subscribed  her  name 
with  the  mark  following,  in  the  presence  of  two  witnesses,  and  in  the  testimonium 
clause  states,  in  terms,  that  she  has  affixed  her  hand  and  seal.  Under  such  special 
circumstances  may  we  not  assume  that  the  testatrix  intended  this  dash  of  the  peo 
as  a  seal?  A  seal  is  not  necessarily  of  any  particular  form  or  figure;  when  not  of 
wax  it  is  usually  made  in  the  form  of  a  scroll,  but  the  letters  '*L.  S."  or  the  word 
''Seal,''  enclosed  in  brackets  or  in  some  other  design,  are  in  frequent  use.  It  may, 
however,  consist  of  the  outline  without  any  enclosure;  it  may  have  a  dark  ground 
or  a  light  one;  it  may  be  in  the  form  of  a  circle,  an  ellipse,  or  a  scroll,  or  it  may 
be  irregular  in  form;  it  may  be  a  simple  dash  or  flourish  of  the  pen.  Long  v. 
Ramsay,  1  S.  &  R.  72.  Its  precise  form  cannot  be  defined;  that,  in  each  case,  will 
depend  wholly  upon  the  taste  or  fancy  of  the  person  who  makes  it. 
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what  was  said  by  Livingston,  J.,  in  the  case  of  Meredith  v.  Hinsdale; 
2  Caines,  362,  in  favor  of  such  a  substitute,  was  his  own  opinion  an^ 
not  that  of  the  Court.  A  seal,  according  to  Lord  Coke  (3  Inst.  li69), 
is  wax  with  an  impression.  StgiUum  est  cera  impressa,  quia  cera  sine 
impremone  non  est  stgiUum.  A  scrawl  with  a  pen  is  not  a  seal,  and 
deserves  no  notice.  The  law  has  not  indeed  declared  of  what  precise 
materials  the  wax  shall  consbt;  and  whether  it  be  a  wafer  or  any  other 
paste  or  matter  sufficiently  tenacious  to  adhere  and  receive  an  im* 
pression,  is  perhaps  not  material.  But  the  scrawl  has  no  one  property 
of  a  seal.  MuUum  ablvdU  imago.  To  adopt  it  as  such  would  be  at 
once  to  abolish  the  immemorial  distinction  between  writings  sealed 
and  writings  not  sealed.  Forms  will  frequently,  and  especially  when 
they  are  consecrated  by  time  and  usage,  become  substance.  The 
calling  a  paper  a  deed  will  not  make  it  one  if  it  want  the  requisite 
formalities.  "Notwithstanding,"  says  Perkins  (§  129),  "  that  words 
obligatory  are  written  on  parchment  or  paper,  and  the  obligor  de- 

"The  mere  faet  that  in  the  testimoniuin  clause  the  testatrix  states  that  she  has 
affixed  her  hand  and  seal,  is  insufficient  to  constitute  the  instrument  a  writing 
under  seal,  if  in  fact  there  be  no  seal;  hut  if  there  be  any  mark  or  impression  which 
might  reasonably  be  taken  for  a  seal,  this  statement  of  the  testatrix  will  certainly 
afford  the  strongest  evidence  that  the  mark  was  so  intended.  In  Taylor  v.  Glaser, 
eupra,  there  was  nothing  but  a  flourish  of  the  pen  below  the  aignatare,  and  it  was 
offered  to  be  shown  that  this  accompanied  Glaser's  ordinary  ngnatur&  There  was 
nothing  on  the  face  of  the  paper  which,  in  the  opinion  of  the  CJourt,  the  obligor 
oouid  have  intended  for  a  seal.  To  the  same  effect  is  the  case  of  Duncan  v.  Dun- 
can, 1  W.  322,  where  a  ribbon  had  been  inserted,  manifestly  as  a  preliminaiy  to 
the  act  of  sealing,  which  act  was  never  performed* 

"Whether  the  instroment  is  under  s^  or  not,  is  a  questioa  to  be  determined 
by  the  Court  upon  inspection;  and  whether  or  not  any  mark  or  impression  shall 
be  held  to  be  a  seal,  depends  wholly  upon  the  intention  of  the  party  executing  the 
instrument,  as  exhibited  on  the  face  of  the  paper  itself.  The  dash,  which  follows 
the  signature  in  this  case,  it  must  be  conceded,  is  not  in  the  usual  or  ordinary 
form  of  a  seal,  but  as  no  particular  form  is  prescribed  by  law,  we  think  that  upon 
a  consideration  of  the  plain  requirements  of  the  writing  creating  the  power,  and 
of  the  manifest  purpose  and  effort  of  the  testatrix  to  execute  that  power,  in  the 
manner  designated,  and  her  avowed  purpose  to  affix  a  seal,  together  with  the 
|>re8ence  of  a  mark  or  flourish  of  the  pen,  which  may  be  taken  as  such,  we  are 
justified  in  aasuming  that  the  mark  was  made  and  intended  for  a  seal,  and  that 
the  writing  is  in  this  respect  in  complianoe  with  the  donor's  directions.  It  is  said 
that  the  same  or  a  similar  nuuk  is  found  in  other  parts  of  the  will,  used  for  punc- 
tuation, and  that  thb  is  a  circumstance  evidencing  a  different  intention  of  the 
testatrix.  But  if  the  testatrix  did  use  a  maik  in  this  form  indifferently  for  a 
comma,  a  colon,  or  a  period,  what  good  reason  is  there  for  supposing  she  did  not 
also  use  it  for  a  seal?"  Clark,  J.,  in  Hacker's  Appeal  (1888),  121  Pa.  St.  19% 
20a-205.— Eds. 
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livereth  the  same  as  his  deed,  yet  if  it  be  not  sealed,  at  the  time  of  the 
deliveryi  it  is  but  an  eacrotd^  though  the  name  of  the  obligor  be  sub* 
scribed."    I  am  awa>re  that  ingenious  criticism  may  be  indulged  at  the 
expense  of  this  and  of  many  of  our  legal  usages,  but  we  ought  to  re* 
quire  evidence  of  some  positive  and  serious  public  inconvenience 
before  we,  at  one  stroke,  annihilate  so  well-established  and  venerable 
a  practice  as  the  use  of  seals  in  the  authentication  of  deeds.    The  ob- 
ject in  requiring  seals,  as  I  humbly  presume,  was  misapprehended 
both  by  President  Pendleton  and  by  Livingston,  J.    It  was  not,  as 
they  seem  to  suppose,  because  the  seal  helped  to  designate  the  party 
who  affixed  it  to  his  name.    lata  ratio  nvUiua  pretii,  says  Vinnivs,  in 
Inst.  2,  10,  5,  nam  et  aUeno  anmdo  axgnare  licet.    Seals  were  never  in* 
troduced  or  tolerated  in  any  code  of  law,  because  of  any  family  im- 
pression or  image  or  initials  which  they  might  contain.    One  person 
might  always  use  another's  seal,  both  in  the  English  and  in  the  Rcunan 
law.   The  policy  of  the  rule  consists  in  giving  ceremony  and  solemnity 
to  the  execution  of  important  instruments,^  by  means  of  which  the 
attention  of  the  parties  is  more  certainly  and  ejffectually  fixed,  and 
frauds  less  likely  to  be  practised  upon  the  unwary.    Preadent  Pendle- 
ton, in  the  case  of  Jones  and  Temple  v.  Logwood,  1  Wash.  Rep.  42, 
which  was  cited  upon  the  argument,  said  that  he  did  not  know  of  any 
adjudged  case  that  determines  that  a  seal  must  necessarily  be  some- 
thing impressed  on  wax;  and  he  seemed  to  think  that  there  was  noth- 
ing but  Lord  Coke's  opinion  to  govern  the  question.    He  certainly 
could  not  have  examined  this  point  with  his  usual  diligence.    The 
ancient  authorities  are  explicit,  that  a  seal  does,  in  legal  contempla- 
tion, mean  an  impression  upon  wax.    ''It  is  not  requisite,"  according 
to  Perkins  (§  134),  'Hhat  there  be  for  every  grantor  who  is  named  in 
the  deed  a  several  piece  of  wax,  for  one  piece  of  wax  may  serve  for  all 
the  grantors  if  every  one  put  his  seal  upon  the  same  piece  of  wax." 
And  Brooke  (tit.  Faits,  30  and  17}  uses  the  same  language.    In  Light- 
foot  and  Butler's  Case,  which  was  in  the  Exchequer,  29  Elia.  (2  Leon. 
21)  the  Barons  were  equally  explicit  as  to  the  essence  of  a  seal,  though 

^  "  A  word  as  to  the  solemnity  spoken  of  by  Chief  Juslioe  Kent.  Does  it  ooofliBt 
in  the  mere  symbol?  Is  there  any  more  solemnity  in  a  bit  of  wafer  than  in  a  scroll 
made  with  a  pen?  The  feeling  of  solemnity,  if  any,  attending  the  execution  of  a 
sealed  instrument,  arises  from  a  sense  of  the  effect  of  the  instrument,  and  not  from 
the  symbol  used  to  characterise  it  as  a  sealed  instrument;  and  as  to  the  remarii:  of 
the  Court,  that  to  adopt  a  scroll  for  a  seal  would  be  to  abolish  all  distinction 
between  writings  sealed  and  writings  not  sealed,  I  apprehend,  with  great  respect, 
it  was  not  well  eonsidefed."  Halsted,  C.,  in  Corrigan  t.  Trenton  Delaware  FaUs 
Co.  (1845),  1  Habt.  Ch.  52.— Eds. 
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they  did  not  all  concur  upon  the  point,  as  stated  in  Perkins.  One  of 
them  said  that  twenty  men  may  seal  with  one  seal  upon  one  piece  of 
wax  only,  and  that  should  serve  for  them  all,  if  they  all  laid  their 
hands  upon  the  seal;  but  the  other  two  Barons  held  that  though  they 
might  aU  seal  a  deed  with  one  seal,  yet  it  must  be  upon  several  pieces 
of  wax.^  Indeed  this  point,  that  the  seal  was  an  impression  upon  wax, 
seems  to  be  necessarily  assumed  and  taken  for  granted  in  several 
other  passages  which  might  be  cited  from  Perkins  and  Brooke,  and 
also  in  Selden's  Notes  to  Fortescue  (De  Laud.  p.  72} ;  and  the  nature 
of  a  seaJ  is  no  more  a  matter  of  doubt  in  the  old  Elnglish  law  than  it  is 
that  a  deed  must  be  written  upon  paper  or  parchment,  and  not  upon 
wood  or  stone.*  Nor  has  the  common  law  ever  been  altered  in  West- 
minster Hall  upon  this  subject,  for  in  the  late  case  of  Adam  v.  Keer,  1 
Bos.  &  Puller,  360,  it  was  made  a  question  whether  a  bond  executed 
m  Jamaica,  with  a  scrawl  of  the  pen,  according  to  the  custom  of  that 
island,  should  operate  as  such  in  England,  even  upon  the  strength  of 
that  usage. 

The  civil  law  understood  the  distinction  and  solemnity  of  seals  as 
well  as  the  common  law  of  England.  Testaments  were  required  not 
only  to  be  subscribed,  but  to  be  sealed  by  the  witnesses.  Svbscrip^ 
Hone  testiumy  et  ex  edido  proBtoris,  stgnacula  testamentis  imponerentur 
(Inst.  2,  10,  3).  The  Romans  genemlly  used  a  ring,  but  the  seal  was 
valid  in  law,  if  made  with  one's  own  or  another's  ring;  and,  according 
to  Heineccius  {Elementa  juris  dmUs  secundum  crd.,  Inst.  497),  with 
any  other  instrument  which  would  make  an  impression,  and  this,  he 
says,  is  the  law  to  this  day  throughout  Germany.  And  let  me  add 
that  we  have  the  highest  and  purest  classical  authority  for  Lord 
Coke's  definition  of  a  seal.  Quid  si  in  ejusfmodi  eera  centum  sigiUa  hoc 
annvlo  tmpresserof    (Cicero.  Academ.  QusBst.  Lucul.  4,  26.) 

Rvie  refused.^ 

^  **It  k  true  that  one  piece  of  wax  may  serve  as  a  seal  for  several  persons,  if 
each  of  them  itnpressee  it  himself,  or  one  for  all,  by  proper  authority,  or  in  the 
preeenee  of  afi,  as  was  held  in  Ball  v.  Dnnstervflle  *  foUowing  Lord  Lovelaoe's 
CaBe,t  but  then  it  must  appear  by  the  deed  and  profess  to  be  the  seal  of  each, 
whereas  here  the  seal  api)ears  by  the  deed,  and  jMofeeses  to  be  the  seal  not  of 
individuals,  but  of  a  corporation.''  Lord  Demnan,  C.  J.^  in  Gooeh  v.  Goodman, 
2  Q.  B.  580,  fi08.  And  see,  Atlantio  Dock  Co.  v.  Leavitt  (1873),  54  N.  Y.  35,  aoc. 
—Eds. 

«4T.  R.  313.  t  W.  Jones,  268. 

*  "This  writing  must  be  in  paper  or  parchment,  for  if  an  agreement  be  written 
on  a  piece  of  wood,  linen,  the  bark  of  a  tree,  a  stone,  or  the  like,  and  this  be  sealed 
and  delivered,  this  is  no  good  deed.'*    Sheppard's  Touchstone,  54. — Eds. 

*  The  General  Construction  Law  of  New  York  (Consolidated  Laws,  Chap.  22), 
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PARKS  V.  HAZLERIGG 

In  the  Supreme  Court  of  Indiana,  1845 

[Reported  in  7  Blackford,  536] 

SuLUVAN,  J.  This  was  an  action  of  debt  on  an  appeal-bond.  The 
plaintiff  declared  against  Hazlerigg,  Kizer,  Russell,  and  Dugan;  for 
that  the  defendants,  on,  etc.,  at,  etc.,  by  their  certain  writing  obliga- 
tory sealed  with  their  seals,  etc.,  acknowledged  themselves  to  be  held 
and  firmly  bound,  etc.  On  oyer  it  appeared  that  the  above  defendants 
were  named  in  the  bond  as  obligors.  There  were  four  seals  affixed  to 
the  bond,  but  it  was  signed  only  by  Hazlerigg,  Russell,  and  Dugan. 
Opposite  to  the  fourth  seal  there  was  no  signature.  Demurrer  to  the 
declaration  and  judgment  for  the  defendants. 

This  case  presents  the  simple  question,  whether  it  is  necessary  to 
the  validity  of  a  bond,  which  has  been  sealed  by  the  obligor,  that  it  be 
»gned  by  him  also. 

At  common  law,  signing  was  not  necessary  to  the  validity  of  a  deed. 
2  Blacks.  Ck>mm.  305-306.  Cromwell  v.  Grunsden,  2  Salk.  462. 
To  this  point  it  is  not  necessary  to  multiply  authorities.  It  has  been 
intimated  that  smce  the  Statute  of  Frauds  and  Perjuries,  signing,  as 
well  as  sealing,  is  necessary,  2  Blacks.  Comm.,  supra;  but  the  better 
opinion  seems  to  be,  that  the  statute  has  made  no  alteration  in  this 
respect,  since  it  applies  only  to  mere  agreements  and  not  to  deeds.^ 
1  Shepp.  Touch.,  by  Preston,  56j  note  24;  Hurlstone  on  Bonds,  8. 
''Signing,"  says  Gresley,  in  his  Equity  Evidence,  p.  121,  in  speaking 
of  the  execution  of  a  deed,  "is  not  ordinarily  essential,  but  it  is  always 
as  well  to  prove  it  as  a  regular  part  of  the  transaction.    Besides,  it 

sec.  44,  reads:  ''The  private  seal  of  a  person,  other  than  a  corporation,  to  any  in- 
strument or  writing  shall  consist  of  a  wafer,  wax  or  oilier  similar  adhesive  sub- 
stance affixed  thereto,  or  of  paper  or  other  similar  substance  affixed  thereto,  by 
mucilage  or  other  adhesive  substance,  or  of  the  word  'seal,'  or  the  letters  'L.  S.,' 
opposite  the  signature." — Eds. 

^  The  Real  Property  Law  of  New  York  (Consolidated  Laws,  Chap.  50),  sec.  242» 
reads:  "An  estate  or  interest  in  real  property,  other  than  a  lease  for  a  term  not 
exceeding  one  year,  or  any  trust  or  power,  over  or  concerning  real  property,  or  in 
any  manner  relating  tiiereto,  eannot  be  created,  granted,  assigned,  surrendered  or 
declared,  unless  by  act  or  operation  of  law,  or  by  a  deed  or  conveyance  in  writing, 
subscribed  by  the  person  creating,  granting,  assigning,  surrendering  or  declaring 
the  same,  or  by  his  lawful  agent,  thereunto  authorised  by  writing." 

f&nilar  statutes  exist  in  most  of  the  states. — Eds. 
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assists  the  other  parts  of  the  proof  of  execution,  for  the  circumstance 
that  the  party  has  written  his  name  opposite  to  the  seal,  on  an  instru- 
ment bearing  on  its  face  a  declaration  that  it  was  sealed  by  him,  is 
prima  facie  evidence  of  sealing  and  delivery/'  The  common  law, 
therefore,  remains  unchanged,  and  signing  was  not  essential  to  the 
validity  of  the  bond  declared  on  in  this  case.  If  the  plaintiff  can  prove 
that  Kizer,  with  the  other  defendants,  sealed  the. bond,  the  proof 
will  support  the  declaration,  which  is  in  the  usual  form.  The  Court 
erred  in  sustaining  the  demurrer. 


PILLOW,  Plaintiff  in  Error,  v.  ROBERTS 

In  the  Supreme  Court  of  the  United  States,  1851 

[Reported  in  13  Howard,  472] 

Grier,  J.,  delivered  the  opinion  of  the  Court. 

On  the  trial  ^  the  plaintiff  below  gave  in  evidence  a  patent  for  the 
land  in  dispute,  from  the  United  States  to  Zimri  V.  Heniy,  dated 
May  7th,  1835;  and  then  offered  a  deed  from  said  Henry  to  himself, 
dated  November  10th,  1849.  This  deed  purported  to  be  acknowledged 
before  the  clerk  of  the  Circuit  Court  of  Walworth  County,  in  the 
State  of  Wisconsin,  and  was  objected  to,  *  *  *  because  the  seal 
of  the  Circuit  Court  authenticating  the  acknowledgment  was  an  im- 
pression stamped  on  paper,  and  not  ^'on  wax,  wafer,  or  any  other 
adhesive  or  tenacious  substance.'^ 

Formerly  wax  was  the  most  convenient,  and  the  only  material  used 
to  receive  and  retain  the  impression  of  a  seal.  Hence  it  was  said: 
*^Sigiltum  est  cera  vnvpresm;  quia  cera,  sine  imyreesioney  mm  est  sigiU 
lum.^'  But  this  is  not  an  allegation,  that  an  impression  without  wax 
is  not  a  seal.  And  for  this  reason  courts  have  held  that  an  impression 
made  on  wafers  or  other  adhesive  substance  capable  of  receiving  an 
impression,  will  come  within  the  definition  of  cera  impreesa.  If,  then, 
wax  be  consl^rued  to  be  merely  a  general  term  including  within  it  any 
substance  capable  of  receiving  and  retaining  the  impresmon  of  a  seal, 
we  cannot  perceive  why  paper,  if  it  have  that  capacity,  should  not  as 
well  be  included  in  thfe  category.  The  simple  and  powerful  machine, 
now  used  to  impress  public  seals,  does  not  require  any  soft  or  adhesive 

'  The  action  was  ejectment.    A  portion  of  the  opinicm  has  been  omitted. — Eds. 
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substance  to  receive  or  retain  their  impression.  The  impression  made 
by  such  a  power  on  paper  is  as  well  defined,  as  durable,  and  less 
likely  to  be  destroyed  or  defaced  by  vermin,  accident,  or  intention, 
than  that  made  on  wax.  It  is  the  seal  which  authenticates,  and  not 
the  substance  on  which  it  is  impressed;  and  where  the  C!ourt  can 
reoogpize  its  identity,  they  should  not  be  called  upon  to  analyze  the 
material  which  exhibits  it.  In  Arkansas,  the  presence  of  wax  is  not 
necessary  to  give  validity  to  a  seal ;  and  the  fact  that  the  public  officer 
in  Wisconsin  had  not  thought  proper  to  use  it,  was  sufficient  to  raise 
the  presumption  that  such  was  the  law  or  custom  in  Wisconsin  till 
the  contrary  was  proved.  It  is  time  that  such  objections  to  the  valid- 
ity of  seals  should  cease.  The  CJourt  did  not  err,  therefore,  in  over- 
ruling the  objections  to  the  deed  ojffered  by  the  plaintiff.^ 

1  "The  release  purported  to  be  signed  by  the  plaintiff  and  various  other  cred- 
itors of  the  defendant  Taylor.  It  was  produced  before  the  Court  on  t)ie  trial,  and 
the  Court  could  decide  from  inspection  whether  or  not  it  was  under  seal.  No  oral 
evidence  on  the  subject  b  contained  in  the  cas^.  The  only  ground  upon  which  the 
exception  to  this  finding  rests  is,  that  in  the  printed  copy  of  the  release  contained 
in  the  case,  a  two-cent  internal  revenue  stamp  appears  opposite  the  signature  of 
each  creditor,  in  the  place  appropriate  for  a  seaL  There  is  nothing  in  the  case  to 
show  that  these  stamps  were  not  used  as  seals,  or  laid  over  some  substance  capable 
of  receiving  an  impression,  and  employed  for  that  purpose.  In  the  absence  of  any 
such  evidence  the  finding  of  the  Court,  based  upon  an  inspection  of  the  instru- 
ment, cannot  be  disturbed.'' — ^Rapallo,  J.,  in  Van  Bokkelen  v.  Taylor  (1875),  62 
N.  Y.  105, 108. 

"The  certificate  of  the  protest  of  the  bill  of  exchange  by  the  notary  in  Norway 
was  properly  received  in  evidence.  It  is  in  due  form,  and  bears  what  purports  to  be 
the  seal  of  the  notary.  The  seal,  it  is  true,  is  impressed  directly  on  the  pi^ier  by 
a  die  with  which  ink  was  used.  This  is  evident  from  inspection  of  the  original, 
which  has  been  transmitted  to  us  from  the  Court  below  for  our  personal  exam- 
ination. 

"The  use  of  wax,  or  some  other  adhesive  substance  upon  which  the  seal  of  a 
public  officer  may  be  impressed,  has  long  since  ceased  to  be  regarded  as  important. 
It  is  enough.  In  the  absenee  of  positive  law  prescribing  otherwise,  that  the  impress 
of  the  seal  is  made  upon  the  paper  itself  in  sudi  a  manner  as  to  be  readily  identified 
upon  inspection.''— Fidd,  J.,  in  Pierce  v.  Indseth  (1882),  106  U.  S.  546,  548. 

"Whether  an  instrument  is  under  seal  or  not  is  a  question  for  the  Court  upon 
inspection;  whether  a  mark  or  character  shall  be  held  to  be  a  seal  depends  upon  the 
intention  of  the  executant,  as  shown  by  the  paper.  Hacker's  Appeal,  121  Pa.  St. 
192;  Pillow  V.  Roberts,  vb,  supra" — ^liraB,  J., in  Jacksonville,  etc.,  R. &  N.  Oa. 
V.  Hooper  (1896),  160  U.  S.  514. 

C/.  Lonh  ▼.  Niesl^  (1893),  156  Pa.  St.  329. 

In  numerous  Jurisdictions  the  common  law  definition  of  a  seal  has  been 
modified  by  statute.    See  Stimson's  Amer.  Stat.  Law,  sees.  1564-5. 

For  an  exhaustive  "Note  on  Seals,"  see  Gray's  Cases  on  Property  (2nd  ed*.), 
Vol.  Ill,  pages  559-569.— Eds. 
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Section  II. — Deliveby 

STEFANOS  XENOS  and  Another,  Appbllanto,  v.  FRANCIS  D. 

WICKHAM,  Respondent 

In  the  House  of  Lords,  1866 

[Reported  in  Law  Reports,  2  House  of  Lords  Cases,  296] 

This  was  an  appeal  against  a  decision  of  the  Court  of  Exchequer 
Chamber,^  which'  (diss,  Blackburn  and  Mellor,  JJ.)  had  affirmed  a 
decision  of  the  Court  of  Common  Pleas,^  in  an  action  between  these 
parties  on  a  time  policy  on  a  ship. 

The  appellants  are  shipowners,  canying  on  business  under  the  name 
of  the  Greek  and  Oriental  Steam  Navigation  Company,  and  as  such 
were  the  owners  of  the  ship  Leonidas.  The  respondent  is  the  chair* 
man  and  the  representative  of  the  Victoria  Fire  and  Marine  Insurance 
Company.  The  declaration  alleged,  in  the  usual  form,  that  the  plain* 
tiffs  caused  their  vessel  to  be  insured  by  this  company  for  the  space 
of  twelve  months,  from  April  25th,  1861,  to  April  24th,  1862,  on  a 
policy  valued  at  £1000,  upon  a  ship  valued  at  £13,000,  and  the  loss 
was  alleged  to  have  occurred  by  perils  of  the  sea.  There  was  also  a 
count  in  trover  for  the  policy. 

The  defendant  pleaded  several  pleas,  some  ot  which  alone  are 
material.  The  first  denied  the  insurance  as  alleged;  the  fourth  stated 
that  after  the  making  of  the  policy  the  same  remained,  with  the 
plaintiffs'  consent,  in  the  hands  of  the  defendant,  and  while  it.  so 
remained,  and  before  the  loss,  the  plaintiffs  requested  the  defendant, 
for  the  purpose  of  putting  an  end  to  the  policy,  to  cancel  the  same  and 
make  a  return  to  the  plaintiffs  of  the  premium;  that,  in  compliance 
with  such  request,  and  before  the  loss,  the  defendant  did  cancel  the 
policy,  and  thereby  put  an  end  to  the  risk,  etc.  To  the  count  in 
trover  the  defendant  pleaded  not  guilty,  and  not  possessed. 

Issue  was  taken  on  all  these  pleas,  and  the  cause  was  tried  before 
Lord  Erie,  C.  J.,  when  it  appeared  that  on  April  26th,  1861,  the 
plaintiffs  employed  Lascaridi,  an  insurance  broker,  to  effect  for  them 
a  policy  on  the  ship  Leonidas  for  £2000  at  £8  Ss.  per  cent,  from 
April  25th,  to  October  25th.  In  the  case  of  private  underwriters  at 
Lloyd's,  it  is  customary  to  have  only  one  slip,  which  is  signed  by  the 

'  18  C.  B.  (N.  8.)  381.  */Wd.,  435. 
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different  underwriters  for  the  amounts  for  which  they  are  willing  to 
undertake  the  insurance.  In  the  case  of  insurance  companies  a 
separate  slip  is  prepared  by  the  brokers  of  the  assured  for  each  com* 
pany,  and  the  policy  is  afterward  prepared  and  filled  up  from  the 
slip  by  the  officers  of  the  company,  and  is  kept  by  the  company  tmtil 
sent  for  by  the  assured  or  his  broker. 

In  accordance  with  the  usual  practice  Lascaridi  prepared  for  the 
respondent's  company  a  slip  embodying  the  terms  of  the  proposed 
insurance,  an4  got  it  initialed  by  E.  J.  Sprange,  a  clerk  of  the  com- 
pany, for  the  sum  of  £2000.  This  was  left  at  the  office  of  the  company 
in  order  that  the  policy  might  be  made  out.  Before  the  policy  was 
made  out,  the  plaintiffs  sent  to  Lascaridi  a  letter,  tlated  April  29th, 
1861,  desiring  him  to  "cancel  Leonidas  insurance,  and  insure  the 
same  for  all  the  year  and  for  all  seas  at  £10  10s.  per  cent.''  On 
April  30th  Lascaridi  called  at  the  respondent's  office,  and  stated  that 
he  did  not  wish  the  policy  already  mentioned  to  proceed,  but  desired 
to  effect  another.  The  slip  for  the  insurance  for  £2000  for  six  months 
was  then  destroyed,  and  another  slip  was  prepared  by  him,  and 
initialed  by  the  respondent's  clerk,  ''E.  J.  S.,"  on  the  Leonidas  for 
£1000  for  twelve  months,  from  April  25th,  1861,  on  ''hull,  stores,  and 
machinery,  valued  at  £13,000."  On  May  1st  Lascaridi  sent  to  the 
plaintiffs  an  accoimt  debiting  them  with  the  sum  of  £338,  as  payable 
by  them  in  respect  of  insurances  on  the  Leonidas,  and  drew  on  them, 
as  of  that  date,  for  that  sum  at  three  months.  They  accepted  the 
bill,  and  when  they  did  so  Lascaridi  told  them  that  the  policy  would 
be  ready  in  a  day  or  two.  This  bill  was  paid  at  maturity.  In  the 
course  of  a  few  days  afterward  a  policy  in  the  usual  form  of  the  com- 
pany was  filled  up  from  the  slip,  and  was  dated  May  1st,  1861. 

The  custom,  as  between  insurance  companies  and  insurance 
brokers,  is  for  the  compatiies  to  give  credit  to  the  brokers  for  the 
premiums,  debiting  them  in  account  with  the  amount  of  such  pre- 
miums, and  when  insurances  are  effected  (as  this  was)  for  cash,  or  on 
cash  account,  all  premiums  for  insurances  effected  during  eacb  month 
are  payable  on  the  8th  of  the  succeeding  month.  Just  before  the 
expiration  of  this  credit  a  debit  note  is  sent  to  the  broker,  with  a  state- 
ment of  the  amount  of  the  premiums  due,  less  a  discount  and  a 
brokerage  at  15  per  cent.  On  June  8th  a  debit  note  was  sent  from  the 
respondent's  office  to  that  of  Lascaridi.  On  its  being  presented, 
Laacaridi's  clerk  said  that  no  premium  was  due,  and,  upon  a  second 
messenger  being  sent  with  the  policy,  which  was  expressed  to  be  duly 
''signed;  sealed,  and  delivered,"  and  the  debit  note,  the  clerk  re- 
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peated  the  statement,  and  said  that  the  policy  ought  not  to  have  gone 
fonnrard.  In  the  course  of  the  day  one  of  the  clerks  of  Lascaridi 
called  at  the  office  of  the  company ,  and  said  that  the  policy  had  been 
put  forward  in  error,  and  requested  that  it  should  be  cancelled.  A 
memorandum  of  cancellation  was  thereupon  endorsed  on  the  policy 
in  these  terms:  '^Settled  a  return  of  the  whole  premium  on  the  within 
policy,  and  cancelled  this  insurance,  no  ride  attaching  thereto/' 
This  memorandum  was  signed  by  two  directors,  witnessed,  and 
registered  in  the  regular  way.  The  debit  against  Lascaridi  for  the 
premimn  was  cancelled,  but  he  was  charged  with  the  stamp,  and 
the  policy  was  handed  to  his  clerk,  with  the  memorandum  of  cancella- 
tion thereon,  that  he  might,  if  he  could,  obtain  from  the  stamp  office 
a  return  of  the  stamp  duty.  On  the  morning  of  September  2d,  1861, 
Lascaridi's  clerk  called  at  the  office  of  the  company  with  the  policy, 
scdd  that  the  cancellation  had  been  made  by  mistake,  and  wished 
the  policy  to  be  reinstated.  He  was  informed  that  if  the  ship  was 
safe,  and  not  in  the  Baltic,  there  would  be  no  objection,  and  he  was 
requested  to  call  again  for  an  answer.  At  twenty  minutes  past  eight 
o'clock  on  the  morning. of  that  day  intelligence,  by  telegram,  had  been 
received  at  Lloyd's,  stating  that  the  Leonidas  was  stranded  on  the 
Nervo,  but  this  intelligence  was  not  known  to  the  respondent  till 
3  o'clock  in  the  afternoon  of  that  day.  The  reinstatement  of  the 
policy  was  then  refused.  It  was  admitted  that  the  appellants  had  not, 
in  fact,  authorized  the  cancellation  of  the  policy,  nor  did  they  ever 
receive  back  from  Lascaridi  any  part  of  the  premium  or  any  credit 
for  the  same. 

The  Lord  Chief  Justice,  on  these  facts,  directed  a  verdict  for  the 
defendant,  but  reserved  leave  to  the  plaintiffs  to  move  to  enter  a 
verdict  for  them  if  the  Court,  should  be  of  opinion  that  the  policy  was 
binding  on  the  company,  and  had  been  cancelled  without  authority. 
A  rule  to  that  effect  having  been  obtained,  it  wasj  after  argument, 
discharged,  and  this  decision  was  confirmed  on  appeal  to  the  Excheq- 
uer Chamber.    The  present  appeal  was  then  brought. 

The  judges  were  sunmioned,  and  Lord  Pollock,  C.  B.,  Willes,^ 
Blackburn,  Mellor,^  JJ.,  Pigott,  B.,  and  Smith,^  J.,  attended. 

The  following  question  was  put  to  the  judges: 

''Whether,  on  the  facts  stated  in  the  special  case,  the  Victoria  Fire 
and  Marine  Lisurance  Company  was,  when  the  ship  Leonidas  was 

^  The  opinions  of  Willes,  Mellor  and  Smith,  JJ.,  and  of  the  Lord  Qiancellor 
(Lord  Chelmsford),  have  been  omitted.  WiUes  and  Smith,  JJ.,  were  of  opinion 
that  the  poUoy  had  not  been  delivered. — Eds. 
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lost,  liable  as  insurer  to  the  plaintiffs  on  the  policy,  or  alleged  policy, 
in  the  pleadings  mentioned?  It  is  to  be  assumed  that  the  ship 
Leonidas  was  totally  lost  on  September  1st,  1861." 

PiGOTT,  B.  My  Lords,  in  answer  to  your  Lordships'  question — 
vis.,  '' Whether,  on  the  facts  stated  in  the  special  case,  the  Victoria 
Fire  and  Marine  Insurance  Company  was,  when  the  ship  Leonidas 
was  lost,  on  September  1st,  1861,  liable  as  insurer  to  the  plaintiffs 
on  the  alleged  policy  in  the  pleadings  mentioned,"  I  answer  that,  in 
my  opinion,  the  company  was  so  liable.^ 

It  is  on  the  circumstance  of  the  policy  remaining  in  the  hands  of 
the  defendant,  as  above  stated,  that  the  question  depends,  whether 
the  transaction  constituted  a  complete  contract  in  law  and  fact  or 
not.    I  am  of  opinion  that  it  was  complete. 

What  inference  might  have  been  drawn  from  the  fact  of  its  so  re- 
maining if  there  were  no  explanation  about  it,  it  is  unnecessary  to 
consider;  for  we  have  the  reason  given;  and  that  reason  is,  not  that 
it  awaited  anything  to  be  done  upon  it  by  the  defendant,  or  to  be 
assented  to  by  the  plaintiffs,  but  that  it  was  there  only  till  sent  for 
by  the  assured  or  his  broker,  oir  in  other  words,  that  it  remained  there 
according  to  the  trade  usage  or  by  tacit  understanding.  This  reason 
necessarily  implies  that  in  all  other  respects  it  was  a  completed  trans- 
action. But  farther,  it  is  plain  that  the  formal  assent  of  the  plaintiffs 
was  not  wanting  to  any  of  the  terms  of  the  policy,  for  that  was 
evidently  intended  to  be,  and  accordingly  was,  made  out  in  the 
defendant's  usual  form,  filled  up  with  the  particulars  from  the  slip. 
But  farther,  the  defendant  acted  upon  the  policy  as  a  perfected  trans- 
action, when,  on  June  8th,  he  demanded  pa3maent  of  the  premium 
for  which  he  had  given  credit  to  the  broker.  In  the  face  of  this  de- 
mand, I  confess  it  seems  startling  that  the  defendant  can  be  heard  to 
say  that  there  was  no  complete  contract  subsisting  at  that  period. 
It  was  in  form  complete,  and  was  shown,  by  the  conduct  of  all  the 
parties  to  it,  to  be  believed  and  intended  by  them  all  (apart  from 
Lascaridi's  fraud)  to  be  also  completely  in  operation. 

It  seems,  therefore,  to  be  reduced  to  this — ^vis.,  Was  it  essential 
that  the  deed  should  be  given  out  of  the  defendant's  possession  in 
order  to  its  perfect  delivery  as  an  operative  instrument?  I  know  of 
no  such  necessity  in  taw  or  good  sense. 

Sheppard,  in  his  Touchstone,  writing  of  the  requisites  of  a  good 
deed,  treats,  fifthly,  of  delivery  as  a  matter  of  fact  to  be  tried  by 
jurors,^  and  by  the  whole  context  shows  that  it  is  a  question  of  inten- 
>  Portion  of  the  opinion  omitted. — Eds.  *  Vol.  I.,  ch.  4,  p.  54. 
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tion.  He  afterward  ^  aays  that  '^ Delivery  is  either  actaal — i.  e.,  by 
doing  eomething  and  saying  nothing — or  else  verbal — i.  e,,  by  sajdng 
something  and  doing  nothing,  or  it  may  be  by  both;  and  either  of 
these  may  make  a  good  delivery  and  a  perfect  deed/' 

Doe  d.  Gamons  v.  Knight  ^  is  an  authority  most  satisfactoiy  on 
this  subject,  and  it  is  only  necessary  to  quote  one  passage  fiom  the 
judgment  of  the  Court  as  delivered  by  Bayley,  J.  He  says:  '^  Where 
an  instrument  is  formally  sealed  and  delivered,  and  there  is  nothing 
to  qualify  the  delivery  but  the  keeping  the  deed  in  the  hands  of  the 
executing  party,  nothing  to  show  that  he  did  not  intend  it  to  operate 
immediately,  it  is  a  valid  and  effectual  deed,  and  the  delivery  to  the 
party  who  is  to  take  by  it,  or  to  any  person  for  his  use,  is  not  essential." 
This  passage  seems  to  be  exactly  applicable  to  the  facts  of  the  present 
case,  with  this  addition,  that  there  is  here  not  only  nothing  to  qualify 
the  delivery,  but,  as  above  su^ested,  much  to  show  that  the  defend- 
ant did  intend  it  to  be  unqualified,  and  a  deed  in  full  operation. 

I  therefore  answer  your  Lordships'  question  in  favor  of  the  plain- 
tiffs, and  in  the  affirmative. 

Blackburn,  J.  I  answer  your  Lordships'  question  in  the  affirm- 
ative. Two  questions  are  involved  in  your  Lordships'  question. 
First,  whether  the  policy  before  June  8th  was  so  executed  as  to  bind 
the  defendant's  company  to  the  plaintiffs;  second,  whether  the  trans- 
action between  the  defendant's  company  and  Lascaridi  (the  plain- 
tiffs' broker)  operated  so  as  to  release  the  defendant  from  the  obliga- 
tion he  had  contracted  to  the  plaintiffs,  supposing  the  policy  to  have 
been  so  executed. 

I  have  already,  in  the  judgment  I  delivered  in  the  Court  below, 
expressed  the  reasons  for  my  opinion  at  length.'  And  as  I  have  not 
been  induced,  by  anything  I  have  heard  at  your  Lordships'  bar,  to 
alter  the  opinion  I  then  expressed,  I  thmk  it  better  to  refer  your 
Lordships  to  that  printed  opinion  than  to  repeat  the  opinion  I  there 
gave. 

I  have  had  an  opportimity  oi  perusing  the  opinions  of  my  Brothers 
Willes  and  Smith,  and,  if  I  understand  them  rightly,  they  agree  with 
me  in  thinking  that  if  the  policy  was  binding  before  June  8th,  what 
occurred  subsequently  would  not  discharge  the  company.  I  shall, 
therefore,  say  nothing  more  on  that  branch  of  the  question. 

As  to  the  other  branch,  I  should  wish  to  call  your  Lordships'  atten- 
tion to  what  I  think  are  the  real  points  in  controversy. 

They  are,  I  think,  two;  one  of  fact,  the  other  of  law. 

'  Vol.  I.,  ch.  4,  p.  57.  »  6  B.  &  C.  002.  » 13  C.  B.  (N.  S.)  461. 
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The  question  of  fact  is,  I  think,  this:  Was  the  policy  resUIy,  in  fact, 
intended  by  both  sides  to  be  finally  executed  and  binding  from  the 
time  when  the  directors  of  the  defendant's  company  aflSxed  their 
seals  to  it,  and  left  it  in  their  office;  or  was  it,  in  fact,  intended  that 
the  assured  or  their  brokers  should  exercise  a  subsequent  discretion  as 
to  whether  they  would  accept  it  or  not. 

If  I  thought  that  the  parties  did  not,  in  fact,  intend  it  to  be  then 
finally  binding,  I  do  not  think  there  would  be  any  magic  in  the  law 
to  make  it  binding  contrary  to  their  intention;  but  I  submit  to  your 
Lordships  that  the  statements  in  the  case  as  to  what  is  stated  to  be 
''always"  the  practice,  and  the  statements  there  as  to  what  was  done 
in  this  particular  case,  show  that  the  intention  of  both  parties  was» 
that  the  policy,  when  drawn  up  by  the  company  in  conformity  with 
the  instructions  in  the  advice  slip  sent  in  by  the  broker,  should  be 
finally  binding  as  soon  as  executed  by  the  officers  of  the  company. 
It  was  not  intended  by  either  side  that  anything  more  should  be  done, 
but  that  the  policy  from  that  time  should  be  binding,  and  should  lie 
in  the  company's  office  as  the  property  of  the  assured  till  sent  for  by 
them,  and  then  be  handed  over  to  their  messenger. 

It  seems  that  some  of  the  judges  take  a  different  view  of  the  fact, 
and  think  it  really  was  intended  that  the  policy  should  not  be  finally 
binding  till  something  more  was  done  by  the  assured.  Your  Lord- 
ships will  decide  which  is  the  true  view  of  the  fact& 

Then,  assuming  that  the  intention  really  was  that  the  policy  should 
be  binding  as  soon  as  executed,  and  should  be  kept  by  the  company 
as  a  bailee  for  the  assured,  the  question  of  law  arises,  whether  the 
policy  could  in  law  be  operative  until  the  company  parted  with  the 
physical  possession  of  the  deed. 

I  can,  on  this  part  of  the  case,  do  little  more  than  state  to  your 
Lordships  my  opinion,  that  no  particular  technical  form  of  words  or 
acts  is  necessary  to  render  an  instrument  the  deed  of  the  party  sealing 
it.  The  mere  affixing  the  seal  does  not  render  it  a  deed;  but  as  soon 
as  there  are  acts  or  words  sufficient  to  show  that  it  is  intended  by  the 
party  to  be  executed  as  his  deed  presently  binding  on  him,  it  is  suffi- 
cient. The  most  apt  and  expressive  mode  of  indicating  such  an  in- 
tention is  to  hand  it  over,  saying:  ''I  deliver  this  as  my  deed;"  but 
any  other  words  or  acts  that  sufficiently  show  that  it  was  intended  to 
be  finally  executed  will  do  as  well.  And  it  is  clear  on  the  authorities, 
as  well  as  the  reason  of  the  thing,  that  the  deed  is  binding  on  the 
obligor  before  it  comes  into  the  custody  of  the  obligee,  nay,  before  he 
even  knows  of  it;  though,  of  course,  if  he  has  not  previously  assented 
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to  the  making  of  the  deed  the  obligee  may  refuse  it.  In  Butler  and 
Baker's  Case,^  it  is  said: ''  If  A.  make  an  obligation  to  B.,  and  deliver 
it  to  C.  to  the  use  of  B.,  this  is  the  deed  of  A.  presently;  but  if  C.  offers 
it  to  B.;  there  B.  may  refuse  it  in  paisy  and  thereby  the  obligation  will 
lose  its  force/'  I  cannot  perceive  how  it  can  be  said  that  the  delivery 
of  the  policy  to  the  clerks  of  the  defendant,  to  keep  till  the  assured 
sent  for  it,  and  then  to  hand  it  to  their  messenger,  was  not  a  delivery 
to  the  defendant  to  the  use  of  the  assured.  There  is  neither  authority 
nor  principle  for  qualifying  the  statement  in  Butler  and  Baker's  Case, 
by  saying  that  C.  must  not  be  a  servant  of  A.,'  though,  of  course,  that 
is  very  material  in  determining  the  question  whether  it  was  ''delivered 
to  C.  to  B.'s  use,"  which  I  consider  it  to  be,  in  other  words,  whether  it 
was  shown  that  it  was  intended  to  be  finally  executed  as  binding  the 
obligor  at  once,  and  to  be  thenceforth  the  property  of  B.  In  the  pres- 
ent case,  the  assured  could  not  have  refused  the  deed  in  paisj  for  it 
-was  drawn  up  in  strict  pursuance  of  the  authority  given  by  them  in 
the  slip  set  out  in  the  case;  and  I  think  a  pnor  authoiity  is  at  lyast  as 
good  as  a  subsequent  assent.  That  question,  however,  does  not  arise, 
as  they  did  not  refuse  it  in  pais. 

No  authority,  I  think,  has  been  cited  which  supports  the  position 
that  there  is  a  technical  necessity  for  some  one  who  is  agent  of  the 
assured  taking  corporal  possession  of  a  policy  under  seal  before  it  can 
be  binding,  though  intended  by  both  parties  to  be  so.  I  think  it 
would  be  very  inconvenient,  and  would  work  great  injustice,  if  such 
were  the  law.  I  must  leave  it  to  your  Lordships  to  determine  whether 
it  is  so  or  not. 

Lord  Cranworth.'  I  am  of  opinion  that  from  the  moment  when 
the  directors,  acting,  as  I  infer  they  did,  in  pursuance  of  the  powers 
and  duties  conferred  and  imposed  on  them  by  the  deed  of  settlement, 
executed  the  policy,  it  became  absolutely  binding  on  the  company; 

>  3  Co.  Rep.  26. 

*  WiLLBS,  J.,  disBentiDg,  and  answering  the  question  in  the  negative,  however, 
said  I  "As  another  way  of  getting  out  of  Uxe  difficulty,  it  was  suggested  to  assume 
that  the  insuranee  company^  or  servants  of  the  company,  were  made  agents  of  the 
employers  of  the  broker,  ^or  the  purpose  of  assenting  to  the  policy  on  their  part. 
That  would,  however,  be  simply  assuming  the  thing  that  is  not,  for  the  sake  of 
shutting  out  an  unpleasant  consequence  of  the  thing  that  is.  To  hold  an  auction- 
eer, or  common  broker,  or  other  independent  go-between,  to  be  authoriaed  to  com- 
plete the  contract  for  both  buyer  and  seller,  is  but  a  necessary  conclusion  of  fact 
from  his  being  their  common  agent.  To  reason  thus  as  to  a  clerk  or  servant  of  one 
of  the  parties,  employed  by  him  in  a  dependent  capacity  to  attend  to  his  business, 
involves  a  contradiction  and  has  no  foundation  of  fact.'' — Eds. 

'  Portion  of  the  opinion  omitted. — Eds. 
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and  that  it  was  not  necessary,  in  order  to  give  it  binding  efficacy,  tihiat 
it  should  be  taken  away  by  the  appellant  or  his  broker. 

I  come  to  this  conclusion  on  the  following  grounds:  In  the  first 
place,  the  efficacy  of  a  deed  depends  on  its  being  sealed  and  delivered 
by  the  maker  of  it;  not  on  his  ceasing  to  retain  possession  of  it.  This, 
as  a  general  proposition  of  law,  cannot  be  controverted.  It  is  not  af- 
fected by  the  circumstance  that  the  maker  may  so  deliver  it  as  to  sus* 
pend  or  qualify  its  binding  effect.  He  may  declare  that  it  shall  have 
no  effect  until  a  certain  time  has  arrived,  or  till  some  condition  has 
been  performed,  but  when  the  time  has  arrived,  or  the  condition  has 
been  performed,  the  delivery  becomes  absolute,  and  the  maker  of  the 
deed  is  absolutely  bound  by  it,  whether  he  has  parted  with  the  pos- 
session or  not.  Until  the  specified  time  has  arrived,  or  the  ocmdition 
has  been  performed,  the  instrument  is  not  a  deed.    It  is  a  m^re  e&crow. 

If,  therefore,  the  directors  who  executed  this  policy,  delivered  it  only 
conditionally — i.  6.,  to  take  effect  only  when  taken  away  by  the  ap- 
pellai^is  or  their  broker,  then,  as  it  was  not  so  taken  away,  it  never 
became  operative.  But  I  can  discover  nothing  leading  to  the  in- 
ference that  there  was  any  such  condition  attached  to  the  delivery. 
The  expression  in  the  case  that  the  policy  is  kept  by  the  company  un- 
til it  is  sent  for  by  the  assured  or  his  broker,  can  only  mean  that  this 
is  the  ordinary  course  of  practice.  But  such  a  practice  cannot,  with- 
out more,  have  the  effect  of  converting  that  which  would  otherwise 
be  an  absolute  into  a  conditional  delivery;  of  converting  delivery  as 
a  deed  into  delivery  as  an  escrow.  The  practice  referred  to  is,  at  least, 
as  consistent  with  the  hypothesis  of  delivery  as  a  deed  as  of  delivery 
as  an  escrow.  A  policy  of  this  company  can  ovly  be  executed  (as  I 
presume)  when  certain  of  the  directors  emd  (^cers  of  the  company  are 
assembled;  and  this  explains  why  it  is  executed  in  the  absence  of  the 
party  assured.  The  practice  assumes  the  previous  assent  on  the  part 
of  the  assured  to  the  policy  to  be  executed.  It  is  not  the  practice  that 
the  assured  should  call  for  or  examine  the  policy  before  he  takes  it 
away,  but  that  he  should  send  for  it,  evidently  treating  it  as  an  in- 
strument complete  before  it  is  taken  away  from  the  office.  If,  when 
it  has  been  sent  to  him,  he  should  discover  that  it  is  not  conformable 
with  the  slip,  his  only  remedy  would  be  a  remedy  in  equity  to  get  it 
corrected  according  to  the  real  meaning  of  the  parties. 

I  know  of  nothing  intermediate  between  a  deed  and  an  escrow} 

» In  Gilbert  v.  North  Amer.  Fire  Ins.  Co.  (1840),  23  Wend.  (N.  Y.)  43,  Bron- 
son,  J.  said:  "If  the  grantor  do  not  intend  that  his  deed  shall  take  effect  until 
some  condition  is  performed,  or  the  happening  of  some  future  event,  he  should 
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If  the  poBcy,  when  signed,  sealed,  and  delivered  hj  the  directors,  does 
not  thereby  inunediately  become  the  deed  of  the  eompesay;  I  do  not 
see  wiien  and  how  it  afterward  acquires  thai  character  The  practice 
is,  tluvt  it  ehocdd  be  kept  by  the  company  till  sent  for  by  the*  adsnred 

either  keep  it  himself  or  leave  it  with  some  third  person  as  an  escroWf  to  be  deliv- 
ered at  the  proper  time.  If  he  deliver  it  as  his  deed  to  the  grantee,  it  ^dO  operate 
immediately,  sad  without  any  reference  to  the  performaooe  of  the  eonditioQ^ 
although  such  a  result  may  be  contrary  to  the  express  stipmlatioa  of  the  parties 
at  the  time  of  the  delivery.  This  is  one  of  the  eases  m  which  the  law  fails  to  give 
efifect  to  the  honest  intention  of  the  parties,  for  the  reason  that  they  have  not 
adopted  the  proper  legal  means  of  aceomplishing  their  object." 

In  firaman  v.  Bingham  (1863),  26  N.  Y.  483,  Selden,  J.,  said  (pp.  491*^3): 
"It  has  been  held  in  one  case,  that  a  deed  may  be  delivered  to  the  grantee  for  the 
purpose  of  transmissbn  to  a  third  person,  to  be  held  by  him  in  escrow  until  the 
happening  of  some  event  when  it  should  take  effect  as  a  conveyance,  and  that  such 
delivery  would  not  be  absolute.  (Gilbert  v.  N.  A.  Fire  Ins.  Co.,  23  Wend.  43.) 
In  that  case  the  grantee  had  deposited  the  deed  with  the  third  person  in  pursuance 
of  the  arrangement,  the  condition  had  not  been  performed,  and  the  grantee  made 
no  claim  under  the  deed.  The  case  presented  merely  the  question  whether  the 
grantor  stffl  retained  an  insurable  interest  in  the  premises  described  in  the  deed, 
the  nominal  grantee  testifying  to  the  terms  in  which  the  deed  was  delivered  to 
him.  Limited  to  its  peculiar  circumstances,  no  fault  can  be  found  with  the  deci- 
sion; but  if  the  grantee  had  retained  the  deed,  claiming  that  its  delivery  to  him 
y^oB  absolute,  and  in  a  contest  between  htm  and  the  grantor,  parol  proof  of  a 
conditional  delivery  had  been  offered,  I  think  the  result  would  have  been  different. 
II I  am  wrong  in  this  conclusion  the  case  disek)ses  an  avenue  for  the  overthrow  of 
titles  by  parol  proof,  which  was  supposed  to  be  closed  by  the  rule  to  which  it 
would  seem  to  form  an  exception.  The  reason  given  for  the  rule  excluding  parol 
evidence  of  a  conditional  delivery  to  the  grantee  applies  to  all  cases  where  the 
dUBvery  is  designed  to  give  effect  to  the  deed,  in  ahy  event,  without  the  further 
act  of  the  grantor.  '  When  the  words  are  contrary  to  the  act,  which  isthe  deliv- 
ery, the  words  are  of  none  effect.'  (Co.  Litt.  d6a.)  '  Because  then  a  bare  aver- 
ment, without  any  writing,  woukl  make  void  every  deed.'  (Cro.  Eliz.  884.)  'If 
I  seal  my  deed  and  deliver  it  to  the  party  himself  to  whom  it  is  made  as  an  eacrow 
upon  certain  conditions,  etc.,  in  this  case  let  the  form  of  the  words  be  what  it  will, 
the  defivery  is  absolute,  and  the  deed  shall  take  effect  as  his  deed  presently.' 
(Shep.  Touch.  69;  Whyddon's  Case,  Cro.  Eli«.  520;  Cruise's  Dig.  Title,  33,  Deeds, 
eh.  2,  §  80.)  If  a  delivery  to  the  grantee  can  be  made  subject  to  one  parol  condi- 
tion, I  see  no  ground  of  principle  which  can  exclude  any  parol  eemdition.  The 
deed  having  been  delivered  to  the  grantee,  I  think  the  parol  evidenee  that  the 
delivery  was  conditional  was  property  excluded. 

"  But  there  is  also  another  ground  on  which  the  evidence  was  properly  excluded. 
'It  is  essential  to  an  escrow  that  it  be  delivered  to  a  third  person,  to  be  by  him 
delivered  to  the  obligee  or  grantee,  upon  the  happening  of  some  event,  or  the 
performance  of  some  condition  from  wtuch  time  it  becomes  absolute.'  (James  v. 
YandeilLeyden,  1  Paige,  238.)  By  the  agreement,  as  offered  to  be  proved,  the 
deed  of  Bingham  to  Braman  was  to  be  held  as  an  eecrow  until  Braman's  return, 
*and  then  to  be  given  up  to  Bingham.'    A  deed  thus  deliv^ed  is  not  an  escrow, 

29 
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or  his  broker;  not  till  the  assured  has  had  an  opportunity  of  examining 
it,  so  as  to  ascertain  that  it  is  conformable  to  the  slip. 

It  can  hardly  be  argued  that  after  the  assured  has  sent  for  and  ob- 
twied  possession  of  it  the  company  is  not  bound  by  it,  even  if  it  is 
not  in  conformity  with  the  slip.  Suppose  the  liability  of  the  company, 
according  to  the  slip,  was  to  endure  for  a  year,  but  that  by  the  policy 
it  is  restricted  to  six  months,  the  assured  on  receiving  the  policy  and 
discovering  the  error  might  well  object,  and  insist  on  having  a  different 
policy;  but  yet  if  a  loss  should  happen  within  the  six  months,  it  surely 
cannot  be  doubted  that  the  company  would  be  liable  on  the  policy 
actually  executed.  So  if  a  loss  should  occur  while  the  policy  remains 
in  the  office,  in  consequence  of  the  assured  having  carelessly  forgotten 
to  send  for  it.  This  can  only  be  because  it  had  been  completely  ex- 
ecuted, though  never  seen  and  approved  by  the  assured.  And  if 
executed,  I  am  of  opinion  that  it  became  complete  when  signed, 
sealed,  and  delivered.  If  the  usage  had  been  that  it  should,  after 
being  signed,  sealed,  and  delivered,  remain  in  the  hands  of  the  secre- 
tary till  the  assured  or  his  broker  had  done  some  act  signifying  his 
approbation  of  it,  that  might  have  raised  a  question  whether,  until 
that  approbation  had  been  expressed,  it  was  more  than  an  escrow. 
But  no  such  usage  is  stated.  On  the  contrary,  the  thing  sent  for  by 
the  assured  or  his  broker  is,  as  I  have  already  stated,  clearly  looked 
to  as  something  complete  before  it  is  taken  from  the  office,  not  as  a 
document  to  be  made  perfect  afterward  by  some  act  of  the  assured. 

On  these  grounds  I  have  come  to  the  conclusion,  after  much  con- 
sideration, that  the  three  learned  judges  who  were  the  majority  giving 
their  opinions  to  your  Lordships  were  right;  and  so,  that  judgment 
ought  to  be  for  the  appellants. 

Judgment  reversed,  and  judgment  given  for  the  plaintiff.^ 

although  the  parties  may  call  it  such,  because  there  is  no  event  in  which  it  is  to  be 
delivered  to  the  grantee.  A  deed  so  delivered,  if  not  so  intended,  when  deposited, 
to  operate  as  a  deed  in  preserUif  could  never  have  any  validity  without  a  new 
agreement  of  the  parties.  (James  v.  Vanderheyden,  eupra,)  If  there  were  nothing 
in  the  case  to  aid  in  ascertaining  the  intention  of  the  parties  in  making  the  delivery, 
beyond  the  parol  proof  which  was  ofifered,  the  deed  would  be  held  absolute  on 
account  of  its  delivery  to  the  grantee,  or  it  would  be  held  void  for  want  of  any 
delivery;  it  could  not  be  treated  as  an  escrow" — Eds. 

1  See  also  Doe  d.  Gamons  v.  Knight  (1826),  5  B.  &  C.  671;  Roberts  v.  Security 
Ck).,  Urn.  (1896),  L.  R.  (1897)  1  Q.  B.  111. 

In  numerous  Jurisdictions,  however,  it  mheld  "essential  to  the  legal  operation 
of  a  deed  that  the  grantee  assents  to  receive,  and  that  there  could  be  no  delivery 
without  an  acceptance."  Jackson  d.  jSames  v.  Phipps  (1815),  12  Johns.  (N.  Y.) 
418.    See  also,  Fiaber  v.  Hall  (1869),  41  N.  Y.  416;  Hawes  v.  Hawes  (1899),  177 
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BLEWITT,  Appellant,  v.  BOORUM  bt  al.,  Respondents 

In  the  Court  of  Appeals  of  New  York,  1894 
[Reported  in  142  New  York,  357J 

Peceham,  J.  This  action  was  brought  to  obtain  an  accounting 
from  defendants  and  for  damages  sustained  by  plaintiff  by  reason  of 
the  violation  of  a  certain  contract,  under  seal,  entered  into  between 
the  parties  to  the  action  in  relation  to  the  right  to  manufacture  and 
sell  a  temporary  kind  of  binder  for  books,  called  the  ^'  Common  Sense 
Binder,"  and  for  which  letters  patent  had  been  issued. 

The  defendants  admitted  the  execution  of  the  contract,  but  al- 
lied that  it  had  been  executed  upon  the  parol  condition  that  it  was 
not  to  operate  as  a  contract  until  the  plaintiff  acquired  the  interest  of 
a  third  person  in  the  patent  spoken  of  in  the  agreement,  and  it  was 
alleged  that  the  plaintiff  had  never  performed  the  condition.  Evi- 
dence showing  that  the  contract  was  executed  with  the  condition 
above  stated,  and  that  the  condition  had  never  been  performed,  was 
offered  upon  the  trial  and  received  by  the  Court,  under  proper  objec- 
tion and  exception  on  the  part  of  the  plaintiff,  and,  after  the  evidence 
y^as  in,  the  Court  found  the  fact  in  accordance  with  defendants'  con- 
tention and  gave  judgment  dismissing  the  complaint,  which  was  af- 
firmed at  the  General  Term,  and  from  such  afl^rmance  the  plaintiff  has 
appealed  to  this  Court. 

The  case  of  Reynolds  v.  Robinson,  110  N.  Y.  664,  holds  that  a  writ- 
ing which  is  in  form  a  complete  contract,  and  which  has  been  deliv- 
ered, may  be  proved  to  have  been  delivered  upon  a  parol  condition 
that  it  was  not  to  become  a  binding  contract  until  the  happening  of 
some  event  in  the  future,  and  that  such  event  had  not  occurred.  The 
cases  cited  in  the  brief  opinion  fully  bear  out  the  statement. 

111.  409;  Meigs  v.  Dexter  (1898),  172  Mass.  217.  In  the  last  cited  case,  Knowl- 
ton,  J.,  said:  ''It  is  well  settled  in  this  Commonwealth  that  the  delivery  of  a  deed 
is  not  complete  and  effectual  without  an  acceptance  by  the  grantee,  or  by  some 
one  authorised  to  represent  him,  or  who  assumes  to  represent  him,  and  whose  act 
of  acceptance  is  afterwards  ratified." 

For  an  exhaustive  collection  of  cases  on  the  topic  of  Delivery,  see  Gray's  Cases 
on  Property  (2nd  ed.).  Vol.  Ill,  pp.  669-668.  This  subject  should  be  dealt  with 
primarily  in  connection  with  the  course  on  Conveyancing,  as  the  problems  ordi- 
narily arise  on  delivery  of  deeds  of  real  property.  See  also,  Brewster  on  Con- 
veyancing, Chap.  XIX. — Eds. 
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The  plaintiff  here  contends  that  the  authority  of  that  case  must  be 
coBfined  to  oontracta  which  are  not  under  seal,  and,  as  the  oonftract 
here  was  a  sealed  one,  the  case  has  no  application. 

Of  course  the  mare  presence  or  absence  of  a  seal  upon  a  writing 
would  seem  to  be  a  matter  of  the  smallest  importance  upon  the  ques- 
tion now  under  consideration.  The  same  reasons  would  apply  with 
equal  force  for  receiving  or  rejecting  th^  contemporaneous  parol 
understanding  where  the  writing  was  sealed,  as  where  the  seal  was 
absent.  It  is  a  question  in  each  case  as  to  whether  there  has  or  has 
not  been  an  executed  and  completed  agreement  or  act.  Many  of  the 
old  English  cases  held  the  doctrine  that  where  there  was  a  writing 
bearing  upon  its  face  the  marks  that  it  was  fully  and  completely  ex- 
ecuted, if  there  were  a  delivery  of  the  writing  to  the  party  himsdf, 
there  could  be  no  parol  evidence  that  the  delivery  was  upon  a  condi- 
tion or  in  escrow.  The  reason  assigned  in  many  cases  was  that  such 
evidence  would  lead  to  the  result  that  a  bare  averment  without  any 
writing  would  make  void  every  deed.  The  word  deed  was  not  used 
in  its  restricted  sense  of  a  written  instrument  conveying  land,  or  some 
interest  therein,  but  in  the  sense  that  it  was  a  writing  of  the  party, 
and  hence  his  act  or  deed.  In  Williams  v.  Green,  1  Croke's  Eliz.  884, 
the  action  was  one  of  debt  on  a  bill.  There  was  no  seal  attached. 
The  plea  was  that  the  bill  had  been  delivered  to  the  plaintiff  as  a 
schedule  (a  memorandum),  upon  condition  that  if  plaintiff  delivered 
to  defendant  a  horse  upon  a  certain  day,  then  the  schedule  was  to  be 
his  deed,  otherwise  not,  and  that  plaintiff  had  not  delivered  the  horse. 
The  plaintiff  demurred  to  the  plea,  and  it  was  resolved  by  the  whole 
Court  to  be  a  bad  plea,  for  a  deed  could  not  be  delivered  to  the  party 
himself  as  an  escrow,  because  then  a  bare  averment  without  any  writ- 
ing would  make  void  any  deed.  The  decision  was  not  based  upon  the 
question  of  a  seal,  and  the.  paper  was  referred  to  as  a  deed  simply  by 
way  of  description  of  an  act  of  the  party  in  delivering  a  written  instru- 
ment which  ought  not  to  be  rendered  void  by  a  parol  contempora- 
neous understanding  or  agreement.  The  reason  would  apply  with 
equal  force  to  all  written  instruments,  sealed  or  unsealed.  Other  cases 
of  a  nature  where  the  writings  needed  not  to  have  been  under  seal,  and 
where  it  was  held  that  they  could  not  be  delivered  conditionally  to 
the  party  to  the  instrument,  are  cited  in  2  C!oke  upon  Lyttleton,  276 
(Philadelphia  ed.,  1827;  1st  Am.  from  last  London  ed.).  On  the  other 
hand,  there  is  one  case  which  decided  that  a  writing  obligatory 
could  be  delivered  in  escrow  to  the  obligee  (Hawksland  v.  Catchel, 
1  Croke  Eliz.  835),  but  after  differences  of  opinion  among  the 
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judges  it  was  finaUy  reaolved  otberwise  in  later  casee,  as  crfAted  in 
Coke  isiupra).  * 

These  cases  sbow  that  the  rule  preventifDig  paarol  •evideaee  of  a 

delivery  to  the  party  upon  ocmditiony  was  not  founded  upon  the 

presenee  oi  a  seal  to  the  wiithig,  but  the  hile  wafi  adopted  because 

when  the  words  were  oontrary  to  the  act  (of  deiiveiy),  the  words  were 

regarded  as  of  no  effect,  for  it  was  not  what  was  said,  but  what  was 

done,  that  was  in  such  case  to  be  regarded.    Hence,  a  delivery  to  a 

party  vr^B  said  to  be  inconsistent  with  any  condition  attached  to  it, 

and  a  condition  was,  in  lEact,  a  cimtaulictian  of  the  writing,  and  pared 

evidence  of  the  condition  was,  thexefore,  inadnussH^ie.    A  different 

view  was  subsequent^  taken  of  this  act  of  delivery.   The  courts  said 

it  was  not  a  contradiction  of  the  terms  or  legal  effect  of  the  writing, 

but  it  was  proof  simply  that  no  contraet  had,  in  fact,  been  entered 

into.    They  said  that  the  production  of  a  writing  purporting  to  be  an 

agreement  by  a  party,  with  his  signature  attached,  afforded  a  strong 

presumption  that  it  was  his  written  agreement,  but  if  at  the  time  the 

parties  agreed  that  the  writing  was  not  to  take  effect  as  an  agreement 

until  the  happening  ci  some  event,  in  other  words,  that  it  was  agreed 

upon  oandttionaUy,  then  it  sboukl  not  take  effect  imtil  the  happening 

of  the  event  or  the  fulfilment  of  the  condition.    Fym  v.  Campbelly 

6  Bilis  &  Black,  370;  S.  C,  88  Eqg.  Com.  L.  370.    Crompton,  J.,  in 

the  above  case,  in  speaking  of  an  instrument  under  seal,  ssud  it  could 

not  be  a  deed  until  there  was  a  delivery,  and  when  there  was  a^delivery 

that  estops  the  parties  to  the  deed,  which  was  a  technical  reason  why 

a  deed  could  not  be  delivered  as  an  escrow  to  the  other  party.    He 

said  the  parties  may  not  vary  a  written  agre^oient,  but  they  may 

show  that  th^  never  came  to  an  agreem^it  at  all,  and  that  the  signed 

paper  was  never  intended  to  be  the  record  of  the  terms  of  the  agree- 

moftt,  for  they*  never  had  agreehig  miiids.    In  truth,  however,  the 

Court  of  Exchequer  in  Bowker  v.  Burdekin,  11  M*  &  W«  128,  had 

already  distinx^y  istated  that  a  delivery  of  a  deed  to  a  party  might 

be  in  emrow,  even  though  the  condition  were  not  in  express  worda,  if 

from  the  drcumstances  attending  its  execution  it  could  be  inferred 

that  it  was  not  delivered  to  take  effect  as  a  deed  until  a  certain  con-* 

dition  were  performed.   Parke,  B.,  said  in  that  case  it  was  now  settled 

law,  though  it  was  otherwise  in  ancient  times,  that  in  order  to  con* 

stitute  the  deliveiy  of  a  writing  as  an  escraWf  it  was  not  neoessary 

that  it  should  be  done  by  express  words,  but  you  are  to  kx>k  at;  all  the 

facts  attending  the  execution,  and  though  in  f onn  it  was  an  absolute 

deliveiy,  if  it  can  be  reasonably  inferred  that  it  was  delivered  not  to 
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take  effect  as  a  deed  till  a  certain  condition  was  performed,  it  will  still 
operate  as  an  escrow.  The  deed  was  in  that  case  delivered  to  the  party 
who  was  to  take  a  benefit  under  it,  and  while  the  Court  held  it  was, 
in  fact,  an  absolute  delivery,  the  learned  judges  admitted  that  it 
might  have  been  delivered  conditionally  to  a  party,  and,  if  so,  it  would 
not  take  effect  until  condition  performed.  And  in  Gudgen  v.  Besset, 
6  Ellis  &  Bl.  986,  the  lease  of  premises  for  a  term  of  years  was  signed, 
sealed,  and  delivered  to  the  party,  although  after  such  delivery  the 
grantor  retained  the  lease  in  his  possession.  The  agreement  was  that 
it  was  not  to  take  effect  until  lessee  paid  £100,  £50  only  being  then 
paid.  The  Court  from  all  the  facts  in  the  case  held  that  the  clear 
inference  was  that  the  instrument  should  not  operate  as  a  lease  until 
full  payment,  and  if  there  were  such  an  agreement,  though  no  express 
words  of  delivery  as  an  escrow  were  used,  it  would  not  operate  as  a 
deed  until  payment  was  made,  and  consequently  the  lessee,  although 
in  possession  of  the  premises,  was  tenant  only  from  year  to  year,  and 
not  tenant  under  the  deed,  Campbell,  C.  J.,  holding  that  the  formality 
of  delivering  the  instrument  to  a  third  person  as  an  escrow  was  not 
essential  when  it  was  intended  to  operate  as  such.  Looking  at  all 
the  facts  the  learned  judge  said  it  must  have  been  the  intuition  of  the 
parties  that  the  instrument  should  not  operate  as  a  lease  till  the 
money  was  paid,  and  that  neither  party  intended  that  the  interest  in 
the  term  should  vest  till  then. 

As  a  result  of  the  examination  of  the  English  authorities  I  think 
it  is  clear  that  the  presence  of  a  seal  on  a  writing  was  not  the  reason 
for  prohibiting  parol  evidence  of  a  condition  attached  to  a  delivery 
to  a  party,  but  that  where  parol  evidence  was  disallowed  it  was  on  the 
theory  that  otherwise  it  would  be  contradicting  the  writing.  The 
rule  was  overthrown  in  England  by  the  cases  cited,  which  permit 
parol  evidence  that  the  delivery  of  a  writing,  although  under  seal, 
may  be  shown  to  have  been  under  an  agreement  that  it  was  not  to 
operate  as  such  until  the  happening  of  some  future  event. 

In  this  State  in  Lovett  v.  Adams,  3  Wend.  380,  it  was  said  by 
Savage,  C.  J.,  that  if  a  bond  be  signed  and  put  into  the  hands  of  the 
obligee  or  a  third  person  on  the  condition  that  it  shall  become  ob* 
ligatory  upon  the  performance  of  some  act  of  the  obligee  or  any  other 
person,  the  paper  signed  does  not  become  the  bond  of  the  party 
signing  the  same  until  the  condition  precedent  shall  be  performed. 
Until  then  there  is  no  contract.  The  Court  held  that  evidence  of 
such  facts  should  have  been  admitted.  So  the  presence  of  a  seal  was 
considered  no  obstacle  to  parol  proof  that  the  writing  was  delivered 
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to  a  party  to  the  instrument  upon  a  condition  which  had  not  been 
p)erformed.  The  rule  in  this  State  regarding  deeds  conveying  real 
estate,  or  an  interest  therein,  or  agreements  for  the  sale  thereof,  is 
that  a  delivery  cannot  be  made  to  the  grantee  or  other  party  thereto 
conditionally  or  as  is  said  in  escrow,  and  when  delivered  to  a  party  the 
delivery  operates  at  once  and  the  condition  is  unavailable.  Gilbert 
V.  The  North  American  Fire  Ins.  Ck).,  23  Wend.  43;  Worrall  v.  Munn, 
5  N.  Y.  229;  Braman  v.  Bmgham,  26  N.  Y.  483;  Wallace  v.  Berdell, 
97  N.  Y.  13,  26. 

Whether  there  is  any  sound  basis  for  a  distinction  between  cases 
relating  to  real  estate  and  other  kinds  of  written  instruments,  it  is 
not  now  important  to  inquire,  for  the  rule  that  instruments  of  the 
former  character  cannot  be  conditionally  delivered  to  a  party  is  too 
firmly  established  in  this  State  to  be  overruled  or  even  questioned. 
tn  the  case  in  23d  Wend,  (supra)  Bronson,  J.,  says  it  is  one  of  the 
cases  in  which  the  law  fails  to  give  efifect  to  the  honest  intention  of  the 
parties,  for  the  reason  that  they  have  not  adopted  the  proper  legal 
means  of  accomplishing  their  object.  In  Arnold  v.  Patrick,  6  Pai. 
315,  the  writing  involved  was  a  deed  of  land,  and  the  remark  of  the 
chancellor,  that  the  rule  applied  to  any  sealed  instrument,  was  beyond 
the  question.  He  refers  as  authority  for  his  statement  to  Thorough- 
good's  Case,  9  Coke,  137a,  reported  in  Vol.  V.,  at  p.  241  of  the  London 
ed.  of  Coke's  Reports,  1826. 

The  writing  in  that  case  was  a  deed  conveying  lands,  but  cases  are 
referred  to  in  the  report  where  bonds  were  thus  delivered,  and  it  was 
held  that  no  condition  could  be  attached  to  a  delivery  tp  a  party.  I 
have  already  stated,  in  reviewing  the  English  cases,  that  the  rule  was 
not  founded  upon  the  presence  of  a  seal,  but  because  the  delivery 
could  not  be  contradicted  by  parol  evidence  of  a  condition  attached 
thereto.  Those  old  English  cases  have  been  passed  over  and  sub- 
stantially overruled  by  the  English  courts,  so  far  as  to  hold  that  the 
delivery  even  of  a  sealed  instrument  to  a  party  could  be  made  con- 
ditionally. And  the  case  in  3d  Wend,  (supra)  shows  that  a  bond 
could  be  delivered  conditionally  to  a  party. 

In  Cocks  V.  Barker,  49  N.  Y.  107,  parol  evidence  was  admitted 
to  show  that  the  bond  was  delivered  conditionally,  and  the  trial  court 
found  against  that  fact.  In  this  Court  it  was  stated  that  the  evidence 
was  notr  admissible,  because  a  deed  could  not  be  delivered  to  a  party 
upon  condition,  citing  Worrall  v.  Munn  and  Gilbert  v.  Ins.  Co.  (supra). 
It  was  not  necessary  to  the  decision,  and  I  think  the  doctrine  that  a 
bond  could  not  thus  be  delivered  is  not  borne  out  by  the  cases  in  this 
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State,  and  certainly  not  by  the  later  ^ases  in  Ekigland  already  cited. 

But  a  IxMid  imports  the  existence  of  a  seal,  and  the  latter  is  requisite 
to  the  legal  esastence  of  a  bond. 

The  ifistruinent  in  this  case  wafi  an  ordinary  agreement,  not  re- 
quiring a  seai  for  its  validity,  and  we  think  the  rule  as  to  pealed  in- 
struments, however  far  it  may  be  carried  in  regard  to  such  instru- 
ments as  require  a  seal  for  their  validity,  should  not  be  extended  in 
any  event  to  those  cases  where  the  instrument  is  in  law  not  in  the 
nature  of  a  specialty,  and  where  the  presence  of  a  seal  is  totally  un« 
necessary  to  its  validity* 

I  think  myself  the  rule  should  not  e^ctend  beyond  what  seems  to  be 
the  settled  law  in  this  State  in  regard  to  deeds  or  writings  conveying 
or  relating  to  the  conveyance  of  real  estate,  or  some  interest  therein, 
but  in  this  case  it  is  not  necessary  to  now  go  further  than  to  hold  the 
rule  inapplicable  to  an  instrument  not  in  any  way  relating  to  or 
affecting  real  estate,  and  which  does  not  require  a  seal  far  its  validity, 
the  seal  being  in  sueh  case  and  f<H:  this  purpose  regarded  as  surplusa^pe, 
and  the  instrument  should  be  held  to  come  within  the  rule  laid  down 
in  Reynolds  v.  Robinson,  110  N»  Y.  654,  already  cited. 

The  other  cases  cited  in  plaintiff's  brief  have  been  examined.  With 
the  exception  of  Van  Bokkelen  v.  Taylor^  62  N.  Y.  105,  they  hold 
simply  that  parol  evidence  of  a  contemporaneous  parol  agreement, 
outside  of  and  varying  the  terms  of  a  written  contract,  is  not  admis- 
sible. We  do  not  hold  the  contrary,  but  simply  hold  the  parol  evi- 
dence of  an  agreement  that  the  writing  should  not  take  effect  upon 
delivery  until  the  happening  of  some  condition  is  admissible  in  such  a 
case  ss  this.  Van  Bokkelen  v.  Taylor  (wpru)  was  a  case  of  a  c<Hn<> 
position  rdease  by  creditors  of  a  common  debtor,  and  it  was  held 
that  evidence  of  a  secret  ocmdition  attached  to  the  execution  or  de- 
livery of  the  release  by  one  of  the  creditors  was  inadmissible,  as  such 
an  agreemeot  in  regard  to  a  composition  release  was  void  in  any 
event*   The  case  does  not  touch  the  que8tk)n  here  involved. 

We  have  looked  through  the  other  exceptions  set  forth  in  this 
record,  and  find  none  that  calls  upon  us  to  reverse  the  judgment,  and 
it  should,  therefore,  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed^ 

1  But  see  Ordinary  of  the  State  of  New  Jersey  y.  Thatcher  (ld79),  41 N.  J.  Iaw, 
403.— Eds. 
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POWELL  V*  DUEP 

At  Nbi  Britis,  1812 
[Ratxnrted  m  3  CuDpbeU,  181J 

The  plAintiff  declared  m  the  oommon  form  upon  a  bail  bond  in  the 
penal  warn  of  £194,  conditioned  for  the  appearance  of  one  J.  S.,  afe  the 
return  of  a  writ  of  epecial  oojpum. 

Plea  non  est  fachan. 

The  attesting  witdaeas  %wwe  that  when  the  bond  was  to  be  executed, 
the  defendant  was  in  a  gieat  hurry  to  get  away;  that  for  this  iteason 
he  exeeuted  it  when  only  the  penal  part  had  been  filled  up^  and  that 
the  oondition  was  filled  up  after  he  had  left  the  office. 

Park  contended,  that  for  this  reason  the  bond  was  void* 

GarmWt  mnJtray  insisted,  that  this,  like  all  other  contracts,  mist 
be  gorarned  by  the  meaning  of  the  contracting  parties;  that  the  de- 
fendant dearly  authorised  the  filling  up  of  the  condition  in  its  present 
shape;  that  the  obligatory  part  of  the  instrument  was  enough  to 
render  it  a  binding  deed;  and  that  the  case  might  be  likened  to  a  man 
Qgning  his  name  on  a  blank  stamp,  by  which  he  might  be  made  liable 
as  acceptor  of  a  UU  of  exchange. 

LoBD  Ei^tBNBOROuGH.  A  man  may  render  himsdf  liable  as  a 
party  to  a  bill  of  exchange  or  promissoiy  note,  by  signing  his  name  on  a 
blank  stamp;  but  there  are  certain  solemnities  indispensable  to  the 
validity  of  deeds.  The  defendant  never  did  execute  a  bond  with 
such  a  condition.  The  condition  is  set  out  in  the  declaration  m  part 
of  the  Instrument,  and  must  have  been  so,  or  the  plaintiff  could  not 
sue  as  assignee.  The  plea  of  non  e$i  fadum  must,  therefore,  be  found 
for  the  defendant* 

The  plaintiff  mibmiUed  io  be  nwiguUed.^ 

'  See  Weeks  v.  MaiUanlet  (1811),  14  East,  668.— Ekis 
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HUDSON  V.  REVETT 

In  the  Common  Pleas,  1829 
[Reported  in  5  Bingham,  368] 

Thib  was  an  issue  directed  by  the  Court  of  Conmion  Pleas  to  try 
whether  certain  deeds  of  lease  and  release,  and  an  accompanying  deed 
of  trust,  were  the  deeds  of  the  defendant,  and  if  so,  whether  they  had 
been  obtained  by  fraud,  covin,  or  misrepresentation. 

The  lease  and  release  bore  date  November  2Sth  and  26th,  1825, 
respectively;  the  deed  of  trust  the  latter  day;  and  the  object  of  the 
deeds  was  to  effect  a  conveyance  of  Revett's  property  to  Hudson,  in 
trust  to  raise  money  by  sale  of  it  for  the  payment  of  Revett's  debts, 
with  a  trust,  as  to  any  residue,  in  favor  of  Revett;  and  ''in  the  first 
place,  for  the  trustee  to  pay  and  defray  the  costs,  charges,  and  ex- 
penses of  all  parties  thereto  attending  the  preparing,  settling,  com- 
pleting, and  executing  those  presents,  and  the  several  indentures  of 
lease  and  release  therein  referred  to." 

At  the  trial  before  Holroyd,  J.,  last  Suffolk  Summer  assizes,  Mr. 
Brown,  the  attorney  who  prepared  the  deeds,  and  was  also  a  party 
to  the  deed  of  trust,  stated,  that  on  Monday,  November  28th,  1825, 
the  defendant  being  then  a  prisoner  in  the  King's  Bench  prison,  he. 
Brown,  on  the  part  of  the  plaintiff  and  other  creditors,  and  acting,  as 
he  conceived,  for  all  parties,  went,  accompanied  by  Columbine,  the 
attesting  witness,  to  the  defendant  in  the  prison,  for  the  purpose  of 
prociuing  the  execution  of  the  deeds.  That  they  corresponded  ex- 
actly with  drafts  which  had  before  been  assented  to  and  signed  by  the 
defaidant;  that  blanks  were  left  for  the  amounts  of  the  debts  of  va- 
rious creditors,  which  were  then  filled  up,  with  the  exception  of  the 
blank  for  the  debt  of  one  Mills,  a  creditor;  that  Milb,  who  was  present, 
claimed  £16,000  odd;  but  that  the  defendant  showed  an  account,  re- 
ducing Mills's  debt  to  £14,858  8^.  8d.,  and  said  he  had  vouchers  by 
which  he  could  confirm  the  account.  The  account  was  admitted, 
subject  to  the  production  of  these  vouchers;  and  it  was  agreed  that 
the  blank  for  Mills's  debt  should  be  filled  up  when  they  were  produced. 
The  defendant  and  Mills  then  executed  the  deed,  leaving  the  blank 
to  be  filled  up  as  above  mentioned.  This  statement  was  confirmed 
by  the  attesting  witness,  the  only  other  person  present.  The  next  day 
Brown  and  Mills  attended  the  defendant  again;  but  Columbine  was 
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not  present.  The  defendant  produced  the  vouchers  m  question;  the 
balance  was  struck:  Brown  filled  up  the  blanks  with  the  sum  of 
£14|858  88,  8d.f  and  then  went  away,  taking  with  him  the  deeds  for 
the  purpose  of  procuring  their  execution  by  other  parties.  The  in- 
strument at  that  time  had  a  deed-stamp  (not  ad  valorem),  and  no  new 
stamp  was  added.  The  defendant  left  the  prison  shortly  afterward, 
and  the  deeds  were  executed  in  his  presence  by  his  wife  (who  also 
joined  in  a  fine  to  enure  to  the  uses  of  the  trust-deed),  under  his  sanc- 
tion, when  he  was  at  liberty. 

The  plaintiff,  the  trustee,  did  not  execute  the  trust-deed  till  the 
end  of  the  ensuing  December.  Many  letters  were  subsequently  writ- 
ten by  the  defendant,  in  which  he  not  only  treated  the  deeds  as  valid 
instruments,  but  ordered  the  occupiers  of  the  property  to  pay  their 
rents  to  the  plaintiff,  and  the  steward  of  the  manor  to  deliver  up  his 
books  and  the  rolls  of  the  manor  to  Brown.  It  appeared,  further,  that 
he  had  told  one  Chapman  that  he  had  executed  the  deeds,  and  had 
gained  time;  also,  that  he  had  carried  into  effect  the  fine  that  was  to 
pass  his  wife's  interest.    *    *    * 

No  evidence  was  offered  on  the  part  of  the  defendant ;  but  the 
following  passage  in  Bull.  N.  P.,  p.  267,  was  relied  on:  "  If  there  be 
blanks  left  in  an  obligation  in  places  material,  and  filled  up  afterward 
by  the  assent  of  parties,  yet  is  the  obligation  void,  for  it  is  not  the  same 
contract  that  was  sealed  and  delivered:  as  if  a  bond  were  made  to  C, 
with  a  blank  left  after  for  his  Christian  name  and  for  his  addition, 
which  is  afterward  filled  up." 

Holroyd,  J.,  told  the  jury  it  did  not  appear  in  the  passage  cited 
that  the  alteration  was  made  in  the  presence  of  the  party,  but  that,  if 
in  such  a  case  there  was  that  which  amounted  to  a  redelivery,  and 
showed  that  the  party  meant  the  deed  should  be  acted  on  in  its  altered 
state,  the  alteration  being  made  in  his  presence  would  amount  to  a 
redelivery,  and  the  deed  would  be  his  in  its  altered  state;  he  referred 
to  Goodright  d.  Carter  v.  Straphan,*  where  the  redelivery  by  a  feme, 
after  baron^s  death,  of  a  deed  delivered  by  her  while  covert,  was  held  a 
sufficient  confirmation  of  the  deed  to  bind  her  without  re-execution  or 
re-attestation,  and  said  that  circumstances  alone  might  be  equivalent 
to  a  redelivery.  Then,  observing  on  the  fact  that  the  blank  in  the 
present  case  had,  according  to  a  previous  arrangement,  been  filled  up 
in  the  defendant's  presence,  and  with  his  consent,  that  he  had  after- 
ward assisted  at  and  sanctioned  the  execution  of  the  deed  by  his  wife 
and  had  acted  upon  it  as  a  valid  instrument,  he  said,  that  unless  the 

*  Cowp.  201. 
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jury  didbelieved  the  evidence,  there  was  abuadiint  groimd  for  their 
consideriog  ti^  deed  as  the  deed  of  the  defendant:  of  fraud  or  covin 
no  evidence  had  been  offered. 

The  juiy  found  that  the  deeds  were  the  deeds  of  the  defendant,  and 
that  the  execution  of  them  had  not  been  obtained  by  any  fraud,  covin, 
or  misrepresentation. 

WUde  moved  for  a  new  trial,  on  the  ground  *  *  *  that  the 
deed  was  void,  having  been  altered  in  a  material  particular  after  its 
execution,  without  any  redelivery.  There  was  also  an  objection  to 
the  stamp. 

A  redelivery,  he  contended,  could  only  be  implied  where  there  was 
no  evidence  to  rebut  the  presumption;  here,  the  circumstance  that 
the  deed  was  always  out  of  Revett's  possession  was  evidence  sufficient 
to  rebut  any  such  presumption.  In  Goodright  v.  Straphan  the  deed 
had  never  been  executed  at  all  before  the  death  of  the  husband,  for 
an  execution  by  a  feme  covert  was  altogether  void;  here  the  deed  was 
once  well  executed,  and  there  could  be  no  new  execution  actual  or  im- 
plied without  a  new  stamp. 

Bkbi?,  C.  J.  This  brings  us,  therefore,  to  the  great  questions  in 
this  case.^  They  have  been  divided  into  two.  It  has  been  first  in* 
fiisted  that  there  was  no  perfect  execution  of  the  deed  until  the  sum  of 
£14^58  was  written  in  it;  and  if  there  was  not  a  perfect  execution  of 
the  deed  up  to  that  time,  then  it  was  competent  for  my  brother  HoU 
royd  to  refer  it  to  the  jury,  to  consider  whether  they  would  not  pre- 
sume an  execution  of  the  deed  after  all  the  sums  were  written  in  and 
it  was  rendered  a  perfect  deed.  I  am  of  opinion  that  this  is  a  correct 
view  of  the  case;  and  if  it  is,  it  comes  precisely  within  the  principle  of 
the  case  to  which  my  brother  Holroyd  has  referred,  of  Doe  d.  Carter 
V.  Straphan.  In  that  case  a  deed  had  been  executed  by  a  married 
woman,  and,  as  such,  was  undoubtedly  void.  After  the  death  of  her 
husband,  she,  by  various  acts,  confirmed  this  deed.  The  Court  of 
King's  Bench  decided,  that  by  the  confirmation  of  the  deed  the  jury 
were  warranted  in  presuming  a  re-execution  of  it.  Undoubtedly,  in 
that  case,  Lord  Mansfield  refers  to  a  passage  in  Perkins,  where  he  says, 
'*  It  is  to  be  known  that  a  deed  cannot  have  and  take  effect  at  every 
delivery  as  a  deed;  for  if  the  first  delivery  takes  effect  the  second 
delivery  is  void;  and  in  case  an  infant  or  a  man- in  prison  makes  a  deed 
and  delivers  the  same  as  his  deed,  and  afterward  when  the  infant 
comes  to  his  full  age,  or  the  man  in  prison  when  at  large  delivere  the 
same  again  as  his  deed  which  he  delivered  before  as  his  deed,  this  sec- 
^  Only  so  much  of  opinion  given  as  relates  to  these  questions. — Eds. 
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ond  delivery  is  void."  That  brings  ua  to  the  question,  Was  there  any 
perfect  delivery  6t  this  deed  antecedent  toi  the  penod  wben  these  sums 
were  written  in?  If  one  looks  at  the  deed,  and  particularly  at  that 
part  of  the  deed  which  my  learned  brother  has  referred  ua  to,  it  ia  quite 
impossible  that  the  deed  could  be  ooosidered  as  having  any  operatipn 
till  these  sums  were  actually  written  in,  because,  what  was  the  object 
of  the  deed?  The  object  of  all  the  deed  was  to  convey  the  estates  ta 
trustees,  that  those  estates  might  be  sold,  and  that  the  proceeds  of 
those  estates  nughl  be  applied  to  pay  certain  creditors^  debts  which 
were  to  be  ascertained.  .  In  the  preparation  oS  the  draft  of  this  deed 
blanks  were  left  for  the  insertion  of  the  sums  wbfflOk  those  sums  should 
be  ascertained.  When  these  parties  met  in  the  Kite's  Bench  prison, 
can  it  be  said  that  that  was  a  perfect  execution  of  the  deeds,  when  the 
sums  that  were  due  to  these  creditors  remained  unascertained?  The 
operative  part  ot  the  d)eed  refen  to  the  payment  of  particular  sums, 
which,  as  then,  were  unascertained*  It  is  quite  clear,  if  nothii^  had 
passed  at  this  time,  that  ths  deed  could  not  be  an  operative  deed  until 
those  sums  were  introduced,  because  the  great  object  of  the  deed  was 
the  payment  of  those  sums.  I  think,  therefore,  taking  it  Id  this  point 
of  view,  that  this  was  not  to  be  considered  as  an  execution  of  the 
deed — ^that  this  was  not  a  complete  deed — and  that  therefore  the  case 
falls  within  the  authority  of  the  case  in  Cowper,  and  not  Mrithin  the 
law  which  is  extracted  from  Perkins. 

This  deed,  as  I  have  stated,  undoubtedly  was  not  to  be  considered 
as  complete  mitU  the  sums  were  introduced.    But  it  has  been  said,  if 
it  was  delivered  to  the  party  it  could  not  be  delivered  as  an  escnm^ 
unless  so  delivered,  in  terms.    Perhaps,  technically  speaking,  this  is 
so;  because  a  deed  delivered  to  a  party  is  not  an  escrow ^  a  deed  deliv- 
ered to  a  stranger  is  an  escrow  till  something  is  done;  but  though  it  b 
delivered  to  a  party,  there  are  cases,  and  in  the  same  page,  to  which 
my  learned  brother  referred,  to  show  that  it  is  not  a  perfect  and  com- 
plete deed;  Com.  Dig.  tit.  Faits  (A  3):  "So  if  it  be  once  delivered  as 
his  deed,  it  is  suf&cient,  though  he  afterward  explained  his  intent 
otherwise,  as  if  an  obligation  be  made  to  A.  and  delivered  to  A.  him- 
self as  an  escrow,  to  be  his  deed  on  the  performance  of  a  condition,  this 
is  an  absolute  delivery,  and  the  subsequent  words  are  void  and  repug- 
nant."  The  authorities  referred  to  in  the  text,  in  support  of  this  posi- 
tion,, are  at  least  eonOicting;  but  in  the  next  division  (A  4}  it  appears 
that  this  position  about  delivery  as  aa  escrow  is  merely  a  technical 
subtlety;  for  the  learned  writer  says,  "If  it  be  delivered  to  the  party 
as  an  escrow,  to  be  his  deed  on  the  performance  of  a  condition,  it  is 
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not  his  deed  till  the  condition  is  perfonned,  thougii  the  party  happens 
to  have  it  before  the  condition  is  performed.''  This*  he  lays  down  on 
his  own  authority,  without  referring  to  any  case;  and  I  am  warranted 
in  saying  we  cannot  have  a  better  authority  than  that  learned  writer. 

Let  us  see  how  that  doctrine  applies  to  the  present  case.  The  parties 
meet;  something  is  to  be  done  before  a  complete  deed  can  be  made;  the 
sums  are  to  be  ascertained  which  the  different  creditors  are  to  be  paid. 
That  cannot  be  ascertamed  that  day,  it  is  ascertained  at  a  subsequent 
day,  and  they  are  written  in.  Take  it,  if  you  please,  that  this  is  a 
delivery  of  the  deed  as  a  deed,  is  it  not  a  delivery  of  the  deed  in 
the  language  of  Lord  Coke,  upon  condition — that  is,  upon  condi- 
tion that  something  is  to  be  done,  which  at  that  time  was  not  done? 
That  something  is  afterward  done;  then,  and  not  till  then,  it  be* 
comes  a  perfect  deed.  It  seems  to  me,  therefore,  without  touching 
any  of  the  cases  that  have  been  decided  on  the  operation  of  deeds, 
we  may  say  that  this  deed  was  not  a  complete  deed,  executed  so  as 
to  have  effect  in  the  hands  of  the  parties  until  these  sums  were  writ- 
ten in. 

I  shall  not,  after  what  I  have  said,  travel  through  the  different 
cases  that  have  been  cited  with  respect  to  the  alteration  of  deeds;  but 
I  beg  not  to  be  taken  as  deciding,  that  if  a  deed  be  altered  with  the 
consent  of  all  the  parties,  after  it  is  executed,  it  is  not  to  be  considered 
as  a  good  deed.  I  think,  if  we  were  driven  to  examine  that  question, 
it  would  be  found  that,  in  these  times,  whatever  might  have  been 
thought  formerly,  if  all  the  parties  assent  to  the  alteration  of  a  deed, 
it  will,  in  its  altered  shape,  be  a  good  deed;  but  I  do  not  decide  this 
case  on  that  ground.  I  decide  it  on  this,  that  it  either  was  no  deed  at 
all,  until  the  sums  were  written  in,  and  that  then  the  jury  were  war- 
ranted in  presuming  a  delivery  to  make  it  a  deed;  or,  if  it  were  a  deed, 
it  was  delivered  only  to  have  operation  from  the  time  that  those  sums 
were  written  in,  which  were  to  give  it  all  its  effect.  I  think  we  must 
take  it,  from  what  passed  at  the  time  of  the  execution,  it  was  not  to  be 
considered  as  having  effect,  till  it  could  have  its  full  effect,  by  all  the 
sums  being  written  in,  that  were  to  be  written  in*  On  these  grounds 
I  am  of  opinion  that  the  rule  should  be  discharged. 

My  brother  Burrough,^  who  heard  the  argument,  desired  I  should 
state  he  concurred  in  this  opinion. 

^  He  was  at  chambers.  Park,  J.,  was  absent  from  iD-healtb.  Concurring 
opinion  of  Gaselee,  J.,  omitted. — EVIb. 
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Section  III. — Consideration 

CANDOR  AND  HENDERSON'S  APPEAL 

In  the  Supreme  Court  of  Pennsylvania,  1856 
[Reported  in  27  Pennsylvania  State,  119] 

This  was  an  appeal  by  Robert  Candor  and  Samuel  Henderson, 
executors  of  William  B.  Sullivan,  deceased,  from  the  decree  of  the 
Orphans'  Court,  refusing  them  credit  for  a  payment  claimed  in  their 
account. 

On  November  2d,  1849,  the  decedent  gave  a  bond  to  David  Marr, 
in  trust  for  Mary  Adaline  Sullivan,  his  daughter,  for  (2000,  payable 
ten  years  after  date,  or  at  his  death,  if  that  should  take  place  sooner. 
Afterward,  on  July  13th,  1850,  the  decedent  executed  his  last  will, 
w^hich  was  duly  proved  on  September  17th,  following,  in  which  is 
contained  the  following  bequest,  to  wit:  '^Item — I  give  and  bequeath 
to  my  daughter,  Mary  Adaline  (in  lieu  of  bond  which  I  gave  to  David 
Marr,  in  her  favor),  the  one  half  of  the  residue  of  my  estate,  real  and 
personal."  The  guardian  of  the  child  refused  to  accept  of  the  be- 
quest under  the  will  of  the  testator,  and  claimed  the  amount  of  the 
bond  aforesaid.  The  executors  paid  the  amount  of  the  bond  to  the 
guardian,  and  took  his  receipt;  and  in  their  account  filed,  claimed 
credit  for  the  said  payment.  This  item  on  the  credit  side  of  the  ac- 
count was  excepted  to.  Samuel  Weirick,  Esq.,  was  appointed  auditor, 
and  sustained  the  exception.  The  accountants  excepted  to  the  report 
of  the  auditor,  but  their  exceptions  were  overruled  by  the  court,  and 
the  auditor's  report  confirmed.  And  from  this  decree  the  accountants 
appealed. 

Lewis,  C.  J.  *  *  *  The  auditor  reports  that  the  testator 
^'gave"  the  bond  in  question.  There  i6  nothing  in  any  part  of  the  rec- 
ord to  impair  the  force  of  this  finding,  or  to  create  a  belief  that  it  is  er- 
roneous in  point  of  fact.  The  possession  of  the  bond,  by  the  executors, 
after  they  have  paid  it,  and  are  entitled  to  the  possession  of  it  as  a 
voucher,  is  no  evidence  to  show  that  it  never  was  given.  At  least  this 
circumstance  cannot  have  the  effect  of  overthrowing  the  positive  find- 
ing of  the  auditor. 

The  bond  is  made  payable  "ten  years  after  date,"  irrespective  of  the 
question  whether  the  obligor  should  be  living  or  dead  at  that  time. 
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There  is,  therefore,  no  ground  for  holding  it  to  be  a  donatio  mortis 
caiisa. 

It  is  under  seal,  and  is  found  expressly  to  be  a  ''voluntary"  bond. 
The  seal  imports  a  conakleration,  fMid  creates  a  legal  obligation.  In  a 
''voluntary"  bond  no  consideration  is  contracted  for  or  expected. 
The  absence  of  one  is  therefore  no  ground  for  equitable  relief  from  a 
contract  conceded  to  be  good  at  law,  without  it.  To  say  that  the 
"want  of  considerati<Hi"  is  a  defence  against  a  bond  is  to  express,  in 
language  not  remarkable  for  precision,  nothing  more  than  the  familiar 
principle  that  where  the  obligor  fails  to  receive  the  ccHUudetastion 
contracted  for,  and  on  the  faith  of  which  he  entered  into  the  eontraet, 
he  is  not  bound  to  pay  his  bond.  This  principle  has  na  applicataon 
whatever  to  the  case  before  us,  because  no  consideration  was  coo* 
tracted  for  or  expected.  A  voluntaiy  bond,  it  is  true,  most  be  post- 
poned until  creditors  are  paid;  but  it  is  always  good  against  the  party 
himself,  and  against  heirs,  legatees,  and  others  who  stand  in  no  higher 
equity.  2  Williams  on  Executors,  871 ;  3  P.  Wms.  223;  2  Mybe  k  K. 
769.  In  this  respect  a  simple  contract  differs  from  a  specialty.  In 
the  one  case  the  party  is  not  bound  without  a  consideration.  5  T.  R. 
8.  In  the  other  no  consideration  is  necessary  if  none  was  contracted 
for.    17  John.  Rep.  301. 


ALLER  V.  ALLER 

In  the  Supreme  Court  of  New  Jersey,  1878 

[Reported  in  40  New  Jersey  Law,  446] 

The  action  was  brought  on  the  following  instntment,  viz.:  "One 
day  after  date,  I  promise  to  pay  to  my  daughter,  Angelina  H.  Aller, 
the  sum  of  three  hundred  and  twelve  dollars  and  sixty-one  cents,  (or 
value  received,  with  lawful  interest  from  date,  without  defalcation 
or  discount,  as  witness  my  hand  and  seal  thb  fourth  day  of  September, 
one  thousand  eight  hundred  and  seventy*three.  1312.61.  This  note 
is  given  in  lieu  of  one  half  of  the  balance  due  the  estate  of  Mary  A. 
Aller,  deceased,  for  a  note  given  for  one  thousand  dollars  to  said 
deceased  by  me.  Peter  H.  Aller.  [u  8.]  Witnesses  present,  John  J. 
Smith,  John  F.  Grandin." 

Both  subscribing  witnesses  were  examined  at  the  trial,  and  it 
appeared  that  there  was  a  note  for  $1000,  dated  May  1st,  1858,  ffvea 
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by  said  Peter  H.  Aller  to  Mary  Ann  Aller,  upon  which  there  were  en- 
dorsements of  payments— April  1st,  1863,  $50;  April  Ist,  1866,  $46; 
April  1st,  1867,  $278.78. 

Mary  Ann  Alter,  the  wife,  died,  and  on  the  day  after  her  burial, 
Peter  H.  Aller  told  his  daughter,  the  fdaintiff,  to  get  the  note,  which 
he  said  was  among  her  mother's  papers.  She  brought  it,  read  the 
note;  he  said  there  was  more  money  endorsed  on  it  than  he  thought; 
requested  the  witness  John  F.  Qrandin  to  add  up  the  endorsements 
and  subtract  them  from  the  principal,  to  divide  the  balance  by  two, 
and  draw  a  note  to  each  of  her  daughters,  Leonora  and  Angelina,  for 
one  half.  After  they  were  drawn  by  the  witness,  Peter  H.  Aller  said: 
''Now  here,  girls,  is  a  nice  present  for  you,"  and  gave  them  the  notes. 
Angelina  was  directed  to  put  the  old  note  back  among  her  mother's 
papers.  Grandin  was  afterward  appointed  administrator  of  Mary 
A.  Aller,  and  as  such,  he  says,  he  destroyed  the  M  note. 

The  letters  of  administration;  a  copy  of  the  original  note  and 
endorsements  thereon;  a  deed  of  release  by  Peter  H.  Aller  to  Leonora 
Sharp  and  Angelina  H.  Aller,  in  which,  for  the  consideration  <3l  one 
dollar,  and  of  natural  love  aiid  affection,  he  released  all  his  right  and 
interest,  "  by  the  curtesy,"  to  all  the  real  and  personal  estate  of  said 
Mary  A.  Aller,  deceased,  which  is  dated  September  8th,  1873;  and  the 
last  will  and  testament  of  Peter  H.  Aller  were  offered  in  evidence. 

This  action  was  brought  by  Angelina  H.  Aller,  now  Angelina  H. 
McPherson,  against  Peter  H.  Aller  in  his  lifetime,  and,  after  his  death, 
continued  against  his  executor,  Michael  Shurts. 

The  verdict  was  for  the  plaintiff,  and  the  rule  to  show  cause  was 
allowed  at  the  Circuit. 

ScuDDBR,  J.  Whether  the  note  for  $1000  could  have  been  enforced 
in  equity  as  evidence  of  an  indebtedness  by  the  husband  to  the  wife 
during  her  life,  is  immaterial,  for  after  her  death  he  was  entitled,  as 
husband  of  his  deceased  wife,  to  administer  on  her  estate,  and  receive 
any  balance  due  on  the  note,  after  deducting  legal  charges,  under  the 
Statute  of  Distribution.  The  daughters  could  have  no  legal  or 
equitable  claim  on  this  note  against  their  father  after  their  mother's 
decease.  The  giving  of  these  two  sealed  promises  in  writing  to  them 
by  their  father  was  therefore  a  voluntary  act  on  his  part.  That'  it 
was  just  and  meritorious  to  divide  the  amount  represented  by  the 
original  note  between  these  only  two  surviving  children  of  the  wife, 
if  it  was  her  separate  property,  and  keep  it  from  going  into  the  general 
distribution  of  the  husband's  estate  among  his  other  children,  is 
evident,  and  such  appears  to  have  been  his  purpose. 
30 
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The  question  now  is,  whether  that  intention  was  legally  and  con- 
clusively manifested,  so  that  it  cannot  now  be  resisted. 

This  depends  on  the  legal  construction  and  effect  of  the  instrument 
which  was  given  by  the  father  to  his  daughter. 

It  has  been  treated  by  the  counsel  of  the  defendant  in  his  aigument 
as  a  promissory  note,  and  the  payment  was  resisted  at  the  trial  on 
the  ground  that  it  was  a  gift.  Being  a  gift  inter  vivos,  and  without 
any  legal  consideration,  it  was  claimed  that  the  action  could  not  be 
maintained.  But  the  instrument  is  not  a  promissory  note,  having 
the  properties  of  negotiable  paper  by  the  law  merchant,  nor  is  it  a 
simple  contract,  with  all  the  latitude  of  inquiry  into  the  consideration 
allowable  in  such  a  case,  but  it  is  in  form  and  legal  construction  a 
deed  under  seal.  It  says  in  the  body  of  the  writing  "as  witness  my 
hand  and  seal,"  and  a  seal  is  added  to  the  name  of  Peter  H.  AUer. 
It  is  not,  therefore,  an  open  promise  for  the  payment  of  money,  which 
is  said  to  be  the  primary  requisite  of  a  bill  or  promissory  note,  but  it 
is  closed  or  sealed,  whereby  it  loses  its  character  as  a  commercial 
instrument  and  becomes  a  specialty  governed  by  the  rules  affecting 
common  law  securities.    1  Daniell's  Neg.  Inst.,  §§  1,  31,  34. 

It  is  not  at  this  time  necessary  to  state  the  distinction  between 
this  writing  and  corporation  bonds  and  other  securities  which  have 
been  held  to  have  the  properties  of  negotiable  paper  by  commercial 
usage.  This  is  merely  an  individual  promise  "to  pay  my  daughter, 
Angelina  H.  AUer,  the  sum  of  $312.61,  for  value  reqeived,"  etc.  It 
is  not  even  transferable  in  form,  and  there  is  no  intention  shown  upon 
its  face  to  make  it  other  than  it  is  clearly  expressed  to  be,  a  sealed 
promise  to  pay  money  to  a  certain  person  or  a  debt  in  law  under  seal. 
How,  then,  will  it  be  affected  by  the  evidence  which  was  offered  to 
show  that  it  was  a  mere  voluntary  promise,  without  legal  considera- 
tion, or,  as  it  was  claimed,  a  gift  unexecuted? 

Our  statute  concerning  evidence  (Rev.,  p.  380,  §  16)  which  enacts 
that  in  any  action  upon  an  instrument  in  writing,  under  seal,  the 
defendant  in  such  action  may  plead  and  set  up  as  a  defence  therein 
fraud  in  the  consideration,  is  not  applicable,  for  here  there  is  no 
fraud  shown. 

But  it  is  said  that  the  act  of  April  6th,  1875  (Rev.,  p.  387,  §  52), 
opens  it  to  the  defence  of  want  of  sufficient  consideration,  as  if  it  were 
a  simple  contract,  and,  that  being  shown,  the  contract  becomes 
inoperative. 

The  statute  reads:  ''That  in  every  action  upon  a  sealed  instrument 
or  where  a  set-off  b  founded  on  a  sealed  instrument,  the  seal  thereof 
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shall  be  only  presiiii^>tive  evidence  of  a  sufficient  consideration,  which 
may  be  rebutted,  as  if  such  instrument  was  not  sealed/'  etc.^ 

Suppose  the  presumption  that  the  seal  carries  with  it,  that  there  is 
a  sufficient  consideration,  is  rebutted,  and  overcome  by  evidence 
showing  there  was  no  such  consideration,  the  question  still  remains, 
whether  an  instrument  imder  seal,  without  sufficient  consideration, 
b  not  a  good  promise  and  enforceable  at  law.  It  is  manifest  that  here 
the  parties  intended  and  understood  that  there  should  be  no  con- 
sideration. The  old  man  said,  '^Now  here,  girls,  is  a  nice  present  for 
each  of  you,"  and  so  it  was  received  by  them.  The  mischief  which 
the  above  quoted  law  was  designed  to  remedy,  was  that  where  the 
parties  intended  there  should  be  a  consideration,  they  were  prevented 
by  the  common  law  from  showing  none,  if  the  contract  was  under  seal. 
But  it  would  be  going  too  far  to  say  that  the  statute  was  intended  to 
abrogate  all  voluntary  contracts,  and  to  abolish  all  distinction  be- 
tween specialties  and  simple  contracts. 

It  will  not  do  to  hold  that  every  conveyance  of  land,  or  of  chattels, 
is  void  by  showing  that  no  sufficient  consideration  passed  when  cred- 
itors are  not  affected.  Nor  can  it  be  shown  by  authority  that  an 
executory  contract,  entered  into  intentionally  and  deliberately,  and 
attested  in  solenm  form  by  a  seal,  cannot  be  enforced.  Both  by  the 
civil  and  the  common  law,  persons  were  guarded  against  haste  and 
imprudence  in  entering  into  voluntary  agreements.  The  distinction 
between  nudum  paction  and  padvm  vestUvm^  by  the  civil  law,  was  in 
the  formality  of  execution  and  not  in  the  fact  that  in  one  case  there 
was  a  consideration,  and  in  the  other  none,  though  the  former  term,  as 
adopted  in  the  common  law,  has  the  signification  of  a  contract  without 
con»deration.  The  latter  was  enforced  without  reference  to  the  con- 
sideration because  of  the  formaUty  of  its  ratification.  1  Parsons  on 
Cont.  (6th  ed.)  427. 

The  opinion  of  Wilmot,  J.,  in  Pillans  v.  Van  Mierop,  3  Burr.  1663, 
is  instructive  on  this  point. 

The  eariy  case  of  Sharington  v.  Strotton,  Plow.  308,  gives  the  same 
cause  for  the  adoption  of  the  sealing  and  delivery  of  a  deed.  It  says, 
among  other  things,  ''Because  words  are  oftentimes  spoken  by  men 
unadvisedly  and  without  deliberation,  the  law  has  provided  that  a 
contract  by  words  shall  not  bind  without  consideration.    And  the 

*  Section  840  of  the  New  York  Code  of  Civil  Procedure  reads:  "A  peal  upon  an 
executory  instrument,  hereafter  executed,  is  only  presumptive  evidence  of  a  suffi- 
cient consideration,  which  may  be  rebutted,  as  if  the  instrument  was  not  sealed." 

Similar  statutes  have  been  enacted  in  many  other  states. — Eds. 
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McMillan  v.  ames 

In  the  Supreme  Court  of  Minnesota,  1885 

[Reported  in  33  Minnesota,  257] 

Vanderbubgh,  J.  On  the  day  it  bears  date  the  defendant  exe- 
cuted and  delivered  to  James  McMillan  &  Co.  the  following  covenant 
or  agreement  under  seal,  which  was  subsequently  assigned  to  the 
plaintiff: 

"Exhibit  A 

"I,  E.  B.  Ames,  of  Minneapolis,  Minn.,  for  the  consideration  here- 
inafter mentioned,  do  hereby  promise  and  agree  to  grant,  bargain,  sell, 
and  convey,  by  good  and  lawful  warranty  deed,  unto  James  McMillan 
&  Co.,  their  heirs  and  assigns,  in  fee  simple,  free  from  all  incumbrances, 
at  any  time  between  the  date  of  this  instrument  and  the  third  day 
of  August,  1884,  that  the  said  James  McMillan  &  Co.  may  elect,  that 
certain  real  estate  situate  in  the  country  of  Hennepin  and  State  of 
Minnesota,  and  described  as  follows — to  wit,  a  part  of  lots  nine  (9) 
and  ten  (10),  in  block  twenty  (20),  in  the  town  of  Minneapolis,  being 
a  tract  of  land  twenty-seven  (27)  feet  wide,  fronting  on  First  Avenue 
south,  and  extending  back  ninety-nine  (99)  feet,  together  with  the 
brick  and  stone  building  standing  thereon,  together  with  all  the  ap- 
purtenances thereunto  belonging. 

^'The  consideration  above  mentioned  and  referred  to  is  the  pay- 
ment to  me  by  the  said  James  McMillan  &  Co.  of  the  sum  of  $3500, 
and  the  further  payment  of  the  taxes  duly  assessed  upon  said  real 
estate  between  the  second  day  of  August,  1879,  and  the  date  of  the 
execution  and  delivery  of  said  deed.  Said  pa3inents  to  be  made  at  the 
time  of  the  execution  and  delivery  of  said  deed,  unless  otherwise  agreed 
to  by  said  James  McMillan  &  Co.  and  myself. 

**  It  is  hereby  expressly  understood  and  agreed  that  in  case  of  a 
violation  of  the  lease  under  which  the  said  James  McMillan  &  Co. 
now  hold  said  real  estate,  I  am  to  be  released  from  any  and  all  promises 
contained  and  by  me  made  in  this  instrument. 

'^  Witness  my  hand  this  sixth  day  of  October,  1879,  the  same  being 
the  date  of  this  instrument. 

"E.  B.  Ames.    [Seal.]" 

By  the  terms  of  this  instrument,  which  is  admitted  to  have  been 
sealed  by  defendant,  he  covenanted  to  convey  the  premises  upon  the 
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consideration  and  condition  of  the  payment  by  the  covenantees  of  the 
sum  named,  on  or  before  the  date  fixed  in  the  writing.  Before  per- 
fonnance  on  their  part,  the  defendant  notified  them  of  his  withdrawal 
and  rescission  of  the  promise  £lnd  obligation  embraced  in  such  written 
Instrument,  and  thereafter  refused  the  tender  of  payment  and  offer 
of  performance  by  the  plaintiff  in  conformity  therewith,  as  alleged  in 
the  complaint,  and  within  the  time  limited.  On  the  trial,  it  appearing 
that  such  notice  of  rescission  had  been  given,  the  Court  rejected  plain-* 
tiff's  offer  to  introduce  the  writing  in  evidence,  and  dismissed  the 
action. 

The  oniy  question  presented  on  this  appeal  is  whether  defendaiit's 
promise  or  obligation  was  nudum  pactum  and  presumptively  invalid 
for  want  of  a  consideration,  or  whether,  being  in  the  nature  of  a  cove- 
nant, the  defendant  was  bound  thereby,  subject  to  the  performance 
of  the  conditions  by  the  covenantees. 

Apart  from  the  effect  of  the  seal  as  evidencing  a  consideration  bind- 
ing the  defendant  to  hold  open  his  proposition,  or  rather  validating 
his  promise  subject  to  the  conditions  expressed  in  the  writing,  it  is 
clear  that  such  promise,  made  for  a  consideration  thereafter  to  be 
performed  by  the  plaintiff  at  his  election,  would  take  effect  as  an  offer 
or  proposition  merely,  but  would  become  binding  as  a  promise  as  soon 
as  accepted  by  the  performance  of  the  consideration,  unless  previously 
revoked  or  it  had  otherwise  ceased  to  exist.  Langdell  on  C!ont.,  §  70; 
Boston  &  M.  R.  R.  v.  Bartlett,  3  Cush.  224,  228.  In  the  case  cited 
there  was  a  proposition  to  sell  land  by  writing  not  under  seal.  The 
Court  held  the  party  at  liberty  to  withdraw  his  offer  at  any  time  before 
acceptance,  but  not  after,  within  the  appointed  time,  because  until 
acceptance  it  was  a  mere  offer,  without  a  consideration  or  a  corre^ 
sponding  promise  to  support  it,  and  the  Court  say:  "Whether  wisely 
or  not,  the  common  law  un3rieldingly  msists  upon  a  consideration, 
or  a  paper  with  a  seal  attached." 

If,  however,  his  promise  is  binding  upon  the  defendant,  because 
contained  in  an  instrument  under  seal,  then  it  is  not  a  mere  offer,  but 
a  valid  promise  to  convey  the  land  upon  the  condition  of  pa3rment. 
All  that  remained  was  performance  by  plaintiff  within  the  time  speci- 
fied to  entitle  him  to  a  fulfilment  of  the  covenant  to  convey.  Langdell 
on  Cont.,  §§  178,  179.  As  respects  the  validity  or  obligation  of  such 
unilateral  contracts,  the  distinction  between  covenants  and  simple 
contracts  is  well  defined  and  established.  Anson,  Cont.  12;  Chit. 
Cont.  5;  Leake,  Cont.  146;  1  Smith,  Lead.  Cas.  (7th  ed.)  698;  Wing  v. 
Chase,  35  Me.  260;  Willard  v.  Tayloe,  8  Wall.  557. 
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In  Pitman  v.  Woodbuiyi  3  Exch.  4, 11,  Parke,  B.,  says:  '^The  cases 
establish  that  a  covenantee  m  an  ordinary  indenture,  who  is  a  party  to 
it,  may  sue  the  covenantor,  who  executed  it,  although  he  himself  never 
did;  for  he  is  a  party,  although  he  did  not  execute,  *  *  *  and 
it  makes  no  difference  that  the  covenants  of  the  defendant  are  therein 
stated  to  be  in  consideration  of  those  of  the  covenantee.  Of  this  there 
is  no  doubt,  nor  that  a  covenant  binds  without  consideration." 
Moiigan  V.  Pike,  14  C.  B.  473, 484;  Leake,  Cont.  141.  The  covenantee 
in  such  cases  may  have  the  benefit  of  the  contract,  but  subject  to  the 
conditions  and  provisos  in  the  deed.  These  obligations  frequently 
tak^  the  form  of  bonds,  which  is  only  another  method  of  forming  a 
contract,  in  which  a  party  binds  himself  as  if  he  had  made  a  contract 
to  perform;  a  consideration  being. necessarily  implied  from  the  solem- 
nity of  the  instnunent.  The  consideration  of  a  sealed  inatroment  may 
be  inquired  into;  it  may  be  shown  not  to  have  been  paid  (Bowen  v. 
Bell,  20  John.  338),  or  to  be  different  from  that  expressed — Jordan  v. 
White,  20  Minn.  77  (91);  McCrea  v.  Punnort,  16  Wend.  460--or  as 
to  a  mortgage  that  there  is  no  debt  to  secure  (Wearse  v.  Peirce,  24 
Pick.  141),  etc.;  but,  except  for  fraud  or  illegality,  the  consideration 
implied  from  the  seal  cannot  be  impeached  for  the  purpose  of  inval- 
idating the  mstrument  or  destroying  its  character  as  a  specialty. 

It  is  true  that  equity  will  not  lend  its  auxiliary  remedies  to  aid  in 
the  enforcement  of  a  contract  which  is  inequitable,  or  is  not  supported 
by  a  substantial  consideration,  but  at  the  same  time  it  will  not  on  such 
grounds  interfere  to  set  it  aside.  But  no  reason  appears  why  equity 
might  not  have  decreed  specific  performance  in  this  case  (had  the 
land  not  been  sold),  because  the  substantial  and  meritorious  consid- 
eration required  by  the  Court  in  such  case  would  oon»st  in  that  stipu- 
lated in  the  instrument  as  the  condition  of  a  conveyance,  performance 
of  which  by  the  plaintiff  would  have  been  exacted  as  a  prerequisite  to 
relief,  so  as  to  secure  to  defendant  mutuality  in  the  remedy,  and  all 
his  rights  under  the  contract.  The  inquiry  would  not,  in  such  case,  be 
directed  to  the  constructive  consideration  evidenced  by  the  seal,  for 
a  mere  nominal  consideration  would  have  supported  defendant's  offer 
or  promise  upon  the  prescribed  conditions.  Leake,  Ckmt.  17,  18; 
Western  R.  Co.  v.  Babcock,  6  Met.  346;  Yard  v.  Patton,  13  Pa.  St. 
278,  285;  Candor's  Appeal,  27  Pa.  St.  119. 

If,  then,  defendant's  promise  was  irrevocable  within  the  time  lim- 
ited, plaintiff  might  certainly  seek  his  remedy  for  damages,  upon  the 
facts  alleged  m  the  pleadings,  upon  showing  performance  or  t^ider 
thereof  on  his  part. 
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There  b  a  gmwing  tend^icy  to  abrogate  the  distinetiou  between 
sealed  and  unsealed  instruments;  in  some  States  by  legislation,  in 
othetB  to  a  limited  extent  by  usa^  or  judicial  recognition.  State  v. 
Toungy  23  Minn.  651 ;  1  Pars.  Cont.  429.  But  the  significance  of  the 
seal  as  importing  a  consideration  is  everywhere  still  recognized,  ex- 
cept as  affected  by  legislation  on  the  subject.  It  has  certainly  never 
been  questioned  by  this  Court.  In  Pennsylvania  the  courts  allow  a 
party,  as  an  equitable  defence  in  actions  upon  sealed  instruments,  to 
show  a  failure  to  receive  the  consideration  contracted  for,  wiiere  an 
actual  valuable  consideration  was  intended  to  pass,  and  furnished  the 
motive  for  entering  into  the  contract.  Candor's  Appeal,  27  Pa.  St. 
119;  Yard  v.  Patton,  supra.  But  whatever  the  rule  as  to  equitable 
defences  and  counterclaims  under  our  system  of  practice  may  prop- 
erly be  held  to  be  in  the  case  of  sealed  instruments,  it  has  no  applies^ 
tion,  we  think,  to  a  case  like  this,  where  full  effect  must  be  given  to  the 
seal.  Under  the  civil  law  the  rule  is  that  a  party  making  an  offer,  and 
granting  time  to  another  in  which  to  accept  it,  is  not  at  liberty  to  with- 
draw it  within  the  appointed  time,  it  being  deemed  inequitable  to  dis- 
appoint expectations  raised  by  such  offer,  and  leave  the  party  without 
remedy.  The  common  law,  as  we  have  seen,  though  requiring  a  con- 
sideration, is  satisfied  with  the  evidence  thereof  signified  by  a  seal. 
Boston  &  M.  R.  R.  v.  Bartlett,  «upra.  The  same  principle  applies  to 
a  release  under  seal,  which  is  conclusive  though  disclosing  on  its  face 
a  consideration  otherwise  insufficient.  Staples  v.  Wellington,  62  Me. 
9;  Wing  v.  Chase,  36  Me,  260. 

These  considerations  are  decisive  of  the  case,  and  the  order  denying 
a  new  trial  must  be  reversed. 


KRELL  V.  CODMAN 

In  the  Supreme  Judicial  Court  of  Massachusetts,  1891 

[Reported  in  154  Massachusetts,  454] 

CoirrRACT  agunst  the  executor  of  the  will  of  Martha  Q.  Wheel- 
wright, upon  a  covenant  in  an  indenture  under  seal,  dated  Feb- 
ruary 13th,  1885.  The  case  was  heard  in  January,  1890,  by  Field,  J., 
and  rq;>orted  by  him  for  the  consideration  of  the  full  Court,  and  was 
as  follows. 

The  mdenture  was  executed  by  ''Martha  Gerrish  Wheelwright, 
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of  Boslyn  House,  Oatlands  Park,  in  the  county  of  Surrey,  widow,  of 
the  one  part,  and  Paul  Earl  Ludwig  Emii  Krell,  of  the  same  place, 
Esquire,  and  Charles  Watkins,  of  No.  19  Oakley  Square,  in  the  parish 
of  St.  Pancras,  in  the  county  of  Middlesex,  Esquire,  of  the  other  part,'' 
and  provided  as  follows : ''  Whereas  the  said  Martha  Gerrish  is  desirous 
of  making  some  provision  for  Constance  Hope  Eagle,  the  adopted 
child  of  the  said  Paul  Karl  Ludwig  Emil  Krell,  and  of  his  wife,  Maria 
Augusta  Krell,  the  daughter  of  the  said  Martha  Gerrish  Wheelwright, 
the  said  Constance  Hope  Eagle  being  now  seven  years  of  age  and  re- 
siding at  Roslyn  House,  Oatlands  Park,  aforesaid.  Now  this  indenture 
witnesseth  that  in  consideration  of  the  love  and  affection  of  the  scdd 
Martha  Gerrish  Wheelwright  for  the  said  Constance  Hope  Eagle,  and 
for  divers  other  good  causes  and  considerations,  the  said  Martha 
Gerrish  Wheelwright  doth  hereby  covenant  with  the  said  Paul  Karl 
Ludwig  Emil  Krell  and  Charles  Watkins,  or  the  survivor  of  them  or 
the  executors  or  administrators  of  such  survivor,  or  other  the  trustees 
or  trustee  for  the  time  being  of  these  presents  (hereinafter  called  the 
trustees  or  trustee))  that,  in  case  the  said  Constance  Etope  Eagle  shall 
survive  her  the  said  Martha  Gerrish  Wheelwright,  the  executors  or 
administrators  of  her  the  said  Martha  Gerrish  Wheelwright  shall, 
within  six  calendar  months  after  her  death,  pay  to  the  trustees  or 
trustee  the  sum  of  £2500,  with  interest  thereon  at  the  rate  of  4  per 
cent  per  annum  from  the  day  of  her  death,  provided  always  that  the 
said  Martha  Gerrish  Wheelwright  shall  be  at  liberty  to  pay  the  said 
sum  of  £2500,  or  any  part  thereof,  to  the  trustees  or  trustee  at  any 
time  during  her  lifetime." 

This  indenture  was  drawn  and  settled  on  behalf  of  all  parties  by  a 
firm  of  English  solicitors,  and  executed  at  Walton-on-Thames,  Surrey, 
England.  By  the  law  of  England  a  covenant  such  as  that  contained 
in  this  instrument  constitutes  a  debt  of  the  covenantor  legally  charge- 
able upon  his  or  her  estate,  ranking  after  debts  for  value,  but  before 
legacies.  At  the  date  of  the  indenture  Mrs.  Wheelwright  was  living 
with  her  daughter,  who  was  the  wife  of  the  first-named  plaintiff,  and 
the  child,  Constance  Hope  Eagle,  was  living  with  and  supported  by 
Mr.  and  Mrs.  Krell,  but  was  never  legally  adopted  by  them.  She  was 
still  a  minor,  and  lived  with  them  in  England.  Mrs.  Wheelwright 
died  on  August  30th,  1888,  and  at  the  time  of  her  death  was  domiciled 
in  Newburyport  in  this  Commonwealth,  and  her  will,  which  was 
executed  in  this  Commonwealth  on  October  10th,  1881,  was  duly 
proved  here. 

The  judge  found  that,  at  the  time  Mrs.  Wheelwright  executed  the 
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indenture,  her  place  of  residence  and  home  were  in  England,  but  her 
political  domicile  was  in  Massachusetts.  If  the  plaintiffs  were  en- 
titled to  maintain  the  action,  judgment  was  to  be  entered  for  them 
for  the  sum  named  in  the  indenture,  with  interest;  otherwise,  judg* 
ment  was  to  be  entered  for  the  defendant. 

HoLdtfES,  J.  This  is  an  action  on  a  voluntary  covenant  in  an  inden- 
ture under  seal,  executed  by  the  defendant's  .testatrix  in  England, 
that  her  executors,  within  six  months  after  her  death,  should  pay 
to  the  plaintiffs,  upon  certain  trusts,  the  sum  of  £2500,  with  interest 
at  4  per  cent  from  the  day  of  her  death. 

It  is  agreed  that  by  the  law  of  England  such  a  covenant  constitutes 
a  debt  of  the  covenantor  legally  chargeable  upon  his  or  her  estate, 
ranking  after  debts  for  value,  but  before  legacies.  But  it  is  contended 
by  the  defendant  that  a  similar  instrument  executed  here  would  be 
void.  The  testatrix  died  domiciled  m  Massachusetts,  and  the  only 
question  is  whether  the  covenant  can  be  enforced  here.  If  a  similar 
covenant  made  here  would  be  enforced  in  our  courts,  the  plamtiffs  are 
entitled  to  recover,  and  in  the  view  which  we  take  on  that  question  it 
is  needless  to  examine  with  nicety  how  far  the  case  is  to  be  governed 
by  the  English  law  as  to  domestic  covenants,  and  how  far  by  that  of 
Massachusetts. 

In  our  opinion  such  a  covenant  as  the  present  is  not  contrary  to  the 
policy  of  our  laws,  and  could  be  enforced  here  if  made  in  this  State. 
If  it  were  a  contract  upon  valuable  consideraticm,  there  is  no  doubt  it 
would  be  binding.  Parker  v.  Cobxim,  10  Allen,  82.  We  presume  that, 
in  the  absence  of  fraud,  oppression,  or  unconscionableness,  the  courts 
would  not  inquire  into  the  amount  of  such  consideration.  Parish  v. 
Stone,  14  Pick.  198,  207.  This  being  so,  consideraticm  is  as  much  a 
form  as  a  seal.  It  would  be  anomalous  to  say  that  a  covenant  in  all 
other  respects  unquestionably  valid  and  binding  (Comstock  v.  Son, 
arUe^  889,  and  Mather  v.  Corliss,  103  Mass.  668,  571)  was  void  as 
contravening  the  policy  of  our  Statute  of  Wills,  but  that  a  parol  con- 
tract to  do  the  same  thing  in  consideration  of  a  bushel  of  wheat  was 
good.  So,  again,  until  lately  an  oral  contract  founded  on  a  sufficient 
consideration  to  make  a  certain  provision  by  will  for  a  particular  per- 
son was  valid.  Wellington  v.  Apthorp,  145  Mass.  69.  Now,  by 
statute,  no  agreement  of  that  sort  shall  be  binding  tmless  such  agree- 
ment is  in  writing,  signed  by  the  party  whose  executor  is  sought  to  be 
charged,  or  by  an  authorized  agent.  St.  1888,  ch.  372.  Again,  it 
would  be  going  a  good  way  to  say  by  construction  that  a  covenant 
did  not  satisfy  this  statute. 
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The  truth  is,  that  the  policy  of  the  law  requiring  three  witnesaeB  to 
a  will  has  little  application  to  a  contract.  A  will  is  an  ambulatory 
instrumenti  the  contents  of  which  are  not  necessarily  communicated 
to  any  one  before  the  testator's  death.  It  is  this  fact  which  makes 
witnesses  peculiarly  necessary  to  establish  that  the  document  offered 
for  probate  was  executed  by  the  testator  as  a  final  disposition  of  his 
property.  But  a  contract  which  is  put  into  the  hands  of  the  adverse 
party,  and  from  which  the  contractor  cannot  withdraw,  stands  dif- 
ferently. See  Periy  v.  Cross,  132  Mass.  454,  456-457.  The  moment 
it  is  admitted  that  some  contracts  which  are  to  be  performed  after 
the  testator's  death  are  valid  without  three  witnesses,  a  distinction 
based  on  the  presence  or  absence  of  a  valuable  consideration  becomes 
impossible  with  reference  to  the  object  which  we  are  considering. 
A  formal  instrument  like  the  present,  drawn  up  by  lawyers  and 
executed  in  the  most  solemn  form  known  to  the  law,  is  less  likely  to 
be  a  vehicle  for  fraud  than  a  parol  contract  based  on  a  technical 
detriment  to  the  promisee.  Of  coarse,  we  are  not  now  speaking  of  the 
rank  of  such  contracts  irUer  esse.  Stone  v.  Gerrish,  1  Allen,  175,  cited 
by  the  defendant,  contains  some  ambiguous  expressions,  but  was 
decided  on  the  ground  that  the  instrument  did  not  purport  to  be  and 
was  not  a  contract.  C!over  v.  Stem,  67  Md.  449  was  to  like  effect 
The  present  instrument  indisputably  is  a  contract.  It  was  drawn  in 
English  form  by  English  lawyers,  and  must  be  construed  by  Ei^lish 
law.  So  construed,  it  created  a  debt  on  a  contii^ency  from  the 
covenantor  herself,  which  if  she  had  gone  into  bankruptcy  would  have 
been  provable  against  her.  Ex  parte  Tindal,  8  Bing.  402;  S.  C.  1 
D.  &  Ch.  291,  and  Mont.  375,  462.  Robson,  Bankrupt^  (5th  ed.), 
274.  The  cases  of  Parish  v.  Stone,  14  Pick.  198  and  Warren  v.  Durfee, 
126  Mass.  338,  were  actions  on  promissory  notes,  and  were  decided  ool 
the  ground  of  a  total  or  partial  want  of  consideration. 

There  is  no  question  l^re  of  any  attempt  to  evade  or  defeat  rights 
of  third  persons,  which  would  have  been  paramount  had  the  cov- 
enantor left  the  sum  in  question  as  a  le^M^  by  will.  There  is  no 
ground  for  suggesting  an  intent  to  evade  the  im>visions  of  our  law 
regulating  the  execution  of  last  wills,  if  such  intent  could  be  material 
when  an  otherwise  binding  contract  was  made.  See  Stone  v.  Haekett, 
12  Gray,  227,  23^233.  There  was  mmply  an  uitent  to  make  a  more 
binding  and  irrevocable  provision  than  a  legacy  could  be,  and  we  see 
no  reason  why  it  should  not  succeed. 

JudgmetUfcr  the  jdamtiffs. 
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CHAPTER  III 

BIQHTO  Ain>  LIABILITIES  OF  THIRD  PEBSONS 

SEcnoN  I. — Beneficiabies 

DUTTON  AND  WIFE  v.  POOLE 
In  the  King's  Bench,  1677 
[Reported  in  2  Levinz,  211] 

I 

AB8tTiiP8iT,  and  declares  that  the  father  of  the  plaintiff's  wife  being 
seized  ot  a  wood  which  he  intended  to  sell  to  raise  portions  for  younger 
children,  the  defendant  being  his  heir,  in  consideration  the  father 
would  forbear  to  sell  it  at  his  request,  promised  the  father  to  pay  his 
daughter,  now  the  plaintiff's  wife,  £1000,  and  avers  that  the  father 
at  his  request  forbore,  but  the  defendant  had  not  paid  the  £1000. 
After  verdict  for  the  plaintiff  upon  nan  (issumpeit,  it  was  moved  in 
arrest  of  judgment,  that  the  action  ought  not  to  be  brought  by  the 
daughter,  but  by  the  father;  or  if  the  father  be  dead,  by  his  executors; 
for  the  promise  was  made  to  the  father,  and  the  daughter  is  neither 
privy  nor  mterested  in  the  consideration,  nothing  being  due  to  her. 
Also  the  father,  notwithstanding  this  agreement  with  the  son,  might 
have  cut  down  the  wood,  and  then  there  was  no  remedy  for  the  son, 
nor  could  the  daughter  have  released  the  promise,  and  therefore  she 
cannot  have  an  acticm  against  him  for  not  performing  the  promise, 
ftnd  divers  cases  were  cited  for  the  defendant,  as  Yelv.  Rippon  v. 
Norton,  Hawes  v.  Leader,  Starky  v.  Miber,  1  Roll.  31,  32,  Sly.  296, 
and  a  case  lately  resolved  in  Com.  Banc,  inter  Norris  &  Pine,  intrat. 
Hill.  22  and  23  Car.  2,  1538,  where  the  case  was,  "  If  you  will  marry 
iQe,  I  will  pay  your  children  so  much,"  and  the  action  being  brought 
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by  the  children,  adjudged  it  lay  not.  On  the  other  side  it  was  said, 
if  a  man  deliver  goods  or  money  to  H.  to  deliver  or  pay  to  B.,  B.  may 
have  an  action,  because  he  is  to  have  the  benefit  of  the  baihnent,  so 
here  the  daughter  is  to  have  the  benefit  of  the  promise.  So  if  a  man 
should  say,  "Give  me  a  horse,  I  will  give  your  son  £10,"  the  son  may 
bring  the  action,  because  the  gift  was  upon  consideration  of  a  profit 
to  the  son;  and  the  father  is  obliged  by  natural  affection  to  provide 
for  his  children,  for  which  cause  affection  to  children  is  sufficient  to 
raise  a  use  to  them  out  of  the  father's  estate;  and  therefore  the 
daughter  had  an  interest  in  the  consideration  and  in  the  promise,  and 
the  son  had  a  benefit  by  this  agreement,  for  by  this  means  he  hath 
the  wood  and  the  daughter  is  without  a  portion,  which  otherwise  in 
all  probability  the  son  would  have  been  left  to  pay,  if  the  wood  had 
not  been  cut  down,  nor  this  agreement  between  him  and  his  father, 
and  for  authorities  of  this  side  were  cited  1  Roll.  Ab.  31,  Oldman  v. 
Bateman,  and  ibid.  32;  Starky  v.  Meade.  Upon  the  first  argument 
Wylde  and  Jones,  JJ.,  seemed  to  think  that  the  action  ought  to  be 
brought  by  the  father  and  his  executors^  though  for  the  benefit  of  the 
daughter,  and  not  by  the  daughter,  being  not  privy  to  the  promise  or 
consideration.  Twysden  and  Rainsford  seemed  contra^  and  after- 
ward two  new  judges  being  made,  scil  Scroggs,  C.  J.,  in  lieu  of  Rains- 
ford,  and  Dolben  in  lieu  of  Twysden,  the  case  was  argued  again  upon 
the  reasons  aforesaid;  and  now  Scroggs,  C.  J.,  said  that  there  was  such 
apparent  consideration  of  affection  from  the  father  to  his  children, 
for  whom  nature  obliges  him  to  provide,  that  the  consideration  and 
promise  to  the  father  may  well  extend  to  the  children,  and  he  and 
Jones  remembered  the  case  of  Norris  &  Pine,  and  that  it  was  adjudged 
as  aforesaid.  But  Scroggs  said  he  was  then  and  still  is  of  opinion 
contrary  to  that  judgment.  Dolben,  J.,  concurred  with  him  that  the 
daughter  might  bring  the  action,  Jones  &  Wylde  hcesUabant.  But 
next  day  they  also  agreed  to  the  opinion  of  the  Chief  Justice  and 
Dolben,  and  so  judgment  was  giv^i  for  the  plainUff,  for  the  son  hath 
the  benefit  by  having  of  the  wood,  and  the  daughter  hath  lost  her  por- 
tion by  this  means.  And  now  Jones  said  he  must  confess  he  was  never 
well  satisfied  with  the  judgment  in  Norris  &  Pine's  Case,  but  being 
it  was  resolved,  he  was  loth  to  give  his  opinion  so  sudd^y  against  it. 
And  note  upon  this  judgment  error  was  immediately  brought,  and 
Trin.  31  Car.  2  it  was  affirmed  in  the  Exchequer  Chamber. 


JOHN  PRICE   V.   EASTON  479 


JOHN  PRICE  V.  EASTON 

In  the  King's  Bench,  1833 
[Reported  in  4  Bamewall  &  Adolphus,  433] 

Declaration  stated  that  one  William  Price  was  indebted  to  the 
plaintiff  in  the  sum  of  £13,  being  the  balance  of  a  larger  sum  due  for 
the  price  of  a  certain  timber  carriage  sold  and  delivered  to  him;  and 
that  the  defendant,  in  consideration  thereof,  and  in  consideration  that 
the  said  William  Price,  at  the  request  of  the  defendant,  had  under- 
taken and  faithfully  promised  the  defendant  to  work  for  him>  the  de- 
fendant, at  certain  wages  agreed  upon  between  them,  and  in  considera- 
tion of  William  Price  leaving  the  amount  which  might  be  earned  by 
him  in  the  defendant's  hands,  he,  the  defendant,  undertook  and 
promised  to  pay  the  plaintiff  the  sum  of  £13.  Averment  that  William 
Price  did  work  for  the  defendant,  and  earned  a  large  sum  of  money, 
and  left  the  same  in  his,  defendant's  hands.  Breach,  non-payment  to 
the  plaintiff  of  £13.  Plea,  rum  assumpsit.  The  plaintiff  having  ob- 
tained a  verdict,  a  rule  nisi  was  obtained  by  Campbell  for  arresting 
the  judgment,  on  the  ground  that  the  plaintiff  was  a  mere  stranger 
to  the  consideration;  and  he  cited  Bourne  v.  Mason,^  and  Crow  v. 
Rogers;  ^  and  distinguished  the  case  from  Dutton  v.  Poole,^  where 
tenant  in  fee-simple  being  about  to  cut  down  timber  for  his  daughter's 
portion,  the  defendant,  his  heir  at  law,  in  consideration  of  his  for- 
bearing so  to  do,  promised  to  pay  a  sum  of  money  to  the  daughter,  and 
the  action  by  the  husband  of  the  daughter  was  held  to  be  well  brought; 
but  there,  it  was  said,  there  was  privity  by  blood,  and  the  daughter 
was  prejudiced  by  loss  of  her  portion. 

Denman,  C.  J.  I  think  the  declaration  cannot  be  supported,  as  it 
does  not  show  any  consideration  for  the  promise  moving  from  the 
plaintiff  to  the  defendant. 

LiTTLEDALE,  J.  No  privity  is  shown  between  the  plaintiff  and 
defendant.  This  case  is  precisely  like  Crow  v.  Rogers,^  and  must  be 
governed  by  it. 

Taunton,  J.  It  is  consistent  with  all  the  matter  alleged  in  the 
declaration,  that  the  plaintiff  may  have  been  entirely  ignorant  of  the 
arrangement  between  William  Price  and  the  defendant. 

Pattbson,  J.    After  verdict,  the  Court  can  only  intend  that  all 

>  1  Vent.  6.  « 1  Str.  592.  » 2  Lev.  210.  *  1  Str.  592. 
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matters  were  proved  which  were  requisite  to  support  the  allegations 
in  the  declaration,  or  what  is  neoessari^  to  be  implied  from  them. 
Now  it  is  quite  clear  that  the  allegations  in  this  declaration  are  not 
sufficient  to  show  a  right  of  action  in  the  plaintiff.  There  is  no  prom- 
ise to  the  plaintiff  alleged.  The  rule  for  arresting  the  judgment  must 
be  made  absolute. 
RtUe  abaolute.^ 


MELLEN  V.  WHIPPLE 

In  the  Supreme  Judicial  Court  of  Massachusetts,  1854 

[Reported  in  1  Gray,  317] 

Action  of  contract,  brought  by  the  administratrix  of  IVfichael 
Mellen,  on  December  20th,  1851.  The  declaration  avers  that  ^Hhe 
defendant  is  indebted  to  the  plaintiff  for  the  following  cause  of  action: 
On  June  Ist,  1844,  one  John  M.  Rollins,  for  a  good  and  sufficient  con- 
sideration, made  and  delivered  to  Charles  Ellis  and  John  M.  Mayo 
(then  partners  under  the  firm  of  Ellis  A  Mayo)  his  note  for  the  sum 
of  9500,  payable  to  said  Ellis  &  Mayo  or  order  in  three  years  from 
date,  with  interest  thereon  at  the  rate  of  6  per  cent  per  annum,  pay- 
able  semi-annually;  and  also  made  to  said  payees,  to  bold  to  them- 
selves, their  heirs  and  assigns,  as  security  for  the  pa3rment  of  said  note, 
a  mortgage  deed  of  the  same  date,  of  a  certain  lot  of  land  situated  at 
the  comer  of  Curve  Street  and  Harrison  Avenue  in  Boston,  and  m<H^ 
particularly  described  in  said  deeds.  Said  John  M.  Rollins  afterward, 
to  wit,  on  April  8th,  1845,  by  hb  deed  of  that  date,  conveyed  the 
equity  of  redemption  of  said  estate  to  Shilometh  S.  Whipple,  the  de- 
fendant; and  said  deed  confined  the  following  clause:  'The  said 
granted  premises  are  subject  to  a  mortgage  for  $500  with  interest;  said 
interest  payable  semi-annually;  which  mortgage,  with  the  note  for 
which  it  was  given,  the  said  Whipple  is  to  assume  and  cancel.^  Said 
Whipple  accepted  said  deed,  entered  upon  the  said  estate,  and  paid 
the  interest  on  said  note  to  the  said  mortgagees  and  their  assigns  to 
June  1st,  1848;  and  said  Michael  Mellen,  the  plaintiff's  intestate,  in 
his  lifetime  became,  by  regular  assignment,  transfer,  endorsement  and 
delivery,  for  valuable  consideration,  possessed  of  said  mortgage  and 

^  See  also,  Bourne  v.  Mason  (1669),  1  Ventris,  6.— Eds. 
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the  note  for  $500  secured  thereby;  and  said  Whipple  became  by  law 
indebted  to  said  intestate  in  the  amount  of  said  note;  and  said  Michael 
Mellen  has  since  deceased,  and  the  plaintiff  was  duly  appointed  ad- 
ministratrix of  his  estate;  and  the  said  Whipple  is  now  justly  indebted 
to  the  plaintiff  for  the  amount  of  said  note  of  $500  and  interest  thereon 
from  Ji^ne  1st,  1848;  and  promised  the  plaintiff  to  pay  the  same;  yet, 
though  often  requested,  has  not  paid  the  same."  To  this  declaration 
the  defendant  demurs,  ''and  alleges  and  assigns  for  cause  of  this  de- 
murrer, that  the  declaration  does  not  sufficiently  set  forth  any  legal 
cause  of  action." 

Mbtcalp,  J*  According  to  the  decisions  in  Goodwin  v.  Gilbert,  9 
Mass.  510;  Pike  v.  Brown,  7  Gush.  133,  and  some  intermediate  cases, 
the  declaration  now  before  us  shows  an  agreement  between  Rollins 
and  the  defendant,  for  the  non-performance  of  which  Rollins  might 
maintain  an  action.  The  question  raised  by  this  demurrer  is,  whether 
an  action  for  the  non-performance  of  that  agreement  can  be  main- 
tained by  the  plaintiff. 

The  counsel  for  the  plaintiff,  in  his  brief,  puts  the  case  upon  this 
ground:  ''On  a  promise  not  under  seal,  made  by  A.  to  B.,  for  a  good 
consideration,  to  pay  B.'s  debt  to  C.,  C.  may  sue  A."  Lord  Holt,  in 
Yard  v.  Eland,  1  Ld.  Raym.  368,  and  Buller,  J.,  in  Marchington  v. 
Vernon,  1  Bos.  A;  Pul.  101,  note,  used  nearly  the  same  language;  and  it 
has  been  transferred  into  various  text-books,  as  if  it  were  a  general 
rule  of  law.  But  it  is  no  more  true,  as  a  general  rule,  than  another 
maxim,  often  found  in  the  books,  to  wit,  that  a  moral  obligation  is  a 
sufficient  consideration  to  support  an  express  promise.  Both  maxims 
require  great  modification,  because  each  expresses  rather  an  exception 
to  a  general  rule  than  the  rule  itself.  And  the  needad  modification  of 
the  latter  maxim  has  been  authoritatively  made,  and  is  now  well 
understood.  3  Bos.  &  Pul.  249,  note;  Mills  v.  Wyman,  3  Pick.  207; 
Smith  V.  Ware,  13  Johns.  269;  2  Greenl.  Ev.  §  107.  But  the  limita- 
tions of  the  maxim  on  which  the  plaintiff  relies  are  not  so  clearly  es- 
tablished. By  the  recent  decisions  of  the  English  courts  its  operation 
is  restricted  within  narrower  limits  than  formerly,  and  the  general 
rule,  to  which  it  is  an  exception,  is  now  more  strictly  enforced.  That 
general  rule  is,  and  always  has  been,  that  a  plaintiff,  in  an  action  on  a 
simple  contract,  must  be  the  person  from  whom  the  consideration  of 
the  contract  actually  moved,  and  that  a  stranger  to  the  consideration 
cannot  sue  on  the  contract.  The  rule  is  sometimes  thus  expressed. 
There  must  be  a  privity  of  contract  between  the  plaintiff  and  defend- 
ant, in  order  to  render  the  defendant  liable  to  an  action  by  the  plain- 

31 
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tiff  on  the  contract.  Crow  v.  Rogers,  1  Stra.  592;  Ross  v.  Milne,  12 
Leigh,  204;  Morrison  v.  Beckey,  6  Watts,  349;  1  Selw.  N.  P.  (11th  ed.) 
49.  The  cases  which  form  exceptions  to  this  rule  are  included  in  the 
maxim  on  which  the  plaintiff  attempts  to  support  this  action.  We 
shall  not  undertake  to  classify  all  these  exceptions  which  are  found  in 
the  English  and  American  decisions.  It  will  be  sufficient  for  the 
determination  of  this  case  to  mention  three  distinct  classes,  which 
comprise  all  the  cases  on  this  point  that  have  been  decided  in  this 
commonwealth,  and  relied  on  by  the  plaintiff's  counsel  in  argument. 

1.  Indebitatus  assumpsit  for  money  had  and  received  can  be  main- 
tained, in  various  instances,  where  there  is  no  actual  privity  of  con- 
tract between  the  pkdntiff  and  defendant,  and  where  the  considera- 
tion does  not  move  from  the  plaintiff.  In  some  actions  of  this  kind  a 
recovery  has  been  had,  where  the  promise  was  to  a  third  person  for 
the  benefit  of  the  plaintiff;  such  action  being  an  equitable  one  that 
can  be  supported  by  showing  that  the  defendant  has  in  his  hands 
money  which,  in  equity  and  good  conscience,  belongs  to  the  plaintiff, 
without  showing  a  direct  consideration  moving  from  him,  or  a  privity 
of  contract  between  him  and  the  defendant. 

Most  of  the  cases  in  this  first  class  are  those  in  which  A,  has  put 
money  or  property  into  B.'s  hands  as  a  fund  from  which  A.'s  creditors 
are  to  be  paid,  and  B.  has  promised,  either  expressly  or  by  implica- 
tion from  his  acceptance  of  the  money  or  property  without  objection 
to  the  terms  on  which  it  was  delivered  to  him,  to  pay  such  creditors* 
In  such  cases  the  creditors  have  maintained  actions  against  the  holder 
of  the  fund.  Disbom  v.  Denaby,  1  D'Anv.  Ab.  64;  Starkey  v.  Mill, 
Style,  296;  EUwood  v.  Monk,  5^ Wend.  235;  Delaware  &  Hudson  Canal 
Co.  V.  Westches^r  Coimty  Bank,  4  Denio,  97;  Fleming  v.  Alter,  7 
S.  &  R.  295;  Beers  v.  Robinson,  9  Barr,  229.  The  cases  in  Massa- 
chusetts, which  clearly  fall  into  this  class,  are  Arnold  v.  Lyman,  17 
Mass.  400,  recognized  in  Fitch  v.  Chandler,  4  Cush.  256;  Hall  v. 
Marston,  17  Mass.  575,  and  Felch  v.  Taylor,  13  Pick.  133.  On  close 
examination  the  case  of  Carnegie  and  Another  v.  Morrison  and  An- 
other, 2  Met.  381,  will  be  foimd  to  belong  to  the  same  class.  The 
Chief  Justice  there  said:  "Bradford  was  indebted  to  the  plaintiffs,  and 
was  desirous  of  paying  them.  He  had  funds,  either  in  cash  or  credit, 
with  the  defendants,  and  entered  into  a  contract  with  them  to  pay  a 
sum  of  money  for  him  to  the  plaintiffs.  And  upon  the  faith  of  that 
xmdertaking  he  forebore  to  adopt  other  measures  to  pay  the  plaintiffs' 
debt." 

By  the  recent  English  decisions,  however,  one  to  whom  money  is 
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transmitted,  to  be  paid  to  a  third  person,  is  not  liable  to  an  action  by 
that  person,  unless  he  has  agreed  to  hold  it  for  him.  And  such  was  the 
opinion  of  Spencer,  J.,  in  Weston  v.  Barker,  12  Johns.  282.  See  the 
English  cases  collected  in  1  Archb.  N.  P.  (Amer.  ed.  1848)  121-125. 

2.  Cases  where  promises  have  been  made  to  a  father  or  uncle,  for 
the  benefit  of  a  child  or  nephew,  form  a  second  class,  in  which  the 
person  for  whose  benefit  the  promise  was  made  has  maintained  an 
action  for  the  breach  of  it.  The  nearness  of  the  relation  between  the 
promisee  and  him  for  whose  benefit  the  promise  was  made,  has  been 
sometimes  assigned  as  a  reason  for  these  decisions.  And  though  dif- 
ferent opinions,  both  as  ta  the  correctness  of  the  decisions,  and  as  to 
this  reason  for  them,  have  often  been  expressed  by  English  judges,  yet 
the  decisions  themselves  have  never  been  overruled,  but  are  still  re- 
garded as  settled  law.  Dutton  v.  Pool,  1  Vent.  318  is  a  familiarly 
known  case  of  this  kind,  in  which  the  defeildant  promised  a  father, 
who  was  about  to  fell  timber  for  the  purpose  of  raising  a  portion  for 
his  daughter,  that  if  he  would  forbear  to  fell  it  the  defendant  would 
pay  the  daughter  £1000.  The  daughter  maintained  an  action  on  this 
promise.  Several  like  decisions  had  been  previously  made.  Rook- 
wood's  Case,  Cro.  Eliz.  164;  Oldham  v.  Bateman,  1  Rol.  Ab.  31; 
Provender  v.  Wood,  Hetl.  30;  Thomas's  Case,  Style,  461;  Bell  v. 
Chaplain,  Hardr.  321.  These  cases  support  the  decision  of  this  Court 
in  Felton  v.  Dickinson,  10  Mass.  287. 

3.  The  last  case  in  this  commonwealth,  which  was  cited  in  support 
of  the  present  action,  is  Brewer  v.  Dyer,  7  Cush.  337.  In  that  case  the 
defendant  gave  to  the  lessee  of  a  shop  a  written  promise  to  take  the 
lease  and  pay  to  the  lessor  the  rent,  with  the  taxes,  according  t6  the 
terms  of  the  lease.  The  defendant  entered  into  possession  of  the  shop 
with  the  knowledge  of  the  lessor,  and  paid  the  rent  to  him  for  a  year, 
and  then  left  the  shop.  And  it  was  decided  that  he  was  liable  to  the 
lessor  for  the  subsequently  accruing  rent  and  for  the  taxes  on  his 
promise  to  the  lessee. 

Very  clearly  the  case  at  bar  is  not  within  either  of  these  classes  of 
decisions.  The  defendant  has  no  money  which  in  equity  and  good 
conscience  belongs  to  the  plaintiff.  No  funds  of  Rollins's,  either  in 
money,  property,  or  credit,  have  been  put  into  the  defendant's  hands 
for  the  purpose  of  meeting  the  plaintiff's  claim  on  Rollins.  The  sale 
of»the  equity  of  redemption  to  the  defendant  did  not  lessen  the  plain- 
tiff's security  for  the  mortgage  debt  which  Rollins  owed  her  intestate, 
for  that  equity  could  not  have  been  taken  toward  pa3rment  of  that 
debt.   Atkins  v.  Sawyer,  1  Pick.  351.    There  was  no  nearness  of  rela- 
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tion  betweea  Rollins  and  the  plaintiff's  intestate.  Nor  has  the  de- 
fendant had  the  use  and  occupation  of  the  land  of  the  plaintiff  or  of 
her  intestate  under  a  promise  or  under  any  legal  liability  to  pay  rent 
for  it. 

The  plaintiff's  claim  is  not  supported  by  any  known  decision  of  any 
court.  It  must,  therefore,  fall  under  the  general  rule  of  law  already 
stated,  and  not  within  any  exception  to  that  rule.  See  2  Walford  on 
Parties,  1143-44;  Hammond  on  Parties,  6-16.  There  was  no  privity 
of  contract  between  the  plaintiff's  intestate  and  the  defendant,  nor  did 
the  consideration  of  the  defendant's  promise  move  from  her  intestate. 
Rollins  sold  only  an  equity  of  redemption  to  the  defendant,  leaving 
the  estate  in  fee  in  the  mortgagee.  The  stipulation  in  the  deed  of  the 
equity,  that  the  defendant  should  pay  the  mortgage  notes,  was  a  mat- 
ter exclusively  between  the  two  parties  to  that  deed,  and  is  nothing 
more  than  the  law  would  require  of  the  defendant  in  order  that  he 
might  derive  any  benefit  from  his  purchase  of  the  equity.  The  plain- 
tiff still  has  the  estate  and  also  RoUins's  personal  responsibility  to  se- 
cure the  mortgage  debt.    *    *    * 

Demurrer  sustained. 


LAWRENCE  v.  FOX 

In  the  Court  of  Appeals  of  New  York,  1859 

[Reported  in  20  New  York,  268] 

Appeal  from  the  Superior  Court  of  the  city  of  Buffalo.  On  the 
trial  before  Masten,  J.,  it  appeared  by  the  evidence  of  a  bystander, 
that  one  Holly,  in  November,  1857,  at  the  request  of  the  defendant, 
loaned  and  advanced  to  him  $300,  stating  at  the  time  that  he  owed 
that  sum  to  the  plaintiff  for  money  borrowed  of  him,  and  had  agreed 
to  pay  it  to  him  the  then  next  day;  that  the  defendant  in  consideration 
thereof,  at  the  time  of  receiving  the  money,  promised  to  pay  it  to  the 
plaintiff  the  then  next  day.  Upon  this  state  of  facts  the  defendant 
moved  for  a  nonsuit,  upon  three  several  grounds — ^viz.:  That  there 
was  no  proof  tending  to  show  that  Holly  was  indebted  to  the  plaintiff; 
that  the  agreement  by  the  defendant  with  Holly  to  pay  the  plaintiff 
was  void  for  want  of  consideration,  and  that  there  was  no  privHy 
between  the  plaintiff  and  defendant.  The  Court  overruled  the  mo- 
tion, and  the  counsel  for  the  defendant  excepted.  The  cause  was 
then  submitted  to  the  jury,  and  they  found  a  verdict  for  the  plaintiff 
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for  the  amount  of  the  loan  and  interest,  $344.66,  upon  which  judgment 
was  entered;  from  which  the  defendant  appealed  to  the  Superior 
Court,  at  general  term,  where  the  judgment  was  affirmed,  and  the 
defendant  appealed  to  this  Court.  The  cause  was  submitted  on 
printed  arguments. 

H.  Gray,  J.   The  fin^t  objection  raised  on  the  trial  amoxmts  to  this, 
that  the  evidence  of  the  person  present,  who  heard  the  declarations 
of  Holly  giving  directions  as  to  the  payment  of  the  money  he  was 
then  advancing  to  the  defendant,  was  mere  hearsay,  and  therefore 
not  competent.    Had  the  plaintiff  sued  Holly  for  this  sum  of  money 
no  objection  to  the  competency  of  this  evidence  would  have  been 
thought  of;  and  if  the  defendant  had  performed  his  promise  by  paying 
the  sum  loaned  to  him  to  the  plaintiff,  and  Holly  had  afterward  sued 
him  for  its  recovery,  and  this  evidence  had  been  offered  by  the 
defendant,  it  would  doubtless  have  been  received  without  an  objec- 
tion from  any  source.    All  the  defendant  had  the  right  to  demand 
in  this  case  was  evidence  which,  as  between  Holly  and  the  plaintiff, 
was  competent  to  establish  the  relation  between  them  of  debtor  and 
creditor.    For  that  purpose  the  evidence  was  clearly  competent;  it 
covered  the  whole  ground  and  warranted  the  verdict  of  the  jury. 
But  it  is  claimed  that  notwithstanding  this  promise  was  established 
by  competent  evidence,  it  was  void  for  the  want  of  consideration. 
It  is  now  more  than  a  quarter  of  a  century  since  it  was  settled  by  the 
Supreme  Court  of  this  State,  in  an  able  and  painstaking  opinion  by 
the  late  Savage,  C.  J.,  in  which  the  authorities  were  fully  examined 
and  carefully  analyzed,  that  a  promise  in  all  material  respects  like 
the  one  under  consideration  was  valid,  and  the  judgment  of  that 
Court  was  unanimously  affirmed  by  the  Court  for  the  Correction  of 
Errors.    Farley  v.  Cleaveland,  4  Cow.  432;  same  case  in  error,  9  Cow. 
639.    In  that  case  one  Moon  owed  Farley  and  sold  to  Cleaveland  a 
quantity  of  hay,  in  consideration  of  which  Cleaveland  promised  to 
pay  Moon's  debt  to  Farley;  and  the  decision  in  favor  of  Farley's 
right  to  recover  was  placed  upon  the  ground  that  the  hay  received 
by  Cleaveland  from  Moon  was  a  valid  consideration  for  Cleaveland's 
promise  to  pay  Farley,  and  that  the  subsisting  liability  of  Moon  to 
pay  Farley  was  no  objection  to  the  recovery.    The  fact  that  the 
money  advanced  by  Holly  to  the  defendant  was  a  loan  to  him  for  a 
day,  and  that  it  thereby  became  the  property  of  the  defendant, 
seemed  to  impress  the  defendant's  counsel  with  the  idea  that  because 
the  defendant's  promise  was  not  a  trust  fund  placed  by  the  plaintiff 
m  the  defendant's  hands,  out  of  which  he  was  to  realize  money  as 
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from  the  sale  of  a  chattel  or  the  collection  of  a  debt,  the  promise  al- 
though made  for  the  benefit  of  the  plaintiff  could  not  inure  to  his 
benefit.    The  hay  which  Moon  delivered  to  Cleaveland  was  not  to  be 
paid  to  Farley,  but  the  debt  incurred  by  Cleaveland  for  the  purchase 
of  the  hay,  like  the  debt  incurred  by  the  defendant  for  money  bor- 
rowed, was  what  was  to  be  paid.    That  case  has  been  often  referred 
to  by  the  courts  of  this  State,  and  has  never  been  doubted  as  sound 
authority  for  the  principle  upheld  by  it.    Barker  v.  Bucklin,  2  Denio, 
45;  Hudson  Canal  Company  v.  The  Westchester  Bank,  4  Denio,  97. 
It  puts  to  rest  the  objection  that  the  defendant's  promise  was  void 
for  want  of  consideration.    The  report  of  that  case  shows  that  the 
promise  was  not  only  made  to  Moon,  but  to  the  plaintiff  Farley.    In 
this  case  the  promise  was  made  to  Holly,  and  not  expressly  to  the 
plaintiff;  and  this  difference  between  the  two  cases  presents  the  ques- 
tion, raised  by  the  defendant's  objection,  as  to  the  want  of  privity 
between  the  plaintiff  and  defendant.    As  early  as  1806  it  was  an- 
nounced by  the  Supreme  Court  of  this  State,  upon  what  was  then 
regarded  as  the  settled  law  of  England,  "  that  where  one  person  makes 
a  promise  to  another  for  the  benefit  of  a  third  person,  that  third  person 
may  maintain  an  action  upon  it."    Schermerhom  v.  Vanderheyden, 
1  John.  R.  140,  has  often  been  reasserted  by  our  courts  and  never 
departed  from.    The  case  of  Seaman  v.  White  has  occasionally  been 
referred  to  (but  not  by  the  courts),  not  only  as  having  some  bearing 
upon  the  question  now  under  consideration,  but  as  involving  in  doubt 
the  soimdness  of  the  proposition  stated  in  Schermerhom  v.  Vander- 
heyden.   In  that  case  one  Hill,  on  August  17th,  1835,  made  his  note 
and  procured  it  to  be  endorsed  by  Seaman  and  discounted  by  the 
Phoenix  Bank.    Before  the  note  matured,  and  while  it  was  owned  by 
the  Phoenix  Bank,  Hill  placed  in  the  hands  of  the  defendant,  Whitney, 
his  draft  accepted  by  a  third  party,  which  the  defendant  endorsed, 
and  on  October  7th,  1835,  got  discounted  and  placed  the  avails  in  the 
hands  of  an  agent  with  which  to  take  up  Hill's  note;  the  note  became 
due,  Whitney  withdrew  the  avails  of  the  draft  from  the  hands  of  his 
agent  and  appropriated  it  to  a  debt  due  him  from  Hill,  and  Seaman 
paid  the  note  endorsed  by  him  and  brought  his  suit  against  Whitney. 
Upon  this  state  of  facts  appearing,  it  was  held  that  S^unan  could  not 
recover,  first,  for  the  reason  that  no  promise  had  been  made  by 
Whitney  to  pay;  and,  second,  if  a  promise  could  be  implied  from  the 
facts  that  Hill's  accepted  draft,  with  which  to  raise  the  means  to  pay 
the  note  had  been  placed  by  Hill  in  the  hands  of  Whitney,  the  promise 
would  not  be  to  Seaman,  but  to  the  Phoenix  Bank,  who  then  owned 
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the  note;  although  m  the  course  of  the  opinion  of  the  Court  it  was 
stated  that,  in  ail  cases  the  principle  of  which  was  sought  to  be  applied 
to  that  ease,  the  fund  had  been  appropriated  by  an  express  under- 
taking of  the  defendant  with  the  creditor.    But  before  concluding 
the  opinion  of  the  Court  in  this  case,  the  learned  judge  who  delivered 
it  conceded  that  an  undertaking  to  pay  the  creditor  may  be  implied 
from  an  arrangement  to  that  effect  between  the  defendant  and  the 
debtor:    This  question  was  subsequently,  and  in  a  case  quite  recent, 
again  the  subject  of  consideration  by  the  Supreme  Court,  when  it 
was  held  that  in  declaring  upon  a  promise,  made  to  the  debtor  by  a 
third  party  to  pay  the  creditor  of  the  debtor,  founded  upon  a  consid- 
eration advanced  by  the  debtor,  it  was  unnecessary  to  aver  a  promise 
to  the  creditor;  for  the  reason  that  upon  proof  of  a  promise  made  to 
the  debtor  to  pay  the  creditor,  a  promise  to  the  creditor  would  be 
implied.     And  in  support  of  this  proposition,  in  no  re^>ect  distin- 
guishable from  the  one  now  under  consideration,  the  case  of  Schermer- 
hom  V.  Vanderheyden,  with  many  intermediate  cases  in  our  courts, 
were  cited,  in  which  the  doctrine  of  that  case  was  not  only  approved, 
but  affirmed.    The  Delaware  &  Hudson  Canal  Company  v.  The 
Westchester  County  Bank,  4  Denio,  97.     The  same  principle  is 
adjudged  in  several  cases  in  Massachusetts.    I  will  refer  to  but  few 
of  them.    Arnold  v.  Lyman,  17  Mass.  400;  Hall  v.  Marston,  17  Mass. 
575;  Brewer  v.  Dyer,  7  Cush.  337, 340.    In  Hall  v.  Marston  the  Court 
say:  "It  seems  to  have  been  well  settled  that  if  A.  promises  B.  for  a 
valuable  consideration  to  pay  C,  the  latter  may  maintain  (isaumpsit 
for  the  money;"  and  in  Brewer  v.  Dyer,  the  recovery  was  upheld,  as 
the  Court  said,  "upon  the  principle  of  law  long  recognized  and  clearly 
established,  that  when  one  person,  for  a  valuable  consideration, 
engages  with  another,  by  a  simple  contract,  to  do  some  act  for  the 
benefit  of  a  third,  the  latter,  who  would  enjoy  the  benefit  of  the  act, 
may  maintain  an  action  for  the  breach  of  such  engagement;  that  it 
does  not  rest  upon  the  ground  of  any  actual  or  supposed  relationship 
between  the  parties  as  some  of  the  earlier  cases  would  seem  to  in- 
dicate, but  upon  the  broader  and  more  satisfactory  basis  that  the 
law  operating  on  the  act  of  the  parties  creates  the  duty,  establishes  a 
privity,  and  implies  the  promise  and  obligation  on  which  the  action 
is  founded."    There  is  a  more  recent  case  decided  by  the  same  Court, 
to  which  the  defendant  has  referred  and  claims  that  it  at  least  im- 
pairs the  force  of  the  former  cases  as  authority.    It  is  the  case  of 
Mellen  v.  Whipple,  1  Gray,  317.    In  that  case  one  Rollins  made  his 
note  for  $500  payable  to  Ellis  &  Mayo  or  order,  and  to  secure  its 
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payment  mortgaged  to  the  payees  a  certain  lot  of  ground,  and  then 
sold  and  conveyed  the  mortgaged  premises  to  the  defendant,  by  deed 
in  which  it  was  stated  that  the  ''granted  premises  were  subject  to 
a  mortgage  for  $500,  which  mortgage,  with  the  note  for  which  it  was 
given,  the  said  Whipple  is  to  assume  and  cancel/'  The  deed  thu^ 
made  was  accepted  by  Whipple,  the  mortgage  was  afterward  duly 
assigned,  and  the  note  endorsed  by  Ellis  &  Mayo  to  the  plaintiff's 
intestate.  After  Whipple  received  the  deed  he  paid  to  the  mortgagees 
and  their  assigns  the  interest  upon  the  mortgage  and  note  for  a  time, 
and  upon  refusing  to  continue  his  payments  was  sued  by  the  plaintiff 
as  administratrix  of  the  assignee  of  the  mortgage  and  note.  The 
Court  held  that  the  stipulation  in  the  deed  that  Whipple  should  pay 
the  mortgage  and  note  was  a  matter  exclusively  between  the  two 
parties  to  the  deed;  that  the  sale  by  Rollins  of  the  equity  of  redemp- 
tion did  not  lessen  the  plaintiff's  security,  and  that  as  nothing  had 
been  put  into  the  defendant's  hands  for  the  purpose  of  meeting  the 
plaintiff's  claim  on  Rollins,  there  was  no  consideration  to  support  an 
express  promise,  much  less  an  implied  one,  that  Whipple  should  pay 
Mellen  the  amount  of  the  note.  This  is  all  that  was  decided  in  that 
case,  and  the  substance  of  the  reasons  assigned  for  the  decision;  and 
whether  the  case  was  rightly  disposed  of  or  not,  it  has  not  in  its  facts 
any  analogy  to  the  case  before  us,  nor  do  the  reasons  assigned  for  the 
decision  bear  in  any  degree  upon  the  question  we  are  now  considering. 
But  it  is  urged  that  because  the  defendant  was  not  in  any  sense  a 
trustee  of  the  property  of  Holly  for  the  benefit  of  the  plaintiff,  the 
law  will  not  imply  a  promise.  I  agree  that  many  of  the  cases  where  a 
promise  was  implied  were  cases  of  trusts,  created  for  the  benefit  of 
the  promisor.  The  case  of  Felton  v.  Dickinson,  10  Mass.  189-190, 
and  others  that  might  be  cited,  are  of  that  class,  but  concede  them  all 
to  have  been  cases  of  trusts,  and  it  proves  nothing  against  the  applica- 
tion of  the  rule  to  this.  case.  The  duty  of  the  trustee  to  pay  the 
cestuis  que  trusty  according  to  the  terms  of  the  trust,  implies  his 
promise  to  the  latter  to  do  so.  In  this  case  the  defendant,  upon 
ample  consideration  received  from  Holly,  promised  Holly  to  pay  his 
debt  to  the  plaintiff;  the  consideration  received  and  the  promise  to 
Holly  made  it  as  plainly  his  duty  to  pay  the  plaintiff  as  if  the  money 
had  been  remitted  to  him  for  that  purpose,  and  as  well  implied  a 
promise  to  do  so  as  if  he  had  been  made  a  trustee  of  property  to  be 
converted  into  cash  with  which  to  pay.  The  fact  that  a  breach  of  the 
duty  imposed  in  the  one  case  may  be  visited,  and  justly,  with  more 
serious  consequences  than  in  the  other,  by  no  means  disproves  the 
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pa3rment  to  be  a  duty  in  both.  The  principle  illustrated  by  the  ex- 
ample so  frequently  quoted  (which  concisely  states  the  case  in  hand) 
''that  a  promise  made  to  one  for  the  benefit  of  another,  he  for  whose 
benefit  it  is  made  may  bring  an  action  for  its  breach/'  has  been 
applied  to  trust  cases,  not  because  it  was  exclusively  applicable  to 
those  cases,  but  because  it  was  a  principle  of  law,  and  as  such  appli- 
cable to  those  cases.  It  was  also  insisted  that  Holly  could  have  dis- 
charged the  defendant  from  his  promise,  though  it  was  intended  by 
both  parties  for  the  benefit  of  the  plaintiff,  and  therefore  the  plaintiff 
was  not  entitled  to  maintain  this  suit  for  the  recovery  of  a  demand 
over  which  he  had  no  control.  It  is  enough  that  the  plaintiff  did  not 
release  the  defendant  from  his  promise,  and  whether  he  could  or  not 
is  a  question  not  now  necessarily  involved;  but  if  it  was,  I  think  it 
would  be  found  difficult  to  maintain  the  right  of  Holly  to  discharge 
a  judgment  recovered  by  the  plaintiff  upon  confession  or  otherwise, 
for  the  breach  of  the  defendant's  promise;  and  if  he  could  not,  how 
could  he  discharge  the  suit  before  judgment,  or  the  promise  before 
suit,  made  as  it  was  for  the  plaintiff's  benefit  and  in  accordance  with 
legal  presumption  accepted  by  him  (Berley  v.  Taylor,  5  Hill,  577-684, 
et  9eq.)^  until  his  dissent  was  shown?  The  cases  cited,  and  especially 
that  of  Farley  v.  Cleaveland,  establish  the  validity  of  a  parol  promise; 
it  stands  then  upon  the  footing  of  a  written  one.  Suppose  the  defend- 
ant had  given  his  note  in  which  for  value  received  of  Holly  he  had 
promised  to  pay  the  plaintiff,  and  the  plaintiff  had  accepted  the 
promise  retaining  Holly's  liability.  Very  clearly  Holly  could  not  have 
discharged  that  promise,  be  the  right  to  release  the  defendant  as  it 
may.  No  one  can  doubt  that  he  owes  the  sum  of  money  demanded  of 
him,  or  that  in  accordance  with  his  promise  it  was  his  duty  to  have 
paid  it  to  the  plaintiff;  nor  can  it  be  doubted  that  whatever  may  be 
the  diversity  of  opinion  elsewhere,  the  adjudications  in  this  State, 
from  a  very  early  period,  approved  by  experience,  have  established 
the  defendant's  liability;  if,  therefore,  it  could  be  shown  that  a  more 
strict  and  technically  accurate  application  of  the  rules  applied  would 
lead  to  a  different  result  (which  I  by  no  means  concede),  the  effort 
should  not  be  made  in  the  face  of  manifest  justice. 

The  judgment  should  be  affirmed. 

Johnson,  C.  J.,  Denio,  Selden,  Allen  and  Strong,  JJ.,  con- 
curred. Johnson,  C.  J.,  and  Denio,  J.,  were  of  opinion  that  the 
promise  was  to  be  regarded  as  made  to  the  plaintiff  through  the 
medium  of  his  agent,  whose  action  he  could  ratify  when  it  came  to  his 
knowledge,  though  taken  without  his  being  privy  thereto. 


490  OPERATION  OP  CONTRACTS 

CoMSTOCK,  J.  (Dissenting.)  The  plaintiff  had  nothing  to  do 
with  the  promise  on  which  he  brought  this  action.  It  was  not  made  to 
him,  nor  did  the  consideration  proceed  from  him.  If  he  can  maintain 
the  suit,  it  is  because  an  anomaly  has  found  its  way  into  the  law  on  thid 
subject.  In  general  there  must  be  privity  of  contract.  The  party  who 
sues  upon  a  promise  must  be  the  promisee,  or  he  must  have  some  l^al 
interest  in  the  undertaking.  In  this  case  it  is  plain  that  Holly,  who 
loaned  the  money  to  the  defendant,  and  to  whom  the  promise  in  ques- 
tion was  made,  could  at  any  tiihe  have  claimed  that  it  should  be 
performed  to  himself  personally.  He  had  lent  the  money  to  the  de- 
fendant, and  at  the  same  time  directed  the  latter  to  pay  the  sum  to 
the  plaintiff.  This  direction  he  could  countermand,  and  if  he  had 
done  so,  manifestly  the  defendant's  promise  to  pay  according  to  the 
direction  would  have  ceased  to  exist.  The  plaintiff  would  receive  a 
benefit  by  a  complete  execution  of  the  arrangement,  but  the  arrange* 
ment  itself  was  between  other  parties,  and  was  under  their  exclusive 
conth)!.  If  the  defendant  had  paid  the  money  to  Holly,  his  debt 
would  have  been  discharged  thereby.  So  Holly  might  have  rdeased 
the  demand  or  assigned  it  to  another  person,  or  the  parties  might  have 
annulled  the  promise  now  in  question,  and  designated  some  other 
creditor  of  Holly  as  the  party  to  whom  the  money  should  be  paid. 
It  has  never  been  claimed,  that  in  a  case  thus  situated,  the  right  of  a 
third  person  to  sue  upon  the  promise  rested  on  any  sound  principle 
of  law.  We  are  to  inquire  whether  the  rule  has  been  so  established  by 
positive  authority. 

The  cases  which  have  sometimes  been  supposed  to  have  a  bearing 
on  this  question  are  quite  numerous.  In  some  of  them  the  dicta  of 
judges,  delivered  upon  very  slight  consideration,  have  been  referred 
to  as  the  decisions  of  the  courts.  Thus  in  Schermerhom  v.  Vander- 
heyden,  1  John.  140,  the  Court  is  reported  as  saying:  "We  are  of 
opinion  that  where  one  person  makes  a  promise  to  another,  for  the 
benefit  of  a  third  person,  that  third  person  may  maintain  an  action  on 
such  promise."  This  remark  was  made  on  the  authority  of  Dutton  v, 
Poole,  Vent.  318,  332,  decided  in  England  nearly  two  hundred  years 
ago.  It  was,  however,  but  a  mere  remark,  as  the  case  was  deteimined 
against  the  plaintiff  on  another  ground.  Yet  this  decision  has  often 
been  referred  to  as  authority  for  similar  observations  in  later  cases. 

In  another  class  of  cases,  which  have  been  sometimes  supposed  to 
favor  the  doctrine,  the  promise  was  made  to  the  person  who  brought 
the  suit  while  the  consideration  proceeded  from  another,  the  question 
considered  being  whether  the  promise  was  void  by  the  Statute  of 
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Frauds.  Thus  in  Gold  v.  Phillips,  10  Johns.  412,  one  Wood  was  in- 
debted to  the  plaintiffs  for  services  as  attorneys  and  counsel,  and  he 
conveyed  a  farm  to  the  defendants  who,  as  part  of  the  con^deration, 
were  to  pay  that  debt.  Accordingly  the  defendants  wrote  to  the 
plaintiffs,  informing  them  that  an  arrangement  had  been  made  by 
which  they  were  to  pay  the  demand.  The  defence  was  that  the  prom- 
ise was  void  within  the  statute,  because,  although  in  writing,  it  did 
not  express  the  consideration.  But  the  action  was  sustained  on  the 
ground  that  the  undertaking  was  original  and  not  collateral.  So  in 
the  case  of  Farley  v.  Cleaveland,  4  Cow.  432;  9  Cow.  639,  the  facts 
proved  or  offered  to  be  proved  were  that  the  plaintiff  held  a  note 
against  one  Moon;  that  Moon  sold  hay  to  the  defendant,  who  in  con- 
sideration of  that  sale  promised  the  plaintiff  by  parol  to  pay  the  note. 
The  only  question  was  whether  the  Statute  of  Frauds  applied  to  the 
case.  It  was  held  by  the  Supreme  Court,  and  afterward  by  the  Court 
of  Errors,  that  it  did  not.  Such  is  also  precisely  the  doctrine  of  Ell- 
wood  v.  Monk,  5  Wend.  235,  where  it  was  held  that  a  plea  of  the 
Statute  of  Frauds  to  a  count  upon  a  promise  of  the  defendant  to 
the  plaintiff,  to  pay  the  latter  a  debt  owing  to  him  by  another  person, 
the  promise  being  founded  on  a  sale  of  property  to  the  defendant 
by  the  other  person  was  bad. 

The  cases  mentioned,  and  others  oi  a  like  character  were  referred 
to  by  Jewett,  J.,  in  Barker  v.  Bucklin,  2  Denio,  45.  In  that  case  the 
learned  justice  considered  at  some  length  the  question  now  before  us. 
The  authorities  referred  to  were  mainly  those  which  I  have  cited  and 
others  upon  the  Statute  of  Frauds.  The  case  decided  nothing  on  the 
present  subject,  because  it  was  determined  against  the  plaintiff  on  a 
ground  not  involved  in  this  discussion.  The  doctrine  was  certainly 
advanced  which  the  plaintiff  now  contends  for,  but  among  all  the 
decisions  which  were  cited  I  do  not  think  there  is  one  standing  directly 
upon  it.  The  case  of  Arnold  v.  L3rman,  17  Mass.  400,  might  perhaps 
be  regarded  as  an  exception  to  this  remark  if  a  different  interpretation 
had  not  been  given  to  that  decision  in  the  Supreme  Court  of  the  same 
State  where  it  was  pronounced.  In  the  recent  case  of  Mellen,  Ad- 
ministratrix, V.  Whipple,  1  Gray,  317,  that  decision  is  understood  as 
belon^ng  to  a  class  where  the  defendant  has  in  his  hands  a  trust  fund, 
which  was  the  foundation  of  the  duty  or  promise  in  which  the  suit  is 
brought. 

The  cases  in  which  some  trust  was  involved  are  also  frequently 
referred  to  as  authority  for  the  doctrine  now  in  question,  but  they  do 
not  sustain  it.   If  A.  delivers  money  or  property  to  B.,  which  the  latter 
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accepts  upon  a  trust  for  the  benefit  of  C,  the  latter  can  enforce  the 
trust  by  an  appropriate  action  for  that  purpose.    Berly  v.  Taylor,  5 
Hill,  577.    If  the  trust  be  of  money,  I  think  the  beneficiary  may  assent 
to  it  and  bring  the  action  for  money  had  and  received  to  his  use.    If 
it  be  of  something  else  than  money,  the  trustee  must  accoimt  for  it 
according  to  the  terms  of  the  trust  and  upon  principles  of  equity. 
There  is  some  authority  even  for  saying  that  an  express  promise 
founded  on  the  possession  of  a  trust  fimd  may  be  enforced  by  an  ac- 
tion at  law  in  the  name  of  the  beneficiary,  although  it  was  made  to 
the  creator  of  the  trust.   Thus  in  CJomyn's  Digest  (Action  on  the  Case 
upon  Assumpsit,  B.  15),  it  is  laid  down  that  if  a  man  promise  a  pig  of 
lead  to  A.,  and  his  executor  give  lead  to  make  a  pig  to  B.,  who  assumes 
to  deliver  it  to  A.,  an  a&aumpsit  lies  by  A.  against  him.    The  case  of 
The  Delaware  &  Hudson  Canal  Company  v.  The  Westchester  County 
Bank,  4  Denio,  97,  involved  a  trust  because  the  defendants  had  re- 
ceived from  a  third  party  a  bill  of  exchange  under  an  agreement  that 
they  would  endeavor  to  collect  it,  and  would  pay  over  the  proceeds 
when  collected  to  the  plaintiffs.    A  fund  received  under  such  an 
agreement  does  not  belong  to  the  person  who  receives  it.    He  must 
account  for  it  specifically;  and  perhaps  there  is  no  gross  violation  of 
principle  in  permitting  the  equitable  owner  of  it  to  sue  upon  an  express 
promise  to  pay  it  over.    Having  a  specific  interest  in  the  thing,  the 
undertaking  to  account  for  it  may  be  regarded  as  in  some  sense  made 
with  him  through  the  author  of  the  trust.    But  further  than  this  we 
cannot  go  without  violating  plain  rules  of  law.    In  the  case  before 
us  there  was  nothing  in  the  nature  of  a  trust  or  agency.    The  defend- 
ant borrowed  the  money  of  Holly  and  received  it  as  his  own.    The 
plaintiff  had  no  right  in  the  fund,  legal  or  equitable.    The  promise  to 
repay  the  money  created  an  obligation  in  favor  of  the  lender  to  whom 
it  was  made  and  not  in  favor  of  any  one  else. 

I  have  referred  to  the  dictum  in  Schemerhora  v.  Vanderheyden,  1 
Johns.  140,  as  favoring  the  doctrine  contended  for.  It  was  the  earliest 
in  this  State,  and  was  founded,  as  already  observed,  on  the  old  English 
case  of  Dutton  v.  Poole,  in  Ventris.  That  case  has  always  been  re- 
ferred to  as  the  ultimate  authority  whenever  the  rule  in  question  has 
been  mentioned,  and  it  deserves,  therefore,  some  further  notice.  The 
father  of  the  plaintiff's  wife  being  seized  of  certain  lands,  which  after- 
ward on  his  death  descended  to  the  defendant,  and  being  about  to  cut 
£1000  worth  of  timber  to  raise  a  portion  for  his  daughter,  the  defend- 
ant promised  the  father,  in  consideration  of  his  forbearing  to  cut  the 
timber,  that  he  would  pay  the  said  daughter  the  £1000.   After  verdict 
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for  the  plaintiff,  upon  the  issue  of  non  assvmpsity  it  was  ui^ed  in  arrest 
of  judgment,  that  the  father  ought  to  have  brought  the  action,  and 
not  the  husband  and  wife.  It  was  held,  after  much  discussion,  that 
the  action  would  lie.  The  Court  said : "  It  might  be  another  case  if  the 
money  had  been  to  have  been  paid  to  a  stranger,  but  there  is  such  a 
nearness  of  relation  between  the  father  and  the  child,  and  it  is  a  kind 
of  debt  to  the  child  to  be  provided  for,  that  the  plaintiff  is  plainly  con- 
cerned." We  need  not  criticise  the  reason  given  for  this  decision.  It  is 
enough  for  the  present  purpose  that  the  case  is  no  authority  for  the 
general  doctrine,  to  sustain  which  it  has  been  so  frequently  cited.  It 
belongs  to  a  class  of  cases  somewhat  peculiar  and  anomalous,  in  which 
promises  have  been  made  to  a  parent  or  person  standing  in  a  near 
relationship  to  the  person  for  whose  benefit  it  was  made,  and  in  which, 
on  account  of  that  relationship,  the  beneficiary  has  been  allowed  to 
maintain  the  action.  Regarded  as  standing  on  any  other  groimd,  they 
have  long  since  ceased  to  be  the  law  in  England.  Thus  in  Crow  v. 
Rogers,  1  Strange,  592,  one  Hardy  was  indebted  to  the  plaintiff  in  the 
sum  of  £70,  and  upon  a  discoiurse  between  Hardy  and  the  defendant, 
it  was  agreed  that  the  defendant  should  pay  that  debt  in  consideration 
of  a  house  to  be  conveyed  by  Hardy  to  him.  The  plaintiff  brought  the 
action  on  that  promise,  and  Dutton  v.  Poole  was  cited  in  support  of  it. 
But  it  was  held  that  the  action  would  not  lie,  because  the  plaintiff  was 
a  stranger  to  the  transaction.  Again,  in  Price  v.  Easton,  4  Bam.  & 
Adolph.  433,  one  William  Price  was  indebted  to  the  plaintiff  in  £13. 
The  declaration  averred  a  promise  of  the  defendant  to  pay  the  debt 
in  consideration  that  William  Price  would  work  for  him  and  leave  the 
wages  in  his  hands,  and  that  Price  did  work  accordingly,  and  earned 
a  large  sum  of  money,  which  he  left  in  the  defendant's  hands.  After 
verdict  for  the  plaintiff  a  motion  was  made  in  arrest  of  judgment,  on 
the  ground  that  the  plaintiff  was  a  stranger  to  the  consideration. 
Dutton  V.  Poole  and  other  cases  of  that  class  were  cited  in  opposition 
to  the  motion,  but  the  judgment  was  arrested.  Lord  Denman  said: 
"I  think  the  declaration  cannot  be  supported,  as  it  does  not  show  any 
consideration  for  the  promise  moving  from  the  plaintiff  to  the  de- 
fendant.'' Littledale,  J.,  said:  "No  privity  is  shown  between  the 
plaintiff  and  the  defendant.  The  case  is  precisely  like  Crow  v.  Rogers, 
and  must  be  governed  by  it.''  Taunton,  J.,  said:  "It  is  consistent 
with  all  the  matter  alleged  in  the  declaration  that  the  plaintiff  may 
have  been  entirely  ignorant  of  the  arrangement  between  William  Price 
^ndant."  Patterson,  J.,  observed:  "It  is  clear  that  the 
0  not  show  a  right  of  action  in  the  plaintiff.    There  is  no 
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promise  to  the  plaintiff  alleged."  The  same  doctrine  is  recognized  in 
Lilly  V.  Hays,  5  Ad.  &  Ellis,  548,  and  such  is  now  the  settled  rule  in 
England,  although  at  an  early  day  there  was  some  obscurity  arising 
out  of  the  case  of  Dutton  v.  Poole  and  others  of  that  peculiar  class. 

The  question  was  also  involved  in  some  confusion  by  the  earlier 
cases  in  Massachusetts.  Indeed,  the  Supreme  Court  of  that  State 
seems  at  one  time  to  have  made  a  nearer  approach  to  the  doctrine 
on  which  this  action  must  rest  than  the  courts  of  this  State  have  ever 
done.  10  Mass.  287;  17  Mass.  400.  But  in  the  recent  case  of  Mellen, 
Administratrix,  v.  Whipple,  1  Gray,  317,  the  subject  was  carefully 
reviewed  and  the  doctrine  utterly  overthrown.  One  Rollin  was  in- 
debted to  the  plaintiff's  testator,  and  had  secured  the  debt  by  a  mort- 
gage on  his  land.  He  then  conveyed  the  equity  of  redemption  to  the 
defendant  by  a  deed  which  contained  a  clause  declaring  that  the  de- 
fendant was  to  assume  and  pay  the  mortgage.  It  was  conceded  that 
the  acceptance  of  the  deed  with  such  a  clause  in  it  was  equivalent 
to  an  express  promise  to  pay  the  mortgage  debt,  and  the  question  was 
whether  the  mortgagee  or  his  representative  could  sue  on  that  under- 
taking. It  was  held  that  the  suit  could  not  be  maintained,  and  in  the 
course  of  a  very  careful  and  discriminating  opinion  by  Metcajf,  J., 
it  was  shown  that  the  cases  which  had  been  supposed  to  favor  the 
action  belonged  to  exceptional  classes,  none  of  which  embraced  the 
pure  and  simple  case  of  an  attempt  by  one  person  to  enforce  a  promise 
made  to  another  from  whom  the  consideration  wholly  proceeded.  I 
am  of  that  opinion. 

The  judgment  of  the  Court  below  should  therefore  be  reversed  and 
a  new  trial  granted. 

Grover,  J.,  also  dissented. 

Jvdgment  affirmed,^ 

^  "Confining  our  attention  to  the  promise  of  plaintiffs  to  pay  one  quarter  of  the 
debts  of  the  firm,  standing  alone  and  by  itself,  there  are  disclosed  two  reasons 
why  that  promise  gave  the  creditors  no  rights  whatever,  and  why  they  had  no 
legal  interest  in  the  action  to  reform  the  contract. 

The  first,  is  that  no  promise  was  made  to  pay  any  single  one  of  such  creditorfs, 
or  for  the  benefit  of  any  one  of  them.  The  promise  vras  made  to  Stotenburgb, 
and  for  his  benefit  and  that  of  the  firm  alone.  The  plaintiffs  agreed  to  pay  one 
quarter  of  the  firm's  indebtedness.  If  the  next  day  they  had  ascertained  its  entire 
amount  and  paid  over  to  Stotenburgh,  Root  &  Co.  one  quarter  of  that  total  their 
contract  would  have  been  fulfilled.  They  would  have  put  back  into  thte  firm  assets 
precisely  what  they  had  agreed  to  give  for  what  was  taken  out.  Or  if,  again,  there 
were  ten  creditors,  all  of  whose  debts  were  due,  and  one  of  them  held  one  quarter 
of  the  total,  the  plaintiffs  might  pay  him  and  owe  nothing  to  the  other  nine,  or  pay 
a  part  of  the  nine  and  owe  nothing  to  the  rest.    In  other  words,  no  one,  nor  any 
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TWEDDLE  V.  ATKINSON 

In  the  Queen's  Bench,  1861 

[Reported  in  1  Best  &  Smith,  393] 

Ths  declaration  stated  that  the  plaintiff  was  the  son  of  John 
Tweddle,  deceased,  and  before  the  making  of  the  agreement  hereafter 
mentioned,  married  the  daughter  of  William  Guy,  deceased;  and  be- 
fore the  said  marriage  of  the  plaintiff  the  said  William  Guy,  in  consid- 
eration of  the  then  intended  marriage,  promised  the  plaintiff  to  give 
to  his  said  daughter  a  marriage  portion,  but  the  said  promise  was 
verbal,  and  at  the  time  of  the  making  of  the  said  agreement  had  not 
been  performed;  and  before  the  said  marriage  the  said  John  Tweddle, 
in  consideration  of  the  said  intended  marriage,  also  verbally  promised 
to  give  the  plaintiff  a  marriage  portion,  which  promise  at  the  time  of 
the  making  of  the  said  agreement  had  not  been  performed.  It  then 
alleged  that  after  the  marriage  and  in  the  lifetime  of  the  said  William 
Guy,  and  of  the  said  John  Tweddle,  they,  the  said  William  Guy  and 
John  Tweddle,  entering  into  the  agreement  hereafter  mentioned  as  a 
mode  of  giving  effect  to  their  said  verbal  promises;  and  the  said  Wil- 
liam Guy  also  entering  into  the  said  agreement  in  order  to  provide  for 
his  said  daughter  a  marriage  portion,  and  to  procure  a  further  provi- 

specific  and  identical  creditor,  could  so  show,  in  advance  of  payment,  that  the 
promise  was  intended  for  his  benefit,  or  covered  any  part  of  his  debt  as  to  establish 
that  he  could  maintain  an  action  on  such  promise.  Whether  it  would  benefit 
him  or  not  depended  wholly  upon  the  undisclosed  option  of  the  plaintiffs  down  to 
the  moment  at  which  they  were  required  to  pay  "one  quarter  of  the  indebtedness" 
of  the  firm.  It  would  be  a  very  great  extension  of  the  doctrine  of  Lawrence  v. 
Fox,  20  N.  Y.  268,  to  give  a  right  of  action  to  a  creditor  for  whose  benefit  the 
promise  might  or  might  not  have  been  made.  In  Barlow  v.  Myers,  64  N.  Y.  41, 
where  the  promise  was  to  pay  generally  'the  debts  of  Randall  &  Williams,  with- 
out specification  of  the  particular  debts,  or  naming  the  creditors  of  the  firm,' 
attention  was  called  to  the  fact  that  in  this  respect  the  case  differed  from  all  the 
cases  in  which  the  right  of  action  had  been  sustained  in  behalf  of  the  third  party. 
But  while  there  it  was  possible  to  say  that  the  creditors  were  sufficiently  identified 
as  belonging  to  a  class  all  of  whom  were  to  be  paid,  here,  on  the  other  hand,  no 
class  is  named  or  described,  and  who  was  to  be  paid  by  the  promisor,  or  to  what 
extent  is  left  absolutely  uncertain  and  undetermined.  We  prefer  to  restrict  the 
doctrine  of  Lawrence  v.  Fox  within  the  precise  limits  of  its  original  application." 
Per  Finch,  J.,  in  Wheat  v.  Rice  (1884),  97  N.  Y.  296. 

And  see,  Campbell  v.  Lacock  (1861),  40  Pa.  St.  448;  KeOy  v.  Roberts  (1869), 
40  N.  Y.  432.— Eds. 
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sion  to  be  made  by  the  said  John  Tweddle,  by  means  of  the  said  agree- 
ment, for  his  said  daughter,  and  acting  for  the  benefit  of  his  said 
daughter;  and  the  said  John  Tweddle  also  entering  into  the  said  agree- 
ment in  order  to  provide  for  the  plaintiff  a  marriage  portion,  and  to 
procure  a  further  provision  to  be  made  by  the  said  William  Guy,  by 
means  of  the  said  agreement,  for  the  plaintiff,  and  acting  for  the  bene- 
fit of  the  plaintiff;  they  the  said  William  Guy  and  John  Tweddle  made 
and  entered  into  an  agreement  in  writing  in  the  words  following — that 
is  to  say: 

"High  Coniscuffe,  July  11,  1855. 

"Memorandum  of  an  agreement  made  this  day  between  William 
Guy,  of,  etc.,  of  the  one  part,  and  John  Tweddle,  of,  etc.,  of  the  other 
part.  Whereas  it  is  mutually  agreed  that  the  said  William  Guy  shall 
and  will  pay  the  sum  of  £200  to  William  Tweddle,  his  son-in-law;  and 
the  said  John  Tweddle,  father  to  the  aforesaid  William  Tweddle,  shall 
and  will  pay  the  sum  of  £100  to  the  said  William  Tweddle,  each  and 
severally  the  said  sums  on  or  before  August  21st,  1855.  And  it  is 
hereby  further  agreed  by  the  aforesaid  William  Guy  and  the  said  John 
Tweddle  that  the  said  William  Tweddle  has  full  power  to  sue  the  said 
parties  in  any  court  of  law  or  equity  for  the  aforesaid  sums  hereby 
promised  and  specified.'' 

And  the  plaintiff  sa3rs  that  afterward  and  before  this  suit,  he  and 
his  said  wife,  who  is  still  living,  ratified  and  assented  to  the  said  agree- 
ment, and  that  he  is  the  William  Tweddle  therein  mentioned.  And 
the  plaintiff  says  that  the  said  August  21st,  1855,  a.  d.,  elapsed,  and 
all  things  have  been  done  and  happened  necessary  to  entitle  the  plain- 
tiff to  have  the  said  sum  of  £200  paid  by  the  said  William  Guy  or  his 
executor,  yet  neither  the  said  William  Guy  nor  his  executor  has  paid 
the  same,  and  the  same  is  in  arrear  and  unp^d,  contrary  to  the  sidd 
agreement. 

Demurrer  and  joinder  therein. 

WiGHTBiAN,  J.  Some  of  the  old  decisions  appear  to  support  the 
proposition  that  a  stranger  to  the  consideration  of  a  contract  may 
maintain  an  action  upon  it,  if  he  stands  in  such  a  near  relationship  to 
the  party  from  whom  the  consideration  proceeds,  that  he  may  be  con- 
sidered a  party  to  the  consideration.  The  strongest  of  those  cases  is 
that  cited  in  Bourne  v.  Mason,  1  Ventr.  6,  in  which  it  was  held  that 
the  daughter  of  a  physician  might  maintain  assumpsit  upon  a  promise 
to  her  father  to  give  her  a  sum  of  money  if  he  performed  a  certain  cure. 
But  there  is  no  modem  case  in  which  the  proposition  has  been  sup- 
ported.   On  the  contrary',  it  is  now  established  that  no  stranger  to  the 
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consideration  can  take  advantage  of  a  contract,  although  made  for  his 
benefit. 

r 

Cromfton,  J.  It  is  admitted  that  the  plaintiff  cannot  succeed 
unless  this  cape  is  an  exception  to  the  modem  and. well-established 
doctrine  of  the  action  of  assumpsit.  At  the  time  wden  the  cases  which 
have  been  cited  were  decided  the  action  of  assumpsit  was  treated  as 
an  action  of  trespass  upon  the  case,  and  therefore  in  the  nature  of  a 
tort;  and  the  law  was  not  settled,  as  it  npw  is^  that  najaual  Ipve  and 
affection  is  not  a  sufficient  consideration  for  a  promise, upon  which  an 
action,  may  be  maintained;  nor  was  itr settled  that  t<he  promisee  cannot 
bring  an  actioa  unless  the  consideration  for  the  promise  moved  >  from 
him.  The  modem  cases  have,  in  effect,  overrjiled  th^  0I4  dec^ons; 
they  show  that  the  consideration  must  ipove  from  the  party  e^i^titled 
to  sue  upon  the  c^mtract.  It  would  be  a  mqn^tipus  proposition  i>o  say 
that  a  person  was  a  party  to  the  contract  for  the  purpose  of  suing  upon, 
it  for  his  own  advantage,  and  not  a  party  to  it  for  the  purpose  of  being^ 
sued.  It  is  sai^  that  the  father,  in  the,  present  case  was  ag^nt  for  the, 
son  in  making  the  contract,  but  that  argument  ougt^t  also  tp  mftke  the 
son  liable  upon  it.  I  am  prepared  to  overrule  the  old  decisiops^  and 
to  hold  that,  by,  reason  of  the  principles  which  now  govern  the  action 
of  assumpsit,  the  present  action  is  not  maintainable. 

Blajce^burn,  J.  The  earlier  part  of  the  declaration  shows  a  con- 
tract whdch  mi^ht  be  sued  on,  except  for  the  enactment  in  §  4|  of  the. 
Statute  of  Frauds,  29  Car.  2,  oh.  3.  The  declaration  then  s^ts  out  a 
new  contract,  and  the  only  point  is  whether,  that  contract  being  for 
the  b^efit  of  the  children,  they  can  sue  upon  it.  Mellish  adpoitg  that 
in  general  no  action  can  be  nukintaiAed  upon  a  promise,  unless  the 
consideration  moves  from  the  party  to  whom  it.  is  made.  But  he  says 
that  there  is  an  exception — ^nam^ly,  that,  when  the  consideration 
moves  from  a  father,  and  the  contract  is  for  the  benefit  of  bis  son,  the. 
natural  love  and  affection  between  the  father  and  son  gives  the  son 
the  right  to  sue  as  if  the  consideration  had  proceeded  from  himself. 
And  Dutton  and  Wife  v.  Poole,  2  Lev.  210;  1  Ventr.  318  was  cited  fpr 
this.  We  cannot  overrule  a  decision  of  the  Exchequer  Chamber,  but 
there  b  a  distinct  ground  on  which  that  case  cannot  be  supported. 
The  cases  upon  Stat.  27  El.  ch.  4,  which  have  decided  that,  by  §  2, 
voluntary  gifts  by  settlement  after  marriage  are  void  against  subse- 
quent purchasers  for  value,  and  are  not  saved  by  §  4^  show  that 
natural  love  and  affection  are  not  a  sufiiciejifLt  consideration  whereon 
an  action  of  assumpsit  may  be  foundedi. 

Jtidgmentfor  the  defendant. 

32 
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VROOMAN  V.  TURNER 

In  the  Court  of  Appeals  of  New-York,  1877 
[Reported  in  69  New  York,  280] 

This  was  an  action  to  foreclose  a  mortgage. 

The  mortgage  was  executed  in  August,  1873,  by  defendant  Evans, 
who  then  owned  the  mortgaged  premises.  He  conveyed  the  same  to 
one  Mitchell,  and  through  various  mesne  conveyances  the  title  came  to 
one  Sanborn.  In  none  of  these  conveyances  did  the  grantee  assume  to 
pay  the  mortgage.  Sanborn  conveyed  the  same  to  defendant  Harriet 
B.  Xumer,  by  deed  which  contained  a  clause  stating  that  the  convey- 
ance was  subject  to  the  mortgage,  "which  mortgage  the  party  hereto 
of  the  second  part  hereby  covenants  and  agrees  to  pay  off  and  dis- 
charge, the  same  forming  part  of  the  consideration  thereof." 

The  referee  found  that  said  grantee,  by  so  assuming  payment  of 
the  mortgage,  became  personally  liable  therefor,  and  directed  judg- 
ment against  her  for  any  deficiency.  Judgment  was  entered  accord- 
ingly. 

Allen,  J.  The  precise  question  presented  by  the  appeal  in  this 
action  has  been  twice  before  the  courts  of  this  State,  and  received  the 
same  solution  in  each.  It  first  arose  in  King  v.  Whitely,  10  Paige,  465, 
decided  in  1843.  There  the  grantor  of  an  equity  of  redemption  in 
mortgaged  premises,  neither  leeally  nor  equitably  interested  in  the 
payment  of  the  bond  and  mortgage  except  so  far  as  the  same  were  a 
charge  upon  his  interest  in  the  lands,  conveyed  the  lands  subject  to 
the  mortgage,  and  the  conveyance  recited  that  the  grantees  therein 
assumed  the  mortgage,  and  were  to  pay  off  the  same  as  a  part  of  the 
consideration  of  such  conveyance,  and  it  was  held  that  as  the  grantor 
in  that  conveyance  was  not  personally  liable  to  the  holder  of  the  mort- 
gage to  pay  the  same,  the  grantees  were  not  liable  to  the  holder  of  such 
mortgage  for  the  deficiency  upon  a  foreclosure  and  sale  of  the  mort- 
gaged premises.  It  was  conceded  by  the  chancellor  that  if  the  grantor 
had  been  personally  liable  to  the  holder  of  the  mortgage  for  the  pay- 
ment of  the  mortgage  debt,  the  holder  of  such  mortgage  would  have 
been  entitled  in  equity  to  the  benefit  of  the  agreement  recited  in  such 
conveyance,  to  pay  off  the  mortgage  and  to  a  decree  over  against  the 
grantees  for  the  deficiency.  This  would  have  been  in  accordance  with 
a  well-established  rule  in  equity,  which  gives  to  the  creditor  the  right 
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of  subit^ation  to  and  the  benefit  of  any  security  held  by  a  surety  for 
the  reinforcement  of  the  principal  debt,  and  in  the  case  supposed,  and 
by  force  of  the  agreement  recited  in  the  conveyance,  tlxe  grantee  would 
have  become  the  principal  debtor,  and  the  grantor  would  be  a  quasi 
surety  for  the  payment  of  the  mortgage  debt.  Halsey  v.  Reed,  9 
P^e,  446;  Curtis  v.  Tyler,  9  Paige,  432;  Burr  v.  Beers,  24  N.  Y.  178. 
King  V.  Whitely  was  followed,  and  the  same  rule  applied  by  an  un- 
divided court  in  Trotter  v.  Hughes,  12  N.  Y.  74,  and  the  same  case 
was  cited  with  approval  in  Gamsey  v.  Rogers,  47  N.  Y.  238. 

The  clause  in  the  conveyance  in  Trotter  v.  Hughes  was  not  in  terms 
precisely  like  that  in  King  v.  Whitely,  or  in  the  grant  under  consid- 
eration.   The  undertaking  by  the  grantees  to  pay  the  mortgage  debt 
as  recited,  was  not  in  express  terms  or  as  explicit  as  in  the  other  con- 
veyances.   But  the  recital  was,  I  think,  sufficient  to  justify  the  in- 
ference of  a  promise  to  pay  the  debt,  and  so  it  must  have  been  re- 
garded by  the  Court.    The  case  was  not  distinguished  by  the  Court 
in  any  of  its  circumstances  from  King  v.  Whitely,  but  was  supposed 
to  be  on  all  fours  with  and  governed  by  it.    Had  the  grantor  in  that 
case  been  personally  bound  for  the  payment  of  the  debt,  I  am  of  the 
opinion  that  an  action  would  have  been  sustained  against  the  grantee 
upon  a  promise  implied  from  the  terms  of  the  grant  accepted  by  him 
to  pay  it  and  indemnify  the  grantor.    It  must  have  been  so  r^arded 
by  this  Court,  otherwise  no  question  would  have  been  made  upon  it, 
and  the  Court  would  not  have  so  seriously  and  ably  fortified  and  ap- 
plied the  doctrine  of  King  v.  Whitely.    A  single  suggestion  that  there 
was  no  undertaking  by  the  grantee  and  no  personal  liability  for  the 
payment  of  the  debt  assumed  by  him,  would  have  disposed  of  the 
claim  to  charge  him  for  the  deficiency  upon  the  sale  of  the  mortgaged 
premises.    The  rule  which  exempts  the  grantee  of  mortgaged  premises 
subject  to  a  mortgage,  the  payment  of  which  is  assumed  in  considera- 
tion of  the  conveyance  as  between  him  and  his  grantor,  from  liability 
to  the  holder  of  the  mortgage  when  the  grantee  is  not  bound  in  law  or 
equity  for  the  payment  of  the  mortgage,  is  founded  in  reason  and 
principle,  and  is  not  inconsistent  with  that  class  of  cs^es  in  which  it 
has  been  held  that  a  promise  to  one  for  the  benefit  of  a  third  party 
may  avail  to  give  an  action  directly  to  the  latter  against  the  promisor, 
of  which  Lawrence  v.  Fox,  20  N.  Y.  268,  is  a  prominent  example.    To 
give  a  third  party  who  may  derive  a  benefit  from  the  performance  of 
the  promise  an  action,  there  must  be,  first,  an  intent  by  the  promisee 
to  secure  some  benefit  to  the  third  party;  and,  second,  some  privity 
between  the  two,  the  promisee  and  the  party  to  be  benefited,  and 
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8oipe  obligation  or  duty  owing  from  the  former  to  the  latter  which 
would  give  him  a  l^^al  or  equitable  claim  to.  the  benefit  of  the  proioise 
or  an  equivjalent  from  hiax,  pensonftUy. 

It  is  true  there  need  be  no  privity  between  the  promisor  and  the 
party  qlaiming  the  benefit,  of  the  undertaking^  neither  is  it  neceeaaiy 
that  the  lat^r  should  be  privy  to  the  congidemtipn  of  the  piromise, 
but  it  does  not  follow  that  a  mere  volunteer  can  avail  himself  of  iU  A 
legal  obligation  or  duty  of  the  promisee  to  him  wi^  so  connect  him 
with  the  transaction  as  to  be  a  substitute  for  any  privity  with  the 
prcnnisor,  oi:  the  consideration  of  thj?  piromisoi  the  obligation  of  the 
promisee  furnishing  an  evidence  of  thQ  intent  pf  t^e.  latter  to  benefit 
him)  and  creating  a  privity  by  substitution  with  the  promisor.  A 
mere  stranger  cannot  intervene  and  claim  by  action  the  benefit  of  a 
contract  between  other  parties.  There  must  be  either  a  new  consid* 
eration  or  some  prior  right  or  claim  against  one  of  the  contracting 
parties  by  which  he  has  a  legal  mterest  in  the  performance  of  the 
agreement. 

It  ip  said  in  Gamsey  v.  RodgjBrs,  47  N.  Y,  233,  that  it  is  not  every 
promise  made  by  one  person  to  another  f ron^  the  performance  of  which 
a  third  person  would  derive  a  benefit  that  gives  a,  right  of  action  to 
such  third  person,  he  being  privy  neither  to  the  contract  nor  the  con- 
sideration.   In  the  language  of  Rapallo,  J.,  ''to  entitle  him  to  an 
action,  the  contract  must  have  been  niade  for  h|s  benefit.    He  must 
be  the  party  intended  to  be  benefited."    See  also  Turk  v.  Ridge,  41 
N.  Y.  201,  and  Merrill  v.  Green,  55  N.  Y.  270,  in  which,- under  sinodlar 
agreements,  third  parties  sought  to  maintain  an  action  upon  engage- 
ments by  the  perforaaance  of  which  they  would  be  benefited,  but  to 
which  they  wjsre  not  parties  and  failed.    The  courts  are  not  inclined 
to  extend  the  doctrine  of  Lawrence  v.  Fox  to  cases  not  clearly  within 
the  principle  of  that  decision.   Judges  have  differed  as  to  the  principle 
upon  which  Lawrence  v.  Fox  and  kindred  cases  rest,  but  in  every 
case  in  which  an  action  has  been  sustained  there  hf»  been  a  debt  or 
duty  owing  by  the  promisee  to  the  party  claiming  to  sue  upon  the 
promise.    Whether  the  decisions  rest  upon  the  doctrine  of  agency,  the 
promisee  being  regarded  as  the  agent  for  the  third  party,  who,  by 
bringing  his  action  adopts  his  acts,  or  upon  the  doctrine  of  a  trust  the 
promisor  being  regarded  as  having  received  money  or  other  thing 
fpr  the  third  party  is  not  material.   In  either  case  there  must  be  a  legal 
right,  founded  upon  some  obligation  of  the  promisee,  in  the  third 
party,  to  adopt  and  claim  the  promise  as  made  for  his  benefit. 
.  In  Lawrence  v.  Fox  a  prominent  question  was  made  in  liminef 


whether  the  debt  from  Holley  to  the  plaintiff  was  sufficiently  proved 
by  the  confesBiOQ  of  H<jII^y  rtiside  at  tbfe  time  of  the  ioaikof  the  money 
to  the  defendant.  It  was  assumed  that  if  there  was  no  debt  proved 
the  action  would  not  lie,  And  the  ^declaration  of  Holley  thexlebtor  was 
held  sufficient  evidence  of  the  debt.  Gray,  J.,  said : ''  All  the  defendant 
had  the  right  to  demand  in  this  case  was  evidence  which  as  between 
Holley  and  the  plaintiff  was  competent  to  establish  the  relation  be- 
tween them  of  debtor  and  creditor."  In  Burr  v.  Beers,  24  N.  Y.  178, 
and  Thorp.  V.  Keokuk  Coal  06.,  48  N.  Y.  253,  the  grantor  of  the 
defendant  was  personally  liable  to  pay  the  mortgage  to  the  plaintiff, 
and  the  cases  were  therefore  clearly  within  the  principle  of  Lawrence 
V.  Pox,  Holsey  v.  tleed,  and  Curtis  v.  lyler,  eupra.  See  also  Bos- 
worth,  J.,  I>oolittle  V.  Naylor,  6  Bos.  225;*  and  Pord  v.  David,  1  Bos. 
569.  It  is  claimed  that  King  v.  Whitely  and  the  cases  following  it  were 
oveituled  by  Lawrence  v.  Fox.  But  it  is  very  clear  thalt  it  was  not  the 
intention  to  t>verrule  them,  and  that  the  cas^  are  not  inconsistent. 
The  doctrine  of  Lawrence  v.  Fox,  although  questioned  and  criticised, 
was  not  first  adopted  in  this  9tate  by  the  decision  of  tha^t  case.  It  was 
expressly  adjudged  as  early  as  1825  in  Farley  v.  Cleveland,  4  Cow. 
432,  affinned  in  the  Court  iFor  the  correction  of  errors  in  1S27,  per  iotam 
curiam,  and  reported  <iii  9  Cow.  639.  iThe  chancellor  was  not  ignorant 
of  these  decbions  'when  he  decided  King  v.  Whitely,  nor  was  Denio,  J., 
and  his  associates  unaware  of  them  when  Trotter  v.  Hughes  was  de- 
cided, and  Gtay,  J.,  in  Lawrence  v.  Fox  «ays  the  case  of  Farley  v. 
Cleveland  had  never  been  doubted. 

The  Court  below  erred  in  giving  judgment  fiigainst  the  appellant 
for  the  deficiency  after  the  sale  of  the  mortgaiged  premises,  and  so 
much  of  the  judpnent  as  directs  her  to  pay  the  same  must  be  rev^Bed 
with  costs. 

AH  concur  ^cept  Eabl,  J.,  dissenting. 

Judgment  accordingly. 
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NATIONAL  BANK  v.  GRAND  LODGE 

In  the  Supreme  Court  of  the  United  States,  1878 
[Reported  in  98  United  States,  123] 

This  is  aa  action  by  the  Second  National  Bank  of  St.  Louis,  Mo., 
against  the  Grand  Lodge  of  Missouri  of  Free  and  Accepted  Ancient 
Masons,  to  compel  the  payment  of  certain  coupons  formerly  attached 
to  bonds  issued  in  June,  1869,  by  the  Masonic  Hall  Association,  a  cor- 
poration existing  under  the  laws  of  the  State  of  Missouri,  in  relation 
to  which  bonds  the  Grand  Lodge,  October  14th,  1869,  adopted  the 
following  resolution: 

'^Resolved,  That  this  Grand  Lodge  assume  the  payment  of  the 
$200,000  bonds,  issued  by  the  Masonic  Hall  Association,  provided 
that  stock  is  issued  to  the  Grand  Lodge  by  said  association  to  the 
amount  of  said  assumption  of  payment  by  this  Grand  Lodge  as  the 
said  bonds  are  paid." 

The  Court  below  instructed  the  jury  that  independently  of  the 
question  of  the  power  of  the  Grand  Lodge  to  pass  the  resolution,  it 
was  no  foundation  for  the  present  action,  and  directed  a  verdict  for 
the  defendant. 

The  jury  returned  a  verdict  in  accordanqe  with  the  direction  of  the 
Court,  and  judgment  having  been  entered  thereon,  the  plaintiff  sued 
out  this  writ  of  error. 

Strong,  J.,  delivered  the  opinion  of  the  Court. 

It  is  unnecessary  to  consider  the  several  assignments  of  error  in 
detail,  for  there  is  an  insurmountable  difficulty  in  the  way  of  the  plain- 
tiff's recovery.  The  resolution  of  the  Grand  Lodge  was  but  a  proposi- 
tion made  to  the  Masonic  Hall  Association,  and^  when  accepted,  the 
resolution  and  acceptance  constituted  at  most  only  an  executory  con- 
tract inter  paries.  It  was  a  contract  made  for  the  benefit  of  the  asso- 
ciation and  of  the  Grand  Lodge — ^made  that  the  latter  might  acquire 
the  ownership  of  stock  of  the  former,  and  that  the  former  might  obtain 
relief  from  its  liabilities.  The  holders  of  the  bonds  were  not  parties 
to  it,  and  there  was  no  privity  between  them  and  the  lodge.  They  may 
have  had  an  indirect  interest  in  the  performance  of  the  undertakings 
of  the  parties,  as  they  would  have  in  an  agreement  by  which  the  lodge 
should  undertake  to  lend  money  to  the  association,  or  contract  to  buy 
its  stock  to  enable  it  to  pay  its  debts;  but  that  is  a  very  different  thing 
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from  the  privity  necessary  to  enable  them  to  enforce  the  contract  by 
suits  in  their  own  names..  We  do  not  propose  to  enter  at  large  upon  a 
consideration  of  the  inquiry  how  far  privity  of  contract  between  a 
plaintiff  and  defendant  is  necessary  to  the  maintenance  of  an  action 
of  assumpsU.  The  subject  has  been  much  debated,  and  the  decisions 
are  not  all  reconcilable.  No  doubt  the  general  rule  is  that  such  a  priv- 
ity must  exist.  But  there  are  confessedly  many  exceptions  to  it.  One 
of  them,  and  by  far  the  most  frequent  one,  is  the  case  where,  under  a 
contract  between  two  persons,  assets  have  come  to  the  promisor's 
hands  or  under  his  control  which  in  equity  belong  to  a  third  person. 
In  such  a  case  it  is  held  that  the  third  person  may  sue  in  his  own  name. 
But  then  the  suit  is  founded  rather  on  the  implied  undertaking  the 
law  raises  from  the  possession  of  the  assets,  than  on  the  express 
promise.  Another  exception  is  where  the  plaintiff  is  the  beneficiary 
solely  interested  in  the  promise,  as  where  one  person  contracts  with 
another  to  pay  money  or  deliver  some  valuable  thing  to  a  third.  But 
where  a  debt  already  exists  from  one  person  to  another,  a  promise  by 
a  third  person  to  pay  such  debt  being  primarily  for  the  benefit  of  the 
original  debtor,  and  to  relieve  him  from  liability  to  pay  it  (there  being 
no  novation),  he  has  a  right  of  action  against  the  promisor  for  his  own 
indenmity;  and  if  the  original  creditor  can  also  sue,  the  promisor 
would  be  liable  to  two  separate  actions,  and  therefore  the  rule  is  that 
the  original  creditor  cannot  sue.  His  case  is  not  an  exception  from 
the  general  rule  that  privity  of  contract  is  required.  There  are  some 
other  exceptions  recognized,  but  they  are  imimportant  now.  The 
plaintiff's  case  is  within  none  of  them.  Nor  is  he  sole  beneficiary  of 
the  contract  between  the  association  and  the  Grand  Lodge.  The  con- 
tract was  made,  as  we  have  said,  for  the  benefit  of  the  association,  and 
if  enforceable  at  all,  is  enforceable  by  it.  That  the  several  bond- 
holders of  the  association  are  not  in  a  situation  to  sue  upon  it  is  ap- 
parent on  its  face.  Even  as  between  the  association  and  the  Grand 
Lodge,  the  latter  was  not  bound  to  pay  anything  except  so  far  as  stock 
of  the  former  was  delivered  or  tendered  to  it.  The  promise  to  pay  and 
the  promise  to  deliver  the  stock  were  not  independent  of  each  other. 
They  were  concurrent  and  dependent.  Of  this  there  can  be  no  doubt. 
The  resolution  of  the  lodge  was  to  assume  the  payment  of  the  $200,000 
bonds,  issued  by  the  association,  *' Provided,  that  stock  is  issued  to  the 
Grand  Lodge  by  said  association  to  the  amount  of  said  assump- 
tion," ♦  ♦  ♦  ''as  said  bonds  are  paid."  Certainly  the  obligation 
of  the  lodge  was  made  contingent  upon  the  issue  of  the  stock,  and  the 
consideration  for  payment  of  the  debt  to  the  bondholders  was  the  re- 
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ceipt  of  the  stock.  But  the  bondholders  can  neither  deliver  it  nor  ten- 
der it;  nor  can  they  compel  the  ajssociatioti  to  deliver  it.  If  they  call 
sue  lipon  the  contract,  and  enforce  payment  by  the  Grand  Lodge  of 
the  bonds,  the  contract  is  wholly  changed,  and  the  lodge  is  compiled 
to  pay  whether  it  gets  the  stock  or  not.  To  this  it  cannot  be  pttiduikied 
the  lodgei  would  ever  have  agreed.  It  is  manifest,  theretbre,'that  the 
bondholders  of  the  association  are  not  in  such  privity  with  the  lodge, 
and  have  no  such  interest  in  the  contract  as  to  warrant  their  bringing 
suit  in  their  own  names. 

Hence  the  present  action  cannot  be  sustained,  and  the  Circuit 
Court  correctly  directed  a  verdict  for  the  defendant. 

Jvdgmerd  affirnuid. 


TODD  V.  WEBER 

In  the  Court  of  Appeals  of  New  York,  1884 

[Reported  in  95  New  York,  181] 

Dakforth,  J.  The  complaint  is  twofold:  First,  that  the  defend- 
ant's testator,  the  father  of  the  plaintiff,  although  not  the  husband  of 
her  mother,  being  applied  to  by  Margaret  Voris,  Francis  A.  Knapp, 
Hester  A.  Knapp,  and  Louisa  A.  Story  to  provide  for  the  plamtiff, 
promised  them  that  he  would  pay  for  her  maintenance,  support,  and 
education,  by  makihg  due  and  sufficient  provision  for  her  by  his  last 
will,  in  consideration  that  they  would  support  her  during  the  term  of 
his  natural  life;  avers  that  these  persons  were  relatives  of  the  plaintiff's 
mother,  and  that  upon  this  promise  they  maintained,  cared  for, 
educated  and  supported  the  plaintiff  up  to  June  25th,  1879,  when  the 
testator  died. 

Second,  a  promise  by  the  testator  to  the  plaintiff,  and  other  persons 
acting  in  her  behalf,  that  he  would  support  and  maintain  her  so  long 
as  she  should  live. 

The  testator  made  no  provision  for  the  plaintiff  by  will  or  other- 
wise. 

These  promises  were  denied  by  the  defendants,  and  the  referee,  to 
whom  the  issues  were  referred,  found  against  the  plaintiff,  because  in 
his  opinion  no  legal  claim  had  been  established,  lamenting  at  the  same 
time  ''that  the  simplicity  and  ingenuousness  of  the  plaintiff  and  her 
witnesses" — ^the  persons  above  referred  to — "had  been  practiiMI 
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upon."  On  appeal  to  the  General  Tenn  that  Court  held  that  the 
plaintiff  might  recover  upon  the  first  cause  of  action,  but  as  to  the 
second,  that  no  case  was  made  6ut;'reversed  the  judgment  which  had 
followed  the  report  of  the  referee' and  •ordered  a  new  trial.  From  that 
order  the  defendants  appealed  to  this  Court,  assenting  that  if  the  order 
should  be  affirmed,  judgment  absolute  should  be  rendered  against 
them.    (Code,  §191.) 

If  I  am  right  in  these  conclusions  there  is  before' us  a  valid  contract 
made  between  the  testatbr  and  the  several  persons  named  for  the 
benefit  of  the  plaintiff.  The  only  remaining  question  is  one  of  par- 
ties— ^who  should  bring  the  action  for  its  enforcement.*  As  she  had 
the  sole  beneficial  interest  in  the  contract,  it  was,  we  think,  properly 
brought  in  her  name.  This  would  seem  plain  enough  upon  principle, 
but  it  is  also  well-established  by  authority.* 

It  seems  unnecessary  to  follow  the  line  of  authorities  further.  The 
plaintiff  is  within  the  rule.  The  contract  upon  which  she  sues  was 
made  for  her  benefit  as  its  object.  It  is  the  doctrine  of  the  first  and 
last  case  that  she  may  enforce  it.  This  conclusion  is  also  in  harmony 
with  the  general  current  of  authority.  In  the  Supreme  Court  of  the 
United  States,  Hendrick  v.  Lindsay,  93  U.  S.  Rep.  (3  Otto)  143,  it  is 
said:  "The  right  of  a  party  to  maintain  assumpsit  on  a  promise  not 
under  seal,  made  to  another  fqr  his  benefit,  although  much  contro- 
verted, is  now  the  prevaUing  rule  in  this  country.*'  This  conclusion 
makes  it  unnecessary  to  consider  the  ground  on  which  the  Court  be- 
low held  that  a  partial  recovery  could  be  had  in  this  case. 

It  may  be  conceded  that  if  the  plaintiff  had  not  outlived  the 
testator,  no  action  at  all  would  lie,  for  that  she  should,  of  the  two,  be 
the  longest  liver  was  one  of  the  conditions  upon  which  his  promise 
was  made.  He  died  first.  The  condition  then  was  fulfilled.  The 
plaintiff  is,  therefore,  entitled  to  recover  of  the  defendants  the  amount 
found  by  the  referee  to  have  been  paid,  laid  out  and  expended  for  her 
by  her  relatives,  as  above  stated,  together  with  interest  from  the 
death  of  the  testator. 

The'order  of  the  General  Term  should,  therefore,  be  affirmed,  and 
judgthent  absolute  ordered  for  the  plaintiff  with  costs. 

All  concur  except  Andrews,  J.,  who  dissents. 

Order  affirmed  and  judgment  accordingly. 

^  Only  BO  much  of  the  opinion  is  given  as  relates  to  this  question. — ^Eds. 
2  Discussion  of  authorities  oniitted. — ^Eds. 
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WOOD  &  WOOD  V.  MORIARTY 

In  the  Supreme  Court  of  Rhode  Island;  1887 

[Reported  in  15  Rhode  Island,  518] 

DuRFEE,  C.  J.  This  is  assumpsit  for  the  price  of  lumber  furnished 
to  one  Joshua  W.  Tibbetts  for  use  in  the  erection  of  two  houses  for  the 
defendant,  Tibbetts  having  entered  into  a  written  contract  with  the 
defendant  to  build  the  houses  before  the  lumber  was  furnished.  Tib- 
betts, after  going  on  for  a  while  in  the  execution  of  the  contract,  re^ 

leased  or  assigned  it  to  the  defendant  by  an  instrument  under  seal. 
******** 

At  the  trial,  testimony  was  introduced  or  offered  to  prove  the  pur- 
chase of  the  lumber;  the  execution  of  the  release  or  asdgnment;  that 
the  defendant,  besides  paying  the  consideration  recited  therein, 
agreed,  by  way  of  further  consideration,  to  pay  all  bills  incurred  by 
Tibbetts  on  account  of  the  contract  released;  that  among  these  bills 
was  the  bill  of  the  plaintiffs  for  lumber;  and  that  notice  of  the  ar- 
rangement between  Tibbetts  and  the  defendant  was  given  by  Tib- 
betts to  the  plaintiffs.  *  *  *  At  the  close  of  the  testimony  for  the 
plaintiffs  the  Court  directed  a  nonsuit.  The  plaintiffs  petition  for  a 
new  trial.    *    *    * 

The  diversity  of  decision  shows  that  the  action  cannot  be  main- 
tained without  resorting  to  implications  or  assumptions  which  the 
courts  do  not  always  find  it  easy  to  allow,  and  which  they  sometimes 
refuse  to  allow.  It  seems  to  us  that  we  shall  best  find  the  grounds,  if 
there  are  any,  on  which  the  action  can  be  maintained,  by  an  analysis 
or  explication  of  the  contract  with  the  debtor.  The  contract  is  this: 
A.  agrees  with  B.,  for  a  consideration  moving  from  B.,  to  pay  to  C.  the 
debt  which  B.  owes  to  C.  The  contract  is  absolute.  If  A.  does  not 
pay  the  debt,  and  B.  has  to  pay,  it  is  broken.  It  is,  therefore,  a  con- 
tract by  A.  to  pay  the  debt  in  lieu  of  B.,  or  in  relief  of  B.;  to  take  it 
on  himself,  and  become,  so  far  as  he  can  independently  of  C,  the 
debtor  of  C.  in  place  of  B.  The  contract,  as  between  A.  and  B.,  is  not 
collateral,  but  substitutional.  But,  this  being  so,  how  does  C,  who 
is  not  a  party  to  it,  get  the  right  to  sue  A.  upon  or  by  reason  of  it?  It 
has  been  held  that  he  gets  this  right  directly  from  the  contract  itself, 
because  B.,  in  makmg  it  with  A.,  makes  it  for  C,  if  C.  desires  to  ac- 
cede to  it,  as  well  as  for  himself,  so  that  C.  has  only  to  ratify  or  assent 
to  it,  which  he  does  unequivocally  by  suing  on  it.  But,  in  this  view, 
if  C.  accepts  the  contract,  he  must  accept  it  as  made;  that  is,  as  a  con- 
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tract  by  which  A.  agrees  that  he,  instead  of  B.,  will  pay  the  debt  which 
B.  owes  to  C.  C.  cannot,  at  the  same  time,  assent  to  the  contract 
and  dissent  from  the  terms  of  it.  Accordingly,  if  he  sues  A.  on  the  con- 
tract, he  must  sue  him  instead  of  B.,  and  cannot  also  sue  B.,  and  B.  is 
therefore  released.  But,  as  we  have  seen,  another  view  has  been  taken. 
It  has  been  held  that  the  contract  between  A.  and  B.  imposes  a  duty 
upon  A.  to  pay  to  C.  the  debt  which  B.  owes  to  him,  and  that  from  this 
duty  the  law  implies  a  promise  by  A.  in  favor  of  C.  to  pay  B.'s  debt 
to  C.  But  if  a  promise  is  implied  from  the  duty,  the  promise  must  cor- 
respond to  the  duty.  The  duty  which  the  contract  imposes  upon  A. 
is  that  he,  instead  of  B.,  shall  pay  the  debt  which  B.  owes  to  C.,  and 
accordingly  so  must  be  the  promise  to  be  implied  from  it.  If,  there- 
fore, C.  sues  A.  upon  the  implied  promise,  he  must  sue  him  as  liable, 
instead  of  B.,  for  the  debt  of  B.  to  him,  C;  he  cannot  consistently  sue 
both  A.  and  B.,  and  consequently  B.  is  released. 

We  do  not  claim  that  either  of  these  views  is  free  from  difficulty. 
Either  of  them,  however,  is  free  from  one  difficulty  which  other  views 
encounter,  and  which  is  a  principal  reason  why  the  courts  which  re- 
fuse to  allow  the  action  refuse  to  do  so.  Other  views  give  the  creditor 
the  benefit  of  the  new  contract  for  nothing,  since  they  allow  him  still 
to  retain  his  hold  upon  the  original  debtor;  whereas,  according  to 
either  of  the  views  above  set  forth,  the  creditor  cannot  have  the 
benefit  of  the  new  contract  without  assenting  to  the  terms  of  it, 
thereby  releasing  the  original  debtor,  so  that  the  assent  is  in  itself  a 
consideration.  As  cases  which  support  these  views  we  will  refer  to 
Warren  v.  Batchelder,  16  N.  H.  580;  Bohannan  v.  Pope,  42  Me.  93. 
See  also,  Clough  v.  Giles,  2  New  Eng.  Reporter,  870. 

We  do  not  think  this  case  is  distinguishable  in  principle  from 
Urquhart  v.  Brajrton,  12  R.  1. 169.  The  doctrine  of  the  latter  case  is 
not  only  just  and  convenient,  but  also  consoimnt  with  the  purposes  of 
the  parties,  and  we  are  not  prepared  to  recede  from  it.  As  is  remarked 
by  the  court  in  Lehow  v.  Simonton  et  al.,  3  Colorado,  346,  "it  accords 
the  r^nedy  to  the  party  who  in  most  instances  is  chiefly  interested  to 
enforce  the  promise,  and  avoids  multiplicity  of  actions." 

In  Warren  v.  Batchelder,  16  N.  H.  580,  the  Court  held  that  a  de- 
mand on  the  defendant  was  requisite  before  suit.  Whether  this  is  so 
we  need  not  decide,  for  the  evidence  in  this  case  shows  a  demand  be- 
fore suit.^ 

SnNESS,  <!.,  non-concurring. 

Petition  granted, 

^  Portions  of  opinion  omitted. — Eds. 
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BAY  V.  WILLIAMS 

In  the  Supreme  CJourt  of  Illinois^  1884 
[ReporCed  in  112  Illinois,  91] 

Walker,  J.,  delivered  the  opinion  of  the  Court: 

It  appears  from  the  record  in  this  case  that  Mrs.  Camelia  J.  Wil- 
liams, on  March  11th,  1873,  sold  to  Newman  &  Sissons  forty  acres  of 
land  lying  several  miles  south  of  the  city  of  Chicago  for  the  sum  of 
'912,000,  and  after  deducting  the  advanced  payment,  took  their 
promissory  notes  payable  in  instahnents.  To  secure  the  deferred 
payments  they  executed  to  Thomas  Dent  a  trust  deed  on  the  prop- 
erty, containing  the  usual  powers  conferred  by  such  instruments. 
Appellant,  on  September  8th  of  the  same  year,  purchased  the  land  of 
Newman  &  Sissons  for  the  consideration  named  in  their  warranty 
deed,  of  $24,000.  Their  deed  contained  an  express  promise  on  the 
part  of  appellant  to  pay  and  discharge  the  debt  secured  by  the  trust 
deed  on  the  land  in  favor  of  Mrs.  Williams.  The  provision  is  in  this 
language:  "Which  said  notes  for  principal  and  interest  said  party 
(George  P.  Bay)  expressly  agrees  to  pay."  Appellant  afterward,  on 
October  7th,  1878,  applied  to  Sissons,  and  he,  for  the  expressed  con- 
sideration of  $1  and  other  sufficient  considerations,  released  appellant 
from  this  obligation.  Appellant  also  applied  to  Newman,  who  had 
asked  to  be  discharged  from  his  debts  in  bankruptcy,  for  a  similar 
release,  but  he  declmed  to  give  it.  Newman  subsequently  obtained 
his  discharge  in  bankruptcy.  Mrs.  Williams,  on  November  Sth,  1879, 
filed  this  bill  to  foreclose  her  mortgage,  and  on  a  hearing,  on  May  27th, 
1881 ,  she  recovered  a  decree  of  foreclosure.  The  master  sold  the  land, 
and  it  was  bid  off  by  her  at  $12,525,  which  left  $3559.46  unpaid  on 
the  decree.  Afterward,  on  September  12th,  1883,  the  Court  found 
that  appellant  had  assumed  to  pay  the  debt  secured  by  the  trust  deed, 
and  thereby  became  personally  liable  for  the  deficiency,  and  decreed 
that  an  execution  issue  for  the  unpaid  balance  of  the  decree.  He  ap- 
pealed to  the  Appellate  Court  for  the  First  District,  where,  on  a 
heiaring,  the  decree  of  the  lower  Court  was  affirmed,  and  the  case 
comes  to  this  Court  by  another  appeal. 

The  question  presented  for  determination  is  whether  the  Court  be- 
low erred  in  rendering  this  supplemental  decree  awarding  execution 
against  appellant. 
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It  is  next  urged  tha^  admittii^  the  doctrine  to  be  correct,  appellant 
was  absolved  from  all  liability  by  Sissons'  rdea^,  and  cases  are  cited: 
to  the  effect  that  the  mortgagor  may  release  his  grantee  froip  his 
promise  to  pay  the  debt  of  the  mortgagee  at  any  time  before  such 
mortgagee  brings  suit  to  enforce  the  promise.^  The  cases  referred  to 
propeed  upon  the  grounds  that  the  promise  of  the  grantee  is  made  to 
his  grantor,  and  not  to  the  mortgagee^  and  that  the  latter  has  no  in- 
terest in  the  promise  until  he  assents  to  and  relies  upon  the  promise, 
and  such  acceptance  is  manifested  by  bringing  suit  to  enforce  the 
promise;  or  they  proceed,  in  other  cases,  upon  the  theory  that  by 
relying  on  or  accepting  the  promise  of  the  grantee  to  the  mortgagor, 
the  mortgagee  releases,  the  mortgagor,  and  accepts  his  grantee  as  his 
debtor;  and  there  is  still  another  theory,  and  that  is,  that  the  promise 
by  the  grantee  is  in  the  nature  of  an  indemnity  to  the  mortgagor,  and 
under  either  of  these  theories  the  mortgagor  may  surrender  or  release 
the  indenmity,  or  releaae  the  grantee  from  his  promise  before  it  is  ac- 
cepted, or  before  the  mortgagor  is  released  from  the  debt  by  the  mort- 
gagee. This  Court  has  never  recognized  either  of  these  theories  as  the 
law.  It  has  ever  been  held  by  this  Court  that  such  a  promise  inures 
to  the  benefit  of  the  person  for  whose  benefit  it  is  made,  and  the  right 
to  sue  is  vested  in  him  by  force  of  the  agreement  itself.  It  has  never 
been  held  by  this  Court  that  the  express  assent  of  the  beneficiary  is 
essential  to  his  right  to  avail  of  its  benefits;  nor  has  it  been  held,  to 
have  force  as  an  agreement  to  the  person  in  whose  favor  it  was  made  he 
must  discharge  his  debtor,  and  accept  the  maker  of  the  new  promise  as 
his  debtor.  On  the  contrary,  it  was  held  in  Dean  v.  Walker,  swpra,^ 
that  the  mortgagee  might  sue  either  the  mortgagor  or  his  grantee 
assuming  to  pay  the  debt.  Nor  has  it  been  held  that  the  promise  of 
the  grantee  to  the  mortgagor  is  a  mere  indenmity  of  the  latter  against 
the  payment  of  the  mortgage.  On  the  contrary,  this  Court  has  uni- 
formly held  that  the  beneficiary  may  sue  at  law,  which  repudiates  the 
doctrine  of  indemnity,  as  the  person  for  whose  benefit  the  promise 
is  made  can  never  reach  an  indemnity  or  security  given  to  his  debtor 
but  in  chancery,  and  then  only  when  his  debtor  is  insolvent,  or  on 
some  other  equitable  grounds.  The  principle  upon  which  this  Court 
has  acted  is  that  such  a  promise  invests  the  person  for  whose  use  it  is 
made  with  an  immediate  interest  and  right,  as  though  the  promise 
had  been  made  to  him.  This  being  true,  the  person  who  procures  the 
promise  has  no  legal  right  to  release  or  discharge  the  person  who  made 

^  Only  80  much  of  the  opinion  is  given  as  relates  to  this  question.— Eds. 
« 107  lU.  540.— Eds. 


510  OPERATION  OF  CONTEACTS 

the  promise,  from  his  liability  to  the  beneficiary.  Having  the  right, 
it  is  under  the  sole  control  of  the  person  for  whose  benefit  it  is  made — 
as  much  so  as  if  made  directly  to  him. 

It  is  urged  there  was  not  a  sufficient  consideration  to  support  the 
promise  of  appellant  to  pay  the  debt  owing  to  Mrs.  Williams.  That  is 
a  misconception.  He  received  the  equity  of  redemption  of  the  land, 
which  he  supposed  was  worth  all  that  he  promised  to  pay,  and.  that 
was  sufficient  to  support  the  promise.  Nor  does  it  matter  whether  it 
was  received  from  his  grantors  or  Mrs.  Williams.  Whether  from  the 
one  or  the  other  it  was  equally  binding.  There  is  no  force  in  this  ob- 
jection. 

Perceiving  no  error  in  the  record,  the  decree  of  the  Appellate  C!ourt 
is  affirmed. 

Decree  affirmed. 

ScHOLFiEiiD,  C.  J.,  dissenting: 

I  cannot  concur  in  this  opinion.  The  precise  question  has  never 
been  presented  to  this  C!ourt  before.  The  release  of  Sissons  was  ex- 
ecuted before  any  acceptance  by  Mrs.  Williams  of  the  assumption  by 
Bay  of  the  payment  of  the  debt  of  Newman  &  Sissons.  She  might 
have  accepted  their  assumption,  but  it  was  optional  to  do  so  or  not. 
She  was  under  no  obligation  to  do  so.  Notwithstanding  the  sale  of 
the  land  to  Bay,  she  had,  apart  from  his  assumption,  all  the  security 
she  had  ever  had  for  the  payment  of  her  debt — ^namely,  the  individual 
note  of  Newman  &  Sissons,  secured  by  trust  deed  on  the  land,  in  the 
purchase  of  which  the  indebtedness  was  incurred.  Bay  owed  Mrs. 
Williams  no  duty  in  regard  to  this  liability,  further  than  he  might  vol- 
untarily assume  to  protect  his  purchase,  and  Newman  &  Sissons  were 
under  no  obligation  to  furnish  her  any  additional  security.  It  was 
purely  voluntary,  therefore,  upon  the  part  of  Newman  &  Sissons,  and 
Bay,  whether  Bay,  in  purchasing  the  land,  should  assume  the  payment 
of  the  debt  of  Newman  &  Sissons  to  Mrs.  Williams,  and  purely  volun- 
tary upon  her  part  whether  she  should  accept  it  or  not;  and  so  it  is  im- 
possible that  she  could  have  had  a  vested  interest  in  the  assimiption 
before  she  had  done  some  act  upon  the  faith  of  it,  making  herself 
thereby  irrevocaltly  a  party  to  it.  Having  no  vested  interest  in  the 
assumption,  it  must  necessarily  follow  that  the  release  put  an  end 
to  it,  so  that  she  could  not  afterward  elect  to  accept  it.  The  assiunp- 
tion  clause  having  been  executed  voluntarily,  and  without  any  l^al 
claim  on  her  part  to  have  it  executed,  it  was  in  the  nature  of  a  mere 
offer,  until  acted  upon,  which  might  be  withdrawn  at  pleasure,  and 
the  execution  of  the  release  was,  in  effect,  its  withdrawal.    The  au- 
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thorities,  so  far  as  I  have  examined,  all  accord  in  this  view.  Durham 
V.  Bischof  et  al,  47  Ind.  211;  Davis  v.  Calloway,  30  Ind.  112;  Car- 
nahan  v.  Toucey,  93  Ind,  564;  Moore  v.  Ryder,'  65  N.  Y.  442;  Stephens 
v.  Cassbacker,  8  Hun,  116;  Crowell  v.  Currier,  27  N.  J.  Eq.  152; 
Butterfield  v.  Hadstrom,  7  N.  H.  345.^ 


GIFFORD,  AS  RxGBiVEiB,  etc..  Respondent,  v.  CORRIGAN,  as 

fhCECUTOB,   ETC.,   APPELLANT 

In  the  Court  of  Appeals  of  New  York,  1889 
[Reported  in  117  New  York,  257] 

Appeal  by  defendant  Corrigan,  as  executor  of  Cardinal  John 
McCloskey,  deceased,  from  a  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  entered  upon  an 
order  made  February  11th,  1889,  which  affirmed  a  judgment  in  favor 
of  plaintiff,  entered  upon  a  decision  of  the  Court  on  trial  at  Special 
Term. 

This  action  was  brought  to  foreclose  a  mortgage  executed  by 
defendant,  the  Father  Mathew  Temperance  Society.  Defendant 
Corrigan,  as  executor,  was  sought  to  be  charged  for  any  deficiency 
on  sale  upon  a  covenant  in  a  deed  of  the  mortgaged  premises  executed 
to  his  testator  by  John  McEvoy,  by  the  terms  of  which  the  grantee 
assumed  and  agreed  to  pay  the  mortgage. 

Finch,  J.  But  another  circumstance  introduces  an  additional 
defence  and  raises  a  further  question.^  Just  after  the  issue  of  a 
summons  in  this  action  and  the  filing  of  a  lis  pendens,  the  executor  of 
McEvoy  formerly  released  McCloskey  from  his  covenant,  and  the  lat- 
ter pleads  that  release.  It  asserts  that  the  deed  was  never  delivered, 
which  is  found  to  be  an  untruth;  that  the  assumption  clause  was 
inserted  by  mistake  and  inadvertence,  of  which  there  is  not  a  particle 
of  proof;  and  then  in  further  consideration  of  $1  formally  releases 
the  Cardinal  from  his  covenant.  This  release  was  executed  after  the 
•knowledge  of  the  deed  of  McCloskey  and  the  covenant  contained  in 
it  had  reached  the  mortgagee;  after  the  latter  had  accepted  and 
adopted  it  as  made  for  his  benefit  and  commimicated  that  fact  to  the 

^  ^eldon  and  Dickey,  JJ.,  ako  dissented. — ^Bds. 

'Only  so  much  of  opinion  given  as  relates  to  this  question. — Eds.* 
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NATIONAL  BANK  v.  GRAND  LODGE 

'  "^        In  the  Supreme  Court  of  the  United  Stat^,  1878 

[Reported  in  98  United  States,  123] 

This  is  an  action  by  the. Second  National  Bank  of  St.  Louis,  Mo«, 
against  the  Grand  Lodge  of  Missouri  of  Free  and  Accei)ted  Ancient 
Masons,  to  compel  the  pa3anent  of  certain  coupons  formerly  attached 
to  bonds  issued  in  June,  1869,  by  the  Masonic  Hall  Association,  a  cor- 
poration existing  under  the  laws  of  the  State  of  Missouri,  in  relation 
to  which  bonds  the  Grand  Lodge,  October  14th,  1869,  adopted  the 
following  resolution: 

''Resolved,  That  this  Grand  Lodge  assume  the  payment  of  the 
$200,000  bonds,  issued  by  the  Masonic  Hall  Association,  provided 
that  stock  is  issued  to  the  Grand  Lodge  by  said  association  to  the 
amount  of  said  assumption  of  payment  by  this  Grand  Lodge  as  the 
said  bonds  are  paid." 

The  Court  below  instructed  the  jury  that  independently  of  the 
question  of  the  power  of  the  Grand  Lodge  to  pass  the  resolution,  it 
was  no  foundation  for  the  present  action,  and  directed  a  verdict  for 
the  defendant. 

The  jury  returned  a  verdict  in  accordance  with  the  direction  of  the 
Court,  and  judgment  having  been  entered  thereon,  the  plaintiff  sued 
out  this  writ  of  error. 

Strong,  J.,  delivered  the  opinion  of  the  Court, 

It  is  unnecessary  to  consider  the  several  assignments  of  error  in 
detail,  for  there  is  an  insurmountable  difficulty  in  the  way  of  the  plain- 
tiff's recovery.  The  resolution  of  the  Grand  Lodge  was  but  a  proposi- 
tion made  to  the  Masonic  Hall  Association,  and,  when  accepted,  the 
resolution  and  acceptance  constituted  at  most  only  an  executory  con- 
tract inter  partes.  It  was  a  contract  made  for  the  benefit  of  the  asso- 
ciation and  of  the  Grand  Lodge — ^made  that  the  latter  might  acquire 
the  ownership  of  stock  of  the  former,  and  that  the  former  might  obtain 
relief  from  its  liabilities.  The  holders  of  the  bonds  were  not  parties 
to  it,  and  there  was  no  privity  between  them  and  the  lodge.  They  may 
have  had  an  indirect  interest  in  the  performance  of  the  undertakings 
of  the  parties,  as  they  would  have  in  an  agreement  by  which  the  lodge 
should  undertake  to  lend  money  to  the  association,  or  contract  to  buy 
its  stock  to  enable  it  to  pay  its  debts;  but  that  is  a  very  different  thing 
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from  the  privity  necessary  to  enable  them  to  enforce  the  contract  by 
suits  in  their  own  names..  We  do  not  propose  to  enter  at  lai^e  upon  a 
consideration  of  the  inquiry  how  far  privity  of  contract  between  a 
plaintiff  and  defendant  is  necessary  to  the  maintenance  of  an  action 
of  asaumpsii.  The  subject  has  been  much  debated,  and  the  decisions 
are  not  all  reconcilable.  No  doubt  the  general  rule  is  that  such  a  priv- 
ity must  exist.  But  there  are  confessedly  many  exceptions  to  it.  One 
of  them,  and  by  far  the  most  frequent  one,  is  the  case  where,  under  a 
contract  between  two  persons,  assets  have  come  to  the  promisor's 
hands  or  under  his  control  which  in  equity  belong  to  a  third  person. 
In  such  a  case  it  is  held  that  the  third  person  may  sue  in  his  own  name. 
But  then  the  suit  is  founded  rather  on  the  implied  undertaking  the 
law  raises  from  the  possession  of  the  assets,  than  on  the  express 
promise.  Another  exception  is  where  the  plaintiff  is  the  beneficiary 
solely  interested  in  the  promise,  as  where  one  person  contracts  with 
another  to  pay  money  or  deliver  some  valuable  thing  to  a  third.  But 
where  a  debt  already  exists  from  one  person  to  another,  a  promise  by 
a  third  person  to  pay  such  debt  being  primarily  for  the  benefit  of  the 
original  debtor,  and  to  relieve  him  from  liability  to  pay  it  (there  being 
no  novation),  he  has  a  right  of  action  against  the  promisor  for  his  own 
indemnity;  and  if  the  original  creditor  can  also  sue,  the  promisor 
would  be  liable  to  two  separate  actions,  and  therefore  the  rule  is  that 
the  original  creditor  cannot  sue.  His  case  is  not  an  exception  from 
the  general  rule  that  privity  of  contract  is  required.  There  are  some 
other  exceptions  recognized,  but  they  are  unimportant  now.  The 
plaintiff's  case  is  within  none  of  them.  Nor  is  he  sole  beneficiary  of 
the  contract  between  the  association  and  the  Grand  Lodge.  The  con- 
tract was  made,  as  we  have  said,  for  the  benefit  of  the  association,  and 
if  enforceable  at  all,  is  enforceable  by  it.  That  the  several  bond- 
holders of  the  association  are  not  in  a  situation  to  sue  upon  it  is  ap- 
parent on  its  face.  Even  as  between  the  association  and  the  Grand 
Lodge,  the  letter  was  not  bound  to  pay  anything  except  so  far  as  stock 
of  the  former  was  delivered  or  tendered  to  it.  The  promise  to  pay  and 
the  promise  to  deliver  the  stock  were  not  independent  of  each  other. 
They  were  concurrent  and  dependent.  Of  this  there  can  be  no  doubt. 
The  resolution  of  the  lodge  was  to  assume  the  payment  of  the  $200,000 
bonds,  issued  by  the  association,  *' Provided,  that  stock  is  issued  to  the 
Grand  Lodge  by  said  association  to  the  amount  of  said  assump- 
tion," *  *  *  "as  said  bonds  are  paid."  Certainly  the  obligation 
of  the  lodge  was  made  contingent  upon  the  issue  of  the  stock,  and  the 
consideration  for  payment  of  the  debt  to  the  bondholders  was  the  re- 
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V.  Fox  that  remedy  existed.  And  so  in  Thorp  v.  Keokuk  Coal  Com- 
pany, 48  N.  Y.  258,  the  Court  said  that  it  saw  no  reason  for  invoking 
the  doctrine  of  equitable  subrogation,  or  resting  upon  it  in  such  a  case. 
When  the  law  has  absorbed,  in  a  broader  equity,  the  narrow  one 
enforced  in  chancery,  the  form  and  measure  of  the  latter  ceases  to  be 
of  consequence.  One  does  not  seek  to  trace  the  river  after  it  has 
lost  itself  in  the  lake.  And  so  I  think  the  suggestion  is  well  founded. 
But  if  I  am  wrong  about  that,  as,  perhaps  I  may  prove  to  be,  and  the 
right  of  the  present  plaintiff  against  the  Cardinal's  estate  does  stand 
upon  the  doctrine  of  equitable  subrogation,  still  I  think  the  same  result 
follows.  When  does  that  equitable  right  arise  and  become  vested  in 
the  creditor?  It  would  seem  that  it  must  be  "vdien  the  situation  is 
created  out  of  which  the  equity  is  bom.  If  it  be  posfflble  to  adjourn 
it  to  a  later  period,  it  must  certainly  attach  when  the  creditor  asserts 
his  ri^t  to  it  and  notifies  the  other  party  of  his  intention  to  rely  upon 
it.  As  a  right,  founded  upon  the  equity  of  the  statute,  it  must  have 
come  into  being  before  the  foreclosure  suit  was  conmienced,  for  the 
permission  reads,  '^any  person  who  is  liable  to  the  plaintiff  for  the  pay- 
ment of  the  debt  secured  by  the  mortgage  may  be  made  a  defendant 
in  the  action.''  His  liability  must  precede  the  commencement  of  the 
action.  It  must  exist  as  a  condition  of  his  being  sued  at  all;  and  so, 
assuming  that  this  action  can  be  maintained  against  him  upon  his 
promise,  the  right  of  action  must  have  arisen  at  once  upon  the  deliv* 
ery  of  the  deed,  or  at  the  latest  when  the  promise  came  to  the  knowl- 
edge  of  the  creditor,  and  he  assented  to  and  adopted  it. 

I  have  been  quite  favorably  impressed  with  a  fourth  suggestion 
respecting  the  basis  of  these  rights  of  action  which  appears  in  the 
opinion  of  Andrews,  J.,  rendered  when  this  case  was  before  us  on  a 
previous  appeal.  "After  all,"  he  says,  "does  not  the  direct  right  of 
action  rest  upon  the  equity  of  the  transaction?"  If  we  discard  the 
fictitious  theory  of  an  agency,  what  remains  is  the  equitable  right  of 
subrogation  swallowed  up  in  the  greater  equity  of  the  legal  right 
founded  on  the  theory  of  a  promise  made  for  the  benefit  of  the  creditor. 
It  is  no  new  thing  for  the  law  to  borrow  weapons  from  the  arsenal  oi 
equity.  The  action  for  money  had  and  received  is  a  familiar  illustra- 
tion. May  we  not  deem  this  another?  If  we  do,  and  the  door  is  thus 
opened  wide  to  equitable  considerations,  I  am  quite  sure  it  will  follow 
that  while  no  right  of  the  mortgagee  is  invaded  by  a  change  of  the 
contract  before  it  is  brought  to  his  knowledge,  and  he  has  assented  to 
it  and  acted  upon  it,  yet  to  permit  a  change  thereafter,  while  the 
ereditor  is  relying  upon  it  would  be  grossly  inequitable  and  practi- 
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cally  destroy  the  right  which  has  maintained  itself  after  so  long  a 
struggle. 

It  seems  to  me,  therefore,  that  however  we  may  reasonably  differ 
as  to  the  doctrine  underlying  the  plaintiff's  right  of  action,  yet  all  the 
roads  lead  to  the  one  result  that  upon  the  facts  of  this  case  the  release 
to  McCloskey  was  wholly  ineffectual. 

The  judgment  should  be  affirmed  with  costs. 

All  concur  except  Danfobth  and  Peckham,  JJ.,  dissenting. 

Judgment  affirmed. 


DOLL  V.  CRUME 

In  the  Supreme  Ck)urt  of  Nebraska,  1894 

[Reported  in  41  Nebraska,  655] 

Raqan,  C.  On  the  28th  day  of  January,  1890,  one  Oliver  Davis 
entered  into  a  contract  with  the  city  of  South  Omaha  to  grade  cer^ 
tain  of  its  streets.  By  the  terms  of  this  contract  Davis  was  to  have  the 
work  completed  in  one  hundred  and  eighty  days  from  the  date  of  the 
contract.  He  promised  not  to  assign  the  contract  nor  to  sublet  the 
work.  The  city,  on  its  part,  agreed  to  pay  him  for  the  work  certain  of 
its  warrants  drawn  on  certain  funds.  Davis  was  first  to  grade  L 
street,  and  when  that  was  completed  was  to  have  forty-five  per  cent 
of  the  estimated  cost  of  grading  that  street;  and  when  two-thirds  of 
all  the  work  was  completed  he  was  to  have  another  estimate  of  forty- 
five  per  cent  of  the  cost  of  the  work  completed.  This  contract  be- 
tween Davis  and  the  city  was  also  signed  by  Leopold  Doll  and  Alex- 
ander McGavock  and  they  signed  as  sureties  for  Davis.  The  work 
was  not  completed  in  one  hundred  and  ^ghty  days.  The  city,  instead 
of  making  payments  to  him  of  forty-five  per  cent  of  the  cost  of  the 
work  done,  paid  him  ninety  per  cent  of  the  estimated  cost  of  such 
work.  On  the  Slst  day  of  May,  1890,  Davis  assigned  all  his  interest 
in  the  contract  to  a  bank,  and  on  September  8, 1890,  the  city  granted 
to  Davis  a  further  time  in  which  to  complete  the  work  under  the  con- 
tract.   The  contract  contained  two  provisions,  as  follows: 

''The  second  party  (Davis)  further  agrees  that  he  will  pay  all 
laborers  and  material-men  on  the  work  embraced  in  this  contract." 

"Said  parties  of  the  third  party  [Doll  and  McGavock]  hereby 
guaranty  that  the  said  party  of  the  second  part  [Davis]  will  well  and 
truly  perform  the  covenant  hereinbefore  contained  to  pay  all  laborers 
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DURNHERR  v.  RAU 

In  tiie  Court  of  Appeals  of  New  York,  1892 
[Rqwrted  in  135  New  York,  219] 

This  was  an  action  to  recover  damages  for  an  alleged  breach  of 
covenant  in  a  deed  from  Emanuel  Dumberr,  plaintiff's  husband,  to 
defendant. 

Andrews,  J.    The  deed  from  Emanuel  Dumherr  to  the  defend- 

promise  is  made,  can  maintain  an  action  to  enforce  the  (xomise  where  the  promise 
is  void  as  between  the  promisor  and  promisee,  for  fraud,  or  want  of  consideration, 
or  failure  of  consideration.  It  would  be  strange,  I  think,  if  such  an  adjudication 
should  be  found.  The  party  suing  upon  the  promise,  in  cases  like  Lawrence  v. 
Fox,  is  in  truth  asserting  a  derivative  right.  In  Vrooman  v.  Turner,  09  N.  Y.  280, 
it  was  held  that  an  assumption  clause  in  a  deed  did  not  give  a  right  of  action  to 
the  mortgagee,  where  the  grantor  was  not  himself  liable  to  pay  the  mortgage  debt, 
although  in  that  case  there  was  ample  consideration  for  the  promise  of  the  de« 
fendant. 

"  There  is  no  justice  in  holding  that  an  action  on  such  a  promise  is  not  subject 
to  the  equities  between  the  original  parties  springing  out  of  the  transaction  or  con- 
tract between  them.  It  may  be  true  that  the  promise  cannot  be  released  or  dis- 
charged by  the  promisee,  after  the  rights  of  the  party  for  whose  benefit  it  is  said 
to  have  been  made  have  attached.  But  it  would  be  contrary  to  justice  or  good 
sense  to  hold  that  one  who  comes  in  by  what  Allen,  J.,  in  Vrooman  v.  Turner, 
calls  *  the  privity  of  substitution,'  should  acquire  a  better  right  against  the  prom- 
isor than  the  promisee  himself  had.  This  case  is  an  illustration.  The  plaintiffs, 
when  they  took  their  mortgage,  did  not  rely  upon  the  covenant  they  now  seek  to 
enforce.  The  covenant  was  not  made  until  several  years  afterward.  Tliere  was 
no  consideration  for  it  passing  between  the  plaintiffs  and  Mrs.  Leavitt.  They 
now  seek  to  avail  themselves  of  it,  and  insist  that  although  the  consideration  has 
failed,  this  defence  is  not  available  to  the  defendant,  and  that  Mrs.  Leavitt,  al- 
though she  has  paid  $10,000  in  cash  for  property  to  which  her  grantor  had  no  title, 
must  pay  $15,000  more,  if  need  be,  and  be  remitted  for  her  remedy  to  the  cove- 
nants in  her  deed,  which  may,  from  the  insolvency  of  her  grantor  or  other  reasons, 
be  wholly  worthless.  The  plaintiffs  have  nothing  to  sell  on  their  mortgage,  and 
if  they  can  hold  Mrs.  Leavitt  for  the  deficiency,  they  will  be  able  to  shift  the  bur- 
den of  a  practically  unsecured  claim  upon  a  party  with  whom  they  have  bad  no 
dealing  whatever."  Per  Andrews,  J.,  in  Dunning  ei  al.  v.  Leavitt  (1881),  85 
N.  Y.  30,  35-36. 

In  Arnold  v.  Nichols  (1876),  64  N.  Y.  117,  Bowen  formed  a  partnership  with 
Nichols.  Bowen  transferred  to  the  firm  all  his  assets  in  consideration  of  the 
firm's  promise  to  employ  them  in  paying  Bowen's  creditors.  HM^  ''a  creditor 
could  not  adopt  the  agreement  which  Bowen  made  for  his  benefit,  without  taking 
it  subject  to  any  infirmity  which  attached  to  it,  and  subject  to  any  assault  which 
Nichols  could  make  upon  its  validity.''    Per  Earl,  J.— Eds. 
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ant  recited  that  it  was  given  in  pa3rment  of  a  debt  owing  by  the  grantor 
to  the  grantee  of  1660,  ''and  the  further  considerations  expressed 
herein/'  The  grantee  covenanted  in  the  deed  to  pay  all  incumbrances 
on  the  premises  "by  mortgage,  or  otherwise."  This  constitutes  the 
only  "  further  consideration  "  on  his  part  expressed  therein.  The  deed 
also  declared  that  the  wife  of  the  grantor  (the  plaintiff)  reserved  her 
right  of  dower  in  the  premises.  The  coAveyance  contained  a  covenant 
of  general  warranty  by  the  grantor,  and  the  only  legal  operation  of  the 
clause  respecting  the  dower  of  the  wife  was  to  limit  the  scope  of  the 
warranty  by  excluding  therefrom  her  dower  right.  By  the  f (M^eclosure 
of  the  mortgages  on  the  premises  existing  at  the  time  of  the  convey- 
ance, in  which  (as  is  assumed)  the  wife  joined,  the  title  has  passed  to 
purchasers  on  the  foreclosure,  and  the  inchoate  right  of  dower  in  the 
wife  has  been  extinguished.  This  acti(Hi  is  brought  by  the  wife  on  the 
defendant's  covenant  in  the  deed,  and  she  seeks  to  recover  ais  damages 
the  value  of  her  inchoate  right  of  dower,  which  was  cut  off  by  the 
foreclosure. 

The  courts  below  denied  relief,  and  we  concur  in  their  conclusion. 
The  covenant  was  with  the  husband  alone.  He  had  an  interest  in 
obtaining  indemnity  against  his  personal  liability  for  the  mortgage 
debts,  and  this,  presumably,  was  his  primary  purpose  in  exacting  from 
the  grantee  a  covenant  to  pay  the  mortgages.  The  cases  also  at- 
tribute to  the  parties  to  such  a  covenant  the  further  purpose  of  bene- 
fiting the'  holder  of  the  securities,  and  the  natural  scope  of  the  cove- 
nant is  extended  so  as  to  give  them  a  right  of  action  at  law  on  the 
covenant,  in  case  of  breach,  as  though  expressly  named  as  covenantees. 
Burr  V.  Beers,  24  N.  Y.  178.  But  the  wife  was  not  a  party  to  the  mort- 
gages, and  in  no  way  bound  to  pay  them.  She  had  an  interest  that 
they  should  be  paid  without  resort  to  the  land,  so  that  her  inchoate 
right  of  dower  might  be  freed  therefrom.  The  husband,  however, 
owed  her  no  duty  enforcible  in  law  or  equity  to  pay  the  mortgages  to 
relieve  her  dower.  The  most  that  can  be  claimed  is  that  the  mort- 
gages having  (as  is  assumed)  been  executed  to  secure  his  debts,  and 
he  having  procured  the  wife  to  join  in  them  and  pledge  her  right  for 
their  payment,  he  owed  her  a  moral  duty  to  pay  the  mortgages,  and 
thereby  restore  her  to  her  original  situation.  But  according  to  our 
decimons  no  legal  or  equitable  obligation,  of  which  the  law  can  take 
cognizance,  was  created  in  favor  of  the  wife  against  the  husband  or 
his  property  by  these  circumstances.  She  was  not  in  the  position  of  a 
surety  for  her  husband.  Her  joinder  in  the  mortgages  was  a  volun- 
tary surrender  of  her  right  for  the  benefit  of  the  husband,  and  bound 
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her  interest  to  the  extent  neceasary  to  protect  the  s^urfties.  Man- 
hattan Co.  V.  Evef^tson,  6  P^i.  467;  Hawley  v.  Br^ord,  9  Pai.  200. 
There  is  laokhiig  in  this  case  the  esaeatial  relation  of  deblior  and  ered* 
itor  betvreen  the  grantor  and  a  third  person  seeking  to  enforce  sueh  a 
covenant,  or  such  a  relaticm  a$  maked  the  perfonnanoe  of  tlp»  covenant 
at  the  instance  of  such  third  person  a  satisfaction  of  some  legal  or 
equitali>ie  duty  owing  by  the  grantor  to  such  person,  which  must  exist 
according  to  the  oas^  in  order  t^  entitle  a  stranger  to  the  eoyenant  to 
enforce  it.  It  is  not  sufficient  that  the  performance  of  the  covenant 
may  benefit  a  third  person.  It  must  have  been  entered  into  for  his 
benefit,  oi'  at  least  such  i)enefit  must  be  the  dijnect  result  ol  perform* 
ance  and  so  within  the  contemplaUoln  of  the  parties^  and  in  addition 
the  grantor  must  have  a  legal  interest  that  the  covenant  be  performed 
in  favor  of  the  party  claiming  performance.  Gamdey  v.  Rogers,  47 
N.  Y.  233;  Vrooman  v.  Turner,  69  N.  Y.  280;  Lorillard  v-  Clyde,  122 
N.  Y.  498.  The  application  of  the  doctrine  of  Lawrence  v.  Fqx,  20 
N.  Y.  268,  to  this  case  would  extend  it  much  further  thim  hitherto, 
and  this  cannot  be  permitted  in  view  of  the  repeated  declarations  of 
the  Court  that  it  should  be  (Confined  to'  its  or^nal  Umito. 

The  order  should  be  affirmed,  and  judgment  absolute  ordered  for 
the  defendant  with  coste. 

All  concur. 

Order  affirmed  and  judgment  accordingly.^ 


POND  V.  NEW  ROCHELLE  WATER  CO. 

In  the  Court  of  Appeals  of  New  York,  1906 

[Reported  in  183  New  York,  330] 

BAKTLftTT,  J.  The  Appellate  Division  in  allowing  this  appeal 
certified  two  questions,  as  follows:  (1)  Does  the  complaint  in  this  ac- 
tion state  a  cause  of  action.^ 

The  plaintiff,  a  resident  of  the  village  of  Pelbam  Manor,  West- 
chester county,  and  a  customer  of  the  defendant  water  company  fur- 
nishing the  village  with  its  supply  of  water,  seeks  in  this  action  a 
permaneint  injunction  restraining  the  company  frcmi  enforcing  collec- 

'  Cf.  Buchanan  ▼.  TiMen  (1^99),  168  N.  Y.  109. 

*Only  ao  much  of  opinion  as  relates  to  this  question  is  given. — ^Eds. 
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tioQ  of  a  vMer  rate  in  excess  of  the  amouat  fixed  by  the  WBiSsog  edn^ 
tract  ^th'the  viUase. 

In  October,  18&2v  the  New  York  A  Westehesler  Water  Company 
supplied  private  constimers  t!ind«r  a  written  eoiktnu^ty  irfaeieSa  id  agreed 
with  pment  aad  proepfotiVe  pravatei  poMUDiera  to  sttpply  wiatet  to 
thetn  at  a  rate  per  usnum  not  to  exceed  tS&Mf^  eaeb  private  house 
and  $^.€6  f otr  each  pr^te  faarir ;  thte  (Kxathiet  eJitended  t&  NoT^ember 
first,  1897. 

On  OP  aboM  October  22Eid,  1894,  a  franohieifc  waa  gvanted  to  the 
New  Yeric  City  DSetrict:  Water  SupiUy  OosQMmy  hy  the  tiHage,  aur 
thorizing  the  company  to  lay  its  nkaim  for  tbd  pUrpos^  of  si<i^|yi6g 
water;  tJkat  at  the  aane^  tkne  a  contract  uBder  seal  waa  eatecdd  ihto 
between  the  village  and  the  oompan^,  wbkh  contained,  among  other 
provisional,  a  ccivtaaiit  that  for  and  dwitog  the  tertn  of  ttoi  yean,  from 
Octobl^r  22nd,  1804^  and  ad  eKteneion  for  twenty  years  thereeiftw,  if 
voUd  by  the  village  piirluaatr  to  law^  it  would  alipidy  priviftte  ooor 
sumera  anid  eorpbratibn^  in  the  Villagid  with  pure  and  whoksome 
water. i^t  not  exceeding  tht  rated  then  charged  by  tbei  New  York  4b 
WestdieMer  Water  Compaiiy .  It  further  aippears  that  on  May  '•  8Ist , 
1904,  the  village  VoMi  to.  esrtend  thia  contract  fpi^  thirty  yedrs  from 
ita  original  date,  October  22nd,  1894^  to  Oetobier  22d4^  1924,  as  per- 
mitted by  the  Tnuis^MHrtlttioh  Covporaticma  Law,  s^tidn  81  (Birds- 
eye's  Stat.,  vol.  3  [3ikI  ed.},  pc  3763),  abd  the  itontHadt  with  the  New 
York  City  District  Water  Siipply  Company  Was  theneby  (Extended  for 
the  same.pidriod* 

.  Sonie  time  prior  to  FebnuuSy  11th,  1904,  the  defendant  New 
RoebeUe  Water  Company  beoaiooe  the  assignee  ;aad  s^iocedspr  i>{  the 
rights  of  the  N^w  York  C^ty  IKstrtot  Water  Sup|!4^  Cozdpany  ^  and 
subject  to  all  its  obUgationa.  On  February  11th,  1004,  the  defendant 
notified  this  plaintifif  in  writing  thlit  it  w4>uld  furnish  water  to  bin:! 
after  April  first  next  ofdy  Upon  written  ap^iticatioii  for  water  to  be 
taken  through  a  meter*  Thjls  notice  itas  subs^u^itly  withdrawn, 
bttt  later,  om  or  ahoixt  April  11th,  1904y  thie4tf  endfl^t  i^n  stot  to  this 
plidntiff  a  printed  notice  to  the  ^eet  that  no  water  would  be  supplied 
by  the  comipaoy  exo^t  throiiigh  imii^  on  and  after  O^b^r  31ted, 
1904,  and  at  rates  kurgely  in  estoesa  of  those  fixed  by  the  ootitFa^t,  to 
which  i^f^rence  has  alr^Eidy  been  made<  On  August  1st,  1904,  the 
defendant  again  seht  to  the  plainttff  a  prints  notice  i<^))9ating  sob- 
stantially  the  la^  abov^  notice.  The  for^i^  rtatemeoft  e£  iwita 
contains  the  substance  of  the  compilatat.    *    **  * 

The  defendant  not  only  attacks  the  validity  of  this  contract,  but 
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insists  that  even  if  it  is  an  existing  and  binding  obligation  it  cannot  be 
enforced  at  the  suit  of  an  individual  private  consumer.  The  plaintiff 
argues  that,  ''Where  a  contract  for  a  valuable  consideration  contains 
covenants  intended  to  benefit  a  certain  class  not  parties  to  the  agree- 
ment, but  within  the  contemplation  of  the  parties  at  the  time,  who 
are  expressed  as  a  class  and  the  pronusee  has  some  duty  or  liability 
to  such  class,  and  interest  that  the  covenant  be  performed,  any  person 
coming  within  such  class  may  bring  an  action  in  his  own  name  in 
equity  to  compel  performance  of  the  coventot  against  the  promisor/' 
In  support  of  this  contention  the  familiar  case  of  Lawrence  v.  Fox 
(20  N.  Y.  268)  and  other  authorities  are  cited. 

In  Lawrence  v.  Fox  {eupra)  there  was  a  money  indebtedness  due 
on  a  day  certain  from  Holly  to  Lawrence  and  in  consideration  of  the 
loan  from  Holly  to  Fox  the  latter  agreed  to  pay  his  debt  to  Lawrence. 
It  is  obvious  that  the  cases  cited  and  other  actions  at  law  following 
it  do  not  present  the  precise  question  raised  in  the  case  at  bar,  which 
is  a  suit  in  equity,  although  a  kindred  principle  is  involved;  The 
question  may  be  thus  stated :  The  village  of  Pelham  Manor  in  granting 
privileges  to  a  water  company  extending  over  a  long  period  of  time, 
made  the  same  subject  to  a  written  contract  under  seal,  having  for 
its  object  the  protection  of  the  present  and  future  private  consumers 
of  water;  The  defendant  company,  which  has  been  subrogated  to  all 
rights  and  liabilities  of  the  original  contracting  company,  threatened 
to  violate  that  contract  by  a  printed  notice  served  on  a  private  oon- 
sumer,  the  plaintiff,  that  after  a  certain  day  it  would  no  longer  abide 
by  the  contract  rates,  but  charge  a  larger  amount.  The  question  is, 
can  the  plaintiff  under  these  circumstances,  ask  a  court  of  equity  to 
permanently  enjoin  the  defendant  from  violating  the  contract  and 
compel  it  to  perform  the  same.  That  this  action  can  be  maintained 
is  no  longer  an  open  question  in  this  state. 

This  court  held  in  Coster  v.  Mayor  (43  N.  Y.  399)  that  if  one  person 
contract,  whether  with  or  without  seal,  with  another  for  the  benefit 
of  a  third  person,  such  third  person  may  maintain  an  action  on  the 
agreement.  At  page  411,  Folger,  J.,  says:  ''It  is  settled  in  this 
state,  that  an  agreement  made  on  a  valid  consideration  by  one  with 
another,  to  pay  money  to  a  third,  can  be  enforced  by  a  third  in  his 
own  name.  (Lawrence  v.  Fox,  20  N.  Y.  268;  Secor  v.  Lord,  3  Keycs, 
525.)  And  though  a  distinction  has  sometimes  been  made  in  favor 
of  a  simple  contract  (Hall  v.  Marston,  17  Mass.  575;  D.  &  H.  Canal 
Co.  V.  W.  Co.  Bank,  4  Denio,  97),^  it  is  now  held  that  when  the  agree- 
^  Saunders  v.  Saunders  (1891),  154  Mass.  337,  oocoikI.— Eds. 
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ment  is  in  writing  and  un^er  seal  the  same  rule  prevails.  (Van  Schaick 
V.  Third  Ave.  R.  R.  Co.,  38  N.  Y.  346;  Ricard  v.  Sanderson,  41  N.  Y. 
179.)  Nor  need  the  third  person  be  privy  to  the  consideration.  (Secor 
V.  Lord,  supra.)  Nor  need  he  be  named  especially  as  the  person  to 
whom  the  money  is  to  be  paid.  In  that  class  of  cases,  which  holds 
that  a  grantee  of  mortgaged  premises  who  takes  them  subject  to  the 
lien  of  the  mortgage,  which,  by  words  in  the  deed  of  conveyance  to 
him,  he  assumes  to  pay,  is  personally  liable  to  the  holder  of  the  morU 
gage  for  the  amount  of  the  mortgage  debt,  no  question  seems  to  be 
made  but  that  the  action  may  be  maintained  in  the  holder's  name, 
though  the  agreement  be  not  made  immediately  for  the  benefit  of 
the  plaintifif,  nor  he  be  named  in  the  deed.  Thus,  in  Burr  v.  Beers 
(24  N.  Y.  178),  the  clause  in  the  deed  described  the  mortgages  as  held 
by  John  Cramer,  which  mortgages  the  grantee  thereby  assumed  to 
pay.  And  the  casejast  cited  was  not  an  action  in  equity  for  the  fore- 
closure of  the  mortgage  in  which  the  mortgagor  and  his  grantee  were 
both  parties.  (See  page  179.)  It  was  an  action  to  recover  a  personal 
judgment  against  the  grantee.  The  question  was  distinctly  raised 
that  there  was  no  privity  of  contract  between  the  plaintiff  and  de- 
fendant. And  the  decision  against  the  defendant  was  put  in  the 
language  of  Denio,  J.,  'upon  the  broad  principle  that  if  one  person 
makes  a  promise  to  another /or  the  benefit  of  a  third  person,  the  third 
person  may  maintain  an  action  on  the  promise.'"^ 

The  general  principle,  that  if  one  person  contracts  for  the  benefit 
of  a  third  person,  such  third  person  may  maintain  an  action  on  the 
agreement,  has  been  applied  since  early  in  the  seventeenth  century  in 
a  large  number  of  cases,  the  facts  in  each  differing  to  some  extent. 

The  leading  case  in  England  is  Dutton  v.  Pool  (1  Ventris,  318,  332), 
decided  in  the  reign  of  Charles  II.  The  plaintiff  declared  in  assumpsit 
that  his  wife's  father  being  seized  of  certain  lands  now  descended  to 
the  defendant  and  being  about  to  cut  1000  pounds'  worth  of  timber 
to  raise  a  portion  for  his  daughter,  the  defendant  promised  to  the 
father  in  consideration  that  he  would  forbear  to  fell  the  timber,  that 
he  would  pay  the  daughter  1000  pounds.  After  verdict  for  the  plain- 
tiff on  non-assumpsit,  it  was  moved  in  arrest  of  judgment  that  the 
father  ought  to  have  brought  the  action  and  not  the  husband  and 
wife.  The  court  said :  "  It  might  have  been  another  case  if  the  money 
had  been  to  have  been  paid  to  a  stranger;  but  there  is  such  a  nearness 
of  relation  between  the  father  and  the  child,  'tis  a  kind  of  debt  to  the 
child  to  be  provided  for,  that  the  plaintiff  is  plainly  concerned." 
^  Discussion  of  Vroomao  v.  Turner,  ante,  p.  498,  omitted. — Eda, 
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The  judgment  was  affirmed  in  the  Exchequer  (2  Lev.  212;  Raym. 
302).  Some  criticism  having  been  e3cpred8ed  as  to  the  soundneBs  of 
this  decision,  Lord  Mansfield  said  of  it  a  hundred  yeans  lat6r,  that 
it  would  be  difficult  to  conceive  how  a  doubt  could  have  been  ei> 
tertained  about  the  case.  (Martyn  v.  Hind,  Cowp.  443;  Doug.  142.) 
The  case  has  been  repeatedly  followed  in  this  state* 

The  principle  established  by  this  case  has  been  ai^ed  to  oon* 
tracts  entered  into  by  a  father  for  the  benefit  of  his  daughter  and  by 
-husband  for  the  benefit  of  his  wife.  As  to  the  latter  instanoe,  see 
Buchanan  v.  Tilden  (158  N.  Y.  100).  In  the  ease  before  us  we  have 
a  municipality  entering  into  a  contract  for  the  benefit  of  its  inhabit- 
ants, the  object  being  to  supply  them  with  pure  and  wholesome  water 
at  reasonabte  rates.  White  there  is  not  presented  a  domestic  relation 
like  that  of  father  and  child  or  husband  and  wife,  yet  it  cannot  be 
said  that  this  contract  was  made  far  the  benefit  of.  a  straager.  In  the 
case  before  us  the  municipality  sought  to  protect  its  inhabitants, 
who  were  at  the  time  of  the  execution  of  the  contract  consumers  of 
water,  and  these  who  might  thereafter  become  so,^  from  extortion 
by  a  oorporatioQ  having  granted  to  it  a  valuable  franchise  extaiding 
over  a  long  period  of  time. 

We  are  of  opinion  tlott  the  complaitit  states  a  good  cause  of  action. 

CtJLLBN,  Ch.  J.,  Gray,  CKBbibn,  Haioht,  Yank  and  WosneBi  JJ., 
concur.* 

>  C/.  Saunders  v.  Saunders  (1891),  154  Mass.  337.— Eds. 

<  See  also.  Smyth  t.  City  of  New  YoHc  (1911),  203  N.  Y.  10§,  113-116. 

But  see  Davis  ▼.  Clinton  Water  Wortas  Co.  (^880),  M  iowa,  fi».  In  this  ease, 
Beck.  J.,  said : "  The  city,  in  extrolse  oC  i^  kwCul  audiority,  to  prot^  the  property 
of  the  people,  may  eauee  water  to  be  supplied  for  extinguishing  fires  and  for  other 
objects  demanded  by  the  wants  of  the  people.  In  the  exercise  of  this  authority 
it  contracts  with  defendant  to  supply  the  water  demanded  for  these  purposes. 
The  plaintiff  received  benefits  from  the  water  thus  supplied  in  common  with  all 
the  people  of  the  city.  These  benefits  she  reeeives  just  as  she  does  other  benefits 
from  the  munieipal  goverame&t,  as  the  bedefits  enjoyed  on  fto6punt  of  impioved 
streets,  peace,  and  order  enforced  by  polioe  regulation  and  the  like. 

"  It  cannot  be  claimed  that  the  i^ents  or  officers  of  the  city  employed  by  the 
municipal  government  to  supply  water,  improve  the  streets,  or  maintain  good 
order,  are  liable  to  a  eitixen  for  loss  or  damage  sustained  by  reason  of  the  failure 
to  perform  their  duties  and  obligations  in  this  respect.  They  are  emplojrcd  by  the 
city,  and  responsible  alone  to  the  city.  The  people  must  trust  to  the  mimidpal 
government  to  enforce  the  discharge  of  duties  and  obligations  by  the  officers  and 
agents  of  that  government.  They  cannot  hold  such  officers  and  agents  liable  upon 
the  contracts  between  them  and  the  city.'' 

In  Little  v.  Banks  (1885),  85  N.  Y.  258,  Miller,  J.,  said:  "Contractors  with  the 
State,  who  assume,  for  a  consideration  neeived  from  the  sovereign  power,  by 
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BORDEN  V.  BOARDMAN 
In  the  Supreme  Judicial  Court  of  Mafisachusette^  1892 

[Reported  in  157  Massachusetts,  410] 

Contract.  Trial  in  the  Superior  Court,  before  Braley,  J.,  who  re-* 
ported  the  case  for  the  determiniktion  of  this  Court  in  substance  as 
follows: 

On  July  24th,  1890,  Daniel  J.  Collins,  a  contractor,  made  a  con- 
tract {n  writing  with  the  defendant  to  birild  bipa  a  house  in  New  Bed- 
ford, for  the  bum  of  $2650,  payable  one  half  when  the  house  was 
ready  for  plastering,  the  balance  when  finished.  The  defendant 
advanced  to  Cdlins  $200  before  tbe  first  payment  was  due,  taidng 
his  receipt  therefor.  During  the  progress  of  the  work,  and  before  the 
first  payment  beoame  due  aoeor^ng  to  the  terms  of  the  contract,  the 
buildiiig  was  blown  off  tbe  foundation.  Collins  employed  the  plain- 
tiffs, who  were  building  movers,  to  put  the  building  back,  under  an 
agreement  that  it  should  not  cost  more  tbapi  $150;  the  plaintiffs  put 
the  building  back,  finishing  tbe  moving  a  month  or  six  weeks  prior 
to  the  fir^t  payment.  Collins  then  prooeeded  with  the  work,  and  got 
the  building  ready  to  plaster.  When  the  time  for  the  first  payment 
arrived  the  defendant  told  Collins  he  would  like  to  have  all  persons 
who  had  lienable  bills  against  tbe  house  present  to  see  that  they  were 
paid.  Tbe  plaintiffs  were  not  present,  so  the  defendant  asked  Collins 
how  much  was  due  them,  and  was  told  $150.    The  defendant  there- 

Govenanti  txpteas  or  implied,  to  ck>  certain  ihiog9,.ivrQ  UMe,  in  oase  of  negloot  to 
perform  such  covenant,  to  a  private  action  at  the  suit  of  the  party  injured  by  such 
neglect,  and  such  contract  inures  to  the  bene6A  of  the  individual  who  is  interested 
in  its  performance.  Weet  v.  Vil.  of  Brockport,  l6  N.  Y.  161,  note;  Robinson  v. 
Chamberlain,  34  N.  Y.  389;  Fulton  Fire  Ins.  Co.  v.  Baldwin,  37  N.  Y.  648;  Johnson 
V.  Belden,  47  N.  Y.  130;  City  of  Brooklyn  v.  Brooklyn  City  R.  R.  Co.,  47  N.  Y. 
476;  McMibon  v.  Second  Ave.  R.  R.  Co.,  75  N.  Y.  331;  Cowoy  v.  Gale,  5  Lans. 
344.  The  g;round  upon  which  these  decisions  are  foun4ed  v?  a  broad  principle  of 
public  policy  essential  to  the  public  welfare  (34  N.  Y.,  supra),  and  we  are  unable 
to  perceive  why  the  doctrine  last  stated,  without  invoking  the  rule  laid  down  in 
Lawrence  V.  Fox  {supra),  is  not  applicable  to  a  contract  of  tiie  description  of  the 
one  in  eontrcwersy,  where  the  officers  enter  into  it  for  the  advantage  and  the  wel- 
fare of  the.public,  and  wbens  such  a  provision  constitutes  a  material  portk>Q  of  the 
agreement  which  is  essential  to  carry  it  into  effect.  Within  some  of  the  adjudica- 
tiona  in  this  State  already  cited,  if  tbe  plaintiffs  have  been  injured  by  a  violation 
of  such  a  contract,  no  reason  exists  why  an  action  would  not  lie  on  their  behalf 
against  the  defendant  for  the  recovery  of  damages.  See  also  Arnold  v.  Nichols, 
64  N.  Y.  117;  Claflin  v.  Ostrom,  54  N.  T.  581."— Eds. 


526  OPERATION  OF  CONTRACTS 

upon,  at  the  request  and  with  the  consent  of  Collins,  reserved  $200 
for  the  plaintiffs,  saying  he  would  hold  this  money  to  pay  them  with, 
and  would  pay  them  himself.  Collins  thereupon  gave  the  defendant 
a  receipt  for  $1125,  as  first  payment  on  the  house.  Neither  Collins 
nor  the  defendant  informed  the  plaintiffs  of  the  holding  of  this  money, 
but  in  consequence  of  what  a  third  person  told  Manchester,  one  of 
the  plaintiffs,  Manchester  called  upon  the  defendant,  and  said  to 
him,  "  I  understand  that  you  are  holding  my  money  for  me  for  moving 
that  building  back.  Is  that  so?"  Boardman  replied  that  it  was. 
Manchester  then  said,  ''I  am  glad  that  you  have  got  it  and  will  pay 
it."  Boardman  said,  '^  I  don't  know  as  I  will  now,  I  have  been  advised 
not  to."  No  other  interview  was  had  between  the  plaintiffs  and  the 
defendant. 

The  defendant  claimed  that,  uix)n  this  evidence,  the  action  could 
not  be  maintained,  and  offered  to  show,  in  bar  of  the  action,  that,  a 
day  or  so  after  the  time  of  the  first  payment,  Collins  abandoned  and 
broke  his  said  contract,  and  the  defendant  was  obliged  to  finish  the 
building  at  a  loss,  and  that  at  the  time  of  refusing  to  pay  Manchester, 
he,  Manchester,  was  told  by  the  defendant  that  Collins  had  broken 
his  contract;  and  that  on  December  9th,  1890,  after  refusal  to  pay 
them  by  the  defendant,  the  plaintiffs  commenced  an  action  against 
said  Collins  for  the  recovery  of  the  claim  now  in  suit.  The  evidence 
was  excluded.  The  judge  directed  a  verdict  for  the  plaintiffs  for 
$150,  and  interest  from  the  date  of  the  writ.  If  the  ruling  was  right, 
then  judgment  was  to  be  entered  on  the  verdict;  otherwise,  judgment 
for  the  defendant.  - 

Morton,  J.  The  evidence  offered  in  bar  was  rightly  excluded. 
The  subsequent  failure  of  Collins  to  perform  his  contract  would  not  re- 
lease the  defendant  from  the  obligation,  if  any,  which  he  had  assumed 
to  the  plaintiffs,  in  the  absence  of  any  agreement,  express  or  implied, 
that  the  money  was  to  be  paid  to  the  plaintiffis  only  in  case  Collins 
fulfilled  his  contract.  Cook  v.  Wolfendale,  105  Mass.  401.  There 
was  no  evidence  of  such  an  agreement. 

The  other  question  is  more  diflScult.  The  case  does  not  present  a 
question  of  novation,  for  there  was  no  agreement  among  the  plaintiffs, 
Collins,  and  the  defendant  that  the  defendant  should  pay  to  the 
plaintiffs,  out  of  the  money  in  his  hands  and  due  to  Collins,  a  specific 
sum,  and  that  thenceforward  the  defendant  should  be  released  from 
all  liability  for  it  to  Collins,  and  should  be  liable  for  it  to  the  plaintiffs. 
Neither  was  there  any  agreement  between  the  plaintiffs  and  the  de- 
fendant that  the  latter  would  pay  the  money  to  them.   The  converse 
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tion  between  one  of  the  plaintiffs  and  the  defendant  cannot  be  eon- 
stru^  as  affording  evidence  of  such  an  agreement.  Coupled  with  the 
defendant's  admission  that  he  was  holding  money  for  the  plaintiffs 
was  his  repudiation  of  any  liability  to  the  plaintiffs  for  it.  Neither  can 
it  be  claimed  that  there  was  an  equitable  assignment  of  the  amount 
m  suit  from  Collins  to  the  plaintiffs.  There  was  no  order  or  transfer 
given  by  him  to  them;  nor  was  any  notice  of  the  arrangement  be- 
tween him  and  the  defendant  given  by  him  to  the  plaintiffs.  Lazarus 
V.  Swan,  147  Mass.  330.  The  case  upon  this  branch,  therefore,  re- 
duced to  its  simplest  form,  is  one  of  an  agreement  between  two  parties, 
upon  sufficient  consideration  it  may  be  between  them,  that  one  will 
pay,  out  of  funds  in  his  hands  belonging  to  the  other,  a  specific  sum 
to  a  third  person,  who  is  not  a  party  to  the  agreement,  and  from  whom 
no  consideration  moves.  It  is  well  settled  in  this  State  that  no  action 
lies  in  such  a  case  in  favor  of  such  third  party  to  recover  the  money 
so  held  of  the  party  holding  it.  Exchange  Bank  v.  Rice,  107  Mass. 
37,  and  cases  cited.  Rogers  v.  Union  Stone  Co.,  130  Mass.  581; 
New  England  Dredpng  Co.  v.  Rockport  Granite  Co.,  149  Mass.  381 ; 
Marston  v.  Bigelow,  150  Mass.  45;  Saunders  v.  Saunders,  154  Mass. 
337.  Certain  exceptions  which  were  supposed  to  exist  have  either 
been  shown  not  to  exist,  or  have  been  confined  within  narrower 
limits.    Exchange  Bank  v.  Rice  and  Marston  v.  Bigelow,  vbi  supra. 

We  have  assumed  that  the  sum  which  the  defendant  agreed  with 
Collins  to  pay  the  plaintiffs  was  specific.  But  it  is  to  be  observed  that 
the  agreement  between  the  plaintiffs  and  Collins  was  that  it  should 
not  cost  more  than  $150  to  put  the  building  back.  Collins  told  the 
defendant  that  that  sum  was  due  to  the  plaintiffs.  The  defendant 
reserved  $200.  It  may  well  be  doubted,  therefore,  whether  the  de- 
fendant had  in  his  hands  a  specific  sum  to  be  paid  to  the  plaintiffs, 
or  whether  he  agreed  with  Collins  to  hold  and  pay  the  plaintiffs 
a  specific  sum.  If  the  sum  was  not  specific,  the  plaintiffs  do  not  claim, 
as  we  understand  them,  that  they  can  recover. 

Judgment  for  the  defendarU. 

NOTE  ON  BLBCnON  OF  KSMBDIES 

"The  action  is  brought  upon  a  policy  of  insurance  issued  by  the  defendant  to 
the  plaintiff  for  a  loss  covered  thereby.  It  is  alleged,  by  way  of  defence,  that 
subsequent  to  the  date  of  plaintiff's  policy  the  St.  Paul  German  Insurance  Com- 
pany, a  corporation  lawfully  doing  business  in  this  State,  had  'reinsured  the  said 
policy,  and  promised  and  agreed  with  the  said  plaintiff  and  this  defendant  to  pay 
to  the  plaintiff  any  loss  which  she  might  suffer  under  said  policy,  and  said  agree- 
ment was  in  full  force  and  effect  at  the  time  of  the  pretended  occurrence  of  the 
fire  described  in  the  complaint,  if  any  such  fire  did  occur,  and  that  said  plaintiff 
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had  always  full  notice  and  knowledge  thereof/  It  fHrther  ttppmm  that  there- 
aftei,  and  before  the  commencement  of  this  action,  the  St.  Paul  Qerman  Insur- 
ance Company  duly  made  an  assignment  under  the  insolvency  laws  of  the  State, 
and  that  the  plaintiff  has  duly  filed  and  proved  her  claim  in  .the  insolvency  pro- 
ceedings for  the  loss  indemnified  against  by  defendant,  and  so  assumed  by  the 
German  Insurance  Coraipany.  It  is  claimed  by  the  defendant  in  this  AeUon  that, 
by  electing  to  proceed  against  the  estate  of  the  German  Insurance  Compaiiy,  the 
plaintiff  has  effectually  waiyed  her  remedy  against  the  defendant  upon  the  policy 
sued  on.  "This  is  not,  however,  a  case  where  the  insuro:  is  put  to  an  election  be- 
tween his  remedies  against  the  two  companies. 

"  Unless  there  was  a  substitution  of  debtors,  in  the  nature  of  a  novation,  between 
the  three  parties,  upon  the  i^laintiff^B  consent  to  the  new  agreement,  the  plaintiff 
has  not  waived  or  lost  her  right  of  action  against  the  defendant.  A  creditor  Is  put 
to  an  dection  <Mily  where  his  remedies  are  inoonsistent,  and  not  whore  ihey  are 
consistent  and  concurrent.  In  the  latter  case  a  party  may  prosecute  as  nm/iy  as 
he  has,  as  in  the  case  of  several  debtors.  And  so,  if,  in  this  instance,  the  remedy 
against  the  insolvent  company,  as  respects  the  plaintiff,  was  merely  cumulative, 
there  is  no  reason  why  she  may  not  pursue  either  or  both.  As  between  the  two 
companies,  the  defendant  oocuptes  no  better  position  than  a  surety."  Per  Vander- 
bur^,  J.,  in  Barnes  v.  Hekla  Fire  Insurance  Co.  (1898),  56  Minn.  38. 

''But  while  the  law  does  this  in  favor  of  a  third  person,  beneficially  interested 
in  the  contract,  it  does  not  confine  such  person  to  the  remedy  which  it  so  provides; 
he  may  *  *  *  ,  if  he  choose,  disregard  it  and  seek  his  remedy  directly  against 
the  party  with  whom  his  c6ntract  |)rimarily  exists.  But  if  he  does  so,  then  such 
party  may  recover  against  the  party  contracting  with  him,  in  the  same  maimer 
as  if  the  stipulation  in  the  contract  had  been  made  directly  with  him  and  not 
for  the  benefit  of  a  third  person.  The  two  remedies  are  not  concurrent  but  elective, 
and  an  election  of  the  latter  implies  an  abandonment  of  the  former."  Per  May,  J., 
in  Bohanan  v.  Pope  (1856),  42  Me.  93.— Eds. 

■ 

NOTE  ON  ZLLUSORT  BENEFICIABT  C^ES 

(a)  Cotes  (4  Reootoble  Agency 

''It  would  be  a  very  liberal  extension  of  these  (benefioiacy)  oases  if  it  sboubl 
be  held  that  if  A.  hand  money  to  his  own  servant  or  agent,  with  instructions  to 
carry  and  deliver  it  to  B.,  which  the  servant  or  agent  agrees  to  do,  such  instruc- 
tions are  irrevocable,  and  although  A.  should  change  his  mind  before  his  agent  or 
servant  sets  out  on  his  errand,  he  could  not  countermand  the  instructions  and  take 
back  his  money.  Until  such  instrttfctions  have  been  acted  upon  in  some  Sumner, 
the  servant  continues  the  servant  of  A.,  and  only  his  servant.  So  where  <»ie  hands 
money  to  his  servant,  agent,  or  friend,  with  a  request  that  he  visit  the  city  and 
therewith  pay  a  note  due  or  about  to  become  due,  can  it  be  seriously  questioned 
that,  if  before  anything  further  is  done,  such  one  concludes  to  use  the  money  for 
some  other  purpose,  or  to  pay  some  other  debt,  he  may  do  so?  I  think  not.''  Per 
James,  J.,  in  Kelly  v.  Roberts  (1869),  40  N.  Y.  432. 

(b)  Cases  qf  Contrada  Vesting  a  Property  Right  in  Third  Person 

That  vendee  can  sue  carrier  for  loss  or  injury  to  goods  delivered  by  yteodoit  to 
carrier^  under  contract  of  carriage  between  vendor  and  carrier,  see  Hutchinsoo 
on  CMTien  (3rd  ed.),  sec.  1317.— -Eds. 
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Section  II. — ^Assignees 

Things  in  action,  ai^l  tb^^gs  of  that  i^ture,  as  causes  of  suit, 
rights  and  titles  of  entry  are  not  grantable  over  to  strangers  but  in 
special  cases,  *  *  *  If  a  map  owe  ine  mpi^y  oxx  ss^  obligation, 
or  the  like,  I  cannot  grant  this  debt  to  another;  but  I  may  grant  a 
letter  of  afetomey  to  another  man  to  sue  for  it  and  receive  it^  pr  I  may 
grant  the  writing  itself  to  another,  and  he  may  cancel  it  or  give  it  to 
the  obligor.    •    ♦    ♦ 

A  man  may  give  or  grant  his  deeds,  i.  €.,  the  parchment,  pai>er  and 
wax  to  another  at  his  pleasure,  and  the  grantee  may  ke^  or  cancel 
them.  And,  therefore,  if  a  man  have  an  obligation  he  may  give  or 
grant  it  away,  and  so  sever  the  debt  and  it. — Sheppard's  Touchstoflie, 
240-242. 

''The  wisdom  and  policy  of  the  sages  and  founders  of  the  kuw," 
says  Lord  Ck)ke,  and  this  has  often  been  repeated,  ''have  provided 
that  no  possibility,  right,  title  nor  thing  in  action  shall  be  granted  or 
assigned  to  strangers,  for  that  would  be  the  occasion  of  multiplying 
contentions  and  suits."  ^  But,  in  regard  to  chosee  in  action,  as  the 
same  doctrine  has  been  adopted  in  every  other  state  of  Europe,  it 
may  be  doubted  whether  the  reason,  which  has  been  the  foimdation  of 
the  rule  everywhere  else,  was  not  also  the  reason  for  its  introduction 
in  this  country;  namely,  that  the  credit  being  a  personal  right  of 
the  creditor,  the  debtor  being  obliged  toward  that  person  could 
not  by  a  transfer  of  the  credit,  which  was  not  an  act  of  his,  become 
obHged  toward  another;  and  the  more  especially  as  the  mode  of 
efifecting  a  virtual  transfer,  which  was  invented  by  the  Roman  juris* 
consults,  namely,  by  constituting  the  assignee  the  mandatory  of  the 
creditor  ^  to  sue  for  and  recover  the  debt  in  tiie  name  of  the  creditor,^ 
has  also  been  adopted  in  our  system  of  jurisprudence.  It  may  be 
observed  that  the  sale  of  a  debt,  together  with  the  security  was  de- 
clared  to  be  valid  by  the  Emperor  Alexander  Severus,^  and  it  was 
evidently  not  an  uncommon  thing  for  debtors  to  assign  debts  owing  to 
them  by  others  to  their  own  creditors;  and  if  notice  were  given  to  the 
debtor,  the  receipt  of  the  assignor  was  no  discharge:  the  same  prin- 
ciple, as  will  be  presently  seen,  now  prevails  in  our  system  of  juris- 
prudence.*— 2  Spence's  Equitable  Jurisdiction,  851. 

1  Lampet's  caae,  10  Co.  48,  a. 

*  Ibid.;  and  see  Cod.  J.  viii.  42, 1 ;  Domat.  lib.  iv.  tit.  4,  {  3, 4. 

'  See  Potbier's  Treatise  on  Contract  of  Sale,  quoted,  Story,  §  1040,  note. 

*  Cod.  J.  iv.  tit.  39, 1,  3. 

*  Ibid.  viii.  42,  3;  V.  infra  as  to  the  same  doctrine  in  the  Court  of  Chancery. 
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O'KEEFE  V.  ALLEN 

In  the  Supreme  Court  of  Rhode  Island^  1898 

[Reported  in  20  Rhode  Island,  414,  39  Atlantic,  762] 

Matteson,  C.  J.    This  is  CLSsumpsit  on  book  account.    The  action 
was  brought  in  the  district  court  •for  the  Sixth  Judicial  District. 
Attachments  by  trustee  process  were  made  of  the  defendant's  wages 
in  the  possession  of  the  Miller  Iron  Works,  by  which  he  was  employed. 
The  answer  of  the  garnishee  disclosed  that  on  June  24th,  1895,  the 
defendant,  by  his  deed  of  that  date,  assigned  to  James  Cunningham 
all  moneys  which  should  become  due  to  him  from  the  garnishee  for 
services  as  a  moulder  between  that  date  and  June  24th,  1896;  that  at 
the  date  of  the  assignment  he  was  in  the  employment  of  the  garnLshee, 
and  had  been  so  employed  for  a  number  of  years,  but  that  he  left  the 
garnishee's  employment  in  October,  1895,  and  entered  their  employ- 
ment again  in  the  month  of  December  following.    On  these  facts  the 
plaintiff  moved  that  the  garnishee  be  discharged.    The  court  denied 
the  motion,  and  the  plaintiff  excepted.    We  think  that  the  district 
court  erred  in  its  rulings.    It  is  well  established  that  wages  to  be 
earned  under  a  subsisting  contract  may  be  assigned,  and  that  an 
assignment  in  good  faith  is  valid  against  a  subsequent  garnishment. 
Tiemay  v.  McGarity,  14  R.  I.  231.    The  moment,  however,  that  the 
defendant  left  the  emplo3mient  of  the  Mil)er  Iron  Company,  in  Octo- 
ber, 1895,  the  contract  of  emplojrment,  on  which  the  assignment  of 
wages  of  June  24th,  1895,  rested,  was  at  an  end.    His  subsequent 
return  to  the  employment  was  not  by  virtue  of  the  old,  but  under  a 
new,  hiring.    As  to  this  new  contract,  the  assignment  at  law,  however 
it  might  be  in  equity,^  was  the  assignment  of  a  mere  possibility,  and,  - 
therefore,  at  law,  inoperative.    Tiemay  v.  McGarity,  14  R.  I.  232; 
Edwards  v.  Peterson,  80  Me.  367, 14  AtL  936.    The  case  which  comes 
nearest  to  sustaining  an  opposite  doctrine  of  any  which  we  have  found 
is  Wallace  v.  Chair  Co.,  16  Gray,  209.    In  this  castf  it  was  held  that  a 
written  order  for  the  payment  of  a  certain  sum  out  of  his  wages, 
drawn  for  a  sufficient  consideration,  by  a  workman  employed  under  a 
subsisting  engagement  for  a  certain  time,  upon  his  employer,  and 
accepted  by  the  latter,  and  made  "payable  when  earned,"  applied  to 

1  See  Edwards  v.  Peterson  (1888),  80  Me.  367;  Field  v.  Mayor,  etc.,  of  New  York 
(1852),  2  Seld.  (6  N.  Y.)  179,  holding  such  an  assignment  good  in  equity. — Eds. 
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wages  earned  under  a  new  engagement,  entered  into  by  the  workman 
immediately  on  the  expiration  of  the  first,  for  lower  wages,  with  the 
same  employer.  The  court  admitted  the  rule  stated  aboYe,  but 
seemed  to  think  that  the  fact  that  the  new  arrangement  immediately 
followed  the  old,  so  that  the  service  was  continuous,  was  sufficient  to 
prevent  the  operation  of  the  rule.  It  evidently  r^;arded  the  new 
arrangement  rather  as  a  modification  of  the  old,  and  the  old  as  still 
sub^Bting,  than  as  a  new  and  independent  employment.  The  case  at 
bar  is  in  this  respect  totally  unlike  Wallace  v.  Chair  Co.,  for  here 
there  was  no  continuity  of  service,  and  the  return  to  the  employment 
was,  so  far  as  appears,  under  a  new  and  distinct  hiring. 

The  answer  of  the  garnishee  also  disclosed  that  before  the  service 
of  the  writ  of  mesne  process,  the  defendant,  on  June  24th,  1896,  had 
executed  a  second  assignment  of  his  wages  to  Cunningham,  which 
was  operative,  under  the  new  hiring  in  the  preceding  December,  as 
against  the  service  by  trustee  process  on  that  writ  on  July  3d,  1896. 

Exception  sustained,  and  case  remitted  to  the.  district  court  for 
the  Sixth  Judicial  District,  with  direction  to  charge  the  garnishee  to 
the  extent  of  the  moneys  in  its  possession  at  the  time  of  the  attach- 
ment on  the  original  writ,  to  wit,  June  20th,  1895. 


PALMER  V.  MERRILL 

DANA  V.  SAME 

In  the  Supreme  Judicial  Court  of  Massachusetts,  1860 

[Reported  in  6  Cushmg,  282] 

Shaw,  C.  J.  This  is  a  suit  against  the  defendant  as  adminis- 
trator of  the  estate  of  Asa  Spaulding,  in  which  the  plaintiff  seeks 
to  recover  the  whole  amount  due  to  him  on  certain  notes  due  from 
said  Asa  Spaulding.  It  is  conceded  that  the  estate  of  Spaulding  has 
been  represented  insolvent,  and  it  is  therefore  quite  clear  that  the 
plaintiff  cannot  recover  his  full  debt,  to  the  injury  of  other  creditors, 
unless  there  are  circumstances  which  distinguish  this  case. from  the 
ordinary  case  of  a  claim  on  an  insolvent  estate.  The  plaintiff  under- 
takes thus  to  distinguish  it,  by  showing  that  he  had  a  lien  on  a  specific 
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chattel,  a  carriage  and  horses,  for  instance,  with  a  lien  in  favor  of  a 
particular  creditor,  and  yet  retain  the  dominion  and  possession  of 
them  till  his  death;  d  fortiori  where  he  retains  the  memorandum  or 
instrument  of  transfer  of  such  chattel  in  his  own  possession  and  under 
his  own  control.  It  seems  to  us  equally  impracticable  to  charge  a 
debt  due  to  him,  by  an  order  or  memorandum  retained  in  his  own 
possession,  purporting  to  give  a  particular  creditor  an  equitable  lien 
by  the  assignment  of  such  chose  in  action,  without  a  transfer  or  deliv- 
ery of  the  security  by  which  it  is  manifested.  Such  an  assignment 
would  not  constitute  the  debtor  himself  a  trustee  to  the  creditors. 
What  trust  then  devolves  on  the  administrator?  Were  the  law  other- 
wise, an  administrator,  instead  of  succeeding  to  the  property  and 
rights  of  his  intestate,  to  be  administered  and  distributed  equally 
among  all  the  creditors,  might  be  obliged  to  dispose  of  it  in  very 
unequal  proportions  according  to  such  supposed  declaration  of  trust. 
These  considerations  apply  with  peculiar  force  to  a  policy  of  insurance 
on  the  life  of  the  assured  himself  on  which  no  money  can  become  due 
until  the  death  of  the  assured,  at  which  time  all  his  rights  devolve  on 
his  personal  representative.  If,  therefore,  it  is  intended  to  supersede 
the  right  of  the  personal  representative,  it  must  be  done  in  the  mode 
required  for  a  complete  assignment  of  the  whole  contract. 

The  defendant  having  waived  his  objection  that  this  action  was 
brought  too  soon  for  the  purpose  of  trying  the  plaintiff's  right,  we 
see  no  objection  to  entering  a  judgment  for  the  amount  of  the  debt 
actually  due  from  the  intestate,  to  be  certified  to  the  judge  of  probate, 
to  be  added  to  the  commissioners'  report  of  debts  allowed,  so  as  to 
enable  the  plaintiff  to  take  a  dividend  pro  rata  with  other  creditors, 
but  not  to  have  execution  de  bonis  testatoris. 

Note. — It  having  been  suggested  in  the  alignment  that  other 
facts  existed  not  appearing  in  the  report,  showing  that  the  assign- 
ments had  been  delivered  to  the  respective  assignees  at  the  time, 
notice  thereof  given  to  the  company,  and  assented  to  by  them, 
expressly  or  by  implication,  a  new  trial  was  granted,  on  which. the 
plamtiffs  obtained  verdicts  and  judgments. 
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BRILL  V.  TUTTLE 

In  the  Court  of  Appeals  of  New  York,  1880 

[Reported  in  81  New  York,  464] 

Appeal  from  order  of  the  General  Term  of  the  Supreme  Court  in 
the  fourth  judicial  department,  reversing  a  judgment  in  favor  of 
plaintiffs  entered  upon  a  verdict.    (Reported  below,  15  Hun,  289.) 

Rapallo,  J.  The  difficulty  in  this  case  consists  rather  in  ascer- 
taining the  true  construction  to  be  put  upon  the  order  than  the 
legal  principles  applicable  to  the  case.  There  can  be  no  doubt  as  to 
the  rule  that  when,  for  a  valuable  consideration  from  the  payee,  an 
order  is  drawn  upon  a  third  party  and  made  payable  out  of  a  particu- 
lar fund,  then  due  or  to  become  due  from  him  to  the  drawer,  the 
delivery  of  the  order  to  the  payee  operates  as  an  assignment  pro  tanto 
of  the  fund,  and  the  drawee  is  bound,  after  notice  of  such  assignment, 
to  apply  the  fund,  as  it  accrues,  to  the  payment  of  the  order  and  to  no 
other  purpose,  and  the  payee  may,  by  action,  compel  such  application. 
It  is  equally  well  established  that  if  a  draft  be  drawn  generally  upon 
the  drawee,  to  be  paid  by  him  in  the  first  instance,  on  the  credit 
of  the  drawer  and  without  regard  to  the  source  from  which  the 
money  used  for  its  payment  is  obtained,  the  designation  by  the 
drawer  of  a  particular  fund,  out  of  which  the  drawee  is  to  subse- 
quently reimburse  himself  for  such  payment,  or  a  particular  account 
to  which  it  is  to  be  charged,  will  not  convert  the  draft  into  an  assign- 
ment of  the  fund,  and  the  payee  of  the  draft  can  have  no  action 
thereon  against  the  drawee  unless  he  duly  accepts.  In  all  cases, 
therefore,  in  which  a  particular  fund,  to  accrue  injviuro  is  designated 
in  the  draft,  and  the  language  is  ambiguous,  the  turning-point  is 
whether  it  was  the  intention  of  the  parties  that  the  payment  should 
be  made  only  out  of  the  designated  fund,  when  or  as  it  should  accrue, 
or  whether  the  direction  to  the  draweee  to  pay  was  intended  to  be 
absolute,  and  the  fund  was  mentioned  only  as  a  source  of  reimburse- 
ment or  an  instruction  as  to  book-keeping. 

The  order  in  this  case  was  in  the  following  words: 

"Mohawk,  August  31,  1876. 
''Jerome  Tuttlb: 
''Pay  Brill  &  Russell  $300,  and  charge  the  same  to  our  account 
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for  labor  and  materials  performed  and  furnished  in  the  repairs  and 
alterations  of  the  house  in  which  you  reside  in  the  village  of  Mohawk. 

"J.  P.  AcKEBMAN  4  Son." 

If  at  the  time  this  order  was  drawn  the  drawers  had  to  their  credit 
on  the  designated  account  the  sum  of  $8dO  or  more,  and  this  fact  was 
understood  by  the  parties,  there  would  be  no  difficulty  in  holding  that 
the  intention  was  to  transfer  that  credit  or  balance  pro  tafdo  to  the 
plaintiCils,  by  substituting  them  in  the  place  of  the  drawee  as  the 
recipients  thereof.  It  would  be  fair  to  presume  in  that  case  that  it 
was' intended  that  the  payment  should  be  made  out  of  the  balance  of 
account  in  the  hands  of  the  drawee,  and  not  on  the  general  credit  oif  th^ 
drawer  and  that  the  direction  to  charge  the  payment  to  that  acooisnt 
was  an  appropriation  of  such  balance  to  the  extent  necessary  to 
meet  the  order.  The  complaint  alleges,  and  when  the  plaintiff  rested 
the  allegation  was  sustained  by  proof,  that  when  the  order  was 
drawn,  August  31st,  and  when  it  was  presented,  September  1st,  there 
was  a  sufficient  amiount  due  and  admitted  to  be  due  from  the  drawee 
on  the  account  mentioned  in  the  order  to  pay  it.  The  motion  for  a 
nonsuit  was  therefore  properly  denied. 

The  evidence  as  to  the  amount  due  on  the  account,  and  as  to  the 
admission  of  the  defendant,  was,  however,  controverted  by  evid^ice 
on  his  behalf,  and  that  question  was  submitted  to  the  jury  with  the 
instruction  that  the  plaintiffs  were  entitled  to  recover  any  moneys 
owing  by  the  defendant  to  the  drawers  on  September  Ist,  1876,  the 
day  of  the  presentation  of  the  order  to  him,  and  at  any  time  there- 
after before  the  commencement  of  this  suit,  on  the  account  men- 
tioned in  the  order,  which  were  not  otherwise  appropriated  on  Septem- 
ber Ist,  and  under  this  charge  the  jury  found  for  the  plaintiff  the  sum 
of  $243. 

This  instruction  brings  up  the  question  whether,  assuming  that 
the  fund  to  meet  the  order  had  not  accrued  and  become  payable  when 
it  was  drawn  and  presented,  the  intention  was  that  the  payment 
should  be  made  out  of  the  fund  when  it  should  accrue,  and  that  such 
payment  should  be  charged,  when  made,  against  the  sums  thus  be- 
coming due,  or  whether  it  was  intended  as  a  direction  to  the  drawee 
to  advance  the  amount  of  the  order  without  regard  to  the  state  of  the 
account,  and  charge  the  amount  thus  advanced  to  the  drawers,  and 
subsequently  reimburse  himself  out  of  the  sums  to  become  due  from 
him  to  the  drawers  on  the  specified  account. 

Considerable  evidence  was  given  of  the  circumstances  surrounding 
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the  transaction,  azid  of  th^  negdtiatiodiB  between  the  parties  preceding 
tte  l^^itig  ^  tfafe  0taer,  Md  %  mkf  be  tl«tt  a  tnijted  question  of  law 
ahd  feet  Wb6  presented  which  would  have  }U9tffied  tbe  Court,  if 
re^^e^ted,  in  submitting  the  cfuestion  of  the  intetitioful  and  mtder- 
standing  of  the  parties  to  the  jury.  But  no  such  request  was  made, 
and  both  parties  requested  the  Ck>urt  to  construe  the  order,  and, 
therefore,  if  any  question  of  fact  was  involved,  it  was  submitted  to  the 
decision  of  the  Court.  It  was  a  conceded  fact  that  the  drawers  had  a 
conttaet  with  the  defendant  for  repairing  his  house,  for  wbicfa  they 
were  to  receive  $1100,  and  the  defendant  testified  that  there  was  no 
set  time  when  it  was  to  be  paid;  that  he  expected  it  was  to  be  paid 
when  the  work  was  completed,  but  advanced  from  time  to  time  on 
account  of  iiibor,  etc.  Tiie  drawers  also  did  extra  woric  to  the  amount 
of  993,  and  the  job  was  iKearly  completed  at  the  time  the  order  was 
drawn.  It  was  also  an  uncontroverted  fact  that  the  drawers  owed  the 
plaintiffs  1300,  and  before  drawing  the  order  one  of  the  drawers  and 
one  of  the  plaintifFs  went  together  to  the  defendant,  and  tine  defendant 
testified  that  they  then  asked  bim  to  accept  an  order  in  favor  of 
plaintiffs  for  1300,  or  give  them  a  note  or  some  security  for  the  money, 
and  that  he  refused.  The  testimony  is  confiicting  as  to  wfaetfaer  the 
amount  then  due  from  the  defendant  was  admitted  or  discussed. 
Immedilitely  after  this  conversation  the  otder  in  question  was  drawn 
and  delivered  to  the  plaintiff.  It  Was  several  times  presented  to  the 
defendant,  but  he  refused  to  pay  or  recognize  it.  The  amount  due 
from  defendant  to  the  drawers,  at  or  after  the  time  of  the  presentation 
of  the  order,  on  the  designated  account,  was  severely  litigated  on  the 
trials  and  the  verdict  establishes  that  it  was  $248.  It  can  hardly  be 
conceived  that,  under  these  circumstances,  any  of  the  parties  could 
have  understood  the  order  as  a  request  to  the  defendant  to  advance 
the  $300,  or  any  part  of  it,  unless  it  was,  or  should  become,  due  from 
him  to  the  draweis  on  the  contract  and  account  for  repairs,  etc.  Its 
language  does  not  necessarily  require  such  a  construction,  and,  if 
ambiguoQs,  should  be  interpreted  with  reference  to  the  circumstances 
under  which  it  was  given.  (73  N.  Y.  335.)  These  are  all  inconsistent 
with  such  a  view*  The  defendant  had  already  absolutely  refused  to 
accept  an  order  or  give  any  note  or  security  for  the  money  due  plain- 
tiffs, and  this  was  known  to  all  the  parties,  and  it  would  have  been 
idle  to  draw  a  draft  upon  him  for  any  other  purpose  thah  as  a  direction 
to  pay  to  the  plamtiffs  such  sums  as  were  or  might  become  due  to  the 
drawers  on  their  account  for  repairs,  etc.  The  direction  in  the  order 
to  chaiige  the  money  to  be  paid  thereon  to  that  account,  indicates^  we 
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think,  sufficiently  in  connection  with  the  surrounding  circumstances 
that  the  payments  were  to  be  made  out  of  the  moneys  due  or  to  be- 
come due  on  the  acoount,  and  all  parties  must  have  so  understood  it. 
If  such  is  its  true  construction,  it  was  an  assignment  of  the  fund 
within  all  the  authorities.  It  was  the  plain  duty,  therefore,  of  the 
defendant,  after  notice  of  the  plaintiffs'  rights,  to  apply  the  money 
in  the  order,  and  if  he  afterward  paid  it  over  voluntarily  to  the 
drawers,  he  did  so  in  his  own  wrongs 

The  case  of  Shaver  v.  The  Western  Union  Telegraph  Company, 
57  N.  Y.  459,  is  relied  upon  as  decisive  of  this  case  in  favor  of  the 
respondent.     The  circumstances  of  that  case  were  very  peculiar. 

The  order  was  drawn  in  pursuance  of  a  previous  special  arrange- 
ment known  to  the  payee,  whereby  the  drawer  was  authorized  to 
revoke  it,  and  this  was  a  controlling  circumstance  which  deprived  it 
of  the  character  of  an  absolute  assignment.  Lott,  Com.,  in  delivering 
the  opinion,  says:  '' Notice  was  thereby  given  to  the  party  who 
advanced  money  on  the  faith  of  the  order  that  it  was  not  to  be  con- 
sidered an  absolute  assignment  of  the  sums  that  should  become 
payable  at  the  end  of  each  month,  but  that  it  was  subject  to  the  right 
of  Borst  (the  drawer)  to  revoke  it."  ''  Any  and  every  person  taking  it 
took  it  subject  to  the  exercise  of  that  right."  The  order  was  revoked 
by  the  drawer,  and  whatever  else  may  have  been  said  is  unimportant, 
as  this  was  the  point  upon  which  the  case  turned. 

Kelly  V.  Mayor,  4  Hill,  263,  is  also  much  relied  upon.  That  was 
not  the  case  of  an  order  drawn  by  a  creditor  upon  his  debtor  in  favor 
of  a  third  party  to  be  charged  against  the  debt,  but  a  negotiable 
draft  drawn  by  the  mayor  of  the  city  upon  the  treasurer,  ''Pay  to 
A.  L.  or  order  $1600  for  award  No.  7,  and  charge  to  Bedford  road 
assessment."  It  was  proved  as  a  fact  that  at  the  date  of  the  draft 
the  treasurer  had  no  funds  in  his  hands  arising  from  the  Bedford  road 
assessment,  but  such  funds  came  to  his  hands  afterward*  It  was 
held  that  the  mere  direction  of  the  mayor  to  the  treasurer  to  what 
account  to  charge  the  draft  did  not  indicate  any  intention  to  assign  or 
appropriate  any  particular  fund,  and  did  not  deprive  the  instru- 
ment of  its  character  of  a  negotiable  bill  of  exchange. 

On  the  other  hand,  expressions  somewhat  similar,  used  under 
different  circumstances,  have  been  held  to  constitute  such  an  ai>- 
propriation.  In  Lowery  v.  Steward,  25  N.  Y.  239,  the  language  of  the 
order  was,  "  Pay  on  account  of  twenty-four  bales  of  cotton  shipped 
you  as  per  bill  of  lading  per  steamer  Colorado."  In  this  case  the 
prior  correspondence  between  the  parties  was  also  taken  into  oon- 
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sideration.  In  Parker  v.  The  City  of  Syracuse,  31  N.  Y.  376,  a  con- 
tractor with  the  city  for  laying  plank  sidewalks  drew  his  order  on  the 
comptroller, "  Pay  Parker  &  Wright  $1420  on  plank  road  and  sidewalk 
accounts,  and  charge  to  my  account."  In  Alger  v.  Scott,  54  N.  Y.  14, 
an  order  was  drawn  by  a  landlord  upon  his  tenant  in  August,  1866, 
"Pay  to  J.  R.  G.  $346,  and  charge  same  to  me,  account  of  rent  of 
house,  13  Cheever  Place."  No  rent  was  due  at  the  time.  The  tenant 
accepted  the  draft,  but  it  was  held  that  this  order  of  acceptance  con- 
stituted no  defence  to  an  action  by  the  landlord  for  the  rent  due 
Nov^nber,  1866,  on  the  ground  that  the  order  was  not  a  bill  of  ex- 
change, but  an  equitable  assignment  of  the  rent,  and  as  such  void  for 
want  of  consideration  from  the  payee.  In  Ehrichs  v.  De  Mill,  76 
N.  Y.  370,  the  language  of  the  order  was,  "Pay  to  E.  $400,  and  charge 
the  same  to  my  account  of  grading  and  paving  Lexington  Avenue 
between  Patchen  and  Broadway  as  per  contract."  The  words  " as  per 
contrac^t"  are  commented  upon  as  indicating  that  the  intuition  was 
that  the  payment  should  only  be  made  as  required  by  the  contract. 
See  also  Munger  v.  Shannon,  61  N.  Y.  251,  and  Risley  v.  Smith, 
64  N.  Y.  576.  It  is  useless  to  multiply  references  to  authorities,  for 
the  question  in  all  this  class  of  cases  is  the  same,  and  it  must  be  deter- 
mined according  to  the  circumstances  of  each  case.  It  is  whether  the 
draft  is  drawn  upon  the  general  credit  of  the  drawee  or  upon  a  par- 
ticular fund.  When  the  language  is  ambiguous,  and  the  order  not 
negotiable,  as  in  the  present  case,  the  attendant  circumstances  may 
be  shown  to  determine  the  intention  and  understanding  of  the  parties. 
White's  Bank  v.  Myles,  73  N.  Y.  335. 

The  order  of  the  General  Term  should  be  reveraed  and  the  judg* 
ment  on  the  verdict  affirmed. 

All  concur;  Finch,  J.,  not  on  bench  at  argument. 

Order  reversed  and  judgment  affirmed.  ^ 

^  Cf,  Row  V.  Dawson  (1749),  1  Vesey  Sr.  331,  where  the  following  draft  was 
made  on  the  deputy  of  Horace  Walpole: — "Out  of  the  money  due  from  Horace 
Walpole  out  of  the  Exchequer,  and  what  will  be  due  at  Michaelmas  pay  to  Tonson 
4001.,  and  Cowdery  2001.,  value  received,"  and  the  assignment  was  upheld  in 
Chancery. — ^Eds. 
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CARTER  V.  mcnolB 
In  the  Supreme  Court  of  Vermont,  1886 

[Reported  in  58  Vermont,  553] 

RoaB,  J.  Thib  t>laintifif  was  in  tbe  employment  of  the  defendant 
in  1884  at  120  per  month.  April  12tb,  1884,  he  wrote  a  line  to  the 
defendant,  requesting  htm  to  pay  to  John  Hanligan,  or  order,  the 
sum  of  $10  per  month  for  the  next  two  months,  and  the  sum  of  S5  per 
month  thereafter  while  he  should  work  for  the  defendant,  until  a 
certain  judgment  against  him  should  be  paid.  Attached  to  the 
writing  was  an  acceptance  and  an  agreement  to  pay  Hardigan  these 
sums  as  they  became  due.  The  order  was  presented  to  the  def^idant 
with  a  request  that  he  would  sign  the  acceptance.  This  he  refused  to 
do.  The  plaintiff  continued  to  work  for  the  defendant  over  three 
months,  and  the  defendant  paid  him  in  full  therefor.  This  suit  is 
brought  in  the  name  of  the  plaintiff  for  the  benefit  of  Ebrdigan  to 
recover  for  Uie  sums  named  in  the  order,  that  would  have  been 
due  if  the  defendant  bad  accepted  the  order.  Hardigan  contends 
that  the  order  operated  as  an  assignment  of  that  portion  of  the 
wages  of  the  plaintiff  thereafter  earned,  named  in  the  order.  It  is  well 
settled  that  an  employ^  in  actual  service,  or  under  a  contract  for 
service,  may  make  a  valid  assignment  of  the  whole  of  his  future 
earnings  in  such  service,  amd  that  the  employer  on  notice  thereof  will 
be  bound  to  pay  the  assignee.  Thayer  v.  Eelley,  28  Vt.  19.  In  such 
case  the  employer  is  put  to  no  disadvantage.  But  the  employ^  would 
have  no  legal  right,  without  the  consent  of  the  employer,  to  split  up 
his  claim  for  services  and  recover  in  separate  actions.  Neither  can 
he  confer  such  right  upon  an  assignee,  by  making  an  assignm^it 
or  assignments  of  portions  of  his  earnings  under  the  contract  to  one  or 
more  persons.  The  employer  cannot,  without  his  consent,  lawfully  be 
subjected  to  the  inconveniences  and  complications  which  might  be 
incurred  by  such  partial  assignments.  He  is  under  no  legal  obligation 
to  recognize  them,  nor  to  be  bound  by  them,  and  he  may  for  that 
reason  disregard  them.  Mandeville  v.  Welch,  5  Wheat.  277;  Pair- 
grieves  V.  Lehigh  Navigation  Co.,  2  Phil.  182;  Gibson  v.  Cook,  20 
Pick.  16. 

Without  considering  whether  the  writing  would  be  a  good  equitable 
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assignment  in  other  respieetSy  for  %ke  rmsons  already  stated,  the 
judgment  [for  defendanjb]  is  affirmed.^ 


LEGH  V.  LEGH 

In  the  Court  of  Common  Pleas,  1799 

[Reported  in  1  Bosanquet  &  Puller,  447] 

On  a  former  day  Shepherd  showed  cause  against  a  rule  nisi  ob- 
tained by  Le  Blanc,  for  setting  aside  a  plea  of  release  in  an  action  on  a 
bond,  and  ordering  the  release  to  be  cancelled. 

The  case  as  disclosed  by  the  affidavits  in  support  of  the  rule  ap- 
peared to  be  this.  Frances  Legh  having  given  a  bond  to  Sarah  Legh  to 
secure  £75,  Sarah  assigned  it  to  John  Legh  as  a  security  for  the  pay- 
ment of  a  lesser  sum,  of  which  Frances  had  notice.  John  having 
brought  an  action  on  the  bond  against  Frances  in  the  name  of  Sarah, 
Sarah  gave  a  release  to  Frances  by  whom  she  had  been  satisfied  her 
debt,  and  this  release  was  pleaded. 

Etrb,  C.  J.  The  conduct  of  this  defendant  has  been  against 
good  faith,  and  the  only  question  is  whether  the  plaintiff  must  not 
seek  relief  in  a  oourt  of  equity.  The  defendant  ought  either  to  have 
paid  the  person  to  whom  the  bond  was  assigned,  or  have  waited  till  an 
action  was  commenced  against  him,  and  then  have  applied  to  the 
Court.  Most  cljearly  it  was  in  breach  of  good  faith  to  pay  the  money 
to  the  assignor  of  the  bond  and  take  a  release,  and  I  rather  think  the 
Court  ought  not  to  allow  the  defendant  to  avail  himself  of  this  ple^, 
since  a  court  of  equity  would  order  the  defendant  to  pay  the  plaintiff 
the  amount  of  his  lien  on  the  bond,  and  probably  all  the  costs  of  the 
application. 

BuLLER,  J.  There  are  many  cases  in  which  the  Court  has  set 
aside  a  release  given  to  prejudice  the  real  plaintiff.  All  these  cases 
depend  on  circumstances.  If  the  release  be  fraudulent,  the  Court  will 
attend  to  the  application. 

The  Court  recommended  the  parties  to  go  before  the  prothon- 
otary  in  order  to  ascertain  what  sum  was  really  due  to  the  plaintiff 
on  the  bond. 

^  To-day,  partial  assignments  are  recognised  by  oourta.of  equity  in  most  juris- 
dictions. See  Ames'  Cases  on  Trusts  (2nd  ed.),  p.  63,  note.^ — Bds. 
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Shepherd  on  this  day  stated  that  the  defendant  objected  to  going 
before  the  prothonotary,  upon  which  the  Court  said  that  the  rule 
must  be  made  absolute.  He  then  applied  for  leave  to  plead  payment 
of  the  bond,  and  contended  that  as  this  was  not  an  application  under 
the  statute  to  plead  several  pleas,  the  Court  had  no  discretion. 

Eyre,  C.  J.  The  Court  has  in  many  cases  refused  to  allow  a 
party  to  take  his  legal  advantage  where  it  has  appeared  to  be  against 
good  faith.  Thus  we  prevent  a  man  from  signing  judgment  who  has  a 
right  by  law  to  do  so  if  it  would  be  in  breach  of  his  own  agreement. 
In  order  to  defeat  the  real  plaintiff,  this  defendant  has  colluded  with 
the  nominal  plaintiff  to  obtain  a  release,  and  I  think  therefore  the 
plea  of  release  may  be  set  aside  consistently  with  the  general  rules  of 
the  Court.  And  if  so,  the  defendant  cannot  be  permitted  to  plead 
payment  of  the  bond,  as  that  would  amount  to  the  same  thing. 

BuLLER,  J.  The  Court  proceeds  on  the  ground  that  the  defendant 
has  in  effect  agreed  not  to  plead  payment  against  the  nominal  obUgee. 

Upon  this  the  defendant  consented  to  go  before  the  prothonotary.^ 


WELCH  v.  MANDEVILLE 

In  the  Supreme  Court  of  the  United  States,  1816 

[Reported  in  1  Wheaton,  233] 

Error  to  the  Circuit  Court  for  the  District  of  Columbia  for 
Alexandria  County.  This  was  an  action  of  covenant  brought  ia 
the  name  of  Welch  (for  the  use  of  Prior)  against  Mandeville  and 
Jamieson.  The  suit  abated  as  to  Jamieson  by  a  return  of  no  inhab- 
itant. The  defendant,  Mandeville,  filed  two  pleas.  The  second  plea, 
upon  which  the  question  in  this  Court  arises,  states,  that,  on  July  Sth, 

1806,  James  Welch  impleaded  Mandeville  and  Jamieson,  in  the  Cir- 
cuit Court  of  the  Dbtrict  of  Columbia,  for  the  county  of  Alexandria, 
in  an  action  of  covenant,  in  which  suit  such  proceedings  were  had,  that, 
afterward,  to  wit,  at  a  session  of  the  Circuit  Court,  on  December  31st, 

1807,  ''the  said  James  Welch  came  into  Court  and  acknowledged 
that  he  would  not  farther  prosecute  his  said  suit,  and  from  thence 
altogether  withdraw  himself.''    The  plea  then  avers,  that  the 


*  See  also  Chapman  v.  Shattuck  (1846),  8  111.  49;  Littlefield  ▼.  Story  (1808), 
3  Johns.  (N.  Y.)  425.— Eds. 
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James  Welch,  in  the  plea  mentioned,  is  the  same  person  in  whose 
name  the  present  suit  is  brought,  and  that  the  said  Mandeviile  and 
Jamieson,  in  the  former  suit^  are  the  same  persons  who  are  defendants 
in  this  suit,  and  that  the  cause  of  action  is  the  same  in  both  suits. 
To  this  plea  the  plaintiff  filed  a  special  replication,  prd^ting  that 
the  said  James  Welch  did  not  come  into  Court  and  acknowledge  that 
he  would  not  farther  prosecute  the  said  suit  and  from  thence  al- 
together withdraw  himself;  and  avers  that  James  Welch/  being 
indebted  to  Prior,  in  more  than  $8707.09,  and  Mandeville  and 
Jamieson  being  indebted,  by  virtue  of  the  covenant  in  the  declaration 
mentioned,  in  $8707.09,  to  Welch,  he,  Welch,  on  September  7th,  1799, 
by  an  equitable  assignment,  assigned  to  Prior,  for  a  full  and  valuable 
consideration,  the  said  $8707.09,  in  discharge  of  the  said  debt,  of 
which  assignment  the  replication  avers  Mandeville  and  Jamieson 
had  notice.  The  replication  further  avers,  that  the  suit  in  the  plea 
mentioned  was  brought  in  the  name  of  Welch,  as  the  nominal  plaintiff 
for  the  use  of  Prior,  and  that  the  defendant,  Mandeville,  knew  that 
the  said  suit  was  brought,  and  was  depending  for  the  use  and  benefit  of 
the  said  Prior;  and  that  the  said  suit  in  the  plea  mentioned,  without  the 
authority,  consent,  or  knowledge  of  the  said  Prior,  or  of  the  attorney 
prosecuting  the  said  suit,  and  without  any  previous  application  to  the 
court,  was  "dismissed,  agreed."  The  replication  farther  avers,  that 
the  said  James  Welch  was  not  authorized  by  the  said  Prior  to  agree 
or  dismiss  the  said  suit  in  the  plea  mentioned;  and  that  the  said 
Joseph  Mandeville,  with  whom  the  supposed  agreement  for  the  dis- 
missal of  the  said  suit  was  made,  knew,  at  the  time  of  making  the 
said  supposed  agreement,  that  the  said  James  Welch  had  no  authority 
from  Prior  to  agree  or  dismiss  said  suit.  The  replication  farther 
avers,  that  the  said  agreement  and  dismissal  of  the  said  suit  were 
made  and  procured  by  the  said  Joseph  Mandeville,  with  the  intent 
to  injure  and  defraud  the  said  Prior,  and  deprive  him  of  the  benefit  of 
the  said  suit  in  the  plea  mentioned.  The  replication  also  avers,  that 
the  said  Prior  did  not  know  that  the  said  suit  was  dismissed  until 
after  the  adjournment  of  the  Court  at  which  it  was  dismissed;  and, 
farther,  that  the  supposed  entry  upon  the  record  of  the  Court  in  said 
suit,  that  the  plaintiff  voluntarily  came  into  Court  and  acknowledged 
Aat  he  would  not  further  prosecute  his  said  suit,  and  from  thence 
altogether  withdraw  himself,  and  the  judgment  thereupon  was  made 
and  entered  by  covin,  collusion,  and  fraud;  and  that  the  said  judg- 
ment was,  and  is,  fraudulent.  To  this  replication  the  defendant  filed 
a  general  demurrer,  and  the  replication  was  overruled.    It  appeared 
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by  the  record  of  the  suit  referred  to  in  the  plea,  th^t  ti^e  e^try  is  made 
m  these  words:  '^This  suit  is  dismissed,  agreed/'  and  tliat  this  entr>' 
was  made  by  the  derk  without  the  order  of  the  Cpurt,  and  that 
there  is  no  judgment  of  dismissal  rendered  by  the  Court,  but  only  a 
judgment  refusing  to  reinstate  the  cause. 

Stoi^t,  J.,  delivered  the  opdnion  of  the  Court. 

The  question  upon  these  pleadings  comes  to  this,  whether  a  nominal 
plaintiff,  suing  for  the  benefit  of  his  assignee,  can,  by  a  dismissal  of  the 
suit  under  a  collusive  agreement  with  the  defendant,  create  a  valid 
bar  against  any  subsequent  suit  for  the  same  qaqse  of  action. 

Courts  of  law,  following  in  this  respect  the  rules  of  equity,  now 
take  notice  of  assignments  of  choses  in  action,  and  exert  themselves 
to  afford  them  every  support  and  protection  not  inconsistent  with  the 
established  principles  and  modes  of  proceeding  which  govern  tri- 
bunals acting  according  to  the  course  of  the  common  law.  They  will 
not,  therefore,  give  effect  to  a  release  procured  by  the  defendant 
under  a  covenous  combination  with  the  assignor  in  fraud  of  his 
assignee,  nor  permit  the  assignor  injuriously  to  interfere  with  the 
conduct  of  any  suit  commenced  by  his  assignee  to  enforce  the  rights 
which  passed  under  the  assignment.  The  dismissal  of  the  former  suit, 
stated  in  the  pipings  in  the  present  case,  was  certainly  not  a  retraxit; 
and  if  it  had  been,  it  would  not  have  availed  the  parties,  since  it  was 
procured  by  fraud.  Admitting  a  dismissal  of  a  suit,  by  agreement,  to 
be  a  good  bar  to  a  subsequent  suit  (on  which  we  give  no  opinion),  it 
can  be  so  only  when  it  is  bona  fide^  and  not  for  the  purpose  of  defeating 
the  rights  of  third  persons.  It  would  be  strange,  indeed^  tf  parties 
could  be  allowed,  under  the  protection  of  its  forms,  to  defeat  the 
whole  objects  and  purposes  of  the  law  itself. 

It  is  the  unanimous  opinion  of  the  Court,  that  the  judgment 
of  the  Circuit  Court,  overruling  the  replication  to  the  sewod  plea 
of  the  defendant,  is  erroneous,  and  the  same  is  reversed,  and  the 
cause  remanded  for  further  proceeding's. 

Judgment  rever^^. 
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In  the  Supreme  Court  of  New  Jersey,  1849 
[Reported  in  2  Zabriskie,  196] 

Carpenter,  J.,  delivered  the  opinion  of  the  Court.* 

The  case,  as  presented  by  the  pleadings,  is  in  substance  this: 
The  parties,  January  19th,  1839,  entered  into  this  covenant,  that 
the  defendant,  for  four  thousand  morus  multicaulis  trees,  on  that 
day  sold  to  him  by  the  plaintiff,  to  be  delivered  on  the  ground  where 
the  said  trees  should  grow,  in  the  fall  months  of  the  same  year,  and 
to  be  of  a  stipulated  character,  would  pay  the  plaintiff  twelve  and  a 
half  cents  for  each  tree  so  as  aforesaid  sold  and  described,  when  they 
should  be  delivered.  On  March  18th,  1839,  the  plaintiff,  by  endorse- 
ment on  the  covenant,  assigned  bis  interest  in  the  contract  to  one 
John  Hitchens;  and  on  March  20tb,  1839,  the  plaintiff  made  a  general 
assignment,  under  the  statute,  for  the  benefit  of  his  creditors. 

The  replication  to  the  seventh  plea  presents  the  question,  whether 
the  contract  was  one  which  could  be  assigned,  and  the  beneficial 
interest  pass  under  such  assignment  to  Hitchens;  so  that  he  could 
fulfil  the  terms  of  the  contract,  and  maintain  an  action  for  its  breach 
against  the  opposite  party,  in  the  name  of  the  plaintiff.  If  it  can  so 
pass,  by  priority  in  time,  undoubtedly,  it  will  be  protected  against  the 
subsequent  general  assignment. 

It  was  a  well-known  rule  of  the  common  law,  that  a  mere  thing 
in  action  was  not  assignable  at  law,  with  the  exception  of  negotiable 
instnunents,  unless  by  statute;  such  is  still  the  general  rule,  at  least 
without  the  assent  of  the  debtor.  But  it  is  otherwise  in  equity,  where 
one  party  may  purchase  by  ass^ment  the  whole  interest  of  another 
in  a  contract,  or  security  or  other  property,  even  in  litigation,  pro- 
vided there  be  nothing  which  savors  of  maintenance.  Thus  an 
equitable  interest  under  a  contract  for  the  purchase  of  real  estate  may 
be  the  subject  of  sale,  the  original  holder  becoming  in  such  case  a 
trustee  for  the  sub-purchaser  to  whom  such  sale  is  made;  and  he  will 
be  compelled,  under  proper  indemnity,  to  permit  his  name  to  be  used 
in  any  proceedings  necessary  for  obtaining  the  benefit  of  the  con- 
tract.   Even  unearned  freight  has  been  held  the  subject  of  equitable 

^  NeviuB,  Carpenter  and  Ogden,  JJ. 
Opinion  abridged. — ^Eds. 
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agreement  or  assignment,  which  will  be  protected  at  law  as  well  as  in 
equity.  Leslie  v.  Guthrie,  1  Bing,  N.  Cases,  699.  See  2  Story  Eq. 
Jur.  §  1050, 1055,  and  Cases. 

The  doctrine  of  equitable  assignments,  having  its  origin  in  courts 
of  equity,  has  been  followed  to  a  great  eictent  in  courts  of  law,  though 
the  mode  in  which  equitable  rights  are  there  protected  or  enforced  b 
limited  by  technical  forms  and  arbitrary  rules.  So  far  have  courts 
gone  that  it  has  even  been  said  of  the  ancient  rule,  that  choses  in 
action  are  not  assignable,  that  it  only  remains  to  give  form  to  some 
legal  proceedings.  One  form  in  which  the  rule  still  remains  is,  that 
when  a  debt  or  other  chose  in  action  is  assigned,  ordinarily  it  is 
necessary  to  sue  at  law  in  the  name  of  the  original  creditor,  the  person 
to  whom  transferred  being  treated  rather  as  an  attorney  than  an 
assignee;  ^  though  his  rights  will  be  recognized  and  protect<ed,  to  some 
extent  at  least,  even  in  a  court  of  law.  Sloan  v.  Somers,  2  Green, 
510;  Winch  v.  Keeley,  1  T.  R.  619;  Welch  v.  Mandeville,  5  Wheat. 
277.  It  was  said  by  Justice  Story,  who  delivered  the  opinion  of  the 
Court  in  the  last  case,  that  courts  of  law,  following  in  this  respect 
the  rules  of  equity,  now  notice  assignments  of  choses  in  action,  and 
exert  themselves  to  afford  them  any  support  and  protection  not 
inconsistent  with  the  established  principles  and  modes  of  proceeding 
which  govern  tribunals  according  to  the  course  of  the  common  law. 

The  authorities  referred  to  in  the  progress  of  this  opinion  clearly 
show  that  beneficial  contracts  are  assignable  in  equity,  in  which  case, 
when  bona  fide  and  for  a  valuable  consideration,  the  assignor  becomes 
a  trustee  for  the  assignee,  who  is  authorized  to  use  the  name  of  the 
former  to  enforce  the  interest  which  he  has  acquired.  The  necessary 
steps  may  be  taken  by  the  assignee,  as  the  attorney  or  agent  of  the 
assignor,  though  for  his  own  benefit;  and  such  equitable  assignment 
previous  to  bankruptcy  or  insolvency,  when  necessary  may  be  pleaded, 
many  instances  of  which  might  be  cited.  See  Parnham  v.  Hurst, 
8  M.  &  W.  743,  and  Winch  v.  Keeley,  already  cited.  When  the  plea, 
as  here,  sets  up  the  insolvency  of  the  assignor,  the  proper  answer  in 
the  replication  is,  that  the  debt  or  contract,  though  in  the  name  of  the 
plaintiff,  yet  in  substance  belongs  to  a  third  party,  and  therefore  did 
not  pass  under  the  assignment  for  the  benefit  of  the  creditors;  if  not, 

1  See  Glenn  v.  Marbury  (1802),  145  U.  S.  490,  holding  'Hbat  a  chose  in  action  is 
not  assignable  so  as  to  authorize  the  assignee  to  sue  at  law,  in  his  own  name, 
unless  the  right  to  do  so  is  given  by  a  statute,  or  by  settled  law,  in  the  jurisdiction 
where  suit  is  brought/'  Harlan,  J.,  added:  "We  are  aware  that  a  different  rule 
obtains  in  some  jurisdictions  where  the  common  law  has  been  modified  by  statute 
or  by  a  settled  course  of  decisions.'* — Eds. 


BRICE  V.  BANNISTEB  547 

it  is  8tUI  in  the  pfauntiff ,  for  the  beiiefit  of  such  third  peraon,  and  the 
action  can  be  maintained. 

The  pleas  demurred  to  are  overruled^  and  the  replication  to  the 
seventh  plea  sustained. 

Juigmevilfar  the  plaintiff 


BRICE  V.  BANNISTER 

In  the  Court  of  Appeals,  1878  ^ 

[Reported  in  Law  Reports,  3  Queen's  Bench  Division,  509} 

Th£.  plaintiff  is  a  solicitor  at  Bridgwater,  and  the  defendant  is  a 
shipowner  residing  at  Barrow-in-Furness.  The  defendant  had  entered 
into  a  contract  with  John  Gough,  dated  May  17th,  1876,  by  which 
Gough  agreed  to  build  for  the  defendant  a  vessel  on  certain  terms. 
The  material  part  of  the  contract  is  as  follows:  ''The  vessel  to  be 
completed  by  December  30th,  1876,  for  the  sum  of  £1375.  Payments 
to  be  made  as  follows: 

When  keel  and  stem  post  up  and  floors  across     .  £250 

When  in  frame 250 

When  planked 400 

and  the  remainder  when  completed  and  handed  over  with  Lloyd's, 
Board  of  Trade,  and  builder's  certificates." 

The  contract  was  in  the  course  of  being  performed  by  John  Gough 
between  the  date  of  the  contract,  May  17th,  1876,  and  the  completion 
of  the  vessel,  February  11th,  1877.    The  first  instalment  under  the 

* 

contract  became  due  on  June  22d,  1876,  the  second  instalment  became 
due  on  October  11th,  1876,  and  the  third  instalment  became  due  on 
November  23d,  1876,  and  the  remainder  was  due  on  the  completion 
of  the  vessel,  February  11th,  1877. 

Gough  was  unable  to  finish  the  vessel  without  assistance  from  the 
defendant,  and  therefore  during  the  progress  of  the  building  the  latter 
advanced  to  him  sums  of  money,  which  were  necessary  to  enable  him 
to  pay  the  wages  of  his  workmen  employed  in  building  the  vessel  and 
to  pay  for  the  materials  used  in  constructing  her.  The  total  amount 
of  these  advances  upon  October  27th,  1876,  was  £1015.  That  sum 
was  in  excess  of  the  amount  then  due  pursuant  to  the  contract. 

On  October  27th,  1876,  Gough,  being  indebted  to  the  plaintiff  to  an 

>  Statement  abridged.-^£ds. 
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amount  exceeding  £2000,  gave  the  plaintiff  an  order  addressed  to  the 
defendant  in  the  following  terms: 

**  I  do  heroby  order,  authorize,  and  request  you  to  pay  to  Mr.  Wil- 
liam Brice,  Solicitor,  Bridgwater,  the  simi  of  £100  out  of  moneys  due 
or  to  become  due  from  you  to  me,  and  his  receipt  for  same  shall  be  a 
good  discharge. 

On  the  same  day,  October  27th,  1876,  the  plaintiff  gave  the  defeno- 
ant  written  notice  of  the  order  in  the  following  terms : 

"I  hereby  give  you  notice  that  by  a  memorandum  in  writing 
dated  October  27th,  1876,  John  Gough,  of  this  place,  authorized 
and  requested  you  to  pay  me  the  sum  of  £100  out  of  money  due  or  to 
become  due  from  you  to  him,  and  my  receipt  for  the  same  shall  be  a 
good  discharge." 

The  defendant  acknowledged  the  receipt  of  the  notice,  but  de- 
clined to  be  bound  by  it  as  an  authority  to  pay  £100  to  the  plaintiff. 

Subsequently  to  the  receipt  of  the  notice,  the  defendant  paid 
to  Gough  on  account  of  the  building  of  the  vessel,  pursuant  to  the 
contract,  sums  far  exceeding  £100;  and  unless  the  defendant  had 
made  such  payments  to  Gough,  he  would  not  have  been  able  to  com- 
plete the  vessel. 

On  these  facts  it  was  contended  by  the  defendant's  counsel  that 
the  judgment  ought  to  be  entered  for  the  defendant,  on  the  following 
grounds: 

1.  That  at  the  time  of  giving  the  order  there  was  nothing  due  to 
Gough,  and  therefore  there  was  nothing  which  could  be  assigned  by 
him  to  the  plaintiff  by  virtue  of  the  Judicature  Act,  1873,  §  25,  sub- 
sec.  6.^ 

^  By  the  Supreme  Court  of  Judicature  Act,  1873  (36  &  37  Vict.,  o.  66),  §  25, 
Bub-sec.  6,  ''Any  absolute  assigament  by  writing  under  the  hand  of  the  assignor 
(not  purporting  to  be  by  way  of  charge  only)  of  any  debt,  or  other  legal  chose  in 
action,  of  which  express  notice  in  writing  shall  have  been  given  to  the  debtor, 
trustee,  or  other  person  from  whom  the  assignor  would  have  been  entitled  to 
receive  or  claim  such  debt  or  chose  in  action,  shall  be  and  be  deemed  to  have  been 
effectual  in  law  (subject  to  all  equities  which  would  have  been  entitled  to  priority 
over  the  right  of  the  assignee  if  this  act  had  not  passed)  to  pass  and  transfer  the 
legal  right  to  such  debt  or  chose  in  action  from  the  date  of  such  notice,  and  all 
legal  and  other  remedies  for  the  same,  and  the  power  to  give  a  good  discharge  for 
the  same  without  the  concurrence  of  the  assignor:  Provided  always,  that  if  the 
debtor,  trustee,  or  other  person  liable  in  respect  of  such  debt  or  chose  in  actbn 
shall  have  had  notice  that  such  assignment  is  disputed  by  the  assignor  or  any  one 
claiming  under  him,  or  of  any  other  opposing  or  conflicting  claims  to  such  debt  or 
chose  in  action,  he  shall  be  entitled,  if  he  think  fit,  to  call  upon  the  several  persons 
making  claim  thereto  to  interplead  oonoemipg  the  same,  or  he  may,  if  he  think  fit, 
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2.  That  there  was  no  binding  acceptance  of  the  order  by  the 
defendant. 

3.  That  had  not  the  defendant  made  advances  to  Gough  or  to 
his  creditors,  other  than  the  plaintiff,  Gough  would  never  have  be^i 
in  a  position  to  become  a  creditor  of  the  defendant.^ 

The  following  judgments  were  delivered : 

Cotton,  L.  J.  The  letter  of  October  27th  is  a  good  equitable 
assignment  by  Gough  to  the  plaintiff  of  money  to  the  extent  of 
£100,  which  might  become  due  under  his  contract  with  the  defendant 
To  this  extent  he  thereby  anticipated  the  moneys  payable  from  the 
defendant  to  him,  and  Gough  became  incompetent  to  deal  with  these 
moneys  to  plaintiff  Brice's  prejudice,  and  the  defendant,  after  notice 
of  the  letter,  could  not  come  to  any  agreement  with  Gough  dealing 
with  or  anticipating  these  moneys  to  the  prejudice  of  the  plaintiff. 
At  the  time  when  notice  of  the  letter  of  October  27th  was  given  to  the 
defendant,  the  balance  of  the  contract  price  which  remained  unpaid 
exceeded  £100,  and  the  ship  has  been  completed  imder  the  contract. 
The  question  is  whether  in  substance  what  has  been  done  by  Bannister 
and  Gough  was  not  a  dealing  with  the  moneys  payable  under  the 
contract;  I  think  it  was.  The  contention  of  the  defendant  was  that 
though,  after  notice  of  the  assignment  to  the  plaintiff  he  had  paid 
moneys  exceeding  £100  to  Grough,  he  did  so  not  in  payment  of  the 
price  or  under  the  contract,  but  that  the  advances  were  necessary  in 
order  to  secure  the  completion  of  the  ship.  But  this  is  not  a  case 
where  the  builder  having  failed  in  his  contract  the  person  for  whom  he 
was  building  put  an  end  to  the  contract  and  completed  the  work.  In 
such  a  case,  the  builder,  if  he  in  fact  completed  the  work,  would  be 
employed  as  agent  or  servant  doing  the  work  for  the  owner  of  the  ves- 
sel. Here  the  builder  completed  the  work  as  contractor  building 
under  a  contract  with  the  defendant,  and  this  is  the  distinction 
between  this  case  and  Tooth  v.  Hallett  ^  where  the  work  was  com- 
pleted after  the  bankruptcy  of  the  builder  by  his  trustee  out  of  his 
own  moneys,  and  the  person  for  whom  the  work  was  done  had  power 
to  take  possession  and  employ  any  one  to  complete  the  building,  and 
in  effect  he  did  so,  and  the  Court  allowed  the  expenditure  against  the 
equitable  assignee.    It  is  probable  that  Gough  would  not,  unless  he 

pay  the  same  into  the  High  Court  of  Justice,  under  and  in  conformity  with  the 
proyisions  of  the  acts  for  the  relief  of  trustees." 

'  Lord  Coleridge,  C.  J.,  whose  opinion  has  been  omitted,  directed  judgment 
to  be  entered  for  the  plaintiff  for  £100.--£dB. 

*  Law  Rep.  4  Ch.  App.  242. 
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had  obtained  the  advances  made  by  the  defendant  either  from  him  or 
from  some  other  person,  have  been  able  to  complete  the  vessel;  but  a 
charge  for  the  money  lent  after  October  27th;  by  any  othier  person 
for  the  purpose  of  paying  wages  or  buying  material  necessary  for  the 
completion  of  the  ship,  and  in  that  sense  necessary  to  enable  the 
money  to  become  due  to  Grough,  could  not  be  preferred  to  the  plain* 
tiff's  claim.  Moneys  paid  for  the  same  purpose  to  Gtough  by  the 
defendant  cannot,  in  my  opinion,  stand  m  a  better  position.  It  was 
urged  that  the  assignee  of  a  chose  in  action  takes  subject  to  all  equities*. 
But  these  must  be  equities  existing  or  arising  out  of  circumstances 
existing  before  notice  is  given  of  the  assignment;  ^  the  advaxices  made 
by  the  defendant  were  in  no  way  sanctioned  by  the  contract,  and  in  no 
sense  an  equity  between  Gough  and  the  defendant  existing  or  arising 
from  circumstances  existing  at  the  date  of  the  notice  to  the  defendant 
of  the  assignment  to  the  plamtiff.  The  plaintiff  was  asagnee  for 
value  of  the  moneys  payable  under  the  contract,  without  any  deduc* 
tion  ior  cost  of  materials  or  other  costs  of  construction.  The  defend* 
ant,  for  his  own  purposes,  determined  not  to  complete  the  ship  himself, 
hut  to  let  Gough  do  so  under  the  contract.  To  enable  him  to  do  so  he, 
after  notice  of  the  assignment  to  the  plaintiff,  paid  money  to  Gough 
so  as  to  exhaust  the  contract  price.  By  so  doing,  he  could  not,  in  my 
opinion,  defeat  or  prejudice  the  plaintiff's  right,  and  the  judgment 
appealed  from  must  in  my  opinion  be  affirmed. 

Bbbtt,  L.  J.  I  am  sorry  to  say  that,  with  great  hesitation,  I 
differ  from  the  judgment  which  has  been  read.  I  consider  the  prin- 
ciple involved  in  this  case  to  be  of  the  highest  importance.  The 
defendant  and  Gough  were  parties  to  a  contract  for  building  a  ship, 
the  price  of  which  was  to  be  paid  by  instalments  at  different  stages  of 
the  building,  and  the  ship  was  to  become  the  property  of  the  pur- 
chaser according  to  the  different  times  of  the  payments.  Before  the 
ship  was  finished  the  builder,  through  want  of  funds,  became  unable 
to  proceed  with  the  work.  I  do  not  mean  to  say  that  there  is  any 
finding  that  the  defendant  as  purchaser  was  compelled  to  take  posses- 
sion of  the  ship  if  he  did  not  advance  money;  but  practically  if  he  did 
not  advance  money  the  ship  must  have  been  thrown  upon  his  hands, 
and  he  must  have  completed  the  building  of  the  ship,  a  most  onerous 
chaiige  upon  him.    It  is  an  ordinary  mode  of  meeting  a  difficulty  of 

^  ''For  the  rule  is,  that  the  period  from  which  to  determine  the  rights  of  the 
assignee  and  defendant  ia  not  the  date  of  the  assignment,  but  the  time  when  the 
latter  had  notice/'  Gordon,  J.,  In  Miller  &  Reist  v.  Kreiter  (1874),  76  Pa.  St.  78.— 
Eds. 
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this  kindf  an  ordinary  mode  of  transacting  business,  either  that  the 
purchaser  shall  take  the  ship  into  his  own  hands,  or  that  he  and  the 
builder  shall  agree  to  modify  the  contract,  so  that  he,  instead  of 
paying  the  purchase-money  after  a  stage  of  work  is  completed,  should 
advance  the  money  beforehand;  or,  as  it  may  be  put  in  another  way, 
the  purchaser,  when  the  builder  is  in  difficulties,  before  the  time  of 
payment  fixed  by  the  contract  has  arrived,  advances  money  upon 
the  terms  that  he  is  to  repay  himself  out  of  the  money  which  he 
would  have  to  pay  when  a  particular  stage  is  completed.  It  is  true 
that  the  builder,  in  consideration  of  money  previously  advanced  by 
the  plaintiff,  made  an  equitable  assignment  to  him  of  the  money 
which  would  become  due  to  him  at  a  following  stage,  and  he  after- 
ward did  procure  an  advance  before  the  appointed  time  from  the 
defendant,  in  order  to  enable  him  to  complete  the  ship.  It  is  true 
that  the  defendant  had  notice  of  this  so-called  equitable  assignment; 
but  it  was  a  matter  between  the  builder  of  the  ship  and  a  third  person, 
over  which  the  defendant,  the  purchaser  of  the  ship,  had  no  control; 
and  the  question  is  whether  we  are  to  allow  an  equitable  doctrine 
to  hamper  and  impede  an  ordinary  business  transaction.  I  cannot 
bring  myself  to  agree  that,  either  by  virtue  of  the  Judicature  Act  or 
otherwise,  business  transactions  are  to  be  hampered  by  any  doctrine 
which  will  prevent  a  man  from  doing  what  he  otherwise  might  do, 
merely  because  something  has  happened  between  other  parties.  I 
would  therefore  confine  this  remedy  to  a  case  where  a  debt  has 
actually  accrued  due  from  one  person  to  another,  or  at  least  I  cer- 
tainly would  confine  it  simply  to  the  case  where  nothing  remains  to  be 
done  by  the  person  who  is  the  assignor.  In  that  case  nothing  remains 
to  be  done  by  him  but  to  receive  money  from  the  person  who  is  to 
pay  him,  and  that  money  he  makes  over  to  the  equitable  assignee. 
But  I  cannot  bring  my  mind  to  think  that  this  doctrine  should  be 
extended,  so  as  to  prevent  the  parties  to  an  unfulfilled  contract  from 
either  cancelling  or  modifying,  or  dealing  with  regard  to  it  in  the 
ordinary  course  of  busmess.  I  quite  agree  that  they  ought  not  to  be 
allowed  to  act  nuda  fide  for  the  purpose  of  defeating  an  equitable 
assignee;  but  if  what  they  do  is  done  bona  fide  and  in  the  ordinary 
course  of  business,  I  cannot  think  their  dealings  ought  to  be  impeded 
or  imperilled  by  this  doctrine,  and  it  seems  to  me  the  purchaser  of  a 
ship  and  the  builder  might  have  cancelled  the  contract  even  after 
this  assignment.  Why  may  they  not  modify  it?  If  they  cannot 
modify  it,  it  seems  to  me  to  denote  a  state  of  slavery  in  business  that 
ought  not  to  be  suffered;  but  I  apprehend  the  parties  to  the  con- 
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tract  can  modify  it.  If  they  can  modify  it,  why  may  they  not  act  so 
that  no  money  shall  be  due  from  the  defendant  in  this  case  to  the 
plaintiff?  It  seems  to  me  there  never  was  any  money  due  to  the 
assignor  of  the  plaintiff.  Before  that  money  became  due,  it  was 
absorbed  either  by  an  advance  made  bona  fide  by  the  present  defend- 
ant to  the  builder,  or  by  a  modification  of  the  contract.  The  builder 
never  could  have  sued  this  defendant  for  money  due  to  him  as  for  a 
debt;  and  therefore  it  seems  to  me  no  equitable  assignment  ought  to 
be  allowed  to  charge  the  defendant  and  make  him  practically  pay 
twice  over. 

In  what  cases  has  this  equitable  doctrine  been  applied?  Sup- 
pose a  man  writes  upon  paper,  "I  promise  to  pay  A.  B.  the  sum  of 
£100  on  demand:"  the  document,  not  being  payable  to  bearer  or  to 
order,  is  not  a  promissory  note,  assignable  or  negotiable  by  statute  or 
the  law  merchant.  Has  any  Court  of  Equity  ever  held,  that  if  a 
person  received  such  a  paper  it  could  be  sued  upoa  after  being  handed 
over  to  a  third  person?  But  this  equitable  doctrine  would  make  a 
promissory  note  i^ot  payable  to  bearer  an  order  transferable  to  a  third 
party,  without  any  writing  upon  it,  and  I  apprehend  that  is  directly 
contrary  to  all  practice,  custom,  and  law,  and  shows  that  this  doc- 
trine IS  not  to  be  allowed  to  control  or  hamper  ordinary  business 
transactions. 

I  am,  therefore,  of  opinion  in  this  case  the  doctrine  ought  not  to  be 
allowed  to  hamper  and  impede  the  ordinary  transactions  which 
occurred  between  the  defendant  and  the  builder.  The  defendant  had 
a  right,  with  the  consent  of  the  builder,  to  modify  this  contract,  and 
he  modified  it  so  far  and  to  such  a  degree  that  no  money  was  ever  due 
from  the  defendant  to  the  builder,  and  therefore  the  equitable  assign- 
ment by  the  builder  to  the  plaintiff  had  no  legal  or  binding  .effect 
whatever.  Therefore  I  am  of  opinion  that  the  defendant  in  this  case  is 
entitled  to  succeed. 

Bbaicwell,  L.  J.  I  have  reluctantly  c(»ne  to  the  conclusion  that 
this  judgment  should  be  affirmed.  I  say  reluctantly,  because  I  feel 
the  great  force  of  my  brother  Brett's  observations;  it  does  seem  to  me 
a  strange  thing  and  hard  on  a  man,  that  he  should  enter  into  a  con- 
tract with  another  and  then  find  that  because  that  other  has  entered 
into  some  contract  with  a  third,  he,  the  first  man,  is  unable  to  do  that 
which  it  is  reasonable  and  just  he  should  do  for  his  own  good.  But 
the  law  seems  to  be  so;  and  any  one  who  enters  into  a  contract  with 
A.  must  do  so  with  the  understanding  that  B.  may  be  the  person  with 
whom  he  will  have  to  reckon.    Whether  this  can  be  avoided,  I  know 
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not;  maybe,  if  in  the  contract  with  A.  it  was  expressly  stipulated 
that  an  assignment  to  B.  should  give  no  rights  to  him,  such  a  stipula- 
tion would  be  binding.  I  hope  it  woiild  be.  But  as  there  is  no  such 
clause  in  the  contract  here,  the  plaintiff  has  undoubtedly  certain 
rights — to  what?  If  it  were  only  to  money  payable  according  to  the 
terms  of  the  contract,  the  plaintiff  would  fail,  for  no  money  ever 
became  due  according  to  the  terms  of  the  cxmtraot.  It  was  paid  in 
advance  before  the  work  was  finished;  so  that  an  amendment  of  the 
statement  of  claim  is  necessary;  and  in  strictness  the  plaintiff's  case 
is  this:  ''You,  the  defendant,  had  no  right  to  pay  in  advance;  you 
were  bound  to  wait  till  the  work  was  finished;  you  would  then  owe 
Gough  money,  and  would  then  be  bound  to  pay  me."  This  se^ns  to 
be  the  law,  and  certainly  if  Gough  and  the  defendant  had  agreed  to 
anticipate  the  time  of  payment  to  defeat  the  plaintiff,  such  a  scheme 
ought  not  to  succeed.  On  the  other  hand,  if  Grough  had  broken  his 
engagement,  or  threatened  to  break  his  engagement  to  finish  the 
vessel,  or  to  finish  it  in  a  reasonable  time,  and  the  defendant  to  remedy 
and  avert  such  breach^  reasonably  and  bona  fide,  not  to  d^eat  the 
plaintiff  but  to  protect  himself,  advanced  money  to  Gough  before  it 
was  due,  so  that  it  never  became  due  according  to  the  contract,  I 
should  have  hesitated  long  before  holduig  that  the  defendant  was 
liable  in  this  action.  But  in  reading  the  correspondence  I  cannot 
see  that  this  was  the  case.  That  the  defendant  acted  bona  fide  I 
doubt  not,  but  I  think  his  advancing  of  the  money  as  he  did  was 
quite  voluntary  and  in  no  sense  compulsory.  I  concur,  therefore,  in 
affirming  the  j  udgment. 
Judgment  affirmed^ 

»  See  also,  Walker  v.  Bradford  Old  Bank,  Lim.  (1884),  L.  R.  12  Q.  B.  Div.  511. 

In  Heermans  v.  EUsworth  (1876),  64  N.  Y.  159,  upon  the  question  of  notice, 
the  trial  Court  charged:  ''The  burden  of  proof  is  upon  the  plaintiff  upon  this 
question,  and  it  is  incumbent  upon  him  to  establish  the  fact  of  notice  by  a  fair 
preponderance  of  evidence.  If  the  testimony  is  simply  balanced,  the  defendant  is 
to  prevail."  On  appeal,  held,  to  be  joorrect.  Miller,  J.,  said:  ''There  was  no 
error  in  the  charge  of  the  judge  upon  the  trial,  that  the  burden  of  proof  was  upon 
the  plaintiff,  upon  the  question  of  notice,  and  that  it  was  incumbent  upon  him 
to  establish  the  fact  of  notice;  nor  in  the  refusal  to  charge  that  the  burden  of  proof 
was  upon  the  defendant  to  show  that  Htue  payment  was  made  without  notiee  and 
in  good  faith.  The  debt  was  doe  to  Fellows,  and  he  being  the  creditor,  it  is  a  fair 
legal  presumption  that  such  creditor  was  lawfully  entitled  to  receive  payment. 
If  an  assignment  was  made  by  Fellows  to  the  plaintiff,  it  was  the  duty  of  the 
assignee  to  establish  that  the  debtor  was  notified  in  order  to  protect  himself 
against  any  payment  to  the  original  creditor.  This  rule  is  fully  established  by 
authority.    See  Meghan  v.  Mills,  9  J.  R.  64;  Anderson  v.  Van  Allen,  12  J.  R.  343; 
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THE  GOSHEN  NATIONAL  BANK  v.  BINGHAM 

BINGHAM  V.  THE  GOSHEN  NATIONAL  BANK 

In  the  Court  of  Appeals  of  New  York,  1890 

[Reported  in  118  New  York,  349] 

On  November  27th,  1884,  Benjamin  D.  Brown  applied  to  the 
oaabier  of  the  Goshen  National  Bank,  appellant,  at  Goshen,  N.  Y., 
to  cash  a  sight  draft  for  $17,000,  drawn  by  him  upon  the  firm  of 
William  Bingham  &  Co.,  of  New  York,  the  individual  members 
of  which  firm  are  the  respondents,  accompanied  by  a  quantity  of 
the  bonds  of  the  West  Point  Manufacturing  Company,  of  the  face 
value  of  $17,000.  Brown  represented  that  he  had  n^^liated  a  sale 
of  these  bonds  at  their  face  value  with  William  Bingham  &  Co.;  that 
they  had  directed  him  to  draw  upon  them  at  sight  for  $17,000,  the 
draft  to  be  aocompMmied  by  the  bonds,  and  that  the  draft  would  be 
paid  upon  presentation.  Such  representations  were  absolutely  false. 
The  bonds  had  no  market  value.  Brown  was  a  bankrupt  and  had  no 
funds  in  the  bank  except  such  as  resulted  from  the  credit  given  him 
upon  the  faith  of  the  draft  on  Bingham  &  Co.,  accompanied  by  the 
bonds.  The  cashier  of  the  Goshen  National.  Bank,  relying  upon  such 
representations,  cashed  the  draft  of  $17,000,  and  placed  the  proceeds 
to  the  credit  of  Brown  upon  the  books  of  the  bank.  He  gave  Brown 
sight  drafts  on  New  York  for  $12,000,  and  certified  a  check  dra?m  by 
Brown  to  his  own  order,  dated  November  26th,  1884,  for  $5000.  On 
the  morning  of  November  28th,  Brown  called  at  the  office  of  William 
Bingham  &  Co.,  and  stated  that  he  wanted  to  get  some  currency. 
Mr.  Bingham  passed  the  check  to  the  firm's  cashier  directing  him 
to  give  Brown  currency  for  the  amount.  The  cashier  gave  him  a 
check  drawn  on  the  Corn  Exchange  Bank  for  $5000.  Brown  had  the 
check  cashed  at  the  Com  Exchange  Bank.  He  also  had  the  New 
York  drafts  cashed,  amounting  to  $12,000,  which  he  had  obtained 
from  the  Goshen  National  Bank.  After  procuring  the  checks  and 
drafts  to  be  cashed,  he  fled  to  Canada,  where  he  remained  at  the 
time  of  the  trial  of  these  actions.    When  Bingham  &  Co.  took  from 

Briggs  V.  Dorr,  19  J.  R.  06;  Say  v.  Dasoomb,  1  Hill,  552;  Field  v.  The  Mayor,  2 
Sold.  179."— Eds. 
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Brown  the  check  certified  by  the  Goshen  National  Bank  it  was  not 
endorsed. 

The  referee  found  in  the  action  second  entitled  that  ''at  the  time 
of  the  transfer  of  the  said  certified  check  by  Brown  to  the  plaintiffs,  it 
was  intended  both  by  Brown  and  the  plaintiffs  that  said  certified 
check  should  be  endorsed  by  Brown,  and  it  was  supposed  by  both 
parties  that  he  had  so  endorsed  it,  and  if  the  plaintiff  had  known  that 
it  was  not  endorsed  they  would  not  have  paid  the  consideration 
therefor." 

He  found,  in  the  action  second  entitled,  ''that  Brown  made  no 
statement  to  the  defendants,  or  either  of  them,  at  the  time  of  the 
transfer  of  the  check  that  such  check  was  endorsed." 

And  "prior  to  the  commencement  of  the  action  of  replevin  the 
defendants  never  requested  Brown  to  endorse  said  check." 

While  Bingham  &  Co.  held  the  check  in  question  unendorsed, 
a  demand  for  its  return  to  the  bank,  accompanied  by  a  full  explana- 
tion of  the  circumstances  under  which  the  certification  was  obtamed, 
was  made  upon  Bingham  &  Co.,  in  behalf  of  the  bank,  and  upon  their 
refusal  to  return  it,  an  action  to  recover  its  possession  was  commenced 
by  the  bank  against  Bingham  &  Co. 

That  action  is,  firstly,  above  entitled. 

Subsequently,  and  on  December  16th,  Bingham  &  Co.  obtained 
from  Brown  a  power  of  attorney  to  endorse  the  check.  Pursuant 
thereto  the  check  was  endorsed  and  payment  thereafter  demanded  of 
the  bank. 

This  was  refused,  and  thereupon  the  action,  secondly,  above 
entitled,  was  commenced  by  Bingham  &  Co.,  to  recover  the  amount  of 
the  check. 

Parker,  J.  As  against  Brown,  to  whose  order  the  check  was 
payable,  the  bank  had  a  good  defence.  But  it  could  not  defeat  a 
recovery  by  a  bona  fide  holder  to  whom  the  check  had  been  endorsed 
for  value.  By  an  oversight  on  the  part  of  both  Brown  and  Bingham 
&  Co.  the  check  was  accepted  and  cashed  without  the  endorsement 
of  the  payee.  Before  the  authority  to  endorse  the  name  of  the  payee 
up<Hi  the  check  was  procured  and  its  subsequent  endorsement  thereon, 
Bingham  &  Co.  had  notice  of  the  fraud  which  constituted  a  defence 
for  the  bank  as  against  Brown.    Can  the  recovery  had  be  sustained? 

It  is  too  well  settled  by  authority,  both  in  England  and  in  this 
country,  to  permit  of  questioning,  that  the  purchaser  of  a  draft,  or 
check,  who  obtains  title  without  an  endorsement  by  the  payee,  holds 
it  subject  to  all  equities  and  defences  existing  between  the  original 
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parties,  even  though  he  has  paid  full  consideration,  without  notice 
of  the  existence  of  such  equities  and  defences.  Harrop  v.  Fisher, 
30  L.  J.  (C.  L.,  N.  S.),  283;  Whistler  v.  Forster,  14  C.  B.  (N.  S.)  246; 
Savage  v.  King,  17  Me.  301;  Clark  v.  Callison,  7  111.  263;  Haskell  v. 
Mitchell,  53  Me.  466;  Clark  v.  Whitaker,  50  N.  H.  474;  Calder  v. 
Billington,  15  Me.  308;  Lancaster  Nat.  Bank  v.  Taylor,  100  Mass. 
18;  Gilbert  v.  Sharp,  2  Laos.  412;  Hedges  v.  Sealy,  9  Barb.  214-218; 
Franklin  Bank  v.  Raymond,  3  Wend.  69;  Raynor  v.  Hoagland,  7 
J.  &  S.  11;  Muller  v.  Pondir,  55  N.  Y.  325;  Freund  v.  Importers'  & 
Traders'  Bank,  76  N.  Y.  352;  Trust  Co.  v.  Nat.  Bank,  101  U.  S.  68; 
Osgood  V.  Artt,  17  Fed.  Rep.  575. 

The  reasoning  on  which  this  doctrine  is  founded  may  be  briefly 
stated  as  follows:  The  general  rule  is  that  no  one  can  transfer  a  better 
title  than  he  possesses.  An  exception  arises  out  of  the  rule  of  the  law 
merchant,  as  to  negotiable  instruments.  It  is  founded  on  the  com- 
mercial policy  of  sustaining  the  credit  of  commercial  paper.  Being 
treated  as  currency  in  commercial  transactions,  such  instruments  are 
subject  to  the  same  rule  as  money.  If  transferred  by  endorsement,  for 
value,  in  good  faith  and  before  maturity,  they  become  available  in  the 
hands  of  the  holder,  notwithstanding  the  existence  of  equities  and 
defences,  which  would  have  rendered  them  unavailable  in  the  hands 
of  a  prior  holder. 

This  rule  is  only  applicable  to  n^otiable  instruments  which  are 
negotiated  according  to  the  law  merchant. 

When,  as  in  this  case,  such  an  instrument  is  transferred  but  without 
an  endorsement,  it  is  treated  as  a  chose  in  action  assigned  to  the  pur- 
chaser. The  assignee  acquires  all  the  title  of  the  assignor,  and  may 
maintain  an  action  thereon  in  his  own  name.  And,  like  other  choses 
in  action,  it  is  subject  to  all  the  equities  and  defences  existing  in  favor 
of  the  maker  or  acceptor  against  the  previous  holder.^ 

All  concur,  except  Haight,  J.,  not  sitting. 

Judgments  accordingly^ 

^  Only  80  much  of  opinion  given  as  relates  to  this  question. — Eds. 

'''But  a  transfei^  of  non-negotiable  paper  by  delivery,  whether  entitled  to 
bring  actions  thereon  in  his  own  name  or  not,  can  acquire  no  better  title  to  the 
paper  than  the  transferrer  had  at  the  time  of  the  delivery."  Magie,  J.,  in  Emley 
V.  Perrine  (1896),  58  N.  J.  Law,  472. 

There  are  two  distinct  rules  as  to  which  of  successive  assignees  of  a  chose  in 
action  will  prevail.  The  English  rule  is  that  he  who  first  gives  notice  to  the  debtor 
will  be  preferred,  provided  he  has  no  notice  of  a  prior  assignment.  This  is  de- 
fended on  the  theory  that  giving  notice  is  taking  ''possession"  of  the  chose  (ied 
(ru.).    See  Dearie  v.  HaU  (1823),  3  Russ.  1;  Laclede  Bk.  v.  Schuler  (1886),  120 
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HOWELL  V.  MacIVERS 

In  the  King's  Bench,  1792 

[Reported  in  4  Term  Reports,  690} 

Assumpsit  on  a  contract  by  three.  Plea,  the  bankruptcy  of  one 
of  them  before  the  action  brought.  Replication  that  before  his 
bankruptcy  he  assigned  his  interest  in  the  contract  of  the  other  two. 
To  which  there  was  a  general  demurrer,  in  support  of  which 

Russell  contended  that  the  replication  should  have  stated  how 
the  assignment  was  made,  by  what  deed,  so  that  the  defendant 
might  have  craved  oyer  of  it.  In  Winch  v.  Keeley  *  the  assign- 
ment was  by  deed  which  was  set  out,  and  therefore  this  objection 
did  not  occur,  though  the  Court  there  held  that  the  interest  which  the 
bankrupt  had  assigned  before  his  bankruptcy  did  not  pass  to  his 
assignees  under  the  commission. 

Wood,  contra.  It  is  not  necessary  that  an  assignment  of  a  chose 
in  action  should  be  by  deed,  and  therefore  it  is  no  ground  of  demurrer 
that  it  is  not  so  stated. 

The  Court  were  of  the  same  opinion,  but  they  gave  leave  to  the 
defendant  to  withdraw  the  demurrer  and  take  issue  on  the  assign- 
ment. 


RISLEY,  Respondent,  v.  THE  PHENIX  BANK  OF  THE  CITY 

OF  NEW  YORK,  Appellant 

In  the  Court  of  Appeals  of  New  York,  1881 

[Reported  in  83  New  York,  318] 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 

Court,  in  the  first  judicial  department,  entered  upon  an  order  made 

November  6th,  1879,  affirming  a  judgment  in  favor  of  plaintiff, 

U.  S.  511.  The  general  Americaa  doctrine  is  that  the  prior  assignee  will  prevail, 
irrespective  of  notice  to  the  debtor,  on  the  ground  that  after  the  assignor  has  once 
assigned  the  chose,  he  has  nothing  left  to  pass  to  a  subsequent  assignee.  Kennedy 
V.  Parke  (1864),  17  N.  J.  Eq.  415;  Fairbanks  v.  Sargeant  (1887),  104  N.  Y,  108. 

For  further  authorities,  see  Ames'  Cases  on  Trusts  (2nd  ed.}i  pp«  326-7,  and 
notes.— Eds. 

» 1 T.  R.  619. 
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entered  upon  a  verdict,  and  affirming  an  order  denying  a  motion 
for  a  new  trial. 

The  amended  complaint  in  this  action  contained  three  counts, 
the  first  two  set  forth  a  check,  dated  May  20th,  1861,  drawn  by 
the  Bank  of  Georgetown,  S.  C,  upon  defendant,  payable  to  the 
order  of  plaintiff,  for  $10,000,  alleged  to  have  been  delivered  to 
plaintiff  by  the  drawer  for  a  good  and  valuable  consideration,  and  to 
have  been  drawn  against  a  deposit  with  defendant,  largely  exceeding 
that  amount  to  the  credit  of  the  drawer.  The  third  count  alleged  an 
indebtedness  of  defendant  to  said  Bank  of  Geoi^getown  to  the  amount 
of  $10,000,  an  assignment  on  the  date  aforesaid  of  that  amount  of 
said  indebtedness  to  plaintiff,  a  demand  and  refusal  to  pay. 

The  answer  admitted  that  at  the  date  of  the  check,  and  up  to 
January  5th,  1865,  said  Bank  of  Georgetown  had  on  deposit  with 
it  more  than  $10,000,  and  alleged,  among  other  things,  that  on  that 
day  the  whole  amount  of  said  deposit  ''was  duly  seized  and  attached 
by  the  United  States  of  America,  and  hi  and  by  virtue  of  certain 
proceedings  duly  had  hi  the  District  Court  of  the  United  States  for  the 
Southern  District  of  New  York,  said  Court  having  jurisdiction  in  the 
premises,  a  monition  was  duly  issued,  and  the  same  was  duly  served 
on  this  defendant  by  the  United  States  marshal  for  the  Southern  Dis- 
trict of  New  York,  and  thereupon  such  proceedings  were  duly  had 
and  taken  in  said  Court,  in  those  proceedings  which  said  Court  had 
jurisdiction  thereof;  that  afterward,  and  on  or  about  January  24th, 
1865,  a  certain  decree  of  said  Court  was  duly  given  and  made,  and 
thereupon  and  on  said  day  a  duly  authenticated  copy  thereof  was 
duly  served  upon  this  defendant,  and  in  pursuance  of  said  decree  on 
the  said  last-named  day,  the  said  defendant  delivered  to  the  said 
marshal  *  *  *  the  whole  sum  then  on  deposit  with  said  defendant 
to  the  credit  of  said  Bank  of  Georgetown,  and  being  the  same  mone3rs 
seized  and  attached  as  aforesaid." 

Andrews,  J.    The  check  drawn  by  the  Bank  of  Georgetown  on 

the  defendant,  having  been  drawn  on  the  general  deposit  of  the 

'  drawer  in  the  hands  of  the  drawee,  in  the  ordinary  form  of  a  bank 

check,  did  not,  of  itself,  operate  as  an  equitable  assignment  to  the 

payee  of  the  fund  to  the  amount  of  the  check.  ^    The  check  was  a 

*  Section  189  of  the  Negotiahle  Instruments  Law  (sec.  825  in  New  Yoric, 
sec.  188  in  Illinois)  provides: 

''A  check  of  itself  does  not  operate  as  an  assignment  of  any  part  of  the  funds  to 
the  credit  of  the  drawer  with  the  bank,  and  the  bank  is  not  liable  to  the  holder, 
unless  and  until  it  accepts  or  certifies  the  check.'' 
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bill  of  exchange  within  the  statute  that  no  person  shall  be  charged  as 
an  acceptor  of  a  bill  of  exchange,  unless  his  acceptance  shall  be  in 
writing;  and  the  defendimt  not  having  made  a  written  acceptance  of 
the  check,  no  right  of  action  thereon  accrued  to  the  plaintijff  by 
reason  of  the  verbal  promise  to  pay  the  check  made  by  the  defendant 
on  its  presentation.  1  R«  S«  768,  §  6;  Barker  v.  Anderson,  21  Wend. 
372;  Luff  v.  Pope,  6  HiU,  413;  Chapman  v.  White,  6  N.  Y.  412; 
Duncan  v.  Berlin,  60  N.  Y.  153;  Atty.-<jien*  v.  The  Continental  Life 
Ins.  Co.,  71  N.  Y.  333. 

The  Court  on  the  trial  ruled  in  accordance  with  the  settied  doctrine 
upon  this  subject,  that  the  plaintiff  was  not  entitled  to  recover  upon 
the  cause  of  action  founded  upon  the  check  and  the  verbal  promise  of 
payment.  But  the  Court  further  ruled  that  he  was  entitled  to  recover 
upon  the  third  cfkuae  of  action,  which  alleged  an  assignment  of  $10,000 
of  the  debt  owing  by  the  defendant  to  the  Bank  of  Georgetown, 
made  on  May  20th,  1861,  the  day  on  which  the  check  was  dated  and 
delivered  to  the  plaintiff,  if  the  jury  should  find  that  concurrently  with 
the  giving  of  the  check  there  was  an  oral  agreement,  for  a  valuable 
consideration  made  between  the  Bank  of  Georgetown  and  the  plain- 
tiff, to  assign  to  the  latter  $10,000  of  its  debt  against  the  Phenix 
Bank.  The  Court  stated  to  the  jury  that  if  the  transaction  between 
the  plaintiff  and  the  Bank  of  Georgetown  was  simply  a  purchase  oi 
the  check  or  draft,  the  plaintiff  could  not  m^tain  the  action,  and 
that  the  question  for  the  jury  to  determine  was  '^  whether  there  was, 
independent  of  the  check,  an  agreement  of  assignment  and  purchase 
and  sale  of  $10,000  of  the  debt  from  the  Phenix  Bank  to  the  Bank  of 
Georgetown;"  and  that  if  there  was  such  an  agreement,  the  plaintiff 
was  entitled  to  recover. 

The  Phenix  Bank,  prior  to  May  20th,  1861,  was  the  correspondent 
in  the  city  of  New  York  of  the  Bank  of  Georgetown,  a  banking  corpo- 
ration located  at  Georgetown,  S.  C,  and  on  that  date  there  was  on  its 
books  a  credit  to  the  Bank  of  Georgetown  to  the  amount  of  about 
S18,000,  derived  from  deposits  and  collections,  which  sum  was  then 
owing  by  the  Phenbc  Bank  to  the  Bank  of  Georgetown.  The  plaintiff 
was  a  resident  of  Georgetown,  and  had  dealings  with  the  Bank  of 
Georgetown.  He  was  ^camined  on  the  trial,  as  a  witness  in  his  own 
behalf,  and  testified  in  substance  that  on  the  day  when  the  check  was 

Before  the  enactment  of  this  statute,  the  authorities  were  in  conflict.  See  11 
Harv.  Law  Rev.  548;  O'Connor  v.  Mechanics'  Bank  (1891),  124  N.  Y.  324. 

Por  a  discussion  of  the  cases,  see  Brannan's  Neg.  Inst.  Law,  155-6;  Crawford's 
Annotated  Neg.  Inst.  Law,  180.— Eds. 
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dated,  the  president  of  the  bank  stated  to  him  that  the  bank  had  a 
claim  of  $17,000  or  $18,000  against  the  Phenix  Bank,  and  offered  to 
sell  it  to  the  plaintiff,  stating  as  a  reason  that  he  was  afraid  it  might 
be  lost  during  the  war,  and  that  he  was  unwilling  to  carry  the  risk; 
that  the  plaintiff  offered  to  purchaae  the  claim  at  fifty  cents  on  the 
dollar,  which  offer  was  declined^  and  the  president  then  offered  to 
sell  it  for  Southern  bank  bills  at  par;  that  the  pUuntiff  then  offered, 
if  the  bank  would  divide  the  claim,  to  purchase  $10,000  of  it,  upon  the 
terms  proposed,  which  offer  was  accepted,  and  the  plaintiff  thereupon 
paid  the  $10,000;  that  a  question  arose  as  to  what  kind  of  a  transfer 
should  be  given,  and  the  president  of  the  bank  said  he  would  give  the 
plaintiff  an  order  on  the  Phenix  Bank  for  the  amount,  and  thereupon 
gave  the  plaintiff  the  check  before  referred  to,  and  this  completed  the 
transaction  between  the  plaintiff  and  the  Bank  of  Georgetown. 

The  check  was  not  presented  to  the  Phenix  Bank  for  payment 
until  January  4th,  1865.  The  plaintiff  testifies  that  on  that  day 
he  presented  the.  check  at  the  bank  to  the  president,  and  told  him 
he  had  called  to  collect  it;  that  the  president,- after  looking  at  the 
check,  said  it  was  good,  and  that  it  would  be  paid  on  presentation  by 
some  person  known  to  the  bank;  that  he  thereupon  stated  to  the 
defendant's  president  that  the  Bank  of  Georgetown  had  transferred 
to  him  so  much  of  its  claim  against  the  defendant  as  was  represented 
by  the  check.  The  next  day  the  check  was  again  presented  by  a 
person  known  to  the  defendant,  and  the  bank  then  refused  payment, 
on  the  ground  that  the  debt  had,  on  the  morning  of  that  day,  been 
seised  by  the  United  States,  as  forfeited  under  the  confiscation  acts  of 
Congress.  The  amount  standing  to  the  credit  of  the  Bank  of  George- 
town, on  the  books  of  the  Phenix  Bank  January  4th,  1866,  was 
$12,117.38.  The  credit  existing  May  20th,  1861,  had  been  reduced  by 
checks  charged  against  the  account,  drawn  by  the  Bank  of  George* 
town,  after  that  date,  and  paid  by  the  Phenix  Bank;  but  no  new 
deposit  had  been  made,  and  the  Phenix  Bank  had  no  lien  upon  or 
relation  to  the  fund  remaining  in  its  hands  January  4th,  1865,  except 
as  simple  depositary  of  the  Bank  of  Georgetown.  The  defendimt 
denied  in  its  answer  the  assignment  alleged  in  the  complaint,  and 
sought  to  discredit  the  plaintiff's  testimony  in  respect  to  the  purchase 
from  the  Bank  of  Georgetown,  by  introducii]^  his  testimony  on 
a  former  trial,  in  which  he  made  no  allusion  to  the  negotiation  for 
the  purchase  of  the  claim  to  which  he  testified  on  this  trial.  The 
defendant  also  controverted  the  plaintiff's  evidence  upon  the  point 
of  notice  to  the  officers  of  the  defendant,  of  the  transfer  to  him  by  the 


mStiEY  y.   PHBNCC  BANK  OF  CITT  OF  NEW  TOBK        561 

Bank  of  Georgetown  of  $10,000  of  its  claim.  But  the  jiuy  found 
for  the  plaintiff  upon  these  controverted  questions,  and  thdr  finding  is 
conclusive  upon  this  appeal. 

It  is  claimed,  however,  that,  admitting  the  truth  of  the  plain- 
tiff's narration  of  the  transaction  with  the  Bank  of  Georgetown, 
it  did  not,  in  law,  constitute  an  assignment  by  the  bcmk  to  the  plain- 
tiff of  $10,000  of  the  debt  against  the  defendant,  for  the  reasons, 
first  that  the  contract  actually  made  was  reduced  to  writing,  and  is 
represented  by  the  check,  and  that  oral  evidence  was  inadmissible  to 
show  that  anything  else  was  cont^nplated  by  the  parties,  except  the 
sale  and  purchase  of  a  bill  of  exchange,  with  the  ordinary  incidents 
flowing  from  that  transaction;  second,  that  there  was  no  delivery  of 
any  account,  document,  or  writing  showing  the  existence  or  character 
of  the  debt  undertaken  to  be  assigned;  and,  third,  that  the  alleged 
assignment  only  included  a  part  of  the  general  fund  on  deposit  with 
the  d^endant  to  the  credit  of  the  Bank  of  Georgetown. 

We  are  of  opinion  that  neither  of  these  objections  is  tenable. 
The  relation  between  the  Phenix  Bank  and  the  Bank  of  George- 
town was  that  of  debtor  and  creditor.  The  order  drawn  by  the 
Bank  of  Georgetown  upon  the  Phenix  Bank  was  not  a  contract 
between  the  parties  to  this  action;  and  as  between  the  jdaintiff  and 
the  Bank  of  Georgetown,  the  giving  of  the  order  was  equally  con- 
sistent with  the  ordinaiy  transaction  of  the  purchase  of  a  draft  or  the 
assignment  of  the  debt  against  the  Phenix  Bank  to  the  amount  of 
the  order,  and  the  taking  of  the  order  as  a  convenient  method  of 
enabling  the  plaintiff  to  collect  and  receive  the  portion  of  the  debt 
assigned.  The  fact  that  the  plaintiff  became  the  owner  of  the  debt, 
by  agreement  between  him  and  the  Bank  of  Georgetown,  made  con- 
temporaneously with  the  delivery  of  the  check,  imposed  no  new  obli- 
gation upon  the  defendant.  The  Phenix  Bank  was  not  bound  to 
give  a  written  acceptance  of  the  order.  Nor  could  it  be  made  Uable 
upon  the  check  without  a  written  acceptance.  It  was  bound,  as  it 
had  always  been,  to  account  for  the  fund  in  its  possession  to  the  Bank 
of  Georgetown  or  to  its  assignee,  and  pay  it  over  on  demand  of  the 
legal  owner. 

In  respect  to  the  claim  that  there  was  no  delivery  to  the  plaintiff, 
at  the  time  of  the  alleged  transfer,  of  any  account  or  document  show- 
ing the  claim  intended  to  be  assigned,  it  is  to  be  observed  that  the 
claim  of  the  Bank  of  Georgetown  against  the  Phenix  Bank  rested  in 
open  account  on  the  books  of  the  respective  banks.  The  chose  in 
action  assigned  was  not  a  note  or  bond  or  other  written  obligation, 

36 
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the  retentipa  of  which  by  the  alleged  assignor  would,  m  moet  caae8» 
be  strong  if  not  ooncluidve  evidence  that  the  alignment  had  not  been 
completed.  But  an  assignment  of  an  account  may  be  made  without 
writing  or  delivery  of  any  written  statement  of  the  claim  assigned,  so 
as  to  vest  in  the  assignee  a  right  to  proceed  in  his  own  name  for  the 
recovery  of  the  debt,  provided  only  that  the  assignment  is  founded 
on  a  valid  consideration  between  the  parties.  In  Heath  v.  Hall, 
4  Taunt.  327,  Lord  Mansfield  said:  "If  two  men  agree  for  the  sale 
of  a  debt,  and  one  of  them  gives  the  other  credit  in  his  books  for  the 
price,  that  may  be  a  very  good  assignment  m  equity;  its  resting  in 
parol  is  no  objection."  In  Tibbits  v.  George,  5  Ad.  &  El.  107,  a  verbal 
assignment  of  a  portion  of  a  debt  was  held  to  be  good.  Lord  Demnan 
said:  "None  of  the  authorities  which  have  been  cited  show  that  it  is 
necessary  that  the  assignment  should  be  in  writing  in  order  to  pass 
an  equitable  interest,  although  in  very  many  cases  there  was  a  writ- 
ing." In  Crocker  v.  Whitney,  10  Mass.  316,  Jackson,  J.,  speaking  of 
an  assignment  to  the  plaintiff  of  money  of  the  assignor  in  the  hands 
of  the  defendant,  said:  "But  there  appears  to  be  no  reason  why  it 
may  not  be  as  well  affected  by  a  verbal  request  or  assignment." 
And  in  Dunn  v.  Snell,  15  Mass.  481,  it  was  held  that  the  delivery  of  an 
execution  was  a  good  equitable  assignment  of  a  judgment,  and 
Parker,  C.  J.,  said :  "  It  is  not  doubted  that  this  debt,  upon  which  this 
judgment  was  rendered,  might  have  been  assigned  in  writing  without 
seal  or  even  according  to  the  decisions  without  writing." 

The  claim  that  there  can  be  no  valid  assignment  of  a  part  of  an 
entire  debt  or  obligation  is  opposed  to  the  well-settled  rule  in  this 
State.  Taylor  v.  Bates,  5  Cow.  376;  Wheeler  v.  Wheeler,  9  Cow.  34; 
Pattison  v.  Hull,  9  Cow.  747;  Field  v.  The  Mayor,  6  N.  Y.  179. 
The  point  was  ruled  in  the  same  way  by  the  Court  of  King's  Bench  in 
Tibbits  V.  Geoige  {supra).  The  tendency  of  modem  decisions  is  in 
the  direction  of  more  fully  protecting  the  equitable  rights  of  assignees 
of  choses  in  action,  and  the  objection  that  to  allow  an  assignment  of 
part  of  an  entire  claim  might  subject  the  creditor  to  several  actions  to 
enforce  a  single  obligation  has  much  less  force  under  a  system  which 
requires  all  parties  in  interest  to  be  joined  as  parties  to  the  .action* 
See  note  to  Morton  v.  Naylor,  1  Hill,  585.* 

We  think  the  judgment  should  be  affirmed. 

AH  concur.  i^ 

Jitdgmeni  affirmed. 

1  Only  80  much  of  opinion  given  as  relates  to  question  of  asBignment. — Eds. 
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TALLMAN  v.  HOEY 

In  the  Court  of  Appeals  of  New  York,  1882 
[Reported  in  89  New  York,  537] 

This  action  was  brought  to  recover  a  balance  of  the  purchase- 
price  of  certain  premises  conveyed  by  plaintiff  to  defendant. 

Defendant  admitted  that  the  balance  claimed  was  unpaid,  but 
set  up  as  a  counter-claim  an  indebtedness  of  plaintiff  to  one  Lynch,  a 
real  estate  broker,  for  commissions  in  effecting  a  sale  of  the  premises, 
and  an  assignment  of  the  claim  to  defendant.  On  the  trial  defendant 
gave  in  evidence  the  following  instrument: 

Exhibit  I 
"J.  B.  Tallman: 

"  Please  pay  to  Mr.  John  Hoey,  or  bearer,  $850,  being  amount  of 
commissions  due  me  on  sale  of  624  Fifth  Avenue. 
•  "  M.  A.  J.  Lynch. 

"New  York,  January  18, 1872." 

It  did  not  appear  that  defendant  was  indebted  to  Lynch  at  the 
time  of  the  delivery  of  said  instrument  to  him,  or  that  he  paid  or 
parted  with  anything  on  receipt  thereof. 

Finch,  J.  The  instrument  which  is  the  subject  of  this  litiga- 
tion is  described  by  the  plaintiff  as  a  bill  of  exchange,  and  claimed  by 
the  defendant  to  operate  as  an  equitable  assignment  of  the  commis- 
sions alleged  to  have  been  earned  by  L3mch  and  due  from  the  plaintiff. 
If  a  bill  of  exchange,  Tallman  could  not  be  made  liable  for  want  of 
acceptance  in  writing.  If  the  holder  can  enforce  it  at  all,  it  must  be 
upon  the  ground  of  an  equitable  assignment.  But  the  circumstance 
which  justifies  and  induces  that  equitable  construction  which  treats 
as  an  assignment  what  is  not  strictly  and  legally  such,  is  the  existence 
of  a  valuable  consideration  for  the  imperfect  transfer.  Brill  v.  Tuttle, 
81  N.  Y.  467.  It  proceeds  upon  a  necessity  demanded  by  the  justice 
of  the  case,  and  to  obviate  an  injury  or  a  wrong  which  would  otherwise 
occur.  Where  the  holder  has  parted  with  nothing,  and  so  loses  noth- 
ing by  the  application  of  ordinary  legal  rules,  no  pressure  of  justice 
requires  the  intervention  and  the  help  of  an  equitable  doctrine.  And 
so  it  follows  that,  conceding  the  order  to  have  been  drawn  on  a  par- 
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ticular  fund  (Att'y-Gen'l  v.  Continental  Life  Ins.  Co.,  71  N.  Y.  325; 
27  Am.  Rep.  55),  yet  the  presence  of  a  valuable  consideration  upon 
which  the  order,  or  direction  to  pay,  was  founded,  becomes  the  essen- 
tial and  necessary  element  of  an  equitable  asoignment.^  That  element 
is  wanting  in  the  present  case.  It  is  claimed,  however,  to  be  supplied 
by  a  legal  presumption.  It  is  undoubtedly  true  that  where  an  actual 
assignment  exists  it  is  presumed,  in  the  absence  of  proof  of  the  facts, 
to  have  been  made  upon  adequate  consida^tion.  Belden  v.  Meeker, 
47  N.  Y.  31 1 .  But  here  no  actual  assignment  was  ever  executed.  The 
equitable  rule  which  transforms  a  mere  order  into  an  assignment  is 
brought  into  {day  by  a  just  necessity,  existix^  and  establidied,  and 
not  by  a  mere  possibility  or  presumption.  But  in  the  case  at  bar 
the  facts  proven  repel  any  such  presumption.  Not  only  did  both 
L3rnch  and  Hoey,  when  upon  the  witness  stand,  fail  to  assert  any 
consideration  passing  between  them  for  the  order  on  TalUnan,  but 
Lynch  tells  us  substantially  the  contrary.  He  says  that  if  the  order 
was  not  paid  he  expected  to  get  his  commissions  of  Tallman,  and 
afterward  did  settle  with  him  for  them  as  the  real  owner  to  whom  they 
were  due.  These  facts  indicate  that  the  order  was  without  actual 
consideration;  that  it  was  held  by  Hoey  merely  for  collection  as  the 
agent  and  on  behalf  of  Lynch,  or  at  most  was  an  unexecuted  and 
imperfect  gift.  In  neither  event  could  the  doctrine  of  equitable 
assignment  apply.  We  discover  no  ground  upon  which  the  counter- 
claim pleaded  can  rest,  and  the  plaintiff's  cause  of  action  for  the 
balance  of  purchase-money  being  conceded,  a  recovery  for  that  was 
properly  allowed. 

The  judgment  should  be  affirmed  with  oosts. 

All  concur. 

Judgmerd  affirmed} 

*  ^*The  reason  why  equity  will  not  interfere  in  favor  of  a  mere  volunteer,  but 
requires  a  valuable  consideration  for  the  transaction,  is  that  in  such  a  case  there  is 
nothing  wrong  in  the  donor  changing  his  mind  and  withholding  from  the  object 
of  his  liberality  the  contemplated  benefit.  But  if  there  is  value  given  ot^  the  one 
side  in  exchange  for  the  donor's  intention,  then  there  is  a  oontraot,  or  something 
approaching  to  a  contract,  between  the  parties,  and  the  donor  cannot  withdraw 
from  his  expressed  intention.''  Wills,  J.,  in  EUrding  v.  Harding  (1886),  17  Q.  B. 
Div.  442.— Eds. 

*  That  the  absence  of  a  valuable  consideration  for  the  assignment  is  no  defense, 
at  law,  see  Sheridan  v.  The  Mayor,  etc.  (1876),  68  N.  Y.  30,  holding  the  con- 
sideration not  a  subject  of  inquiry  and  the  only  question  to  be  Whether  plaintiff 
had  a  legal  title.  See  also,  Stone  v.  Frost  (1874),  61  N.  Y.  614;  Brown  v.  Pbwen 
(1900).  53  App.  Div.  (N.  Y.)  251.— Eds. 
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COMMONWEALTH  v  CROMPTON 

la  the  Supreme  Court  of  Peonsylvania,  1890 
[Reported  in  137  Pennsylvania  State,  138]  ^ 

Action  by  tbe  Commonwealth  to  escheat  the  property  of  Alexan* 
der  McNaughton,  who  died  intestate  and  without  issue  or  any  known 
kindred.  Mrs.  Susan  Crompton,  the  administratrix  of  McNaugh- 
ton's  estate,  claimed  that  a  bond  and  various  railroad  stocks  did  not 
belong  to  the  estate,  but  had  been  given  to  her  by  the  deceased  as 
a  gift  during  his  lifetime.  She  adduced  evidence  that  deceased,  a 
few  months  prior  to  his  death,  presented  her  with  a  box,  tdling  her 
that  she  should  take  it  and  that  it  would  be  useful  to  her  after  his 
death;  that  she  thereupon  took  the  box  and  put  it  away;  that,  after 
McNaughton*s  death,  she  opened  it  for  the  first  time  and  found  that 
it  contained  the  bond  and  shares  in  question.  The  jury  found  for 
MtB.  Crompton  and  the  Commonwealth  appealed. 
'  Mr.  JxjBTiCB  McCoLLtJM.  The  specifications  of  error  call  in  ques* 
tion  the  jurisdiction  of  the  court,  the  right  of  the  appellee  to  traverse 
the  inquisition,  and  the  sufficiency  of  the  evidence  to  establish  a  valid 
gift. 

Proceedings  to  escheat  the  estate  of  a  person  who  died  intestate, 
without  heirs  or  any  known  kindred,  are  governed  by  the  statutes, 
and  these  allow  any  person  in  whose  possession  the  goods  and  chat- 
tels are  found  to  traverse  the  inquisition  in  the  Court  of  Conunon 
Pleas.  In  this  case,  the  Commonwealth  seeks  to  escheat,  as  the  prop- 
erty of  Alexander  McNaughton,  deceased,  certahi  goods  and  chat- 
tels in  the  possession  of  the  appellee,  who  is  the  administratrix  of 
his  estate.  That  she  may  traverse  the  inquisition  as  administratrix 
cannot  be  doubted  since  the  decision  of  this  court  in  Crawford  v. 
Commonwealth,  1  Watts,  480.  But,  while  she  is  described  in  the 
traverse  as  administratrix,  she  denies  that  the  estate  has  any  title 
to  the  property  in  question,  and  claims  that  she  is  the  sole  owner 
of  it. 

A  gift  needs  no  consideration  to  support  it,  yet  in  the  present  case 

there  was  a  valuable  one  acknowledged  by  the  donor,  and  impelling 

him  to  the  action  which  is  the  subject  of  this  controversy.    For 

twenty-one  years  he  lived  in  the  family  of  the  donee  as  a  boarder,  and 

*  Statement  abridged.   Portion  of  opinion  omitted. — ^Edd. 
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had  his  washing  and  mending  done  there,  and  for  these  he  promised  to 
pay  her.  He  was  in  poor  health  the  last  four  years  of  hb  life,  and 
required  and  received  from  her  and  her  children  considerate  care 
and  attention.  He  often  manifested  grateful  appreciation  of  these 
services,  and  expressed  a  purpose  to  make  compensation  for  them. 
In  execution  of  this  purpose,  he  delivered  to  her  the  box  containing 
the  government  bond  and  the  certificates  of  railroad  stock.  It  is 
apparent  from  the  evidence  that  he  intended  to  make  an  absolute 
gift  of  these  securities  to  her,  and  that  he  supposed  the  delivery,  and 
the  words  accompanying  it,  invested  her  with  the  exclusive  control 
and  ownership  of  them.  There  remains  for  consideration  the  ques- 
tion whether  the  failure  to  make  a  formal  written  transfer  of  the 
securities  to  the  donee,  will  defeat  the  purpose  of  the  donor  and 
give  them  to  the  commonwealth  as  an  escheat. 

It  is  now  settled  that  a  valid  gift  of  non-negotiable  securities  may 
be  made  by  delivery  of  them  to  the  donee  without  assignment  or 
indorsement  in  writing.  This  principle  has  been  applied  to  notes, 
bonds,  stock  and  deposit  certificates,  and  life  insurance  policies.  In 
Pennsylvania,  Wells  v.  Tucker,  3  Binn.  366;  Licey  v.  Licey,  7  Pa. 
251,  and  Madeira's  App.,  17  W.  N. '202,  are  illustrations  of  and 
rest  upon  it,  and  it  has  distinct  recognition  and  approval  in  other 
deliverances  of  this  co\irt.  In  Walsh's  App.,  122  Pa.  177,  we  re- 
fused to  extend  it  to  a  depositor's  bank-book,  but  acknowledged 
"  that,  in  the  case  of  notes  and  other  instruments  payable  to  order, 
a  delivery  accompanied  by  words  importing  a  present  absolute  gift 
would  invest  the  donee  with  the  ownership  of  the  fund."  The  bank- 
book was  regarded  as  on  the  same  footing  as  a  book  of  original  entries, 
and  the  mere  delivery  of  it  to  the  donee  as  insufficient  to  pass  any 
title  to  the  accounts  appearing  upon  it.  But  ''a  certificate  of  deposit 
is  a  subsisting  chose  m  action,  and  represents  the  fund  it  describes,  as 
in  case  of  notes,  bonds,  and  other  securities,  so  that  delivery  of  it  as  a 
gift  constitutes  an  equitable  assignment  of  the  money  for  which  it 
calls:"  Baskett  v.  Hassel,  107  U.  S.  602.  In  the  case  last  cited, 
Mr.  Justice  Matthews,  after  an  exhaustive  examination  of  the 
authorities,  said:  ''The  point  which  is  made  clear  by  this  review  of  the 
decisions  on  the  subject,  as  to  the  nature  and  effect  of  a  delivery  of  a 
chose  in  action,  is,  as  we  think,  that  the  instrument  or  document 
must  be  the  evidence  of  a  subsisting  obligation,  and  be  delivered  to  the 
donee  so  as  to  vest  him  with  an  equitable  title  to  the  fund  it  represents 
and  to  divest  the  donor  of  all  present  control  and  dominion  over  it, 
absolutely  and  irrevocably,  in  case  of  a  gift  inter  vivos,  but  upon 
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the   recognized   condiiions  subsequeat,   in  case   of  a  gift  mortis 


cau9a,*^ 


The  shares  of  stock  are  choses  in  action,  and  the  certificates  evi- 
dence of  the  title  to  them:  Sla3rinaker  v»  Bank,  10  Pa.  373.  Why 
may  not  a  delivery  of  the  certificates,  coupled  with  words  of  abso- 
lute and  present  gift,  invest  the  donee  with  an  equitable  title  to  the 
stock,  which  the  donor  or  a  volunteer  cannot  successfully  assail?  A 
stockholder  may  clothe  another  with  the  complete  equitable  title  to 
his  stock  without  compliance  with  the  forms  printed  by  the  corpo- 
ration: United  States  v.  Vaughan,  3  Binn.  394;  Commonwealth  v. 
Watmough,  6  Wh.  117;  Building  Assn.  v.  Sendmeyer,  50  Pa.  67; 
Finney's  App.,  59  Pa.  398;  Water-Pipe  Co.  v.  Kitchenman,  108 
Pa.  630. 

As  the  gift  in  question  was  supported  by  a  valuable  consideration, 
and  the  instruments  which  represented  the  ownership  of  the  donor 
in  the  subject-matter  of  the  gift  were  delivered  to  the  donee,  we 
think  she  has  a  title  to  the  securities  which  cannot  be  destroyed  in 
a  proceeding  by  the  Coounonwealth  to  escheat  them. 

Judgment  affirmed.^ 


BOULTON  V.  JONES 
In  the  Exchequer,  1857 
[Reported  in  2  Hurlstone  &  Norman,  564] 

Action  for  goods  sold.    Plea. — Never  indebted. 

At  the  trial  before  the  Assessor  of  the  Court  of  Passage  at  Liver- 
pool, it  appeared  that  the  plaintiff  had  been  foreman  and  manager 
to  one  Brocklehurst,  a  pip)e  hose  manufacturer,  with  whom  the  de- 
fendants had  been  in  the  habit  of  dealing,  and  with  whom  they  had 
a  running  account.  On  the  morning  of  January  13th,  1857,  the  plain- 
tiff bought  Brocklehurst's  stock,  fixtures,  and  business,  and  paid 
for  them.    In  the  afternoon  of  the  same  day,  the  defendant's  servant 

1  Gilkinaon  v.  Thiid  Ave.  R.  Co.  (1900),  47  App.  Div.  (N.  Y.)  472,  63  N.  Y. 
Supp.  792,  Accord, 

Matthews  v.  Hoagland  (1891),  48  N*.  J.  Eq.  455,  esp.  486-490, 21  AtL  1054,  C<m^ 
tra. 

For  further  authorities,  see  Canfield  and  Wormser's  Cases  on  Private  Corpora- 
tions, p.  738,  and  Amee'  Cases  on  Trusts  (2nd  ed.),  pp.  107*163.— Eds. 
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brought  a  written  order,  addressed  to  BTocUehurst^  for  Aree  50- 
feet  leather  hose  2}/^  in.  The  goods  were  supplied  by  the  plaintiff. 
The  plaintiff's  bookkeeper  struck  out  the  name  of  Brocklehurst  and 
inserted  the  name  of  the  plaintiff  in  the  order.  An  invoice  was  after* 
ward  sent  in  by  the  plaintiff  to  the  defendants,  who  said  they  knew 
nothing  of  him.  Upon  these  facts,  the  jury,  under  direction  of  the 
Assessor,  found  a  verdict  for  the  plaintiff,  and  leave  was  reserved 
to  the  defendants  to  move  to  enter  a  verdict  for  them. 

Pollock,  C.  B.  The  point  raised  is,  whether  the  facts  proved 
did  not  show  an  intention  on  the  part  of  the  defendants  to  deal  with 
Brockldsurst.  The  plaintiff  who  succeeded  Brocklehurst  in  business, 
executed  the  order  without  any  intimation  of  the  change  that  had 
taken  place,  and  brought  this  action  to  recover  the  price  of  the  goods 
supplied.  It  is  a  rule  of  law,  that*  if  a  person  intends  to  contract  with 
A.,  B  cannot  give  himself  any  right  imder  it;  Here  the  order  in 
writing  was  given  to  Brocklehurst.  Possibly  Brocklehurst  might 
have  adopted  the  act  of  the  plaintiff  in  supplying  the  goods,  and 
maintained  an  action  for  their  price.  But  since  the  plaintiff  has 
chosen  to  sue,  the  only  course  the  defendants  could  take  was  to  plead 
that  there  was  no  contract  with  him. 

Mabtin,  B.  I  am  of  the  same  opinion.  This  is  not  a  case  of  prin- 
cipal and  agent.  If  there  was  any  contract  at  all,  it  was  not  with  the 
plaintiff.  If  a  man  goes  to  a  shop  and  makes  a  contract,  intending 
it  to  be  with  one  particular  person,  no  other  person  can  convert  that 
into  a  contract  with  him. 

Bramwell,  B.  The  admitted  facts  are,  that  the  defendants  sent  to 
a  shop  an  order  for  goods,  supposing  they  were  dealing  with  Brockle- 
hurst. The  plaintiff,  who  supplied  the  goods,  did  not  undeceive 
them.  If  the  plaintiff  were  now  at  liberty  to  sue  the  defendants, 
they  would  be  deprived  of  their  right  of  set-off  as  against  Brockle- 
hurat.  When  a  contract  is  made,  in  which  the  personality  of  the 
contracting  party  is  or  may  be  of  importance,  as  a  contract  with  a 
man  to  write  a  book,  or  the  like,  or  where  there  might  be  a  set-off,  no 
other  person  can  interpose  and  adopt  the  contract.  As  to  the  diffi- 
culty that  the  defendants  need  not  pay  anybody,  I  do  not  see  why  they 
should,  unless  they  have  made  a  contract  either  express  or  implied. 
I  decide  the  case  on  the  ground  that  the  defendants  did  not  know 
that  the  plaintiff  was  the  person  who  supplied  the  goods,  and  that 
allowing  the  plaintiff  to  treat  the  contract  as  made  with  him  would 
be  a  prejudice  to  the  defendants. 

Channell,  B.     In  order  to  entitle  the  plaintiff  to  recover  he 
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must  show  that  cbere  was  a  oontract  with  binuself.  The  order  was 
given  to  the  plaintiff?  predecessor  in  business.  The  plaintiff  executes 
it  without  notifying  to  the  defendants  who  it.  was  who  executed  the 
order.  When  the  invoice  was  delivered  in  the  name  of  the  plaintiff, 
it  may  be  that,  the  defendants  were  not  in  a  situation  to  return  the 
goods 

« 

Rtde  absolute. 


DEVLIN  V.  THE  MAYOR,  KtX^.,   OP  THE  CITY  OP 

NEW  YORK 

In  the  Court  of  Appeals  of  New  York,  1875 

[Reported  in  63  New  York,  8] 

This  action  was  brought  by  plaintiff,  as  assignee  d  an  interest 
in  a  contract,  made  between  the  corporation  of  the  city  of  New 
York  and  one  Andrew  J.  Hackley,  under  the  act  (chap.  309,  Laws  of 
1860)  for  cleaning  the  streets  of  said  city.  The  other  defendants,  it 
was  alleged,  claimed  interest  in  the  contract,  but  refused,  to.  join  as 
plaintiffs. 

By  the  contract,  which  was  made  February  26th,  1861,  the  con- 
tractor agreed  to  sweep  all  the  paved  streets,  avenues,  lanes,  alleys, 
etc.,  in  said  city  at  least  once  a  week,  Broadway  once  every  twenty- 
four  hours,  and  some  other  streets  specified  twice  a  week  lor  the  term 
of  five  years,  and  to  immediately  remove  the  sweepings. 

The  contract  contained  these  clauses: 

''When  the  performance  of  such  work  is  impracticable  from  the 
state  of  the  weather  the  city  inspector  may,  from  tune  to  time  in 
writing,  designate  a  later  hour  for  the  work,  or  dispense  with  the  same 
temporarily;  but  he  shall  not  grant  such  dispensation  for  a  period 
longer  than  one  week  from  the  date  thereof. 

''Section  7.  The  streets  shall  be  k^t  conveniently  passable  for 
vehicles  during  the  winter)  and  the  crosswalks,  and  all  gutters  inter- 
secting the  same  shall  be  kept  clear  of  snow  and  ice/' 

Allei?,  J.  The  referee  has  found  the  making  of  the  contract  as 
alleged,  the  performance  thereof  by  Hackley,  from  the  making 
thereof  in  February,  1861,  until  May,  1863,  an  ability,  readiness  and 
offer  by  him  to  perform  the  contract  for  the  unexpired  term  thereof, 
and  that  he  was,  in  May,  1863,  without  cause,  ejected  by  the  re- 
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to  the  ri^ts  and  liabilities  of  a  deceased  party  to  a  contract,  the 
contract  is  assignable  by  the  act  of  tiie  parties,  the  personal  repre- 
sentatives of  a  decedent  being  regarded  but  the  legal  assignee  upon 
whom  the  law  devolves  tiie  rights  and  obligations  of  their  testator  or 
intestate.  In  one  case  in  which  the  executory  obligations  of  deceased 
parties  have  been  sought  to  be  enforced  against  their  personal  repre- 
sentative/the  question  has  been  said  to  be  one  of  constructi(Hi  depend* 
ing  upon  the  intention  of  the  parties,  and  that  we  are  without  any 
well-defined  rule  on  the  subject.  Dickinson  v.  Calahan's  Admrs., 
19  Penn.  St.  Rep^  227.  In  some  cases  in  which  execiutors  and  adminis- 
trators have  assumed  the  contracts  of  their  testators  or  intestate,  and 
after  performance  sought  to  recover  the  stipulated  compensation, 
the  question  has  been  one  of  pleading  rather  than  of  principle.  Ed- 
wards V.  Grace,  2  M.  A  W.  190.  Tlie  assignability  of  a  contract 
must  depend  upon  the  nature  of  the  contract  and  the  character  of  the 
obligations  assumed  rather  than  the  supposed  intent  of  the  parties, 
except  as  that  intent  is  expressed  in  the  agreement.  Parties  may,  in 
terms,  prohibit  the  assignment  of  any  contract  and  declare  that 
neither  personal  representatives  nor  assignees  shall  succeed  to  any 
rights  in  virtue  of  it,  or  be  bound  by  its  obligations.^  But  when  this 
has  not  been  declared  expressly  or  by  implication,  contracts  other 
than  such  as  are  personal  in  their  character,  as  promises  to  marry  or 
engagements  for  personal  services  requiring  skill,  scieface  or  peculiar 
qualifications,  may  be  assigned,  and  by  them  the  personal  representa- 
tives will  be  bound.^  In  Hyde  v.  Windsor,  Cro.  Eliz.  662,  it  was  said 
that  executors  are  bound  by  all  covenants  of  their  testator,  whether 
named  or  not,  "imless  it  be  such  a  covenant  as  is  to  be  performed  by 
the  person  of  the  testator,  which  they  cannot  perform.'*  If  the 
contract  be  personal  and  the  performance  of  the  party  himself  be 
the  essence  thereof,  it  neither  devolves  upon  his  representatives^ 
nor  can  it  be  assigned.  White's  Exrs.  v.  CommonwesJth,  39  Pemu 
St.  167.  When  the  contract  is  executory  in  its  nature,  and  an  assignee 
or  personal  representative  can  fairly  and  sufficiently  execute  all  that 
the  original  contractor  could  have  done,  the  assignee  or  representative 

1  Mueller  v.  Northwestem  Univ.  (1902),  195  111.  236;  Burck  y.  Taylor  (1893)» 
162  U.  S.  634,  Accord.— Eds. 

*  In  Linn  County  Abetnict  Go.  r.  Beechley  (1904),  124  Iowa,  146,  hdd,  a  con- 
tract for  the  BervioeB  of  an  abstracter  of  titles  was  not  assignable  without  the  oon* 
sent  of  the  party  for  whom  the  service  was  to  be  performed.  '*  For  eflBcient  work 
as  an  abstracter,  special  skill  and  ability,  with  a  thorough  knowledge  of  real  es- 
tate law,  are  essential.  In  the  employment  of  an  abstracter,  a  high  degree  of 
trust  and  confidence  is  reposed."   Per  Ladd,  J.,  at  p.  149. — Eds. 
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may  do  so  aii4  have  the  benefit  of  tbe  co&tjract.  Qj^ick  v,  Ludbaum> 
3  Bulst.  30,  adjudged  a  contract  to  build  a  bouse  hinding  upon  the 
executors.  This  case  has  been  criticised,  and  sometimes  its  authority 
questioned,  but  the  modem  cases  in  England  and  the  decisions  of  the 
courts  of  this  State  are  in  hamiony  with  it.  It  is  cited  with  approval 
in  Siboni  v.  Eirkman,  1  M,  <t  W.  4)7,  and  in  many  other  cases.  The 
act  of  God  in  the  death  of  the  party  does  not  dissolve  the  contract  or 
excuse  performance,  except  in  the  case  of  a  contract  requiring  personal 
service,  and  then  the  law  will  imply  an  exception.  In  the  case  last 
referred  to  executors  were  held  entitled  to  enforce  a  contract  for  the 
exchange  of  pianos  made  by  their  testator  twenty  years  before  the 
bringing  of  the  action.  There  may  be  cases  in  which  the  executor 
may  not  be  compellable  to  perionn  a  contract  of  his  testator,  and 
yet  may  elect  to  do  so  and  entitle  himself,  in  his  representative 
capacity,  to  the  compensation.  Marshall  v.  Broadhurst,  1  Cr.  &  J. 
403;  S.  C,  1  l^rwhitt,  348,  was  for  work  and  materials  in  building  a 
house  which  the  testator  of  plaintiff  had  agreed  to  buildi  but  died 
before  the  work  was  begun  and  the  plaintiffs  were  held  entitled  to 
recover.  The  court  say,  that  in  case  of  such  a  contract,  if  the  exec- 
utors do  not  go  on  they  will  be  liable  to  damages  for  not  completing 
the  work,  and  if  they  go  on  they  may  recover  as  executors.  See, 
also,  Wentworth  v.  Cock,  10  A.  &  £.  42.  In  the  latter  case  Pattison, 
J.,  refers  to  a  case  at  Liverpod  where  a  contract  to  build  a  light-house 
was  held  to  be  personal,  and  therefore  not  assignable,  but  solely  on 
the  ground  of  its  being  a  matter  of  personal  skill  and  science,  clearl}' 
implying  that  but  for  that  element  in  the  contiiact  it  would  have  been 
assignable.  Sears  v.  Conover,  34  Ba^b.  331,  was  not  unlike  Went- 
worth V.  Cock,  except  that  the  action  was  an  action  by  the  assignee 
oi  an  executory  contract  for  non-peiformance  by  the  other  party. 
Within  tbe  principle  of  the  adjudications  in  this  State  this  con- 
tract was  assignable.  The  executor  of  the  extract  would  have 
been  bound  to  perform  it  to  entitle  him  to  recover  what  had  been 
earned,  and  to  prevent  an  action  for  non-performance.  It  was  a 
contract  not  capable  of  being  performed  in  person  by  Hackley.  At 
most,  he  could  only  employ  workmen  and  appoint  agents  and  over- 
seers of  the  work.  The  work  did  not  require  or  call  for  the  exercise 
of  any  peculiar  skill,  science  or  experience.  It  was  by  law  all  to  be 
done  imder  the  directions  of  the  city  inspector,  who  may  be  sup- 
posed to  have  been  in  possession  of  all  the  local  knowledge  and 
experience  essentia!  to  the  general  direction  of  the  work.  It  was 
merely  the  servile  labor  of  sweeping  and  cleaning  the  streets,  and 
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removing  the  garbage  as  specified  in  the  agreement  and  under  the 
general  supervision  of  the  city  inspector,  that  the  contractor  engaged 
for.    Work  upon  the  canals  of  this  State,  either  m  their  repair  or 
construction,  calls  for  more  of  skill  and  scientific  knowledge,  as  well  as 
of  experience,  than  this  work  could  call  for,  and  yet  contracts  for 
that  class  of  work  have  been  recognized  as  assignable  by  the  legisla- 
ture and  by  the  courts,  and  the  rights  of  assignees  protected  and 
enforced.     Munsell  v.  Lewis,  2  Den.  224.     So  contracts  for  the 
labor  of  convicts  in  the  State  prisons  have  been  expressly  held  as- 
signable, and  on  the  ground  that  notwithstanding  the  intimate  per- 
sonal relations  that  must  exist  between  the  contractor  and  the  convict 
laborers,  and  their  presence  at  all  times  within  the  prison  walls,  and 
their  opportunities  of  interfering  with  the  discipline  of  the  prison,  the 
contract  is  not  personal  in  its  character.    There  the  general  discipline 
and  government  of  the  prison  and  the  prisoners  was  with  the  warden 
and  other  officers,  while  here,  so  far  as  any  judgment  or  discretion 
is  to  be  exercised,  it  was  with  the  city  inspector.    The  circumstance 
that  by  the  statute  in  this  case  the  contract  was  to  be  awarded  as  the 
common  council  should  deem  for  the  best  interests  of  the  city,  does 
not  distinguish  this  case  from  those  referred  to.    This  provision  did 
not  refer  to  the  person  of  the  contractor,  but  to  the  terms  of  the  con- 
tract.   It  was  not  intended  to  enable  the  common  council  to  be  a 
respecter  of  persons  and  to  give  the  contract  to  favorites,  but  to  give 
them  a  discretion  to  choose  between  different  proposals,  relieving  the 
authorities  from  the  necessity  of  awarding  the  contract  to  the  lowest 
bidder  irrespective  of  the  terms  of  the  contract,  the  security  offered, 
or  the  fairness  or  sufficiency  of  the  compensation  to  insure  perform- 
ance with  reasonable  certainty.    This  statutory  provision  does  not 
change  the  character  of  the  work  or  import  into  the  contract  any 
unusual  terms,  or  destroy  its  assignability.    The  assignment  of  the 
contract  and  the  interest  of  the  contractor  imder  it  did  not  terminate 
the  agreement  or  authorize  its  rescission  or  abandonment  by  the  city. 

All  concur. 

Judgment  accordingly.^ 

■ 

» See  alflo  N.  Y.  Bank  Note  Co.  v.  Hamilton  B.  N.  Co.  (1905),  180  N.  Y.  280, 
73  N.  E.  48. 

Agreement  by  D.  to  buy  beer  only  from  a  certain  brewing  company,  hdd, 
unassignable  by  it  without  D.'s  consent.  Jetter  v.  ScoUan  (1906),  48  Misc. 
(N.  Y.)  546,  affd.  114  App  Div  902. 

"That  the  contract  callmg  tor  the  performance  of  certain  painting,  decoratings 
whitewashing  and  wall-paper  work  was  assignable  is  established  by  many  au- 
thorities.   *    *    *    Thus  a  contract  to  build  a  steamboat,  to  erect  a  synagogue, 
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THE  BRITISH  WAGON  COMPANY  AND  THE  PARKGATE 

WAGON  COMPANY  v.  LEA  &  CO. 

In  the  Queen's  Bench,  1880 
[Reported  in  Law  Reports,  5  Queen's  Bench  Division,  149] 

The  judgment  of  the  Court  (Cockbum,  C.  J.,  and  Manisty,  J.) 
was  delivered  by 

CocKBURN,  C.  J.  This  was  an  action  brought  by  the  plaintiffs 
to  recover  rent  for  the  hire  of  certam  railway  wagons,  alleged  to  be 
payable  by  the  defendants  to  the  plaintiffs,  or  one  of  them,  under 
the  following  circumstances: 

By  an  agreement  in  writing  of  February  10th,  1874,  the  Parkgate 
Wagon  Ccfmpany  let  to  the  defendants,  who  are  coal  merchants,  fifty 
railway  wagons  for  a  term  of  seven  years,  at  a  yearly  rent  of  £600  a 
year,  payable  by  equal  quarterly  payments.  By  a  second  agreement 
of  June  13th,  1874,  the  company  in  like  manner  let  to  the  defendants 
fifty  other  wagons,  at  a  yearly  rent  of  £625,  payable  quarterly  Uke 
the  former. 

Each  of  these  agreements  contained  the  following  clause:  "The 
owners,  their  executors,  or  administrators,  will  at  all  times  during 
the  said  term,  except  as  herein  provided,  keep  the  said  wagons  in 
good  and  substantial  repair  and  working  order,  and,  on  receiving 
notice  from  the  tenant  of  any  want  of  repairs,  and  the  number  or 
numbers  of  the  wagons  requiring  to  be  repaired,  and  the  place  or 
places  where  it  or  they  then  is  or  are,  will,  with  all  reasonable  de- 
spatch, cause  the  same  to  be  repaired  and  put  into  good  working 
order.'' 

On  October  24th,  1874,  the  Parkgate  Company  passed  a  resolu- 
tion, under  the  129th  section  of  the  Companies  Act,  1862,  for  the 
voluntary  winding  up  of  the  company.  Liquidators  were  apix)inted, 
and  by  an  order  of  the  Chancery  Division  of  the  High  Court  of  Jus- 
tice, it  was  ordered  that  the  winding  up  of  the  company  should  be 
continued  under  the  supervision  of  the  Court. 

and  to  build  a  railroad,  has  been  held  to  be  assignable;  for  it  is  plain,  as  in  the 
case  at  bar,  that  such  contract  involves  no  personal  confidential  relation  and  no 
exceptional  personal  skill  or  knowledge  the  requirement  of  which  alone  would 
make  a  case  non-assignable."  Woodward,  J.,  in  Janvey  v.  Loketz  (1907),  122 
App.  Div.  (N.  Y.)  411,  citing  the  principal  case. — Eda, 
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By  an  indenture  of  April  Ist,  1878,  the  Parkgate  Company  a»» 
signed  and  transferred,  and  the  liquidators  confirmed  to  the  British 
Company  and  their  assigns,  among  other  things,  all  sums  of  money, 
whether  payable  by  way  of  rent,  hire,  interest,  penalty,  or  damage, 
then  due,  or  thereafter  to  become  due,  to  the  Parkgate  Company,  by 
virtue  of  the  two  contracts  with  the  defendants,  t<^ether  with  the 
benefit  of  the  two  contracts,  and  all  the  interest  of  the  Parkgate  Com- 
pany and  the  said  liquidators  therein;  the  British  Company,  on  the 
other  hand  covenanting  with  the  Parkgate  Company  ''to  observe 
and  perform  such  of  the  stipulations,  conditions,  provisions*  and 
agreements  contained  in  the  said  contracts  as,  according  to  the  terms 
thereof  were  stipulated  to  be  observed  and  performed  by  the  Park- 
gate  Company."  On  the  execution  of  this  assignment  the  British 
Company  took  over  from  the  Parkgate  Company  the  repairing  sta- 
tions, which  had  previously  been  used  by  the  Parkgate  Company  for 
the  repair  of  the  wagons  let  to  the  defendants,  and  also  the  staff  of 
workmen  employed  by  the  latter  company  in  executing  sueb  repairs. 
It  was  expressly  found  that  the  British  Company  have  ever  since 
been  ready  and  willing  to  execute,  and  have,  with  all  due  diligenoe, 
executed  all  necessary  repairs  to  the  said  wagons.  This,  however, 
they  have  done  under  a  special  agreement  come  to  between  the  par- 
ties since  the  present  dispute  has  arisen,  without  prejudice  to  their 
respective  rights. 

In  this  state  of  things  the  defendants  asserted  their  right  to  treat 
the  contract  as  at  an  end,  on  the  ground  that  the  Parkgate  Company 
had  incapacitated  themselves  from  performing  the  contract,  first, 
by  going  into  voluntary  liquidation;  secondly,  by  assigning  the  con- 
tracts, and  giving  up  the  repairing  stations  to  the  British  Company, 
between  whom  and  the  defendants  there  was  no  privity  of  contract, 
and  whose  services,  in  substitution  for  those  to  be  performed  by  the 
Parkgate  Compcmy  under  the  contract,  they  the  defendants  were 
not  bound  to  accept.  The  Parkgate  Company  not  acquiescing  in 
this  view,  it  was  agreed  that  the  facts  should  be  stated  in  a  special 
case  for  the  opinion  of  this  Court,  the  use  of  the  wagons  by  the  de- 
fendants bemg  in  the  meanwhile  continued  at  a  rate  agreed  on  be- 
tween the  parties,  without  prejudice  to  either,  with  reference  to  their 
respective  rights. 

The  first  ground  taken  by  the  defendants  is  in  our  opinion  alto- 
gether untenable  in  the  present  state  of  things,  whatever  it  may  be 
when  the  affairs  of  the  company  shall  have  been  wound  lip,  and  the 
company  itself  shall  have  been  dissolved  under  the  111th  section  of 
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the  Act.  Pendiiig  -the  winding-up,  the  company  sis'by  ftbe  effect  of 
§§  95  and  181  kept  alive,  the  liquidator  having  power  to  carry  on 
the  busiaees,  ''bo  far  as  may  be  necessary  for  the  beneficial  winding- 
up  of  the  company/'  which  the  contmued  letting  of  these  wagons, 
and  the  receipt  of  the  rent  payable  in  .respect  of  them,  would,  we  pre- 
sume, be. 

What  would  be  the  position  of  the  parties  ^n  the  dissolution  of  the 
company  it  is  unnecessary  for  the  present  puipoee  to  consider. 

The  main  contention  on  the  part  of  the  defendants,  ^o^ever,  was 
that,  as  the  Parkgate  Company  had,  by  assigning  tbe  contracts,  and 
by  ioiaking  over  their  repairing  stations  to  the  British  Company, 
incapacitated  theinselves  to  fulfil  their  obligation  to  keep  the 'wagons 
in  repair,  that  company  had  no  right,  as  between  th^nselves  and  the 
defendants,  to  substitute  a  third  party  to  do  the. work  they  had  en- 
gaged to  perform,  nor  were  the  defendants  bound  to  accept  the  party 
so  substituted  as  the  one  to  whom  they  were  to  look  for  perfoimance 
of  the  contract ;  the  contiiact  was  therefore  at  an  end. 

The  authority  princifmlly  relied  on  in  support  of  this  contention 
was  the  case  of  Bobson  v.  Orummond,^  approved  of  by  this  Ciourt  in 
Humble  v.  Hunter.^  In  Robson  v.  Drummond  ^  a  carriage  havi^g 
been  hired  by  the  defendant  of  one  Sharps  a  coachmaker,  for  five 
years,  at  a  yearly  rent,  payable  in  advance  each  year,  the  carriage 
to  be  kept  in  repair  and  painted  once  a  year  by  the  inaker-^Robson 
being  then  a  partner  in  the  business,  but  unknown  to  the  defendant — 
on  Sharp  retiring  from  the  business  after  three  years  had  expired, 
and  making  over  all  interest  in  the  business  and  property  in  the  goods 
to  Robson,  it  was  held,  that  the  defendant  could  not  be  sued  on  the 
contract — ^by  Lord  Tenterden  on  the  ground  that  ''the  defendant 
might  have  been  induced  to  enter  into  the  ccHitract  by  reason  of  the 
personal  confidence  which  he  reposed  in  Sharp,  and  theref<»*e  might 
have  agreed  to  pc^  money  in  advance,  for  which  reason  the  defendant 
had  a  right  to  object  to  its  being  performed  by  any  other  pei»on;" 
and  by  Littledale  and  Parke,  JJ.,  on  the  additioniU  ground  that  the 
defendant  had  a  right  to  the  personal  services  of  Sharp,  and  to  uhe 
benefiit  of  his  judgment  and  taste,  to  -the  end  of  the  contcac?t, 

^  In  like  manner,  where  goods  are  ordered  of  a  particular  /manJ4fao- 
turer,  another,  who  has  succeeded  to  his  business,  cannot  ^iiQpute 
the  order,  ao  as  to  bind  the  customer,  who  has  not  b^^a  iti^^e' wtvare 
of  the  transfer  of  the  buiuness,  to  acci^pt  the  goods.  The  jitter  >i^ 
entitled  to  refuse  to  deal  with  any  other  than  the  manufactui^r  whose 

^  2.  B.  &  Ad.  303.  >12Q.  B.310.  *2B.<feAd.303. 
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goods  he  intended  to  buy.    For  this  Boulton  v.  Jones  ^  is  a  sufficient 
authority.    The  case  of  Robson  v.  Dnimmond  '  comes  nearer  to  the 
present  case,  but  is,  we  think,  distinguishable  from  it.    We  entirely 
concur  in  the  principle  on  which  the  decision  in  Robson  v.  Drum- 
mond  '  rests,  namely,  that  where  a  person  contracts  with  another 
to  do  work  or  perform  service,  and  it  can  be  inferred  that  the  person 
employed  has  been  selected  with  reference  to  his  individual  skill, 
competency,  or  other  personal  qualification,  the  inability  or  unwilling- 
ness of  the  party  so  employed  to  execute  the  work  or  perform  the 
service  is  a  sufficient  answer  to  any  demand  by  a  stranger  to  the  orig- 
inal contract  of  the  performance  of  it  by  the  other  party,  and  en- 
titles the  latter  to  treat  the  contract  as  at  an  end,  notwithstanding 
that  the  person  tendered  to  take  the  place  of  the  contracting  party 
may  be  equally  well  qualified  to  do  the  service.    Personal  perform- 
ance is  in  such  a  case  of  the  essence  of  the  contract,  which,  conse- 
quently, cannot  in  it^  absence  be  enforced  against  an  unwilling  party. 
But  this  principle  appears  to  us  inapplicable  in  the  present  instance, 
inasmuch  as  we  cannot  suppose  that  in  stipulating  for  the  repair  of 
these  wagons  by  the  company-— a  rough  description  of  work  which 
ordinary  workmen  conversant  with  the  business  would  be  perfectly 
able  to  execute — the  defendants  attached  any  importance  to  whether 
the  repairs  were  done  by  the  company,  or  by  any  one  with  whom  the 
company  might  enter  into  a  subsidiary  contract  to  do  the  work.    All 
that  the  hirers,  the  defendants,  cared  for  in  this  stipulation  was  that 
the  wagons  should  be  kept  in  repair;  it  was  indifferent  to  them  by 
whom  the  repairs  should  be  done.   Thus  if,  without  going  into  liquida- 
tion, or  assigning  these  contracts,  the  company  had  entered  into  a 
contract  with  any  competent  party  to  do  the  repairs,  and  so  had 
procured  them  to  be  done,  we  cannot  think  that  this  would  have  been 
a  departure  from  the  terms  of  the  contract  to  keep  the  wagons  in 
repair.    While  fully  acquiescing  in  the  general  principle  just  referred 
to,  we  most  take  care  not  to  push  it  beyond  reasonable  limits.    And 
we  cannot  but  think  that,  in  applying  the  principle,  the  Court  of 
Queen's  Bench  in  Robson  v.  Drummond  ^  went  to  the  utmost  length 
to  which  it  can  be  earned,  as  it  is  difficult  to  see  how  in  repairing  a 
carriage  when  necessary,  or  painting  it  once  a  year,  preference  would 
be  given  to  one  coacbmaker  over  another.    Much  work  is  contracted 
f Of ,  which  it  is  known  can  only  be  executed  by  means  of  subcontracts; 
much  is  contracted  tor  as  to  which  it  is  indifferent  to  the  party  for 

<2  H.  &  N.  564.  *2  B  &  Ad.  308. 

ibid.  « Ibid. 
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whom  it  is  to  be  done,  whether  it  is  done  by  the  immediate  party  to 
the  contract,  or  by  som!e  one  on  hid  behalf.  In  all  these  cases  the 
maxim  QuifacU  per  aUvmfacU  per  se  applies. 

In  the  view  we  take  of  the  case,  therefore,  the  repair  of  the  wagons, 
undertaken  and  done  by  the  British  Company  under  their  contract 
with  the  Parkgate  Company,  is  a  sufficient  performance  by  the  latter 
of  their  engagement  to  repair  under  their  contract  with  the  defend- 
ants. Consequently,  so  long  as  the  Parkgate  Company  continues 
to  exist,  and,  through  the  British  Company,  continues  to  fulfil  its 
obligation  to  keep  the  wagons  in  repair,  the  defendants  cannot,  in 
our  opmion,  be  beard  to  say  that  the  former  company  is  not  entitled 
to  the  i)erformance  of  the  contract  by  them,  on  the  ground  that  the 
company  have  incapacitated  themselves  from  performing  their  obli- 
gations under  it,  or  that,  by  transferring  the  performance  thereof 
to  others,  they  have  absolved  the  defendants  from  further  perform- 
ance on  their  part. 

That  a  debt  accruing  due  under  a>  contract  can,  since  the  passing 
of  the  Judicature  Acts,  be  assigned  at  law  as  well  as  equity,  cannot 
sinqe  the  deciaon  in  Brice  v.  Bannister  ^  be  disputed. 

We  are  therefore  of  opinion  that  our  judgment  must*  be  for  the 
plaintiffs  for  the  amount  claimed 


ARKANSAS   VALLEY  SMELTING   COMPANY  v.   BELDEN 

MINING  COMPANY 

In  the  Supreme  Court  of  the  United  States,  1888 

[Reported   in   127   United  States,   379] 

This  was  an  action  brought  by  a  smelting  company,  incorporated 
by  the  laws  of  Missouri,  against  a  mining  company,  incorporated 
by  the  laws  of  Maine,  and  both  doing  business  in  Colorado  by  virtue 
of  a'  compliance  with  its  laws,  to  recover  damages  for  the  breach  of  a 
contract  to  deliver  ore,  made  by  the  defendant  with  Billing  &  Eilers, 
and  assigned  to  the  plaintiff.  The  material  allegations  of  the  com- 
plaint were  as  follows: 

On  Jul};  12th,  1881,  a  contract  in  writing  was  made  between  the 
defendant  of  the  first  part  and  Billing  &  Eilers  of  the  second  part, 

laQ.  B.  D.56d. 
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by  which  it  was  agreed  that  the  defendant  should  sell  and  deliver 
to  Billing  &  Eilers  at  their  smelting  works  in  LeadviUe  ten  thousand 
tons  of  carbonate  lead  ore  from  its  mines  at  Red  Cliff,  at  the  rate  of 
at  least  fifty  tons  a  day,  beginning  upon  the  completion  of  a  railroad 
from  LeadviUe  to  Red  Cliff,  and  continuing  until  the  whole  should 
have  been  delivered,  and  that  "all  ore  so  delivered  shall  at  once  upon 
the  delivery  thereof  become  the  property  of  the  second  party;"  and 
it  was  further  agreed  as  follows: 

''The  value  of  said  ore  and  the  price  to  be  paid  therefor  shall  be 
fixed  in  lots  of  about  one  hundred  tons  each;  that  is  to  say,  as  soon 
as  such  ia  lot  of  ore  shall  have  been  delivered  to  said  second  x>arty, 
it  shall  be  8anq>led  at  the  works  ot  said  second  party,  and  the  sample 
assayed  by  either  or  both  of  the  parties  hereto,  and  the  value  of  such 
lots  of  ore  shall  be  fixed  by  such  assay;  in  case  the  parties  hereto 
cannot  agree  as  to  such  assay,  they  shall  agree  upon  some  third  dis* 
interested  and  competent  party,  whose  assay  shall  be  final.  The  price 
to  be  paid  by  said  second  party  for  such  lot  of  ore  shall  be  fixed  on 
the  basis  hereinafter  agreed  upon  by  the  closing  New  York  quotas 
tions  for  silver  and  common  lead,  on  the  day  of  the  delivery  of  saipple 
bottle,  and  so  on  until  all  of  said  ore  shall  have  been  delivered. 

"Said  second  party  shall  pay  said  first  party  at  said  LeadviUe  for 
each  such  lot  of  ore  at  once,  upon  the  determination  of  its  assay  value, 
at  th6  following  prices,"  specifying,  by  reference  to  the  New  York 
quotations,  the  price  to  be  paid  per  pound  for  the  lead  contained  in 
the  ore,  and  the  price  to  be  paid  for  the  silver  couta^ied  in  each  ton 
of  ore,  varying  according  tp  the  proportions  of  silica  and  of  iron  in 
the  ore. 

The  coH^plaipt  further  alleged  that  the  railroad  was  completed 
on  November  30th,  1881,  and  thereupon  the  defendant,  under  and  in 
compliance  with  the  contract,  began  to  deUver  ore  to  BUUng  & 
Eilers  at  their  smelting  works,  and  delivered  167  tons  between  that 
date  and  January  1st,  1882,  when  "the  said  firm  of  BUling  A  EUers 
was  dissolved,  and  the  said  contract  and  the  business  of  said  firm,  and 
the  smelting  works  at  which  said  ores  were  to  be  deUvered^  were  sold, 
assigned,  and  transferred  to  G.  Billing,  whereof  the  defendant  had  due 
notice;"  that  after  such  transfer  and  assignment  the  defendant 
continued  to  deliver  ore  under  the  contract,  and  between  Janu- 
ary 1st  and  April  21st,  1882,  deUvered  to  Billing  at  said  smelting 
works  804  tons;  that  on  May  1st,  1882,  the  contract,  together  with 
the  smelting  works,  was  sold  and  conveyed  by  BiUing  to  the  pbJnttff, 
whereof  the  defendant  had  due  notice;  that  the  defendant  then 
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ceased  to  deliver  ore  under  the  eontract,  and  afterward  refused  to 
perform  the  contract,  and  gave  notice  to  the  plaintiff  that  it  con- 
sidered the  contract  cancelled  and  annulled;  that  all  the  ore  so  de- 
livered under  the  contract  was  paid  for  according  to  its  terms;  that 
''the  plaintiff  and  its  said  assignors  were  at  all  times  during  their 
respective  ownerships  ready,  able,  and  willing  to  pay  on  the  like 
terms  for  each  lot  as  delivered,  when  and  as  the  defendant  should 
deliver  the  same,  according  to  the  terms  of  said  contract,  and  the 
time  of  payment  was  fixed  on  the  day  of  delivery  of  the  'sample 
bottle,'' by  which  expression  was,  by  the  custom  of  the  trade,  intended 
the  completion  of  the  assay  or  test  by  which  the  value  of  the  ore  was 
definitely  fixed;"  and  that  ''the  said  Billing  &  ESlers^  and  the  said 
G.  Billing,  their  successor  and  assignee,  at  all  times  since  the  delivery 
of  said  contract,  and  during  the  respective  (periods  when  it  was  held 
by  them  respectively,  were  able,  ready,  and  willing  to  and  did  comply 
with  and  perform  all  the  terms  of  the  same,  so  far  as  they  were  by 
said  ccmtract  required;  and  the  said  plaintiff  has  been,  at  all  times 
able,  ready,  and  willing  to  perform  and  comply  with  the  terms  thereof, 
and  has  from  time  to  time,  since  the  said  contract  was  assigned  to  it, 
so  notified  the  defendant." 

The  defendant  demurred  to  the  complaint  for  various  reasons, 
one  of  which  was  that  the  contract  therein  set  forth  could  not  be 
assigned,  but  was  personal  in  its  nature,  and  could  not,  by  the  pre- 
tended assignment  thereof  to  the  plaintiff,  vest  the  plaintiff  with  any 
power  to  sue  the  defendant  for  the  alleged  breach  of  contract. 

The  Circuit  Court  sustained  the  demurrer,  and  gave  judgment 
for  the  defendant;  and  the  plaintiff  sued  out  this  writ  of  error. 

Gray,  J.,  after  stating  the  case  as  above  reported,  delivered  the 
opinion  of  the  Court. 

If  the  assignment  to  the  plaintiff  of  the  contract  sued  on  was  valid, 
the  plaintiff  is  the  real  party  in  interest,  and  as  such  entitled,  under 
the  practice  in  Colorado,  to  maintain  this  action  in  its  own  name. 
Rev.  Stat.,  §  914;  Colorado  Code  of  Civil  Procedure,  §  3;  Albany  <fe 
Rensselaer  Co.  v.  Lundberg,  121  U.  S.  451.*    The  vital  question  in 

>  The  Personal  Property  Law  of  New  York  (Consolidated  Laws,  chap.  41), 
Bee.  41, — ^formerly  Code  of  Civil  Procedure,  sec.  1909/r-proYideif:  "Where  a 
claim  or  demand  can  be  tratisferred,  the  transfer  thereof  passes  an  interest,  which 
the  transferee  may  enforce  by  an  action  or  special  proceeding,  or  interpose  as  a 
defence  or  counterclaim,  in  his  own  name,  as  the  transferor  might  have  done; 
subject  to  any  defence  or  counterclaim,  existing  against  the  transferor,  before 
notice  of  the  transfer,  or  against  the  transferee.  But  this  section  does  not  apply, 
where  the  rights  or  liabilities  of  a  party  to  a  claim  or  demand,  which  is  transferred* 
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the  case,  therefore,  is  whether  the  contract  between  the  defendant  and 
Billing  &  Eilers  was  assignable  by  the  latter,  under  the  circumstances 
stated  in  the  complaint. 

At  the  present  day,  no  doubt,  an  agreement  to  pay  money,  or  to 
deliver  goods,  may  be  assigned  by  the  person  to  whom  the  money  is 
to  be  paid  or  the  goods  are  to  be  delivered,  if  there  is  nothing  in  the 
terms  of  the  contract,  whether  by  requiring  something  to  be  after- 
ward done  by  him,  or  by  some  other  stipulation,  which  manifests  the 
intention  of  the  parties  that  it  shall  not  be  assignable. 

But  every  one  has  a  right  to  select  and  determine  with  whom 
he  will  contract,  and  cannot  have  another  person  thrust  upon  him 
without  his  consent.  In  the  familiar  phrase  of  Lord  Denman,  ''You 
have  the  right  to  the  benefit  you  anticipate  from  the  character, 
credit,  and  substance  of  the  party  with  whom  you  contract."  Humble 
V.  Hunter,  12  Q.  B.  310,  317;  Winchester  v.  Howard,  97  Mass.  803> 
305;  Boston  Ice  C!o.  v.  Potter,  123  Mass.  28;  King  v.  Batterson, 
13  R.  I.  117,  120;  Lansden  v.  McCarthy,  45  Missouri,  106.  The 
rule  upon  this  subject,  as  applicable  to  the  case  at  bar,  is  well  expressed 
in  a  recent  English  treatise.  ''Rights  arising  out  of  contract  can- 
not be  transferred  if  they  are  coupled  with  liabilities,  or  if  th^  involve 
a  relation  of  personal  confidence  such  that  the  party  whose  agreement 
conferred  those  rights  must  have  intended  them  to  be  exercised  only 
by  him  in  whom  he  actually  confided."  Pollock  on  Contracts  (4th 
ed.),  425. 

The  contract  here  sued  on  was  one  by  which  the  defendant  agreed 
to  deliver  ten  thousand  tons  of  lead  ore  from  its  mines  to  Billing  & 
Eilers  at  their  smelting  works.  The  ore  was  to  be  delivered  at  the 
rate  of  fifty  tons  a  day,  and  it  was  expressly  agreed  that  it  should 
become  the  property  of  Billing  &  Eilers  as  soon  as  delivered.  The 
price  was  not  fixed  by  the  contract,  or  payable  upon  the  delivery  of 
the  ore.  But,  as  often  as  a  hundred  tons  of  ore  had  been  delivered, 
the  ore  was  to  be  assayed  by  the  parties  or  one  of  them,  and,  if  they 
could  not  agree,  by  an  umpire;  and  it  was  only  after  all  this  had  been 
done,  and  according  to  the  result  of  the  assay,  and  the  proportions 
of  lead,  silver,  silica,  and  iron,  thereby  proved  to  be  in  the  ore,  that 
the  price  was  to  h§  ascertained  and  paid.  During  the  time  that 
must  elapse  between  the  delivery  of  the  ore  and  the  ascertainment  and 
payment  of  the  price,  the  defendant  had  no  security  for  its  payment, 

are  regulated  by  special  provisioD  of  law  ' mr  does  it  vary  the  rights  or  liabilities 
of  a  party  to  a  negotiable  instrumeDt,  which  id  transferred."  Similar  statutes 
exist  in  numerous  other  States. — ^Eds. 
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except  in  the  character  and  solvency  of  Billing  &  Eilers.  The  defend- 
ant, therefore,  could  not  be  compelled  to  accept  the  liability  of  iany 
other  person  or  corporation  as  a  substitute  for  the  liability  of  those 
with  whom  it  had  contracted. 

The  fact  that  upon  the  dissolution  of  the  firm  of  Billing  &;  Eilers, 
and  the  transfer  by  Eilers  to  Billing  of  this  contract,  together  with 
the  smelting  works  and  business  of  the  partnership,  the  defendant 
continued  to  deliver  ore  to  Billing  according  to  the  contract,  did  not 
oblige  the  defendant  to  deliver  ore  to  a  stranger,  to  whom  Billing  had 
unflertaken,  without  the  defendant's  consent,  to  assign  the  contract. 
The  change  in  a  partnership  by  the  coming  in  or  the  withdrawal  of  a 
partner  might  perhaps  be  held  to  be  within  the  contaoaplation  of  the 
parties  originally  contracting;  but,  however  that  may  be,  an  assent 
to  such  a  change  in  the  one  party  cannot  estop  the  other  to  deny  the 
validity  of  a  subsequent  assignment  of  the  whole  contract  to  a  stranger. 
The  technical  rule  of  law,  reoc^nized  in  Murray  v.  Harway,  56  N.  Y. 
337,  cited  for  the  plaintifif ,  by  which  a  lessee's  express  covenant  not  to 
assign  has  been  held  to  be  wholly  determined  by  one  assignment  with 
the  lessor's  consent,  has  no  application  to  this  case. 

The  cause  of  action  set  forth  in  the  complaint  is  not  for  any  faUure 
to  deliver  oi^  to  Billing  before  his  asdgnment  to  the  plaintiff  (which 
might  perhaps  be  an  assignable  chose  in  action),  but  it  is  for  a  refusal 
to  deliver  ore  to  the  plaintiff  since  this  assignment.  Performance  and 
readiness  to  perform  by  the  plaintiff  and  its  assignors,  during  the 
periods  for  which  they  respectively  held  the  contract,  is  all  that  is 
alleged;  there  is  no  allegation  that  Billing  is  ready  to  pay  for  any  ore 
delivered  to  the  plaintiff.  In  short,  the  plaintiff  undertakes  to. step 
into  the  shoes  of  Billing,  and  to  substitute  its  liability  for  his.  The 
defendant  had  a  perfect  right  to  decline  to  assent  to  this,  and  to  refuse 
to  recognize  a  party,  with  whom  it  had  never  contracted,  as  entitled 
to  demand  further  deliveries  of  ore.^ 

^  That  the  assignor,  however,  still  (xmtiQues  liable  though  asedgiunent  be  per- 
mitted, aee  Rocheeter  Lantern  Go.  v.  Stiles,  etc.  Press  Co.  (1892),  135  N.  Y.  209, 
where  Earl,  C.  J.,  said:  ''The  contract  was  not  purely  personal  in  the  sense  that 
Kelly  was  bound  to  perform  in  person,  as  his  only  obligation  was  to  pay  for  the 
dies  when  delivered,  and  that  obligation  could  be  discharged  by  any  one.  He 
could  not,  however,  by  the  assignment  absolve  himself  from  all  obligations  under 
the  contract.  The  obligations  of  the  contract  still  rested  upon  him,  and  resort 
oould  still  be  made  to  him  for  the  payment  of  the  dies  in  case  the  assignee  did  not 
pay  for  them  when  tendered  to  it." 

See  also,  Hudson  River,  etc.,  Co.  v.  Cement  Co.  (1903),  41  Misc.  (N.  Y.)  254 
(assignor  after  the  assignment  is  ''liable  simply  as  a  surety.'') — Eds. 
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The  cases  cited  in  the  careful  brief  of  the  plaintiff's  counsel,  as 
tending  to  support  this  action,  are  distinguishable  from  the  case  at 
bar,  and  the  principal  ones  may  be  classified  as  follows: 

First.  Cases  of  agreements  to  sell  aiid  deliver  goods  for  a  fixed 
price,  payable  in  cash  on  delivery,  in  which  the  owner  n^ould  receive 
the  price  at  the  time  of  parting  with  his  property,  nothing  further 
would  retnain  to  be  done  by  the  purchaser,  and  the  rights  of  the  seller 
could  not  be  affected  by  the  question  whether  the  price  was  paid  by 
the  persoii  with  whom  he  originally  contracted  or  by  an  assignee. 
Sears  v.  Conover,  3  Keyea,  113,  and  4  Abbott  (N.  Y.  App.)i  1T9; 
Tyter  V.  Barrows,  6  Robertson  (N.  Y.),  104. 

Second;  Cases  upon  the  question  how  far  executors  succeed  to 
rights  and  liabilities  under  a  contract  of  their  testator.  Hambly  v. 
Trott,  Cowper,  371,  376;  Wentworth  v.  Cock,  10  Ad.  &  El.  42,  and 
2  Per.  &  Dav.  251;  Williams  on  Executors  (7th  ed.),  1723-25.  Assign- 
ment by  operation  of  law,  as  in  the  case  ot  an  executor,  is  quite 
different  from  assignment  by  act  of  the  party;  and  the  one  might  be 
held  to  have  been  in  the  contemplation  of  the  parties  to  this  contract 
although  the  other  was  not.  A  lease,  for  instance,  even  if  containing 
an  express  covenant  against  assignment  by  the  lessee,  passes  to  his 
executor.  And  it  is  by  no  means  clear  that  aii  executor  would  be 
bound  to  perform,  or  would  be  entitled  to  the  benefit  <A,  such  a  con* 
tract  as  that  now  in  question.  Dickinson  v.  Calahan,  19  Pemu  St.  227. 

Third.  Cases  of  assignments  by  contractors  for  public  works, 
in  which  the  contracts,  and  the  statutes  under  whieh  they  were 
made,  were  held  to  permit  all  persons  to  bid  for  the  contracts,  and  to 
execute  them  through  third  persons.  Taylor  v.  Palmer,  31  Calif omia, 
240,  247;  St.  LoUis  v.  Clemens,  42  Missouri,  69;  Philadelphia  v. 
Lockhardt,  73  Petin.  St.  211;  Devlin  Sr.  New  York,  63  N.  Y.  8. 

Fourth.  Other  cases  of  contracts  assigned  by  the  party  who 
was  to  do  certain  work,  not  by  the  party  who  was  to  pay  for  it,  and 
in  which  the  question  was  whether  the  work  was  of  such  a  nature 
that  it  was  intended  to  be  performed  by  the  original  contractor  only. 
Robson  V.  Drummond,  2  fi.  A  Ad.  303;  British  Wj^on  Co.  v.  Lea, 
5  Q.  B.  D.  149 ;  Parsons  v.  Woodward,  2  Zabriskie,  196. 

Without  considering  whether  all  the  cases  cited  were  well  decided, 
it  is  sufficient  to  say  that  none  of  them  can  control  the  decision  of  the 
preseiit  case. 

JudgmerU  affirmed^ 

^  See  article,  18  Harv.  Law  Rev.  23.— Eds. 
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BOSTON  ICE  COMPANY  v.  POTTER 

In  the  Supreme  Judicial  Court  of  Massachusetts,  1877 
[Reported  in  123  Massachusetts,  28] 

Contract  on  an  account  annexed,  for  ice  sold  and  delivered 
between  April  1st,  1874,  and  April  1st,  1875.  Answer,  a  general 
denial. 

At  the  trial  in  the  Superior  Court,  before  Wilkinson,  J.,  with- 
out a  jury,  tiie  plaintiff  offered  evidence  tending  to  show  the  delivery 
of  the  ice  and  its  acceptance  and  use  by  the  defendant  from  April  Ist, 
1874,  to  April  1st,  1875,  and  that  the  price  claimed  in  the  declaration 
was  the  market  price.  It  appeared  that  the  ice  was  delivered  -and 
used  at  the  defendant's  residence  in  Boston,  and  the  amount  left 
daily  was  regulated  by  the  orders  received  there  from  the  defendant's 
servants;  that  the  defendant,  in  1873,  was  supplied  with  ice  by  the 
plaintiff,  but,  on  account  of  some  dissatisfaction  with  the  manner  of 
eupply,  terminated  his  contract  with  it;  that  the  defendant  then  made 
a  contract  with  the  Citizens'  Ice  Company  to  furnish  him  with  ice; 
that  some  time  before  April,  1874,  the  Citizens'  Ice  Company  sold 
its  business  to  the  plaintiff,  with  the  privilege  of  supplying  ice  to  its 
customers.  There  was  some  evidence  tending  to  show  that  the  pliun- 
tiff  gave  notice  of  this  change  of  business  to  the  defendant,  and  in- 
formed him  of  its  intended  supply  of  ice  to  him;  but  this  was  con- 
tradicted on  the  part  of  the  defendant. 

The  judge  found  that  the  defendant  received  no  notice  from  the 
plaintiff  until  after  all  the  ice  had  been  delivered  by  it,  and  ihsA,  there 
was  no  contract  of  sale  between  the  parties  to  this  action  except  what 
was  to  be  implied  from  the  delivery  of  the  ice  by  the  plaintiff  to  the 
defendant  and  its  use  by  him;  and  ruled  that  the  defendant  had  a 
right  to  assume  that  the  ice  in  question  was  delivered  by  the  Citizens' 
Ice  Company,  and  that  the  plaintiff  eould  not  maintain  this  action. 
The  plaintiff  alleged  exceptions. 

Endicott,  J.  To  entitle  the  plaintiff  to  recover,  it  must  show 
some  contract  with  the  defendant.  There  was  no  express  contract, 
and  upon  the  facts  stated  no  contract  is  to  be  implied.  The  defendant 
had  taken  ice  from  the  plaintiff  in  1873,  but,  on  account  of  some 
dissatisfaction  with  the  manner  of  supply,  he  terminated  his  con- 
tract, and  made  a  contract  for  his  supply  with  the  Citizens'  loe 
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Company.  The  plaintiff  afterward  delivered  ice  to  the  defendant  for 
one  year  without  notifying  the  defendant,  as  the  presiding  judge  has 
found,  that  it  had  bought  out  the  business  of  the  Citizens'  Ice  Com- 
pany, until  after  the  delivery  and  consumption  of  the  ice. 

The  presiding  judge  has  decided  that  the  defendant  had  a  right  to 
assume  that  the  ice  in  question  was  delivered  by  the  Citizens'  Ice 
Company,  and  has  thereby  necessarily  found  that  the  defendant's 
contract  with  that  company  covered  the  time  of  the  delivery  of  the  ice. 

There  was  no  privity  of  contract  established  between  the  plaintiff 
and  defendant,  and  without  such  privity  the  possession  and  use  of 
the  property  will  not  support  an  implied  assumpsit.  Hills  v.  Sneil, 
104  Mass.  173,  177.  And  no  presumption  of  assent  can  be  implied 
from  the  reception  and  use  of  the  ice,  because  the  defendant  bad  no 
knowledge  that  it  was  furnished  by  the  plaintiff,  but  supposed  that 
he  received  it  under  the  contract  made  with  the  Citizens'  Ice  Com- 
pany.  Of  this  change  he  was  entitled  to  be  informed. 

A  party  has  a  right  to  select  and  determine  with  whom  he  will  con- 
tract, and  cannot  have  another  person  thrust  upon  him  without  his 
consent.  It  may  be  of  importance  to  him  who  performs  the  contract, 
as  when  he  contracts  with  another  to  paint  a  picture,  or  write  a  book, 
or  furnish  articles  of  a  particular  kind,  or  when  he  relies  upon  the 
character  or  qualities  of  an  individual,  or  has,  as  in  this  case,  reasons 
why  he  does  not  wish  to  deal  with  a  particular  party.  In  all  these 
cases,  as  he  may  contract  with  whom  he  pleases,  the  sufficiency  of  his 
reasons  for  so  doing  cannot  be  inquired  into.  If  the  defendant,  be- 
fore receiving  the  ice,  or  during  its  delivery,  had  received  notice  of 
the  change,  and  that  the  Citizens'  Ice  Company  could  no  longer 
perform  its  contract  with  him,  it  would  then  have  been  his  undoubted 
right  to  have  rescinded  the  contract  and  to  decline  to  have  it  executed 
by  the  plaintiff.  But  this  he  was  unable  to  do,  because  the  plaintiff 
failed  to  inform  him  of  that  which  he  had  a  right  to. know.  Orcutt 
V.  Nelson,  1  Gray,  536,  542;  Winchester  v.  Howard,  97  Mass.  303; 
Hardman  v.  Booth,  1  H.  &  C.  803;  Humble  v.  Hunter,  12  Q.  B.  310; 
Robson  V,  Drummond,  2  B.  &  Ad.  303.  If  he  had  received  notice 
and  continued  to  take  the  ice  as  delivered,  a  contract  would  be  im- 
plied. Mudge  V.  Oliver,  1  Allen,  74;  Orcutt  v.  Nelson,  vbi  supra; 
Mitchell  V.  Lapage,  Holt  N.  P.  253. 

There  are  two  English  cases  very  similar  to  the  case  at  bar.  In 
Schmallng  v.  Thomlinson,  6  Taunt.  147,  a  firm  was  employed  by 
the  defendants  to  transport  goods  to  a  foreign  piarket,  and  trans- 
ferred the  entire  employment  to  the  plaintiff,  who  performed  it  with- 
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out  the  privity  of  the  defeadants,  and  it  was  held  that  he  could  not 
recover  compensation  for  his  services  from  the  defendants. 

The  case  of  Boulton  v.  Jones/  2  H.  &  N.  564,  was  cited  by  both 
parties  at  the  argument.  There  the  defendant,  who  had  been  in  the 
habit  of  dealing  with  one  Brocklehurst,  sent  a  written  order  to  him 
for  goods.  The  plalntiff>  who  had  on  the  same  day  bought  out  the 
business  of  Brockiehurst,  executed  the  order  without  giving  the 
defendant  notice  that  the  goods  were  supplied  by  him  and  not  by 
Brocklehurst.  And  it  was  held  that  the  plaintiff  could  not  maintain 
an  action  for  the  price  of  the  goods  against  the  defendant.  It  is 
said  in  that  cajse  that  the  defendant  had  a  right  of  set-off  against 
Brocklehurst,  with  whom  he  had  a  running  account,  and  that  is 
alluded  to  in  the  opinion  of  Baron  Bramwell,  though  the  other  judges 
do  not  mention  it. 

The  fact  'that  a  defendant  in  a  particular  case  has  a  claim  in  set- 
off against  the  original  contracting  party  shows  clearly  the  injustice 
of  forcing  another  person  upon  him  to  execute  the  contract  without 
his  consent,  against  whom  his  set-off  would  not  be  available.  But 
the  actual  existence  of  the  claim  in  setoff  cannot  be  a  test  to  deter- 
mine that  there  is  no  implied  assumpsit  or  privity  between  the  parties. 
Nor  can  the  non-existence  of  a  set-off  raise  an  implied  assumpsit. 
If  there  is  such  a  set-off,  it  is  sufficient  to  state  that,  as  a  reason  why 
the  defendant  should  prevail;  but  it  by  no  means  follows  that  be- 
cause it  does  not  exist  the  plaintiff  can  maintain  his  action.  The 
right  to  maintain  an  action  can  never  depend  upon  whether  the  de- 
fendant has  or  has  not  a  defence  to  it. 

The  implied  assumpsit  arises  upon  the  dealings  between  the  parties 
to  the  action,  and  cannot  arise  upon  the  dealings  between  the  defend- 
ant and  the  original  contractor,  to  which  the  pjaintiff  was  not  a  party. 
At  the  same  time,  the  fact  that  the  right  of  set-off  against  the  orig- 
inal contractor  could  not,  under  any  circumstances,  be  availed  of 
in  an  action  brought  upon  the  contract  by  the  person  to  whom  it  was 
transferred  and  who  executed  it,  shows  that  there  is  no  privity  be- 
tween the  parties  in  regard  to  the  subject-matter  of  this  action. 

It  is,  therefore,  immaterial  that  the  defendant  had  no  claim  in 
set-off  against  the  Citizens'  Ice  Company. 

We  are  not  called  upon  to  determine  what  other  remedy  the  plain- 
tiff has,  or  what  would  be  the  rights  of  the  parties  if  the  ice  were  now 
in  existence. 

Exceptions  overruled} 

^See  article,  7  Colombia  Law  Rev.  32. — ^Eds. 
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BAXTER  V.  BURFIELD 

In  the  King's  Bench,  1746 

[Reported  in  2  Strange,  1266] 

In  debt  on  bond,  conditioned  for  Matthias  Anderson's  performance 
of  the  covenants  in  an  indenture  of  apprenticeship,  whereby  he  was 
bound  to  the  plaintiff's  testator,  who  was  a  mariner.  The  defendant 
pleaded  that  Anderson  served  faithfully  to  the  death  of  the  testator. 
The  plaintiff  replied  that  since  the  death  of  the  testator  Anderson 
had  absented  from  her  service,  to  which  there  was  a  demurrer.  And 
after  argument  at  bar  the  Chief  Justice  delivered  the  resolution  of 
the  Court — viz.,  that  they  were  all  of  opinion  the  defen<fant  should 
have  judgment,  and  the  executrix  could  maintain  no  such  action. 
The  binding  was  to  the  man,  to  learn  his  art,  and  serve  him  without 
any  mention  of  executors.  And  as  the  words  are  confined,  so  is  the 
nature  of  the  contract,  for  it  is  fiduciary,  and  the  lad  is  bound  from 
a  personal  knowledge  of  the  integrity  and  ability  of  the  master  (Hob. 
134;  Vaugh.  182;  3  Keb.  519  and  1  Keb.  820;  1  Sid.  216),  and  they 
denied  the  case  in  1  Lev.  177.  An  award  (Hil.  8  Ann.  Home  v.  Blake) 
that  an  apprentice  should  be  assigned  was  held  void  unless  there  was 
a  custom  or  the  concurrence  of  the  apprentice.  And  they  held  it 
was  not  material  that  according  to  Cro.  Eliz.  553  the  assets  were 
liable  on  the  master's  covenant  to  maintain.  Therefore  judgment 
pro  def. 


BECKHAM  V.  DRAKE,  KNIGHT,  AND  SURGEY 

In  the  Court  of  Exchequer,  1841 

[Reported  in  8  Meeson  &  Welsby,  846] 

Parke,  B.  This  is  an  action  on  a  contract  whereby  the  defendants 
agreed  to  employ  the  plaintiff  for  seven  years  as  foreman  in  a  business 
requiring  his  personal  skill.  The  contract  was  broken  by  dismissing 
the  plaintiff  altogether;  the  plaintiff  then  became  bankrupt,  and  the 
question  is  whether  the  right  of  action  for  the  breach  of  the  cofiitract 
passed  to  his  assignees. 
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There  is  a  clause  in  the  f^eement  ths(t,  in  case  either  of  the  parties 
shall  not  observe  the  contract,  he  shall  pay. to  the  other  £500  by 
way  of  liquidated  damages,  but  there  being  many  stipidations  on 
each  side,  of  different  degrees  of  importance,  it  is  admitted  that  the 
case  camxot  be  distinguished  from  that  of  Kemble  v.  Farr^n,  6  Bing. 
141,^  and  consequently  the  defence  is  not  rested  on  the  ground,  that 
by  the  breach  a  sum  certain  became  due  to  the  bankrupt,  which  the 
assignees  had  a  right  to  as  being  in  the  nature  of  a  debt.  The  ques- 
tion then  is  whether  the  right  to  sue  for  unliquidated  damages  for 
the  bygone  breach  of  such  a  contract  passes  to  the  assignees? 

Under  the  6  Geo.  4,  ch.  16,  §  63  "all  the  presei^t  and  future  per- 
sonal estate  of  the  bankiiipt,  i^d  all  debts  due  to  him"  are  assigned 
and  rendered  recoverable  by  the  assignees,  and  under  these  terms 
are  pom^rised  not  merely  personal  chattels  and.  debts,  properly  so 
called,  but  all  rights  of  action  for  injuries  to  personal  chattels,  and 
for  breaches  of  contract  relative  to  the  personal  estate  of  the  bank- 
rupt,  wh^feby  that  estate  is  prevented  from  coming  to  the  hands  of 
the  assignees  or  diminished  in  value.  In  such  cases,  if  the  wrongs 
had  .not  been  committed,  or  if  the  contract  had  been  performed,  the 
bankrupt's  personal  estate  would  have  been  larger.  Hancock  v. 
Caffyn,  8  Bing.  358;  M  M.  &  Scott,  521.  The  terms  of  the  section 
include  also  every  beneficial  contract,  executory  or  part  executed, 
which  the  assignees  could  perform,  and  thereby  add  to  the  personal 
estate.  Gibson  v.  Carruthers,  anUf  321.  This  contract  is  not  one 
of  thai  description.  On  the  other  hand,  the  right  of  action  for  dam- 
ages, for  torts  committed  toward  the  bankrupt's  person  or  reputa^- 
tion,  clearly  does  not  pass  to  the  asnf^ees,  nor  for  trespasses  quote 
dausum  f regit,  and  to  things  fixed  to  the  freehold  (Clarke  v.  Calvert, 
8  Taunt.  742; '  3  Moore,  96),  nor  for  trespasses  per  gyiod  sermUum 
amisit  (Howard  v.  Crowther,  ante,  p.  601),  nor  would  a  right  of  action 
for  the  breach  of  all  contracts  pass.  There  are  some  for  which  an 
executor  could  not  sue,  as  for  breach  df  prdmise  of  marriage  to  a 
female  without  special  damage  to  the  personal  estate  (Chamberlain  v. 
Williamson,  2  M.  &  Sel.  408),^  nor  would  it  seem  that  he  could  sue 

^  £.  C.  L.  R.  vol.  19.  ^Il^.,r6L  21.  * /diet.,  4. 

« In  this  ease,  decided  In  1814,  Lord  Eilenborough,  O.  J.^  said:  '*!£  this  action 
be  maintainable,  then  enrery  action  founded  on  an  ioiptfed  promite.to  a  testator, 
'vrtiere  the  damage  snboista  in  the  proviouB  personal  suffering  of  the  testator, 
would  be  also  maintainable  by  the  executor  or  administrator.  AH  iiguries  affeet- 
ing  the  life  or  health  of  the  deceased;  all  sueh  as  arise  out  of  the  unskilfulnesB  of 
medical  practitioners;  the  imprisonnwnjt  of  the  party  broi^s^t  on  by  the  negligence 
of  his  attorney;  all  these  would  be  breaches  of  the  implied  promise  by  the  persons 
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for  breacb  of  contracts  relating  to  the  person  of  the  deceased,  as  for 
negligently  carrying  him  by  a  coach  or  vessel,  or  negligently  con- 
ducting his  cure,  whereby  his  person  was  injured,  or  negligently  con- 
ducting a  suit  whereby  he  was  imprisoned.  And  the  rights  of  an 
executor  are  not  so  limited  as  those  of  an  assignee;  he  stands  in  the 
place  of  the  testator  by  the  common  law,  and  represents  him  as  to  all 
his  contracts  and  personal  rights,  whether  they  are  available  as  assets 
for  the  pajmaent  of  his  debts  or  not,  for  his  liability  to  pay  debts  is 
the  consequence,  not  the  object  of  his  appointment;  but  an  assignee 
is  appointed  by  statute  for  the  purpose  of  distribution  among  credr 
itors,  and  takes  only  those  beneficial  matters  (to  use  the  language 
of  Lord  Tenterden  in  Wright  v.  Fairfield,  2  B.  &  Adol.  727  ^)  which 
may  be  applied.  There  would  be  no  diflSculty  in  saying,  therefore, 
that  actions  for  breaches  of  such  contracts  as  relate  to  the  person 
simply  would  not  pass  to  the  assignees.  But  suppose  the  result  ol 
a  breach  of  contracts  relating  to  the  person  to  be  a  damage  not  to 
the  person  only,  but  also  to  the  personal  estate;  as,  for  instance,  if 
in  the  case  of  negligent  carriage  or  cure  there  were  consequential 
damage,  that  the  plaintiff  had  expended  his  money,  or  had  lost  the 

employed  to  exhibit  a  proper  portion  of  skill  and  attention.  We  are  not  aware, 
however,  of  any  attempt  on  the  part  of  the  executor  or  administrator  to  maintain 
an  action  ip  any  such  case.  Where  the  dapiage  done  to  the  personal  estate  can 
be  stated  on  the  record,  that  involves  a  different  question.  Although  marriage 
may  be  regarded  as  a  temporal  advantage  to  the  party  as  far  as  respects  personal 
comfort,  still  it  cannot  be  considered  in  this  case  as  an^  increase  of  the  individual 
transmissible  personal  estate,  but  would  operate  rather  as  an  extinction  of  it^ 
though  that^  circumstance  might  have  beea  compensated  by  other  advantages. 
Loss  of  marriage  may,  under  circumstances,  occasion  a  strict  pecuniary  loss  to  a 
woman,  but  it  does  not  necessarily  do  so,  and  unless  it  be  expressly  stated  on  the 
record  by  allegation  the  Court  cannot  intend  it.  On  the  ground,  therefore,  that 
the  present  allegation  imports  only  a  personal  injury,  to  which  the  administrator  is 
not  by  law,  nor  is  he  in  fact  shown  to  be  privy,  we  are  of  opinion  that  in  the 
absence  of  any  authorities  this  administrator  cannot  maintain  this  action." 

The  Personal  Property  Law  of  New  York  (Consolidated  Laws,  chap.  41), 
sec.  41, — ^formerly  Code  of  Civil  Procedure,  sec.  1910, — provides: 

*' Any  claim  or  demand  can  be  transferred,  except  in  one  of  the  following  cases: 

1.  Where  it  is  to  recover  damages  for  a  personal  injury,  or  for  a  breach  of 
promise  to  marry.    (See  g  3343  of  Code,  subd.  9.) 

2.  Where  it  is  founded  upon  a  grant,  which  is  made  void  by  a  statute  of  the 
State;  or  upon  a  claim  to  or  interest  in  real  property,  a  grant  of  which,  by  the 
transferor,  would  be  void  by  such  a  statute. 

3.  Wh^re  a  transfer  thereof  is  expressly  forbidden  by  a  statute  of  the  State,  or 
of  the  United  States,  or  would  contravene  public  policy." — Eds. 

»E.  C.  L.  R.  vol.  22. 
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profits  of  a  business,  or  the  wages  of  labor  for  a  time;  or  suppose  a 
joint  contract  to  carry  both  the. person  and  the  goods,  and  both  were 
injured,  the  executor  probably  might  sue  for  a  breach  of  such  con- 
tract and  recover  damages  to  the  extent  of  the  injury  to  the  personal 
estate;  and  there  is  no  other  who  could  sue,  but  could  the  assignee  of 
a  bankrupt  sue  in  any  of  these  cases?  Could  the  right  of  action  on 
the  contract  be  divided  into  two  on  the  bankruptcy,  and  the  bank- 
rupt sue  for  one  part  and  the  assignee  for  another?  It  might,  perhaps, 
-where  the  contract  itself  originally  telated  to  both;  but  could  it  where 
the  contract  relates  to  the  person  only,  and  the  consequence  of  a 
breach  of  it  is  an  injury  to  the  personal  estate  as  well  as  to  the  person? 
No  case  has  yet  gone  so  far  as  to  hold  that  any  right  of  action  on  such 
a  contract  passes  to  the  assignees  by  reason  of  consequential  damages 
to  the  estate;  and  it  cannot  be  lost  altogether,  and  the  sounder  prin- 
ciple seems  to  us  to  be  that  the  bankhipt  should  sue  upon  it,  as  it 
relates  to  the  person  of  the  bankrupt  (the  damages  when  recovered, 
if  recovered  before  the  certificate,  of  course  belonging  to  the  assignees 
ss  after-acquired  personal  estate);  and  that  the  assignees  can  only 
sue  for  the  breach  of  such  contracts  as  in  their  nature  relate  to  pa*- 
sonal  estate,  or  to  some  subject  of  property  which  does  not  pass  to 
the  assignees. 

In  that  view  of  the  case  the  present  action  would  not  pass,  it  relates 
to  the  person;  it  is  for  the  employment  of  the  personal  skill  and  labor 
of  the  bankrupt,  and  the  damage  for  the  breach  of  it  would  be  com- 
pounded partly  of  the  personal  inconvenience  to  himself,  and  partly 
of  the  consequential  loss  to  his  personal  estate  by  reaison  of  his  not 
being  able  to  earn  so  much  in  another  employment.  We  think  that 
the  plaintiff  is  entitled,  notwithstanding  his  bankruptcy,  to  sue  on 
such  a  contract  as  this,  and  that  our  judgment  on  this  demurrer  must 
be  for  the  plaintiff. 

Judgment  for  the  plaintiff. 
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DICKINSON  V.  CALAHAN'S  ADMINISTRATORS 

In  the  Supr^ne  Court  of  P^nnsylyania,  1862 
[Reported  in  19  Pennsylvania  State,  227] 

Two  suits  were  brought  by  J.  H.  Woodruff  and  D.  E.  Calahan, 
administrators  of  the  estate  of  William  Calahan,  deceased,  against 
Samuel  Dickinson,  executor  of  the  will  of  D.  B.  R.  Dickinson,  de- 
ceased; the  one  in  covenant,  and  the  other  in  cumanpsit,  for  the  same 
cause  of  action — ^viz.,  to  recover  the  value  of  136,678  feet  of  pine 
lumber,  at  |6  per  thousand,  and  interest  thereon  from  April  10th, 
1842.    ♦    ♦    ♦ 

LowBiE,  J.^  The  one  party,  a  lumber  manufacturer,  agreed  to  sell 
to  the  other,  a  lumber  merchant,  all  the  lumber  to  be  sawed  at  his 
mill  during  five  years,  and  that  the  quantit^y  should  be  equal  on  an 
average  to  300,000  feet  in  a  year,  without  stipulating  for  any  given 
quantity  in  any  one  year,  and  the  lumber  was  to  be  paid  for  as  de- 
livered. Before  the  five  years  had  expired  both  parties  died,  and 
now  the  representatives  of  the  vendee  seek  to  hold  those  of  the  vendor 
boimd  to  perform  the  contract,  and  to  set  off  damages  for  the  breach 
of  it  against  a  claim  for  part  of  the  lumber  delivered. 

The  point  in  controversy  may  be  stated  thus:  Where  a  lumber 
manufacturer  contracts  with  a  lumber  merchant  to  sell  him  a  certain 
quantity  of  lumber,  to  be  made  at  his  mill  during  five  years,  for  which 
he  is  to  be  paid  as  the  lumber  is  delivered,  and  he  dies  before  the  time 
has  elapsed,  are  bis  administrators  bound  to  fulfil  the  contract  for  the 
remainder  of  the  time? 

No  one  can  trace  up  this  branch  of  the  law  very  far  without  becom- 
ing entangled  in  a  thicket  from  which  he  will  have  difficulty  in  ex- 
tricating himself.  Very  much  of  the  embarrassment  arises  from  the 
fact  that  the  liability  of  executors  and  administrators  has  been  often 
made  to  depend  more  upon  the  forms  of  action  than  upon  the  essential 
relations  of  the  parties,  as  will  be  seen  by  reference  to  the  books: 
Piatt  on  Covenants,  453;  2  Wms.  Executors,  1060;  Viner's  Ab.  titles 
"Covenants"  D.  E.,  and  "Executors"  H.  a.;  Touchstone,  178.  The 
simplicity  and  symmetry  of.  the  law  would  certainly  be  greatly  in- 
creased, and  its  justice  better  appreciated  if  in  all  cases  where  the 
law  undertakes  the  administration  of  estates,  as  in  cases  of  in- 

^  Slight  portions  of  opinion  omitted. — Eds. 
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solvency,  bankruptey,  lunacy ,  and  death  the  rules  of  cfistribution  were 
the  same. 

The  contract  in  this  case  established  a  de6ned.  relation,  a  relation 
depending  for  its  origin  and  extent  upon  the  intention  of  the  parties. 
The  question  is,  Do  the  administrators  of  a  deceased  pairty  succeed  to 
that  relation  after  the  death  of  the  party,  or  was  it  dissolved  by  that 
event?  On  this  question  the  books' give  us  an  uncertain  light,  in 
Hyde  v.  Windsor,  Cro.  Eliz.  552,  it  is  said  that  an  agreement  to  be 
p>erf  ormed  by  the  person  of  the  testator,  and  wiuch  his  enecutor  cannot 
peiYorm,  does  not  survive.  But  here  tbe  uncertainty  remains,  for  the 
acts  which  an  executor  cannot  perform:  are  undefined.  It  recognises 
the  principle,  however,  that  an  executor  does  not  fully  succeed  to  the 
oontract  relations  of  his  testator.   . 

The  case  of  Robeon  v.  Dnunmond,  2  Bam*  &  Aid.  308,  22  Eng. 
C.  L.  Rep.  81,  is  more  specific,  for  in  tha;t  case  it  was  held  that  an 
agreement  by  a  coacfamaker  to  furnish  a  cart iaige  for  fiv^  years  and 
keep  it  in  repair  was  personal,  and  could  not  be  assigned,  and  eteoutors 
and  administrators  are  assigns  in  law  (Hob.  97  Cro.  Elis.  767;  latch, 
261;  Wentw.  £bcecutors,  100);  that  befang  a  general  term,  applying  to 
almost  all  owners  of  property  or  claims,  whether  their  title  be  derived 
by  act  of  law  or  of  the  parties.  And  it  is  no  objeetioii  that  one  may 
take  as  executor  or  administrator  in  oertain  cases  where  the  En^h 
laws  of  maintenamice  and  forms  of  action'  would  not  allow  him  to 
take  as  assignee  in  fact,  for  those  laws  do  not  extend  to  sitoh  a  case, 
and  they  have  no  appUcation  here. 

In  Quick  v.  Ludborrow,  3  Bulst.  29,  it  is  said  that  exeeiitcn  are 
l)Ound  to  perform  their  testator's  contract  to  build  a  house;  but  the 
contrary  is  said  in  Wentw.  Executors,  124,  Vinw  Ab.,  ^'Covenaht,'' 
E.  pi.  12,  to  have  been  declared  in  Hyde  v.  Windsor,  though  we  do  not 
find  it  in  the  regular  reports  of  the  casa  5  Co.  24;  Oo.  EBx.  552. 
But  these  are  both:  mere  dicta.  The  same  principle  is  repeated  in 
Touchstone,  178,  yet  even  there  a  lessee's  agreement  to  repair  is  not 
so  construed,  and  in  Latch  Rep.  261,  the  liability  of  etxecutors  on  a 
cont^Bct  to  build  is  for  a  breach  in  the  testator's  lifetime.  In  Cook  v. 
Colcroft,  2  Bl.  Rep.  8S6,  a  covenacit  iiot  to  exerdse  a  particular  trade 
was  held  to  establish  a  mere  personal'  relation  and  not  to  bind  execu- 
tors, and  the  contrary  iA  held  in  Hill  v.  Hawes,  Vin^  Ab.  title  ^' Ex- 
ecutors," Y.  pi.  4.  And  so  executons  and  administiators  stand  on 
the  same  footing  with  assignees  in  fact  with  r^ard  to  ^apprentices, 
and  contracts  of  this  nature  are-  held  not  to  pass  to  either,  because 
they  constitute  a  mere  personal  relation,  and  are,  therefore,  not 

3S 
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traiLsferable.  2  Stra.  1266;  4  Ser.  &  R.  109;  1  M.  172;  19  Johns.  113; 
1  Rob.  519;  12  M.  553,  650;  5  Co.  97. 

The  case  most  nearly  resemblmg  this  is  Wentworth  v.  Cock^  10 
Ad.  &  El.  42, 37  Eng.  C.  L.  R.  33,  where  a  contract  to  deliver  a  certsdn 
quantity  of  slate,  at  stated  periods,  was  held  to  bind  the  executors. 
This  case  was  decided  without  deliberation,  and  with  but  little  argu- 
ment on  the  part  of  the  executors.  The  plaintiff  relied  on  the  case  of 
Walker  v.  Hull,  1  Lev.  177,  where  executors  were  held  bound  to 
supply  the  place  of  the  testator  in  teaching  .an  apprentice  his  trade. 
But  that  case  had  long  ago  been  denied  in  Elngland  (2  Stra.  1266), 
and  is  rejected  here.  Commonwealth  v.  King,  4  Sen  &  R.  109.  This 
last  case  treats  the  contract  as  a  mere  personal  one,  that  is  dissolved 
by  death,  and  regards  as  absurd  the  doctrine  in  Wadsworth  v.  Gay, 
1  Keb.  820,  and  1  Sid.  216,  that  the  executors  are  bound  to  maintain 
the  i^yprentice  while  he  is  discharged  from  duty. 

Our  statute  recognizes  the  duty  of  the  executor  and  adminis- 
trator to  pay  all  debts  owing  by  the  deceased  at  the  time  of  his 
death,  and  this  is  the  common  principle.  In  another  dause  it  makes 
the  executor  and  administrator  liable  to  be  sued  in  any  action, 
except  for  libels  and  slanders  and  wrongs  done  to  the  person,  which 
might  have  been  maintained  against  the  decedent  if  he  had  lived.  But 
this  furnishes  us  no  aid  in  this  case,  and  was  not  intended  to.  Its 
purpose  is  to  enlarge  and  define  the  rights  of  action  which,  existing 
against  the  individual,  should  survive  against  his  estate.  Not  con- 
tract relations  and  duties,  but  remedies  for  injuries  already  done  are 
declared  to  survive.  If  the  decedent  committed  no  breach  of  contract 
he  was  liable  to  no  action  when  he  died,  and  this  law  cannot  apply. 

We  are  then  without  any  well-defined  rule  of  law  directly  appUcable 
to  this  case,  and  are  therefore  imder  the  necessity  of  deducing  the 
rule  for  ourselves.  The  elements  from  which  this  deduction  is  to  be 
made  are  the  contract  itself,  the  ordinary  principles  and  experience 
of  human  conduct,  the  decisions  in  analogous  cases,  and  the  nature 
of  the  oflice  of  administrator. 

We  repeat  the  question.  Does  such  a  contract  establish  anything 
more  than  a  personal  relation  between  the  parties?  This  is  a  mere 
question  of  construction,  depending  upon  the  intention  of  the  pai^ 
ties  (Hob.  9;  Yelv.  9;  Cro.  Jac.  282;  1  Bing.  225,  8  Eng.  C.  L.  R.  307), 
unless  the  intention  be  such  as  the  law  will  not  enforce.  Is  it  probable 
that  either  party  intended  to  bind  his  executors  or  administrators  to 
such  a  relation?  The  cantract  does  not  say  so,  and  we  think  it  did  not 
mean  it,  for  it  would  involve  the  intention  that  the  administrators  of 
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one  shall  be  lumber  merchants  and  those  of  the  other  sawyers.  The 
character  of  the  contract  demands  not  such  a  construction,  for  each 
delivery  imder  it  is  necessarily  of  complete  and  independent  articles, 
and  each  delivery  was  to  be  at  once  a  finished  work  on  each  side. 
There  may  be  cases  when  it  is  necessary  that  the  executor  or  adminis- 
trator shall  complete  a  work  already  begun  by  the  decedent,  and  then 
they  may  recover  in  their  representative  character.  1  Crompt.  A  Mees. 
408;  3  Mees.  &  W.  350;  2  Mees.  &  W.  190;  3  W.  &  Ser.  72.  But  here 
every  act  of  both  x)arties  was  complete  ui  itself.  From  the  contract 
itself,  and  from  the  ordinary  principles  of  human  conduct,  we  infer 
that  neither  party  Intended  the  relation  to  survive. 

A  contrary  view  is  incompatible  in  the  present  case  with  the  ofiSce 
of  administrator,  for  it  would  require  him  to  have  the  possesaon  of 
the  saw-mill  in  order  to  fulfil  the  contract,  and  yet  administrators 
have  nothing  to  do  with  the  real  estate,  unless  the  personal  estate  is 
insufiicient  to  pay  the  debts,  and  therefore  they  cannot  perform.  It  is 
incompatible  with  the  general  duties  of  administrators  in  that  it 
would  require  them  to  carry  on  the  business  left  by  the  decedent 
instead  of  promptly  settling  it  up;  it  would  require  him  to  satisfy 
claims  of  this  character  within  a  year  or  begin  to  do  so  while  the  law 
forbids  him  to  do  so  except  at  his  own  risk,  and  it  might  hang  up  the 
estate  to  a  very  protracted  period.  We  are  therefore  forbidden  to 
infer  such  an  intention,  and  possibly  to  enforce  it  even  if  it  appeared. 

The  inference  is  further  forbidden  by  the  spirit  of  analogous  cases. 
It  would  seem  absurd  to  say  that  the  administrator  of  a  physician,  or 
author,  or  musician  could  be  compelled  to  perform  their  professional 
engagements  no  matter  how  the  contract  might  be  expressed.  The 
idea  is  ludicrous.^  Yet  it  has  been  supposed  that  an  administrator 
might  take  the  place  of  his  intestate  in  teaching  an  apprentice  to  be  a 
surgeon,  or  saddler,  or  shoemaker,  or  mariner,  or  husbandman,  or  in 
demanding  services  from  an  ordinary  laborer,  but  the  idea  was 
rejected  by  the  Court.  On  what  ground?  Most  certainly  not  that 
no  one  else  could  be  got  to  take  the  place  of  the  decedent,  but  on  the 
ground  that  no  such  substitution  was  intended  by  the  contract, 
together  perhaps  with  the  feeling  of  the  incompatibility  of  such 
a  substitution  with  the  duties  imposed  by  law  upon  administrators. 
The  law  trusts  people  to  settle  up  estates  on  accoimt  of  their  honesty 

^  K  engaged  D  to  act  as  a  contortionist,  bird  mimic  and  pantomimist  under  his 
management  and  at  such  places  as  he  might  direct.  K  assigned  hb  rights  to  P 
who  sought  to  enjoin  D  from  acting  at  any  other  theatre  than  his.  HM,  for  D. 
Hayes  v.  WiUio  (1872),  4  Daly  (N.  Y.),  259.— Eds. 
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and  general  business  capacity,  and  not  for  any  peculiar  scientific  or 
artistic  skill,  and  the  State  does  not  hold  itself  bound  to  furnish  such 
abilities.  Some  people  may  suppose  that  it  requires  no  great  skill  to 
manufacture  boards  if  one  has  the  material  and  machinery,  but  still 
we  oanifeot  suppose  that  the  deceased  was  contracting  for  any  kind  of 
skill  in  his  administrators.  For  these  reasons  the  Court  below  was 
right  in  declaring  in  substance  that  the  admimatrators  were  liable 
only  for  breaches  committed  by  the  intestate  in  his  lifetime,  and  the 
same  principle  applies  to  the  death  of  either  party.  These  views  set 
aside  aome  of  the  exceptions  as  entirely  unimportant,  and  in  the 
others  we  discover  no  error,  and  no  principle  that  calls  for  any  special 
remarks. 
Judgment  affirmei. 


CHAPTER  IV 


JOmr   AND   SEVBRAL   CONTRACTS 


SLINGSByS  CASE 

In  the  Exchequer  Chamber,  1587 

[Reported  in  5  Reports,  18] 

SUKOSBY  and  Frances,  his  wife,  brought  an  action  of  covenant 
in  the  King's  Bench  against  Roger  Beckwith,  and  declared  on  an 
indenture  tripartite  between  the  defendant,  Roger  Beckwith,  of  the 
first  part,  WiiUiam  Vavasor,  Frances  Slingsby,  and  Elizabeth,  aster 
of  the  said  Roger,  of  the  second  part,  and  George  Harvey  and  the 
said  Frances  (then  his  wife),  another  of  the  sistera  of  the  said  Roger, 
of  the  third  part;  and  decl«jred  that  the  said  Roger  Beckwith,  the 
defendant  by  the  said  indenture,  cam^masdf,  promisisset,  and  con^ 
cesai99et  ad  and  cum  dietia  WilK  aaad  Fnmoiscoy  and  ad  and  cum  pned* 
Georgio  and  Fraacasoa  uxore  ejw,  and  aswignat'  nns,  and  ad  and  cum 
quolibet  and  guaUbet  earumy  quod  pned'  Rogerus  ad  dgilUtUmem  and 
deUberalumem  ^iMdem  indentiar'  fuU  UifiJbm^  and  wka  seisUus  de 
RecUnia  de  Aldingfleet  in  Com*  Eborum.  And  on  this  covenant  issue 
was  joined,  and  the  venire  fadae  was  de  tricinet'  Castri  Ebarum,  and 
the  issue  by  nisi  priua  was  tried  for  the  plaintiff,  and  damages  a&< 
sessed,  upcA  wbidi  judgment  was  given  in  the  King^s  Benoh.  And 
now  in  a  writ  of  error  in  the  Exchequer  Chambar  before  Anderson, 
C.  J.,  of  the  Common  Pleas,  Manwood,  C.  B.,  of  the  Exchequer, 
Windham,  F^riam  and  Rhodes,  JJ.,  of  the  Common  Pleas,  and  Gent 
and  Clark  BB.  of  the  Exchequer  and  of  the  coif,  it  was  resolved  that 
the  said  judgment  was  erroneous,  for  it  appears  by  the  plaintiff's 
own  showing  in  bis  declaration  that  the  plaintiffs  only  cannot  main- 
tain an  action  of  covenant,  but  the  other  covenantees  ougjht  to  have 
joined  in  the  action  with  them,  notwithstanding  these  words  (and 
ad  and  cum  quolibet  and  qualibet  ecrum),  for  as  to  these  words  this 
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diJBference  was  agreed.  When  it  appears  by  the  declaration  that 
every  one  of  the  covenantees  hath  or  is  to  have  a  several  interest  or 
estate  there,  when  the  covenant  is  made  with  the  covenantees,  and 
cum  quolSbet  eorum,  these  words  cum  qiu)Kbei  earum  make  the  covenant 
several  in  respect  of  their  several  interests.  As  if  a  man  by  indenture 
demises  to  A.  Blackacre,  to  B.  Whiteacre,  to  C,  Greenacre,  and 
covenants  with  them  and  quolibet  earum,  that  he  is  lawful  owner  of 
all  the  said  acres,  etc.,  in  that  case  in  respect  of  the  said  several 
interests  by  the  said  words  and  cum  quolibet  eorum  the  covenant  is 
made  several.  But  if  he  demises  to  them  the  acres  jointly,  then 
these  words  cum  quolibet  eorum  are  void,  for  a  man  by  his  covenant 
(unless  in  respect  of  several  interests)  cannot  make  it  first  joint,  and 
then  to  make  it  several  by  the  same  or  the  like  words,  cum  quolibet 
eorum;  for  although  sundry  persons  may  bind  themselves  and  quem- 
libet  eorum,  and  so  the  obligation  shall  be  joint  or  several  at  the 
election  of  the  obligee,  yet  a  man  cannot  bind  himself  to  three,  and  to 
each  of  them  to  make  it  joint  or  several  at  the  election  of  several  per- 
sons for  one  and  the  same  cause,  for  the  Court  would  be  in  doubt 
for  which  of  them  to  give  judgment  which  the  law  would  not  suflfer, 
as  it  is  held  in  3  H.  6,  44b.  There  it  appears  that  one  brought  a 
replevin  against  two  persons  for  an  ox,  who  made  several  avowries, 
each  by  himself  in  his  own  right;  and  there  by  advice  of  all  the  justices 
both  the  avowries  abated  for  the  inconveniency,  that  if  both  the 
issues  should  be  found  for  the  avowants,  the  Court  could  not  give 
judgment  on  them  severally  for  one  and  the  same  thing.  Also  the 
covenantor  in  the  case  at  bar  would  be  divers  times  charged  for  one 
and  the  same  thing,  and  therefore  the  said  words  and  cum  quolibet 
eorum  are  in  such  case  but  words  of  amplification  and  abundance,  and 
cannot  sever  the  joint  cause  of  action.  And  it  was  also  resolved 
that  an  interest  could  not  be  granted  jointly  and  severally.  As 
if  a  man  grants  proximam  advocationem,  or  makes  a  lease  for  years 
of  land  to  two  jointly  and  severally,  these  words  severally  are  void, 
and  they  are  joint-tenants,  so  if  a  man  makes  a  feoffment  in  fee  by 
deed  to  three,  and  warrants  the  land  to  them,  and  cuilibet  eorum,  this 
warranty  is  joint  and  not  several.  But  in  such  case  if  their  estates 
were  several,  their  warranty  should  be  several  accordingly,  but  a 
power  or  authority  as  to  make  livery  or  to  sell,  etc.,  may  be  joint  and 
several,  for  there  they  have  not  any  interest  or  action,  but  are  as 
servants  to  others.  See  16  Eliz.  Dyer,  337-338  ace;  Sir  Anthony 
Coke's  Case,  6  E.  2;  Covenant  Br.  49;  12  H.  4,  18  in  Detinue.  And 
for  this  error  the  judgment  was  reversed.   Another  error  was  assigned 
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concerning  the  trUnej  but  as  to  that  the  Court  did  not  deliver  any 
opinion. 


WILLIAM  PAIN  BEECHAM  AND  RICHARD  SMItH  v. 

HENRY  TILDEN  SMITH 

In  the  Court  of  Queen's  Bench,  1858 

[Reported  in  Ellis,  Blackburn  &  Ellis,  442] 

The  declaration  stated  that  defendant,  on  December  llth>  1852, 
by  his  promissory  note,  now  overdue,  promised  to  pay  to  plaintiff 
£1000  on  demand,  with  interest  for  the  same  at  £4  per  cent,  per 
annum  from  the  date  thereof .    Breach:  Non-payment; 

Pleas:  1.  As  to  one  third  of  plaintiff's  claim,  ''That  the  promis- 
sory note  in  the  declaration  mentioned  was  and  is  a  promissory  note 
made  by  the  plaintiff  Richard  Smith,  the  defendant,  and  one  Tilden 
Smith,  and  was  and  is  in  the  words  and  figures  following,  that  is  to 
say: 

" '  £  1000  Battle,  December  1 1th,  1852. 

"On  demand  we  jointly  and  severally  promise  to  pay  to  Wil- 
liam Pain  Beecham  and  Richard  Smith,  or  order,  the  sum  of  £1000 
for  value  received,  with  interest  for  the  same  at  £4  per  cent,  per 
annum  from  the  date  hereof. 

m 

"'Henry  Tilden  Smith, 
"'Tilden  Smith, 
"'Richard  Smith.' 

"And  the  defendant  saith  that  the  said  Richard  Saiith,  in  the 
said  note  mentioned  as  one  of  the  payees  thereof,  and  as  one  of  the 
makers  thereof,  was  and  is  the  plaintiff  Richard  Smith:  and  the  said 
note,  at  the  time  it  was  made,  was  one  upon  and  by  virtue  whereof 
the  dief  endant,  in  case  he  i>aid  the  same,  or  more  than  one-third  part 
thereof,  would  be  entitled  to  call  upon  the  plaintiff  Richard  Sniith  to 
pay  and  to  recover  from  him  contributibn.  And  the  defendant  fur- 
ther sidth  that,  by  reason  of  the  premises,  in  case  the  plaintiffs  were  to 
recover  from  him  in  this  action  the  amount  of  the  said  promissory 
note  and  interest,  he,  the  defendant,  would  be  entitled  to  sue  for  and 
recover  from  the  plaintiff  Richard  Smith  one^third  part  of  the  amount 
so  recovered  from  him,  the  defendant." 
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2.  Asio  the  Rsidue  of  the  declaration.   A  similar  plea. 

Demurrer  to  both  pleas.   Joinder. 

Replication  (first),  to  both  pleas.  That  the  plaintiffs  issued  their 
writ  in  this  action  against  the  defendant  alone,  and  upon  and  in 
respect  ooJy  of  his  several  liabiUty  upon  the  said  prpmissp^  note, 
and  not  otherwise  or  as  one  of  the  joint  makers  of  the  said  note. 
And  the  plaintiffs  say  that  the  said  promissory  note  was  made  and 
given  to  the  plaintiffs  only  as  and  bein^  trustees  for  third  persons,  as 
the  said  makers  then  well  knew,  and  not  for  or  in  respect  of  any  debt, 
claim  or  demaad  by  the  sa^  plaiutiffs  on  the  said  makere  of  the  said 
note  or  either  of  them  due  to  or  claimable  by  the  plaintiffs,  or  either 
of  them,  in  their  4^  his  personal  right. 

Demurrer.    Jomder. 

LoBD  Campbell,  G.  J.  I  am  of  opinion  that  the  pleas  are  bad. 
This  is  an  action  brought  upon  the  promise  by  the  defendant  con- 
tained in  the  promissory  note  made  jointly  and  severally  by  himself 
and  two  others,  one  of  those  two  others  being  one  of  the  plaintiffs. 
The  contract  sued  upon  is  the  several  contract  of  the  defendant;  and 
the  fact  that  there  is  also,  upon  the  ssane  instrument,  a  joint  contract 
by  the  three  makers,  is  no  defence.  The  cases  cited  on  the  other  fflde 
are. all  of  th^m  distinguishable.  Even  if  the  pleas  had  been  good, 
I  think  the  replication  would  have  been  an  answer. 

Coleridge,  J.  I  am  of  the  same  opinion.  The  counsel  for  the 
defendant  has  very  properly  given  up  any  argument  founded  upon 
the  policy  of  avoiding  circuity  of  action.  That  argument  might  be 
material,  if  there  were  only  one  plaintiff  here,  and  he  the  maker  of  the 
promissory  note.  But,  practically,  there  are  three  promissory  notes 
signed  by  three  different  parties;  and  the  note  declared  on  is  not 
that  signed  by  the  plaintiff  Richard  Smith,  but  that  signed  by  the 
defendant.  Upon  that  note  the  plaintiffs  have  an  undoubted  right  of 
action. 

Erle,  J.  Two  plaintiffs  sue  one  of  the  makers  of  a  joint  and  several 
promissory  note.  The  pleas  set  up  that  the  note  is  joint  and  several, 
and  that  one  of  the  plaintiffs  is  a  maker  of  the  joint  note.  But  the 
several  note  here  sued  upon  is  a  note  made  by  the  defendant,  to  which 
that  plaintiff  is  not  a  party.  The  pleas,  therefore,  are  no  answer  to  the 
action. 

CROifPTOK,  J.  As  a  joint  contract,  this  note,  undoubtedly,  would 
not  be  enforceable  at  law.  But  the  plaintifBs  are  at  liberty  to  sue  on  it 
as  a  several  note  by  any  of  the  makers.  The  defendant  who  is  so 
sued  is  not  at  liberty  to  claim  to  have  the  note  treated  as  a  joint  note* 
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The  argument,  that  the  plaintiff  would  be  liable  to  contribution,  has 
been  rightly  met  by  the  answer  that  the  contribution  Vould  not  be  by 
the  same  parties  b»  those  suing.  I  had  some  doubt,  at  fivst,  whether 
Richards  v.  BJchards  ^  was  iK>t  an  authority  in  ftwor  of  the  pleas,  as 
having  decided  that  the  contract  there  could  not  be  enforced  as  a 
several  contract;  because  it  was  also  a  ioltit  oootiact.  But,  upon 
looking  into  the  case,  I  see  that  it  was  decided  cm  quite  a  different 
ground,  and  does  not  affect  the  present  ease. 
Judgment  for  the  plainUiffs*^ 


OSBORN  V.  MARTHA'S  VINEYARD  RAILROAD  CO. 

In  the  Supreme  Judicial  Court  of  Miassachusetts,  1S86 

[Reported  in  140  Massacfautetts,  549] 

Qabdner,  J.  This  aetiooa  was  originally  coiomeDced  by  Samuel 
Osbom,  Jr.,  obe  of  the  plaintiffs*  After  the  trial  of  the  case,  Osbom 
moved  to  amend  his  writ  by  adding,  aa  joint  plaintiffs  with  him, 
Shubael  L.  Norton  and  Nathaniel  M«  Jernegan,  which  motion  was 
allowed.  The  action  then  proceedad  vipon  the  all^ation  in;  their 
declamtion,  that  the  defendant  owed  the  three  plaintiffs  1800,  ac- 
cording to  the  aocouat  annexes),  which  Was.  for  20  tons  of  mm  rails 
at  S30  per  ton,  giviiig  credit  for  $400,  paid  to  Norton  and  Jemegian. 

The  finst  question  which  arises  is  whether  the  contz^t  made  by 
the  |>laintifis  with  the  defendant  was  joint  oK  several.  The  report 
finds  that  the  three  plaintiffs  purchased  20  tods  of  iron  rails  in  their 
own  namesy  pving  a  promissoiy  not^  signed  by  the  three,  to  the 
vendor  therefor.  In  this  purehase,  there  was  no  reference  to  any 
separate  interest  of  the  purchasers  in  the  iron,  rails,  and  they  became 
joint  owneis  thei^.    They  then  sold  the  rails  to  the  defendant, 

I  2  B.  A  Ad.  447. 

*In<  Msreh  v.  Ward  (1792),  Peskie^B  Obs,  ia0»  aatampat  was  brpught  against 
Bowling  on  the  f^Uowing  promisBoiy  note: 

"I  proaiiee  to  pay  three  months  alter  d^te,  to  Win.  March,  £8  5«.  Cor  value 
received  in  fixtures. 

"Robert  Bowling. 
"Thomas  Ward.'' 

Hdd,  the  note  beginning  with  the  singular  number  is  joint  and  several,  and  the 
action  lies.    *'The  letter  I  applies  to  each  severally.''    Per  Loid  Kenyon.-^Eds. 
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making  no  reaervation  of  any  single  intere&t  in  any  one  of  the  vendors. 
The  defendant  promised  jointly,  not  separately,  to  pay  the  three 
plaintiffs  the  price  therefor.  This  contract  was  joint,  the  several 
payees  having  therein  a  joint  mterest,  so  that  no  one  could  sue  for 
his  proportion.  When  they  jointly  imdertook  to  sell  the  rails  in  one 
mass  to  the  defendant,  they  held  themselves  out  to  be  joint  owners, 
voluntarily  assuming  that  relation  to  the  property  sold  to  the  de- 
fendant. The  contract  became  a  joint  contract,  the  plaintiffs  being 
joint  creditors,  not  several,  of  the  defendant.  2  Chit.  Cont.  (11th 
Am.  ed.)  1340.  The  three  owners  represented,  in  effect,  that  they 
had  a  common  interest  in  the  property,  without  any  difference  in 
their  respective  interests  and  possessions,  and  that  payment  was  to 
be  made  of  the  entire  sum. 

The  two  plaintiffs,  Norton  and  Jemegan,  in  behalf  of  themselves 
and  of  Osbom,  settled  with  the  defendant  for  the  amount  due,  m  full 
payment  and  satisfaction  of  their  demand,  receiving  as  payment  in 
part  money  and  in  part  shares  of  stock  in  the  defendant  corporation. 
The  plaintiff  Osbom  insists  that  he  is  not  bound  by  this  settlement; 
and  that,  in  the  name  of  the  three  vendors,  he  can  recover  in  money 
that  portion  of  the  original  indebtedness  to  which,  as  between  him- 
self and  his  associates,  he  was  entitled. 

The  interest  of  the  three  plaintiffs  in  their  joint  claim  against  the 
defendant  was  such  that  each  had  an  interest  in  the  entire  claim. 
One  of  them  had  not  only  an  interest  in  the  third  which  might  be  his 
share,  but  also  in  the  two  thirds  belonging  to  the  others.  It  has  been 
settled  in  this  action  that  one  cannot  maintain  an  action  for  his  share; 
the  three  must  join  in  the  suit,  because  each  one  has  a  joint  interest 
in  the  entire  amount  due  them,  and  in  every  part  thereof.  Osbom 
is  debarred  from  bringing  suit  for  his  third  part,  because  Norton  and 
Jemegan  own  that  third  as  fully  as  does  Osbom.  Each  having  such 
an  interest  in  the  debt  due,  one  being  unable  to  sue  for  the  whole 
or  his  share  thereof,  it  follows  that  each  one,  being  interested  in  the 
entire  claim,  can  settle  it  with  the  defendant.  Each  of  the  three,  by 
the  manner  of  their  dealing  with  the  defendant  and  with  the  prop- 
erty, has  effectually  authorized  his  partners  in  the  contract  to  dis- 
pose of  his  interest  by  pa3mient,  settlement,  or  accord  and  satisfac- 
tion, and  to  release  the  defendant  from  its  obligation  under  the  con- 
tract.   1  Pars.  Cont.  26. 

In  this  case,  there  was  no  formal  release  by  writing  imder  seal. 
The  plaintiffs  Norton  and  Jemegan,  upon  the  settlement,  ''gave  to 
the  defendant  a  receipted  bill  of  the  demand  for  the  price  of  the  riuls 
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and  interest. "  The  delivery  of  the  ^ares  of  stock  by  the  defendant 
to  the  plaintifFs,  and  the  payment  of  the  money^  were  accepted  in 
satisfaction  and  payment  of  the  debt.  It  was  an  accord  and  satisfac- 
tion unconditional,  actually  executed,  and  accepted.  This  operates 
to  release  the  defendant  from  further  liability  upon  the  contract.  No 
particuktf  form  of  words  is  necetsary  to  constitute  a  valid  release. 
"Any  words  which  show  an  evident  intention  to  renounce  the  claim 
upon,  or  to  discharge,  the  debtor  are  sufficient."  2  Chit.  Ck>nt. 
(nth  Am.  ed.)  1146.  The  plaintiff  Osbom  in  his  argument  has  not 
urged  that  this  settlement  was  not  in  effect  a  release.  If  this  transac* 
tion  between  the  parties,  if  assented  to  by  all  who  participated  in 
it,  was  such  as  to  release  the  defendant  from  all  liability  to  Norton 
and  Jemegan,  of  which  there  is  no  contention,  then  it  follows  that 
the  release  of  two  was  the  release  of  all.  When  there  is  such  a  unity 
of  interest  as  to  require  a  joinder  of  all  the  parties  interested  in  a  per- 
sonal action,  the  release  of  one  is  as  effectual  as  the  release  of  all. 
Austin  V.  Hall,  13  Johns.  286;  Decker  v.  Livingston,  15  Johns.  479. 

In  this  case,  fraud  is  not  set  up,  nor  is  there  any  suggestion  of 
fraud  in  the  transaction.  The  settlement  was  in  effect  an  accord  and 
satisfaction,  which  operates  as  a  release.  Wallace  v.  Eelsall,  7  M.  & 
W.  264,  272. 

The  settlement  made  by  Norton  and  Jemegan  with  the  defendant 
released  the  defendant  from  further  liability  upon  its  contract  with 
the  plaintiffs,  and  the  action  cannot  be  maintained.  By  the  terms 
of  the  report,  there  must  be 

Judgment  far  (he  d^endant. 


STATE  OF  MAINE  v.  CHANDLER 

In  the  Supreme  Judicial  Court  of  Maine,  1887 

[Reported  in  79  Maine,  172] 

Fo&TBB,  J.^  The  defendants  as  sureties,  together  with  one  Benja- 
min R.  Condon  as  principal,  entered  into  a  joint  and  several  recog« 
nizance  Upon  an  indictment  found  against  the  eaid  Condon  as  a 
common  seller  of  intoxicating  liquors.  Default  having  been  entered 
against  all  the  parties  upon  the  recognizance,  scire  facias  is  brought 
against  these  two  defendants,  who  file  a  general  demurrer. 

'  Portion  of  o^nion  omitted. — ^Eds. 
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The  only  quefition  involved  is  yrheihev  title  proper  parties  are  joined 
as  defendants  in  thia  action. 

It  is  the  general  rule  in  actions  ex  contractu  that  objection  to  the 
non-joinder  of  a  defendant  can  be  taken  only  by  plea  in  abatement, 
thereby  giving  the  plaintiff  a  better  writ,  by  therein  disclofling  the 
names  of  those  who  ought  to  be  )oined.  Harwood  v.  Rob^iB,  5 
Maine,  442;  Reed  v.  Wilson,  39  Maine,  58&;  Richmond  v.  Toothaker, 
69  Maine,  455.  But  to  this  rule  there  is  an  exception,  as  well  settled 
as  the  rule  itself — that  if  it  appears  from  the  face  of  the  declaration 
or  other  plecKling  on  the  part  of  the  plaintiff,  that  a  person  not  made 
defendant  was  a  joint  contractor  with  those  who  are  defendants  in 
the  suit,  there  being  no  averment  of  the  death  of  such  person,  then 
such  non-joinder  is  good  ground  for  demurrer,  as  well  as  abatement. 
Harwocfd  v.  Roberts,  mipra;  Richmond  v.  Toothaker;  supra;  Gould 
PI.  ch.  6,  §  115;  1  Chit.  PL  46;  McGregor  v.  Balch,  17  Vt.  667. 

It  is  likewise  held  to  be  ground  for  demurrer  where  there  is  a  mis- 
joinder of-  defendants,  in  actions  upon  contract,  where  too  many 
persons  are  made  defendants  and  the  objection  appears  upon  the  face 
of  the  plaintiff's  pleadings.  Chitty  states  it  thus:  "If  too  many 
persons  are  made  defendants,  and  the  objection  appear  on  the  plead- 
ings, either  of  the  defendants  may  demur,  move  in  arrest  of  judgment, 
or  support  a  writ  of  error;  and  even  if  the  objection  do  not  appear 
upon  the  pleadings,  the  plaintiff  may  be  non-suited  upon  the  trial, 
if  he  fail  in  proving  a  joint  contract."  1  Chitty  Pi;  44;  Gould  PL 
ch.  5,  §  104.  "If  it  appears  on  the  pleadings,  it  gives  rise  to  a  de- 
murrer; if  it  appears  at  the  trial,  to  an  adverse  verdict."  Dioey  on 
Parties,  507. 

It  is  elementary  law  that  where  three  or  more  parties  contract 
jointly  and  seveially,  all  ate  to  be  8ue4  in  one  actioii,^  or  each  may  be 
sued  severally.  It  is  improper,  as  all  the  authorities  hold,  to  join 
two  and  omit  the  others,  for  in  sujcb  ca^  they  are  sued  neiither  jointly 
nor  severally,  as  they  promised.  And  in  case  the  plaintiff  does  not 
see  fit  to  proceed  against  them  severally,  it  is  the  undoubted  right 
of  the  defendants  to  have  all  their  joint  promisors  or  obligors  joined 
with  them  in  the  suit.  Harwood  v.  Roberts,  9upm;  Bangor  Bank  v. 
Treat,  6  Maine,  207. 

This  action,  then,  must  stand  or  fall  like  any  other  founded  upcm 
contract.  It  is  brought  against  two  only  of  the  three  parties  who 
jointly  and  severally  recognised  to  the  State— now  plaintiff  in  thb 
suit.  It  is  not  brought  against  them  in  accordance  with  their  obliga- 
tion entered  into  by  them.  They  are  sued  neither  jointly  nor  severally. 
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There  are  too  many  joined  as  defendants  to  coiTeq)ond  with  their 
several  obligation — ^too  few  to  correspond  with  it  as  joint.  This  being 
80,  the  nuBjoinder  in  the  one  case,  or  the  non-joinder  in  the  other, 
as  we  have  said,  is  good  ground  of  demurrer,  since  the  fact  appears 
upon  the  face  of  the  plainti£f's  declaration  that  there  was  a  joint  and 
several  obligation  efitered  into  by  three,  all  of  whom  are  known  as 
well  to  the  plaintiff  as  to  the  defendants  in  this  suit. 

It  makes  no-  difference  that  one  of  the  itecognixois  w^  the  principal 
in  the  criminal  process,  and  the  other  two  were  his  sureties.  The 
recognizance  itself  deteiknines  the  liability  of  the  parties,  and,  as 
c^ipears  from  the  record,  that  liability  Vas  joint  and  several  in  rela^ 
tion  to  the  three  parties  who  became  bound  by  it.  It  was  not  a  joint 
and  several  undertaking  on  the  part  of  the  sureties  only;  and  the 
plaintiff  cannot,  by  its  pleading,  change  their  liability  from  that 
which  they  assumed. 

Exceptions  auatained. 

Peters,  C.  J.,  Walton,  Danforth,  Emery,  and  Haskell,  JJ.,  con- 
curred. 


JELL  V.  DOUGLAS 
In  the  King's  Bench,  1821 
[Reported  in  4  Bamewall  &  Alderson,  374] 

Assumpsit  for  goods  sold  and  delivered  by  Jell  to  the  defendant. 
Plea,  general  issue.  At  the  trial,  before  Abbott,  C.  J.,  at  the  last 
summer  assiaes  for  the  county  of  Kent,  the  pro<rf  was,  that  the  goods 
were  sold  to  the  defendant  by  the  plaintiff  and  his  scm,  who  were  in 
partnership.  The  son  had  died  before  the  commencement  of  this  ac* 
tion.  It  was  contended  that  this  was  a  variance,  inasmuch  as  the 
contract  stated  in  the  declaration  was  with  the  plaintiff  alone;  whereas 
that  given  in  evidence  was  with  the  plaintiff  aikl  another.  Abbott, 
C.  J.,  reserved  the  point,  and  directed  the  jrnry  to  find  a  verdict  for 
the  plaintiff,  with  Bbefty  to  the  defendant  to  move  to  enter  a  nonsuit. 

Abbott,  C.  J.  It  is  a  well-established  rule,  that  where  two  persons 
are  joint-sellers  of  goods,  they  must  both  join  in  an  action  brought 
to  recover  the  price.  It  was  decided  in  Richards  v.  Heather,^  that  a 
party  may  maintain  an  action  agamst  a  surviving  partner  without 

U  B.  &  A.  29. 
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describing  him  as  such;  and  the  reason  of  that  decision  was  this,  that 
if  the  partners  had  been  alive,  and  one  only  was  sued,  that  drcum- 
stance  could  only  be  taken  advantage  of  by  plea  in  abatement,  and 
was  no  defence  upon  the  general  issue.  But  if  one  of  two  joint- 
contractors  sue,  both  being  alive,  that  is  a  variance,  and  a  good  de- 
fence upon  the  general  issue.  It  seems,  therefore,  to  be  reasonable, 
that  where  a  surviving  joint-contractor  sues,  the  fact  of  his  being 
siuvivor  should  appear  in  the  declaration.  In  a  note  to  Webber  v. 
Tivill,^  Williams  lays  it  down,  that  it  is  necessary  that  all  the  persons 
with  whom  a  contract  has  been  made,  if  living,  should  join  in  the 
action,  and  if  any  of  them  are'  dead,  that  fact  should  be  stated.  From 
my  own  experience  I  can  say,  that  that  has  been  the  general  practice, 
and  I  think  it  ought  not  to  have  been  departed  from  in  this  instance. 
The  rule  for  a  nonsuit  must  be  made  absolute. 
Rule  absoliUe, 


MARTIN  V.  CRUMP 

In  the  King's  Bench,  1698 

[Reported  in  2  Salkeld,  444] 

Two  joint  merchants  make  B.  their  factor;  one  dies,  leavii^  an 
executor;  this  executor  and  the  survivor  cannot  join,  for  the  remedy 
survives,  but  not  the  duty;  and  therefore  on  recovery  he  must  be 
accoimtable  to  the  executor  for  that.^ 

i2Saund.  121,  n.  1. 

•The  following  sectiofi  (758)  of  the  N.  Y.  Code  of  Civil  Procedure  typifies  the 
statutory  enactments  which,  in  many  jurisdictionsi  have  modified  the  common 
law  conception  of  joint  liability: 

''In  case  of  the  death  of  one  of  two  or  more  plaintiffs,  or  one  of  two  or  more 
defendants,  if  the  entire  cause  of  action  survives  to  or  against  the  others,  the 
action  may  proceed  in  favor  of  or  against  the  survivors.  But  the  estate  of  a  per- 
son or  party  jointly  liable  upon  contract  with  others  shall  not  be  discharged  by 
his  death,  and  the  court  may  make  an  order  to  bring  in  the  proper  representative 
of  the  decedent,  when  it  is  necessary  so  to  do,  for  the  proper  disposition  of  the 
matter;  and,  where  the  liability  is  several  as  well  as  joint,  may  order  a  severance 
of  the  action  so  that  it  may  proceed  separately  against  the  representative  of  the 
decedent,  and  against  the  surviving  defendant  or  defendants." — Eds. 
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ANDERSON,  Administrator,  etc.,  v.  MARTINDALE 

In  the  King's  Bench,  1801 
[Reported  in  1  East,  497] 

In  covenant  by  the  plaintiff  as  administrator  of  John  Ander- 
son deceased,  the  declaration  which  was  entitled  of  Michaelmas 
Term  generally  stated,  that  by  indenture  of  four  parts  made  Septem- 
ber 16th,  1789,  between  Elizabeth  Wyatt,  John  Anderson  (the  intes- 
tate), R.  Mackreth,  and  J.  Martindale  (the  defendant),  it  was  wit- 
nessed that  for  the  considerations  therein  mentioned  R.  Mackreth  for 
himself,  his  heirs,  executors,  etc.,  and  the  defendant  as  his  surety,  etc., 
did,  and  each  of  them  did  jointly  and  severally  covenant  to  and  with 
the  said  John  Anderson  deceased,  in  his  lifetime,  his  executors, 
administrators,  and  assigns,  and  also  to  and  with  the  said  Elizabeth 
Wyatt  and  her  assigns,  that  he,  Mackreth,  his  executors^  etc.,  should 
pay  to  the  said  John  Anderson,  his  executors,  administrators,  or 
assigns  £60  per  annimi  during  the  life  of  Elizabeth  Wyatt.  It  then 
averred  that  the  intestate  died  May  2l8t,  1799,  after  which — viz., 
on  November  7th,  1799 — ^administration  was  granted  to  the  plaintiff, 
and  that  although  Elizabeth  Wyatt  is  still  living,  yet  that  R.  Mac- 
kreth has  not  paid  to  the  deceased,  nor  since  his  death  to  the  plaintiff 
as  administrator  the  said  annuity,  etc.,  but  that  eight  quarters  were 
in  arrear  in  the  lifetime  of  the  intestate,  etc.,  and  after  his  death  two 
quarters  more,  etc.,  and  so  alleges  a  breach  by  the  defendant,  and 
concludes  in  the  usual  form  with  a  prof ert  of  the  letters  of  administrar 
tion,  the  date  whereof  is  the  same  day  and  year  in  that  behalf  above 
mentioned.    To  which  there  was  a  general  demurrer  and  joinder. 

Lord  Kenton,  C.  J.  There  is  no  distinguishing  Slingsby's  Case 
from  the  present.  There  Beckwith  by  indenture  covenanted,  prom- 
ised, and  agreed  to  and  with  William  Vavasor  and  Francis  Slingsby, 
and  to  and  with  George  Harvey  and  Frances  his  wife,  and  their 
assigns,  and  to  and  with  each  of  them  {quolibet  et  qudlibet  eorum)  that 
he  Beckwith  at  the  sealing  and  delivery  of  the  indenture  was  lawfully 
and  sole  seized  of  a  certain  rectory.  And  in  an  action  of  covenant 
thereon  by  Slingsby  and  his  wife,  the  issue  was  found  for  the  plaintiff, 
and  judgment  obtained  thereon  in  B.  R. ;  but  on  a  writ  of  error  brought 
in  the  Exchequer  Chamber  that  judgment  was  on  great  delibera- 
tion reversed,  because  the  other  covenantees  had  not  joined  in  the 
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action  with  the  plaintiffs,  and  they  alone  could  not  maintain  the 
action,  notwithstanding  the  words  et  ad  et  cum  guolibetet  gyalibet 
eorum.  And  this  distinction  was  taken,  which  appears  to  be  very 
sensible,  that  where  every  of  the  covenantees  is  to  have  a  several 
interest  or  estate,  there  the  addition  of  the  words  cum  guolibet  eorum 
will  make  the  covenant  several  in  respect  ot  their  several  interests. 
As  if  one  by  indenture  demise  Blackacre  to  ,A.  and  Whiteacre  to  B., 
etc.,  and  covenant  with  them  and  each  of  them  that  he  is  lawful 
owner  of  the  said  acres;  there  in.respect  of  the  several  interests  the 
covenuit  by  those  words  is  made  several.  But  if  he  demise  to  them 
the  acres  jointly,  then  those  words  are  void,  for  a  man  by  his  covenant 
cannot,  unless  in  respect  of  several  interests^  make  it  first  joint, 
and  then  several  by  those  or  the  like  words.  The  learned  reporter 
then  gives  several  other  instances,  all  tending  to  the  same  <k)nclusion. 
And  the  reason  given  is  that  where  the  interest  is  joint,  if  several 
were  to  bring,  actions  for  one  and  the  same  cause,  the  Court  would  be 
in  doubt  for  which  of  them  to  give  judgment.  So  here  I  should  say, 
here  is  a  covenant  to  two  to  pay  an  annuity  to  one  of  them;  shall  both 
bring  actions  for  the  same  interest  where  (mly  one  duty  is  to  be  paid? 
Which  of  them  ought  to  recover  for  the  non-petformaace  of  the  cove- 
nant? The  defendant  is  only  bound  to  pay  the  cumuity  once.  This  is 
different  therefore  from  the  case  put  by  Lord  Coke,  where  the  covenant 
is  to  several  for  the  performance  of  several  duties  to  each;  there  the 
covenant  shall  be  moulded  according  to  the  several  interests  of  the  par- 
ties, and  each  shall  only  recover  for  a  breach  so  far  as  his  own  interest 
extends.  It  has  been  assumed  in  the  argument  for  the  plaintiff,  that 
the  covenantees  had  different  interests,  but  that  is  not  so;  the  cove- 
nant to  both  was  for  the  same  thing,  and  though  the  benefit  were 
only  to  one  of  them,  yet  both  had  a  legal  interest  in  the  performance 
of  it,  and  therefore  the  legal  interest  bdmg  joint  during  the  lives  of 
both,  on  the  death  of  one  it  survived  to  the  other.  If  indeed  the  cove- 
nant had  been  to  each  by  two  different  deeds,  though  for  the  same 
duty,  there  could  not  have  been  a  joind^  in  action,  but  here  the 
parties  claim  by  the  same  title,  and  therefore  the  law  coincides  with 
the  justice  and  convenience  of  the  case.  No  difference  can  arise  on 
the  omission  of  the  words  executors  and  administrators  in  the  cove- 
nant to  Elizabeth  Wyatt  and  her  assi^is,  which  words  are  added  to 
the  covenant  to  John  Anderson;  the  legal  effect  is  the  same,  for  a 
covenant  to  (me  and  her  assigns  extends  equally  to  her  executors  and 
administrators. 
Per  Curiam.   Judgment  for  the  defendant. 
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HALE  V.  SPAULDING 

r 

In  the  Supreme  Judicial  Covat  of  Maasachuaetts,  1888 
[Reported  in  145  Massachusetts,  482] 

Contract  upcm  an  instrument  under  seal,  dated  May  23d,  1885, 
by  the  terms  of  which  the  defendants,  six  in  number,  agreed  to  pay 
to  the  plaintiff  on  demand,  six  sevenths  of  any  loss  to  which  he  might 
be  subjected  as  the  endorser  of  a  certain  note  for  a  corporation. 

Aaron  H.  Saltmarsh  alone  defended.  He  filed  an  answer  alleging 
that  the  plaintiff,  since  the  execution  of  the  contract  declared  on,  had 
executed  and  delivered  the  following  paper,  under  seal,  to  one  of  the 
joint  obligors  under  the  contract: 

'' Received  of  L.  V.  Spaulding  $1060.84,  in  full  satisfaction  for  his 
liability  on  the  document"  signed,  etc.,  and  dated  May  23d,  1885. 

At  the  trial  in  the  Superior  Court,  before  Hammond,  J.,  it  ap- 
peared that  on  September  20th,  1886,  the  defendants,  except  Salt- 
marsh,  settled  with  the  plaintiff  for  their  proportionate  part  of  the 
amount  alleged  to  be  duie  under  the  agreement  declared  on,  and  the 
plaintiff  executed  the  paper  under  seal,  annexed  to  the  answer,  and 
delivered  it  to  the  defendant  Spaulding.  The  plaintiff  offered  to 
prove  facts  showing  that,  in  giving  said  sealed  paper  annexed  to  the 
answer,  there  was  no  intention  of  releasing  the  defendant  Saltmarsh. 
The  judge  ruled  that  said  offer  was  not  material,  and  that  said  sealed 
paper  released  the  defendant  Saltmarsh,  and  ordered  a  verdict  for  the 
defendant. 

The  plaintiff  alleged  exceptions. 

C.  Alusn,  J.  The  words  '^in  full  satisfaction  for  his  liability" 
import  a  release  and  discharge  to  Spaulding,  and,  the  instrument 
being  imder  seal,  it  amounts  to  a  technical  release.  The  plaintiff  does 
not  controvert  the  general  rule  that  a  release  to  one  joint  obligor 
releases  all.  Wiggin  v.  Tudor,  23  Pick.  434,  444;  Goodnow  v.  Smith, 
18  Pick.  414;  Pond  v.  Williams,  1  Gray,  630,  636.^  But  this  result  is 
avoided  when  the  instrument  is  so  drawn  as  to  show  a  contrary  inten- 
tion. 1  lindl.  Part.  433;  2  Chit.  Con.  (11th  Am.  ed.)  1154  ef  seq. 
Ex  parte  Good,  5  Ch.  D.  46,  56.  The  difficulty  with  the  plaintiff's 
case  is  that  there  is  nothing  in  the  instrument  before  us  to  show  such 
contrary  intention.  Usually  a  reservation  of  rights  against  other 
>  See  also,  Rawstorne  v.  Gandell  (1846),  15  M.  4  W.  304.— Eds. 
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parties  is  inserted  for  that  purpose,  or  the  instrument  is  put  in  the 
form  of  a  covenant  not  to  sue.  Se^  Kenwor^  v.  Sawyer,  125  Mass. 
28;  Willis  v.  De  Castro,  4  C.  B.  (N.  S.)  216;  North  v.  Wakefield,  13 
Q.  B.  536,  541.^  Parol  evidence  to  diow  the  actual  intfBntkm  is  in- 
competent. Tuckerman  v.  Newhall,  17  Mass.  580,  585.  The  instru- 
ment given  in  this  case  was  a  mere  receipt  under  sdal  of  money  from 
one  of  several  joint  obligors,  in  full  satisfaction  for  his  liability  on  the 
document  signed  by  himself  and  others.  Thefe  is  nothihg  to  get 
hold  of  to  show  an  intent  to  reserve  rights  against  the  others.  He 
might  already  have  discharged  each  of  them  by  a  similar  release. 
Exceptions  avemiled. 


KING  AND  Another  v.  HOAEE 

In  the  C!ourt  of  Exchequer,  1844 

[Reported  in  13  Meeson  A  Welsby,  494] 

Db^t  fbr  goods  sold  and  delivered.  Flea,  that  the  said  goods 
were  sold'  and  delivered  by  the  plaintiffs  to  the  defendant  jointly 
with  one  Nl  T.  Smitii,  and  not  to  the  defendant  alone,  and  were  to  be 
paid  for  to  the  plaintiffs  by  the  defendant  jointly  with  the  said  N.  T. 
Smith,  and  hot  by  the  defendant  alone,  and  that  ihe  said  moneys  in 
the  declaration  mentioned  were,  at  the  time  of  the  accruing  thereof, 
to  wit,  etc.,  due  from  the  defendant  and  the  said  N.  T.  9mith,  jointly, 
and  not  from  the  defendant  alone;  that  the  said  moneys  continuing 
and  being  due  and  payable  by  the  defendant  jointly  with  the  said 
N.  T.  Smith,  the  plaintiffs  heretofore,  to  wit,  etc.,  in  the  Court  of  our 
lady  the  Queen  at  Westminster,  impleaded  the  said  N.  T.  Smith  in 
an  action  of  debt,  for  the  detaining  and  not  paying  of  the  said  moneys 
and  debt,  and  for  and  in  respect  of  the  same  identical  causes  of 
action  in  the  declaration  mentioned,  and  such  proceedings  were 
thereupon  had  in  the  said  action,  that  afterward,  to  wit,  on,  etc.,  the 
plaintiffs,  by  the  consideration  and  judgment  of  the  said  Ck>urt, 
recovered  in  the  said  action  against  the  said  N.  T.  Smith  the  said 
several  moneys  and  sum  of  £16,000  above  demanded,  flis  also  £90  68. 

^  Modem  axithorities  attempt  to  carry  out  the  intentioa  of  the  parties,  inter- 
preting an  instrument  as  a  ooven^t  not  to  sue  rather  than  as  a  release,  if  such 
constructipn  be  permissible.   See  Price  v.  Barker  &  Clark  (1855),  4  E.  &  B.  760. — 
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as  damages  And  ^tej  whereof  the  said  N.  T.  Smith  was  oonvieted^  as 
by  the  reoord  and  proce^ings  thereof;  still  remaining  in  the  said 
Court  of  our  lady  the  Queen  at  Weetkoinst^,  more  fully  and  ^  large 
appears^  which  said  judgment  still  remains  in  full  force  and  effect,  and 
not  the  least  reversed  or  made  void.   Verification. 

Special  demurtlsi',  assigning  for  caxisei^  that  the  defendant  has 
pleaded  in  bar  of  the  acticm  matter  which  ought  to  have  been  pleaded^ 
if  at  adl;  in  abatement;  that  the  plea 'amounts  to  a  plea  of  nevev 
indebted;  that  the  plea  does  not  avefr  rthat  the  moneys  were  not  due 
from  the  defendant  and  N.  T.  Smith  severally  and  jointly;  that  the 
recovery  of  a  judgment  against  one  of  tw6  debtors  ifi  a  sum  oerteon 
does  not  of  itself ,  or  without  satisfaction,  operate  in  law  to  bar  the 
action  of  the  creditor  againi^t  the  other  debtor,  and  that  the  plea  ought 
to  have  conduded  with  a  ^tatemetat  that  the  defendant  was  ready  to 
verify  it  by  the  recoixi. 

Joihder  in  deinuriner. 

Pabke,  B.  The  plea  in  this  case,  to  an  action  of  debt,  stated  that 
the  contract  in  the  declaration  Was  made  by  the  (riaihtitf  with  the 
defendantf  and  one  N.  T.  Smith  joioitly,  and  not  with  the  defendant 
alone;  and  that,  in  1843,  the  plaintiff  recovered  a  judgment  against 
Smith  for  the  same  debt  Wifli  ciosts,  ''as  appears  by  the  record  re- 
maining in  the  Court  of  QueetaV  Bench,  whi<$h  judgment  remains  in 
full  force  and  unreversed,''  conchiding  with  the  common  verifi* 
cation. 

to  this  plea  there  was  a  demurrer,  asmgniDg  several  sHeeial  causes: 
First,  that  it  was  a  plea  in  abatement  not  properly  pleaded;  to  which 
the  answer  is  that  the  plea  does  not  ^ve  a  better  writ,  and  is  clearly 
a  plea  in  bar.  Secondly,  that  it  atoounts  to  the  general  issue,  which  it 
certidnly  does  not,  for  it  admits  a^  debt  originally  due*  Tlnrdiy,  that 
it  does  not  aver  that  the  debt  was  not  due  fixxn  the  defendant  and 
Smith  severally  as  well  as  jointly;  to  which  it  was  property  answered 
that  th^'plea  eiufficiently  shows  the  identical  oontmct  declared  upon 
to  be  joint,  and  that  it  cannot  be  contended,  prima  facie  at  least, 
that  the  same  contract  was  both  j6int  and  several.  And,  laatiy, 
it  was  objected,  that  the  plea  ought  to  have  concluded  with  a  verifica- 
tion by  the  record.  The  Court,  however,  intimated  its  opinion^  thai 
such  an  averment,  though  prop^  when  the  plea  contains  matter  o{ 
record  only,  was  not  propet  where  the  averment  of  matter  df  cecord 
was  mixed  with  averments  of  matters  of  fact,  on  which  an  issue  of 
fact  may  be  taken.  In  the  case  of  a  plea  of  judgment  recovered  for 
the  same  cause  of  action,  the  mattei'  of  record  is  the  only  thing  which 
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can  be  directly  put  m  issue  on  the  plea.    If  the  juc^gment  were  re- 
obvaxBd  for  another  cause,  there  must  be  a  new  assignment. 

The  matters  of  form  being  dispoaed  of,  the  question  is  reduced  to 
one  of  substance,  whether  a  judgment  recovered  against  one  of  two 
contractors  is  a  bar  in  an  action  against  another. 

It  is  remarkable  that  this  question  should  never  have  been  actually 
decided  in  the  courts  of  this  country.  There  have  been  apparently 
conflicting  dicta  upon  it.  Lord  Tenterden,  in  the  case  of  Waiters  v. 
Smith,  2  B.  A;  Ad.  892,  is  reported  to  have  said,  that  a  mere  judg- 
ment against  one  would  not  be  a  defence  for  another.  My  Brother 
Maule  stated  in  that  of  Bell  v.  Bankes,  3  Man.  &  G.  267,  that  a 
seciu-ity  by  one  of  two  joint  debtors  would  merge  the  remedy  against 
both.  In  the  case  of  Lechmere  v.  Fletcher,  1 C.  &  M.  634,  Bayley,  B., 
strongly  intimates  the  opinion  of  the  Court  of  Exchequer,  that  the 
judgment  against  one  was  a  bar  for  both  of  two  joint  debtors,  though 
the  point  was  not  actually  ruled,  as  the  case  did  not  require  it.  In 
the  absence  of  any  positive  authority  upon  the  precise  question  we 
miust  decide  it  upon  principle  and  by  analogy  to  other  authorities, 
and  we  feel  no  difficulty  in  coming  to  the  conclusion  that  the  plea  is 
good. 

If  there  be  a  breach  of  contract  or  wrong  done,  or  any  other  cause 
of  action  by  one  against  another,  and  judgment  be  recovered  in  a 
court  of  record,  the  judgment  is  a  bar  to  the  original  cause  of  action, 
because  it  is  thereby  reduced  to  a  certainty,  and  the  object  of  the 
suit  attained,  so  far  as  it  can  be  at  that  stage;  and  it  would  be  useless 
and  vexatious  to  subject  the  defendant  to  another  suit  for  the  pur- 
pose of  obtaining  the  same  result.  Hence  the  legal  maximy  tranait  in 
rem  jwUcatanif  the  cause  of  action  is  changed  into  matter  of  record, 
which  is  of  a  higher  nature,  and  the  inferior  remedy  is  merged  in  the 
higher.  This  appears  to  be  equally  true  where  there  is  but  one  cause 
of  action,  whether  it  be  against  a  sin^e  person  or  many.  The  judg- 
ment of  a  court  of  record  changes  the  nature  of  that  cause  of  action, 
and  prevents  its  being  tJxe  subject  of  another  suit,  and  the  cause  of 
action  being  single  cannot  afterward  be  divided  into  two.^ 

The  distinction  between  the  case  of  a  joint  and  several  contract 
is  very  clear.  It  is  argued  that  each  party  to  a  joint  contract  is  sever- 
ally liable,  and  so  he  is  in  one  sense,  that  if  sued  severally  and  he 
does  not  plead  in  abatement,  he  is  liable  to  pay  the  entire  debt;  but 
he  is  not  severally  liable  in  the  same  sense  as  he  is  on  a  joint  and 

*  A  portion  of  the  opinion  relating  to  the  effect  of  a  judgment  against  one  of 
two  joint  tort  feasors  has  been  omitted. — ^Eds. 
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several  bond,  which  instrument,  though  on  one  piece  of  parchment  or 
paper,  in  effect  comprises  the  joint  bond  of  all,  and  the  several  bonds 
of  each  of  the  obligors,  and  gives  different  remedies  to  the  obligee. 
Another  mode  of  considering  this  case  is  suggested  by  Bay  ley,  B., 
in  the  case  of  Lechmere  v.  Fletcher,  and  was  much  discussed  during 
the  argument,  and  leads  us  to  the  same  conclusion.  If  there  be  a 
judgment  against  one  or  two  joint  contractors,  and  the  other  is  sued 
afterward,  can  he  plead  in  abatement  or  not?  If  be  cannot,  he  would 
be  deprived  of  a  right  by  the  act  of  the  plaintiff,  without  his  privity 
or  concurrence,  in  suing  and  obtaining  judgment  against  the  other. 
If  he  can,  then  he  may  plead  in  bar  the  judgment  against  Imnself ; 
and  if  that  be  not  a  bar,  the  plaintiff  might  go  on,  dther  to  obtain  a 
joint  judgment  against  himself  and  his  co-contractor,  so  that  he  would 
be  twice  troubled  for  the  same  cause,  or  the  plaintiff  might  obtain 
another  judgment  against  the  co-con{ractor,  so  that  tliere  would 
be  two  separate  judgments  for  the  same  debt.  Further,  the  case 
would  form  another  exception  to  the  general  rule,  that  an  action  on 
a  joint  debt,  barred  against  one,  is  baired  altogether;  the  only  excep- 
tion now  being  where  one  has  pleaded  matter  of  personal  discharge, 
as  bankruptcy  and  certificate.  It  is  quite  clear,  indeed,  and  was 
hardly  disputed,  that  if  there  were  a  plea  in  abatement,  both  must  be 
joined,  and  that  if  they  were,  the  judgment  pleaded  by  one  would 
be  a  bar  for  both;  and  it  is  impossible  to  hold  that  the  legal  effect  of 
a  judgment  against  one  of  two  is  to  depend  on  the  contingency  of 
both  being  sued,  or  the  one  against  whom  judgment  is  not  obtained 
being  sued  singly  and  not  pleading  in  abatement.  These  considera- 
tions lead  us,  quite  satisfactorily  to  oiu"  own  minds,  to  the  conclusion 
that  where  judgment  has  been  obtained  for  a  debt,  as  well  as  a  tort, 
the  right  given  by  the  reccH'd  merges  the  inferior  remedy  by  action 
for  the  same  debt  or  tort  against  another  party. 

Dtiring  the  argument  a  decision  of  Marshall,  C.  J.,  in  the  Supreme 
Court  of  the  United  States,  was  cited  as  being  contrary  to  the  con- 
clusion this  Court  has  come  to;  the  case  is  that  of  Sheehy  v.  Mande- 
ville.^  We  need  not  say  we  have  the  greatest  respect  for  every  deci- 
sbn  of  that  eminent  judge,  but  the  reasoning  attributed  to  him  by 
that  report  is  not  satisfactory  to  us,  and  we  have  since  been  furnished 
with  a  report  of  a  subsequent  case,  in  which  that  authority  was  cited 
and  considered,  and  in  which  the  Supreme  Judicial  Court  of  Massa- 
chusetts decided,  that  in  an  action  against  two  on  a  joint  note,  a 

^  This  dedsion,  reported  in  6  Cranch,  254,  was  overruled  by  the  Supreme  Court 
in  Mason  y.  Eldred  (1867),  6  WaU.  [U.  S.]  231.— Eds. 
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judgment  against  oiie  was  a  bar.  Ward  y*  JoIpumm:^  A3  T3nig' 
parte,  148. 

For  these  reasons  we  are  of  opmioii  tbat  our  judgment  mv 
for  the  defendant. 

Judgment  far  ihe  d^endant.^ 


COWLEY  y.  PATCH,  EXECUTOR 

In  the  Supreme  Judicial  Court  of  Massachusetts,  1876 

[Reported  in  120  Massachusetts,  137] 

CoNi9(ACT  against  the  executor  of  John  W.  Graves.  The  declara- 
tion.contained  two  .counts,  tUe  first  of  which  was  for  money  had  and 
received  to  the  plaintiff's  use  by  the  said  Graves.  The  second  coimt 
was  for  professional  services  and  disbursements.  The  answer  alleged, 
unoug  other  things,  that  if  the  testate  was  ever  indebted  to  the  plain* 
tiff,  as  alleged,  he  was  jointly  indebted  with  one  Henry  H.  Fuller, 
now  living,  and  that  the  plaintiff  had  elected  to  prosecute  his  suits, 
for  the  indebtedness  and  identical  subject-matter  in  each  covaA  con* 
tained,  against  Fuller  to  final  judgments,  which  judgments  had  been 
against  the  plaintiff,  a^id  in  favor  of  Fuller.  The  case  was  submitted 
to  the  Superior  Court  upon  an  agreed  statement  of  facts  in  substance 
as  follows: 

Each  count  declares  on  a  distinct  and  separate  demand.  The 
indebtedness  in  the  second  count,  if  any  (which  the  defendant  does 
];H)(t  admit),  was  originally  the  joint  indebtedness  of  the  defendant's 
testate,  Jolm  W.  Graves,  and  Henry  H.  Fuller.  A  suit  was  fon^erly 
brought  by  the  plaintiff,  for  this  identical  demand  against  Grave? 
and  Fuller,  in  the  lifetime  of  Graves.  Upon  the  death  pf  Graves, 
during  the  pendency  of  the  suit  in  court,  the  plaintiff  discont^iued 
against  Graves,  and  prosecuted  his  suit  to  final  judgn^eOrt  {gainst 
Fuller  done  as  the  survivor  of  the  joint  debtors.  On  tria)  by  jury, 
verdict  and  judgment  were  in  favor  of  Fuller,  the  de^e^dant,  who 
obtained  judgment  for  costs,  which  have  been  paid  on  execution. 

A  suit  for  the  identical  demand  sought  to  be  recovered  in  the  first 

1  See  also,  Kendall  v.  Hamilton  (1879),  L.  R.  4  App.  Cas.  504. 
In  many  jurisdictions,  the  doctrine  of  the  principal  case  has  been  modified  by 
statute.    Sections  1932-1947,  and  1278,  of  the  N.  Y.  Code  of  Civil  Flrooedfire 

are  typical. — Eds. 
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count  was  formerly  brought  by  the  plaintiff  against  John  W.  Graves 
in  his  lifetime.  After  suit  brought  and  after  the  death  of  Graves^ 
the  plaintiff  by  ardier  of  court,  on.  qiotion^  sununoned  Henry  H.  Fuller 
into  court  as  a  joint  debtor^  contractor  and  defendant,  with  Graves, 
allBging  tiiat  he  was  such  in  his  motion  to  summon  him  in.  Fuller 
was  thus  joined  as  a  j<;»nt  debtee:  and  defendant  with  Graves.  Graves 
dying  pendiog  the  suit  in  co|ui;,  the  plaintiff  discontinued  as  to  Graves 
and  psoseouted  his  suit  to  trial,  verdict,  and  judgment  against  Fuller 
alone  as  the  surviving  joint  debtor.  The  ground  of  procedure  against 
Fuller^  through  trial  and  up  to  final  judgment,  was,  that  be  was  a 
joint  ooBitfactor  and  debtor  with  Graves,  and  the  trial  was  conducted 
on  that  ground.  Verdict  and  judgment  were  in  favor  of  the  defend- 
ant, Fuller,  who  obtained  a  judgment  for  costs  against  the  plaintiff, 
which  has  been  paid  on  execution. 

VjKm  these  facts  Putnam,  J.,  ruled  that  the  action  could  not  be 
maintained,  and  ordered  judgment  for  the  defendant.  The  plaintiff 
appealed. 

Gray,  C.  J.  In  onder  to  maintain  an  action  on  a  joint  contract, 
whether  the  action  is  brought  against  one  or  against  both  of  the  joint 
contractors,  it  is  necessary  to  prove  the  liability  of  both;  for  if  one 
only  is  or  ever  was  liable,  there  is  not  a  joint,  but  only  a  several  lia- 
bility, and  a  variance  from  the  cause  of  action  declared  on.  For  ex- 
ample, if  one  joint  contractor  is  sued  alone,  and  does  not  plead  in 
abatement  the  non-joinder  of  the  other,  the  judgment  is  rendered 
against  the  one  sued,  it  merges  the  cause  of  action  against  him,  and 
(Unless  ojtherwise  provided  by  statute)  as  the  two  are  no  longer  jointly 
liable,  prevents  a  subsequent  recovery  against  the  other  joint  con- 
tractor. Ward  V.  Johnson,  13  Mass.  148;  King  v.  Hoare,  13  M.  &  W. 
494;  Mason  v.  Eldred,  6  Wall.  231.  So  if ,  in  such  an  action,  the 
judgment  is  for  the  defendant,  upon  the  ground  that  there  is  no  joint 
liability,  it  is  a  bar  to  a  subsequent  action  against  the  other  contractor 
upon  the  joint  contract.   Phillips  v.  Ward,  2  H.  &  C.  717.  ■ 

The  same  rule  must  be  applied  to  this  case.  It  is  true  that,  by 
reason  of  the  death  of  one  joint  contractor,  and  the  provision  of  the 
Gen.  St.,  cb.  97,  §  28,  enabling  an  action  to  be  maintained  against 
his  administrator  as  if  the  contract  had  been  originally  joint  and 
several,  the  plaintiff  might  maintain  one  action  against  the  survivor, 
and  another. against  the  administrator  of  the  deceased.  Curtis  v. 
Mansfield,  11  Gush.  152;  New  Haven  and  Northampton  Co.  v.  Hay- 
den,  119  Mass.  361.  But  the  severance  is  merely  for  purposes  of 
remedy,  and  the  plaintiff  must  still,  in  either  action,  prove  that  the 
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original  liability  was  joint,  and  that,  so  far  as  concerns  that  question, 
both  the  survivor  and  the  administrator  of  the  deceased  are  liable 

This  action  against  the  executor  of  Graves  cannot  be  maintained 
upon  the  ground  that  Graves  and  Fuller  were  originally  jointly  liable, 
because  such  liability  is  disproved  by  the  judgments  in  favor  of  Fuller 
in  the  former  actions,  one  at  least  of  which  is  shown  by  the  statement 
of  facts  to  have  been  prosecuted  against  Graves  and  Fuller  in  the 
lifetime  of  both,  and  both  of  which  were  prosecuted  against  Fuller, 
after  the  death  of  Graves,  solely  upon  the  ground  of  a  joint  liability. 

It  cannot  be  maintained  upon  the  ground  that  Graves  was  originally 
the  sole  debtor,  because,  as  to  one  coimt,  it  is  admitted  that  the 
ori^nal  liability,  if  any,  was  joint;  and,  as  to  the  other  ootmt,  the 
plaintiff  in  the  former  action  treated  the  liabQity  as  joint,  and  thare 
are  no  facts  tending  to  show  that  it  was  several. 

Judgment  for  the  defendant 


THE  PEOPLE,  ETC.,  v.  HARRISON,  ADMINISTRATOR 

In  the  Supreme  Court  of  Illinois,  1876 

[Reported  in  82  Illinois,  84] 

Craig,  J.,  delivered  the  opinion  of  the  court: 

Abraham  Miller  was  appointed  guardian  of  certain  minors  in 
Clay  County,  and  to  secure  the  faithful  discharge  of  his  duties  he 
entered  into  a  joint  and  several  bond  with  Joseph  Maxwell  and 
Solomon  Miller  as  his  sureties. 

Subsequent  to  the  execution  of  the  bond,  and  after  a  default  on 
the  part  of  the  guardian  to  comply  with  the  terms  and  conditions 
thereof,  Maxwell  died.  A  suit  was  instituted  upon  the  bond  against 
the  guardian,  Solomon  Miller,  one  of  the  sureties,  and  the  administra- 
tor of  the  estate  of  Maxwell.  Service  was  had  upon  MUler  and  the 
administrator,  but  the  suit  was  dismissed  as  to  the  latter,  and  judg- 
ment rendered  against  Solomon  Miller. 

The  judgment  not  having  been  paid,  a  claim  was  presented  in  the 
county  court  for  allowance,  against  the  estate  of  Maxwell.  From 
the  decision  of  the  county  court  an  appeal  was  taken  to  the  Circuit 
Court,  where  a  trial  was  had,  in  which  the  Court  denied  the  allow- 
ance of  the  claim,  upon  the  ground  that  the  former  action  against  the 
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guardiaa  and  surety  upon  the  bendy  which  resulted  in  a  judgment 
against  the  surety,  was  a  bar  to  a  recovery  in  this  proceeding  against 
the  estate  of  Maxwell. 

It  may  be  regarded  as  well  settled,  that  a  recovery  against  one  of 
several  persons,  who  are  jointly  liable  for  the  pa3rment  of  a  debt  or 
the  discharge  of  a  legal  liability,  releases  the  others,  and  forms  a 
complete  bar  to  a  recovery  at  law  against  them.  Wann  v.  McNulty, 
1  Gilm.  355;  Thompson  v.  Emmert,  15  HI.  415;  Moore  v.  Rogers, 
29  111.  347;  Mitchell  v.  Brewster,  28  111.  163. 

But  the  question  presented  by  this  record  arises  not  upon  a  joint 
contract,  but  the  obligation  is  both  joint  and  several,  and  hence  the 
rule  in  relation  to  a  joint  undertaking  does  not  apply. 

Contracts  which  are  joint  and  several  may  be  regarded  as  furnish- 
ing two  distinct  remedies:  one  by  a  joint  action  against  all  the  obligors, 
the  other  by  a  several  action  against  each.*  Freeman  on  Judgments, 
§  335.  If  this  be  correct,  an  action  against  all  the  obligors  on  the 
joint  liability  would  not  be  a  bar  to  an  action  against  each  one  on 
the  several  liability. 

As  was  held  in  Moore  v.  Rogers,  supra,  where  the  contract  is  joint 
and  several,  its  legal  effect  is  double,  equivalent  to  independent  con- 
tracts founded  upon  one  consideration,  for  performance  severally 
and  also  for  performance  jointly;  and  distinct  remedies  upon  the 
same  instrument,  treating  it  as  a  joint  contract  and  as  a  several  con* 
tract,  may  be  pursued  until  satisfaction  is  fully  obtained. 

The  bond  executed  by  Maxwell  was  a  several  contract  on  his  part, 
upon  which  he  could  have  been  sued  alone  in  his  lifetime,  and  after 
bis  death  the  obligation  remained  as  a  valid  legal  claim  against  his 
estate. 

But  even  if  it  was  true  the  plaintiff,  by  instituting  suit  against 
two  of  the  makers  of  the  bond  as  a  joint  obligation,  and  obtaining 
judgment  against  one,  could  only  proceed  in  equity  to  obtain  satis- 
faction from  the  estate  of  the  deceased,  yet,  under  the  authority  of 
Moore  v.  Rogers,  supra,  the  plaintiff  had  a  clear  and  undoubted  right 
to  have  the  claim  allowed  against  the  estate. 

As  the  Court  erred  in  refusing  to  allow  the  claim  upon  the  proofs, 
the  judgment  will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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PROSSER  V.  EVANS 

In  the  Court  of  Appeal,  1894 

[Reported  in  Law  Reports,  1  Queen's  Bench  (1895),  108] 

Lord  EbheBi  M.  R.^  In  this  case  the  plaintiff  was  the  owner  of 
a  farm  which  he  had  let,  and,  being  doubtful  of  :the  tenant's  ability 
to  pay  hk  rent,  he  took  a  guarantee  from  the  defendant  and  one 
Thomas  that  the  rent  would  be  paid.  The  guarantee  was  joint,  not 
joint  and  several.  Th^  tenant  did  not  pay  rent  that  was  due;  and 
thereupon  the  guarantee  became  effective,  and  the  plaintiff  bad  a 
right  of  ,action  upon  it.  That  action  ought,  no  doubt,  to  be  a  joint 
action  against  both  of  the  guarantors.  If  in  such  a  case  an  action 
were  brought  against  one  of  the  two  joint  contractors  only,  he  might, 
under  the  old  system,  have  pleaded  in  abatemesnt,  and  so  enforced 
the  joinder  of  the  other;  and  since  the  Judicature  Act,  pleas  in  abate* 
ment  havii^  been  abolished,  the  same  result  could  be  brought  about 
by  an  application  for  an  order  to  enforce  joinder  of  the  other  Joint 
contractor.  The  plaintiff,  however,  did  not  at  that  time  bring  an 
action  again^  the  guarantors  or  either  of  them.  He  took  a  check  for 
the  amount  of  the  rent  due  from  Thomas.  By  so  doing  he  did  not 
give  time  to  the  principal  debtor,  or  do  any  injury  to  the  present 
defendant.  The  check  was  not  by  itself  a  satisfaction  of  the  debt. 
It  was  given  by.  way  of  what  has  been  styl^  a  conditional  payment. 
If  the  check  had  be^i  paid,  it  would  have  been  payment  of  the  -debt 
on  the  guarantee,  and  that  payment  would  have  no  doubt  prevented 
the  i^aintiff  from  suing  the  defendant.  The  defendant  would  there- 
upon have  become  liable  to  an  action  by  Thomas  for  contribution; 
but  no  additional  expense  would  be  occasioned  to  him  through  the 
giving  and  payment  of  the  check,  and  bis  position  would  not  be 
altered  thereby  in  any  way.  But  the  check  was  dishonored,  and 
Thomas  did  not  pay  it.  Therei^x>n  the  plaintiff  sued  him  upon  the 
check.  The  cause  of  action  in  that  action  was  the  dishonor  of  the 
check,  and  upon  that  the  plaintiff  recovered  judgment.  If  that  judg- 
ment had  been  satisfied,  and  the  plaintiff  had  obtained  the  fruits  of 
it  by  execution,  that  would  have  been  equivalent  to  payment  of  the 
debt  on  the  guarantee;  but  it  has  not  been  satisfied.  The  present 
defendant  has  not  been  in  any  way  injured  by  the  transaction  with 

>  Portions  of  opinion  omitted. — Eds.  • 
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Tegf^id  to  the  cbeck« .  Qe  wopid  vfii  be  liable.to  be^r  any  of  the  costs 
of  the  motion  upon  it,  nor  is  bis  position  aHez^d  for  the  worse  in  the 
omallest  degree.  All  that  has  happened,  so  far  as  be  is  concerned, 
appears  to  be  that  probably  he  h^s  not  been  called  upon  to  pay  under 
the  guarantee  so  soon  as  he  otherwise  might  have  been.  It  is  con- 
tended)  nevertheless,  that  the  rule  of  law  on  the  subject  is  that  by 
reason  of  this  transaction  with  regard  to  the  check  which  took  place 
between  the  plaintiff  and  Thomas,  and  which  did  not  prejudicially 
altect  the  defendant  in  any  way>  the  plaintiff  cannot  now  sue  the  de* 
fendant  on  the  guarantee.  To  my  mind,  if  the  rule  were  as  alleged, 
it  would  be  a  technioality  of  the. most  stringent  kind,  and  one  which 
would  niiake  the  law  on  the  subject  contrary  to  the  justice  and  truth 
of  the  matter.  I  for  one  object  to  such  a  technicality,  and  will  not 
act  upon  it,  unless  I  am  obliged  to  do  so  by  authority.  If  I  were 
bound  by  the  authority  of  decided  oases,  of  coiuse  I  should  bow  to 
that  authority;,  but  we  ought,  I  think,  to  look  very  closely  at  the 
<;aaes  on  the  subject  to  see  whether  we  are  bound  by  authority  to 
hold  that  there  is  such  a  technical  rule  as  is  suggested.  It  is  no  doubt 
the  law  that,  if  the  plaintiff  had  sued  Thomas  alone  on  the  guarantee 
and  not  on  the  check,  and  had  recovered  judgment  against  him,  he 
could  not  afterward  have  sued  the  present  defendant.  If  that  had 
been  the  case  here,  I  should  have  been  bound  by  a  technical  rule  of 
law  which  has  existed  so  long  that  I  must  bow  to  it.  But  in  the  pres- 
ent case  the  plaintiff  did  not  sue  Thomas  on  the  guarantee,  but  on 
'the  check.  Is  there  any  case  which  decides  that,  where  a  judgment 
is  recovered  against  one  of  two  joint  contractors,  not  on  the  original 
contract,  but  on  a  check  given  by  him  as  this  was,  the  action  against 
the  other  joint  contractor  is  barred?  The  case  of  Drake  v.  Mitchell  ^ 
appears  to  me  to  be  absolutely  to  the  contrary  effect.  That  was  de- 
cided by  four  judges  who  were  eminently  well  acquainted  with  the 
common  law  of  England  and  with  business.  Lord  Ellenborough,  C.  J., 
said  in  that  ease:  ^'I  have  always  understood  the  principle  of  transit 
in  rem  jtidicakm  to  relate  only  to  the  particular  cause  of  action  in 
which  the  judgment  is  recovered  operating  as  a  change  of  remedy 
from  its  bdng  of  a  hi^er  nature  than  before.  But  a  judgment  re- 
covered in  any  form  of  action  is  still  but  a  security  for  the  original 
cause  of  action^  until  it  be  made  productive  in  satisfaction  to  the 
party;  and  therefore  till  then  it  cannot  operate  to  change  any  other 
collateral  concurrent  remedy  which  the  party  may  have."  Anything 
plainer  than  these  expressions  there  cannot  be.    In  this  case  no  judg- 

^  a  East,  251. 


320  OPERATION  OF  CONTTRACTS 

ment  had  been  recovered  against  Thomas  in  respect  of  the  particular 
cause  of  action  on  which  the  defendant  is  sued,  viz.,  the  breach  of  the 
guarantee.  Thomas  Was  not  sued  upon  that  cause  of  action,  but  on 
another,  viz.,  non-pajrment  of  the  check. 

The  defendant  not  being  prejudiced  in  any  way  by  what  took 
place  with  regard  to  the  check,  in  my  view  of  the  case  it  could  only 
be  some  mere  technical  rule  of  law  that  coidd  produce  what  to  my 
mind  would  be  the  unjust  result  of  releasing  the  defendant  from  lia- 
bility upon  his  contract;  and  there  is,  in  my  opinion,  no  authority 
which  obliges  me  to  say  that  there  is  such  a  rule  of  law.  It  was  said 
that  the  defendant  had  a  right  to  have  Thomas  joined  as  a  co- 
defendant  in  the  action,  and  that  he  could  not  have  him  joined  be- 
cause of  what  took  place  with  regard  to  the  check.  But  it  appears  to 
me  that  the  hypothesis  on  which  this  argiunent  is  based  is  incorrect. 
It  follows  from  what  I  have  said  that  the  defendant,  if  he  thought  it 
worth  his  while,  had  a  right  to  call  on  the  plaintiff  to  join  Thomas; 
and  Thomas  could  have  made  no  valid  objection  to  being  joined, 
nor  the  plaintiff  to  joining  him. 

Appeal  dismissed,^ 


RICHARDS  AND  Another  v.  HEATHER 

In  the  King's  Bench,  1817 

[Reported  in  1  Bamewall  &  Alderson,  29] 

Assumpsit  for  work  and  labor.  The  declaration  contained  only 
one  set  of  counts  charging  the  defendant  in  his  own  right.  Plea,  non 
assumpsit.  At  the  trial  before  Abbott,  J.,  at  the  last  spring  assizes 
for  the  county  of  Southampton,  the  plaintiff  proved  two  distinct 
demands:  one  due  from  the  defendant  individually,  the  other  in 
respect  of  work  done  upon  a  ship,  which  had  belonged  to  the  defend- 
ant and  one  Rous,  who  had,  jointly  with  the  defendant,  given  direc- 
tions for  the  work,  and  who  was  dead  at  the  time  of  action  brought. 
The  learned  judge  entertaining  a  doubt,  whether  in  respect  of  this 
last  demand,  the  defendant  should  not  have  been  charged  as  surviving 
partner,  directed  the  jury  to  find  a  verdict  for  the  whole  sum  claimed, 
'with  liberty  to  the  defendant  to  move  to  reduce  it  to  the  amount 
of  the  first  demand  only,  if  the  Court  should  be  of  that  opinion. 

^  Concurring  opinions  omitted. — Eds. 
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Lord  Ellenborough,  C.  J.  I  am  of  opinion  that  the  plaintiff 
is  entitled  to  both  the  sums  which  he  seeks  to  recover  under  this 
declaration.  It  would  be  more  convenient  in  all  cases,  where  a  debt 
accrues  from  the  defendant  as  surviving  partner,  to  declare  against 
him  accordingly,  because  it  is  convenient  to  make  the  forms  of 
declaration  subservient  to  the  information  of  the  party  charged;  but 
it  is  not  essentially  necessary  to  the  maintenance  of  the  action,  for 
where  there  are  several  partners  who  are  living,  one  of  them  may  be 
declared  againstjas  the  sole  debtor,  and  the  only  objection  to  this 
mode  of  declaring  is,  that  the  plaintiff  is  liable  to  be  turned  round  by  a 
plea  in  abatement.  But  inasmuch  as  where  the  other  partner  is  dead, 
there  cannot  be  any  plea  in  abatement,  cesmnte  ratiane,  cesaat  lex. 
The  reason  which  requires  that  the  demand  shall  be  stated,  as  a  joint 
demand  ceases  when  the  plea  in  abatement  can  be  no  longer  pleaded. 
It  seems  to  me,  therefore,  that  the  plaintiff  may  maintain  his  action, 
as  well  for  the  demand,  for  which  the  defendant  was  liable  individually, 
as  for  that  for  which  he  was  liable  jointly  with  the  other  partner, 
who  is  now  dead.  According  to  every  principle  of  law,  the  joint  debt 
may,  by  reason  of  the  death  of  the  party,  be  now  treated  iBis  if  it  had 
been  origioally  a  separate  debt.  I  think,  therefore,  there  is  not  any 
occasion  to  make  any  distinction  in  the  declaration  on  account  of 
the  sources  from  which  the  debts  originally  sprung. 

Abboit,  J*  I  am  of  the  same  opinion.  The  question  was  reserved 
in. consequence  of  a  doubt  suggested  by  me  upon  the  fonn  of  the 
declaration,  and  my  doubt  was  whether  it  was  not  necessaiy  to  chaige 
the  defez\dant,  as  surviving  partner,  in  respect  of  the  last  demand. 
My  doubt  did  not  arise  in  respect  of  there  beii^  evidence  given  of 
two  distinct  demands,  but  in  respect  of  the  form  of  the  declaration,  as 
applicable  to  tbi^  last  demand.  »It  is  possible  that  I  may  have  had  an 
indistinct  recoUecticm  of  what  fell  from  the  Court  in  Spalding  v. 
Mure,  but  I  now  think  that  the  doctrine  there  laid  down  is  not  law. 
By  the  law  of  England,  where  several  persons  make  a  joint  con- 
tract, each  is  liable  for  the  whole,  although  the  contract  be  joint. 
In  Whelpdale's  Case  ^  the  plaintiff  had  declared  on  a  bond  made  by 
the  defendant,  to  which  the  defendant  pleaded  nan  eat  factum;  the 
jury  found  that  the  bond  was  a  joint  bond  made  by  the  defendant 
and  another  to  the  plaintiff,  and  upon  this  special  verdict  it  was 
adjudged  by  the  Court  that  the  plaintiff  should  recover,  ''because 
when  two  men  are  jointly  bound  in  one  bond,  although  neither  of 
them  is  bound  by  himself,  yet  neither  of  them  can  say  that  the  bond 

1 5  Rep.  119. 
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graphs,  the  Common  Pleas  Division  (Morris,  C.  J.,  and  Harri- 
son, J.);  being  of  opinion  that  the  covenants  were  joint  and  not 
several,  overruled  the  demurrer.^ 

The  Court  of  Appeal  in  Ireland  (Lord  Ashbourne,  L.  C,  and 
FitzGibbon  and  Barry,  L.  J  J.)  reversed  that  decision  and  allowed  the 
demurrer.2 

Against  this  decision  the  defendants  appealed. 

Lord  FitzGerald.^  The  question  is  whether  the  covenants  of 
the  lessees  were  joint  covenants  only,  or  were  the  several  covenants 
of  each  of  the  lessees  with  the  lessor.  The  plaintiffs  alleged  that  the 
covenants  were  to  be  interpreted  as  several.  The  executors  main- 
tained the  contrary. 

The  question  thus  raised  is  one  of  construction  of  the  covenants, 
but  in  considering  that  question  we  have  to  look  at  and  consider  the 
whole  instrument.  The  judgment  of  the  Common  Pleas  Division,  as 
delivered  by  Morris,  L.  C.  J.,  is  very  short  and  goes  directly  to  the 
real  point.  The  Lord  Chief  Justice  states  his  view  that  the  words  of 
the  covenant  in  clear  and  imambiguous  language  express  a  joint 
covenant,  and  he  adds:  '' In  Levy  v.  Sale,^  where  it  was  argued  that  a 
similar  covenant,  though  in  form  joint  only,  should  be  construed, 
according  to  the  rules  of  equity  as  joint  and  several,  Lush,  J.,  says: 
'The  authorities  I  find  are  uniform  in  holding  that  where  there  was 
no  antecedent  separate  liability,  but  the  obligation  exists  only  by- 
virtue  of  a  joint  covenant,  the  extent  of  its  operation  is  measured  by 
the  words  used,  and  the  construction  was  the  same  in  equity  as  at 
law/  That  case  would  be  identical  with  the  present,  except  that  here 
the  demise  is  to  the  two  lessees  as  tenants  in  common.  But  the 
covenant  to  pay  rent,  if  plainly  a  joint  covenant  only,  cannot  be 
treated  as  several  by  reason  of  the  interest  taken  by  the  lessees. 
The  covenant  is,  in  my  opinion,  a  joint  covenant.  The  demurrer 
must  therefore  be  overruled." 

That  judgment  came  before  the  Court  of  Appeal  and  was  reversed, 
the  Lord  Chancellor  of  Ireland,  who  presided,  observing  that  "in  the 
ca3e  of  Sorsbie  v.  Park,*  Parke,  B.,  thus  stated  the  rule:  *  A  covenant 
will  be  construed  to  be  joint  or  several  according  t^)  the. interest  o^ 
the  parties  appearing  upon  the  face  of  the  deed  if  the  words  are  ca* 
pable  of  that  construction;  not  that  it  will  be  construed  to  be  several 

» 18  Law  Rep.  Ir.  263.  « 20  Law  Rep.  Ir.  617. 
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by  reason  of  several  interests  if  it  be  expressly  joint.'  I  do  not  think 
that  the  words  of  the  covenant  here  are  so  clear  and  unambiguous  as 
to  exclude  regard  being  had  to  the  interest  of  the, covenantors  in  the 
property.  If,  in  the  words  of  Parke,  B.,  the  covenant  was  'expressly 
joint'  it  should  be  so  construed,  but  I  do  not  hold  the  words  of  the 
covenant  to  be  clear  in  the  present  case.  Therefore,  recognizing  the 
rule  to  the  fullest  extent,  I  I4>ply  it  differently  from  the  method 
adopted  in  the  Common  Pleas  Division.  I  accordingly,  although 
not  without  doubt,  construe  the  covenant  as  a  several  as  well  as  a 
joint  covenant,  and  the  executors  of  the  deceased  covenantor  remain 
liable  to  pay  the  rent  and  to  repair."  We  should  find  much  difficulty 
in  concurring  in  that  judgment. 

The  ease  aaid  the  numerous  authorities  cited  were  discussed  by 
FitzGibbon,  L.  J.,  v^y  learnedly,  but  we  do  not  think  it  necessary 
to  follow  the  criticisms  of  the  learned  judge.  He  concludes  thus, 
after  reading  the  language  of  Lush,  J.,  in  Levy  v.  Sale:  ^  ''A  proposi- 
tion which  we. do  not  question;  but  the  observation  of  the  Lord  Chief 
Justice  upon  that  case  in  the  judgment  appealed  from  shows  exactly 
the  error  of  the  decision,  for  be  says,  'That  case  would  be  identical 
with  the  present  except  that  here  the  demise  is  to  the  two  lessees  as 
tenants  in  common.'  That  is  the  very  distinction  which  makes  all 
the  difference  and  requires  us  to  hold  that  the  covenant  following 
the  interests  of  the  parties,  the  demurrer  must  be  allowed." 

The  reasons  for  the  decision  of  the  Court  of  Appeal  were,  there- 
fore, as  it  appears:  First,  that  the  language  of  the  covenant  was  am-* 
biguous;  and,  second,  that  in  such  case  the  demise  to  the  lessees  ''as 
tenants  in  common"  made  all  the  difference,  and  established  error 
in  the  judgment  of  the  Court  of  Coounon  Pleas. 

I  now  proceed  to  examine  the  language  and  provisions  of  the  lease 
which  we  have  to  construe.  We  may  dismiss  at  once  the  supposition 
that  the  lessees  were  copartners  in  trade,  and  acquired  the  leasehold 
as  such.  It  may  have  been  so,  but  that  it  was  so  is  mere  conjecture. 
Nor  can  we  give  any  weight  to  the  argument  drawn  from  the  use  of 
the  word  "their"  in  the  reservation  of  the  right  of  way  to  the  lessor. 
The  inference  from  the  lease  is  that  the  lessor  was  sole  owner  and  en- 
titled to  a  single  reversion  in  the  whole,  and  as  it  does  not  appear 
that  the  lessees  had  any  previous  connection  with  the  premises,  there 
is  no  ground  to  suppose  that  there  was  any  antecedent  liability. 

The  habendum  is  "to  the  said  George  White  and  Albert  White, 
their  executors,  administrators,  and  assigns,  as  tenants  in  common, 

1 37  L.  T.  (N.  S.)  709. 
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and  not  as  joint  tenants/'  and  the  reddendum  is  ^'yielding  and  pay- 
ing therefor  and  thereout  yearly  and  every  year  during  the  tenn 
to  the  lessor,  his  executors,  administrators,  or  assigns,  the  yearly 
rent  of  £150/'  It  may  be  observed  that  if  an  action  had  been  in* 
stituted  on  the  reddendum,  it  should  prima  fade  have  been  against 
the  two  jointly  or  the  survivor. 

The  rent  then  so  reserved  and  payable  is  a  single  rent,  payable  to 
one  individual  (the  lessor)  in  one  sum  by  the  two  lessees.  In  case  of 
any  part  of  the  rent  being  in  arrear  the  lessor's  right  of  distress  and 
power  to  re-enter  fasten  on  the  whole  premises. 

There  are  other  provisions  in  the  lease  to  which  it  is  not  necessary 
to  refer,  and  which  may  be  passed  by  with  one  observation,  that  they 
all  import,  or  at  least  are  consistent  with,  a  single  obligation  by  the 
lessor  to  both  lessees,  a  joint  obligation  on  the  part  of  the  lessees 
toward  the  lessor. 

The  covenants  in  question  are  as  follows:  [His  Lordship  read  the 
covenants  set  out  above.] 

The  lien  of  these  covenants,  as  well  as  th^  words  of  obligation, 
unquestionably  import  joint  covenants,  and  it  was  not  contended  that 
the  words  ''or  some  or  one  of  them"  could  have  the  effect  of  making 
obligations  several,  which  without  them  would  be  joint.  The  au- 
thorities are  all  the  other  way. 

It  has  not  been  made  apparent  to  us  that  there  was  any  ambiguity 
in  the  language  of  these  covenants,  and  indeed  the  counsel  for  the 
respondents  admitted  that  if  these  covenants  stood  alone  and  uncon- 
trolled by  anything  else  in  the  instrument,  they  were  free  from  am- 
biguity, and  were  in  form  joint  obligations,  and  should  be  so  inter- 
preted; and  being  asked  on  what  he  relied  as  coercing  us  to  depart 
from  the  words  of  the  instrument  and  interpret  that  which  was  in 
form  and  language  the  joint  covenant  of  the  two  lessees  as  being  the 
separate  covenant  of  each,  in  reply  he  pointed  to  the  words  of  the 
habendum,  ''as  tenants  in  common  and  not  as  joint  tenants,"  as  giv- 
ing severally  the  undivided  interest  to  the  lessees  coupled  with  imity 
of  possession. 

The  question  we  have  to  consider  is  whether  that  proviaon  in- 
serted in  the  habendum,  with  the  apparent  purpose  of  preventing 
what  might  be  the  evil  of  survivorship  as  between  the  lessees,  has 
or  ought  to  have  the  effect  of  converting  a  covenant  made  by  the 
lessees  jointly  with  the  lessor  into  the  separate  covenant  of  each. 

The  grant  was  in  form  joint,  and  though  the  words  "as  tenants 
in  common  and  not  as  joint  tenants"  are  found  in  the  tenendum, 


WHITE  V.    TYNDALL  627 

tbey  are  immediately  followed  by  a  reddendum  joint  in  form  and 
creating  prima  fade  a  joint  obligation.  No  authority  was  cited  on 
the  effect  of  these  words  as  determining  or  affecting  any  right  of  the 
lessor,  but  it  was  suggested  that  their  effect  as  between  the  lessees 
was  to  prevent  inter  se  the  right  of  survivorship,  and  that  therefore 
y^fi  should  construe  the  covenants,  though  in  terms  expressly  joint,  as 
the  several  covenants  of  each. 

The  current  of  modem  decision  has  been,  as  we  think  it  ought  to 
be,  to  adhere  to  the  very  words  of  the  contract  when  they  are  plain 
and  unambiguous,  and  not  to  depart  from  them  on  grounds  of  hard- 
ship or  inconvenience.  The  contract  in  such  cases  represents  in  its 
language  the  intention  of  the  parties,  and  if  tbey  intended  otherwise 
they  should  have  said 'so.  We  ought  to  hold  ourselves  bound  by  the 
express  and  unambiguous  covenant  before  us,  imless  coerced  by' 
authority  to  put  on  it  a  different  construction  from  that  which  its 
words  import. 

The  argument  was  that  we  should  mould  the  covenant  of  the 
lessees  because  of  their  separate  interests  in  the  subject-matter  of 
the  grant,  but  no  decision  has  been  cited  going  so  far.  The  passage 
cited  from  Piatt  (page  123)  is  expressed  ''shall  be  measured  and 
moulded  according  to  the  interests  of  the  covenantees."  No  decision 
to  which  we  were  referred  goes  beyond  that. , 

Slingsby's  Case  ^  dealt  with  the  several  interests  of  the  covenantees, 
and  the  illustration  put  by  the  Court  to  some  extent  shows  the  reason 
of  the  rule  in  the  case  of  covenantees,  and  so  the  rule  in  Eccleston  v. 
Clipsham '  is  confined  to  the  interest  of  the  covenantees;  and  the 
paragraph  m  the  Touchstone,  ch.  7,  page  166  (Atherley's  edition), 
founded  on  Slingsby's  Case,  is  to  the  same  effect.  There  are  reasons 
for  the  rule  applicable  to  separate  interests  in  the  covenantees  as 
regulating  the  right  and  the  form  of  suit  on  the  covenant,  but  no 
authority  has  been  brought  under  our  notice  that  the  rule  was  ap- 
plicable to  the  case  of  separate  interests  in  covenantors. 

The  counsel  for  the  appellants  was  asked  whether  he  had  been 
able  to  find  any  decision  applying  the  rule  to  the  latter  case,  and  he 
informed  us  he  had  not.  We  do  not  mean  to  say  that  there  may  not 
arise  cases  in  which  the  entirely  separate  interests  of  the  lessees  would 
render  it  necessary,  in  the  interests  of  all  parties,  to  interpret  cove- 
nants differently  from  their  express  words.    This  is  not  such  a  case. 

The  argument  of  hardship  on  the  plaintiffs,  if  the  covenants  in 
question  are  to  be  considered  as  joint  only,  was  of  course  urged.    It 

>  5  Rep.  18a.  '  1  Saund.  153. 


628  OPERATION  OF  CONTRACTS 

probably  is  the  case  that  the  advantages  which  a  joint  covenant  orig- 
in^ly  afforded  to  the  lessor  are  now  more  than  counterbalanced  by 
the  disadvantages  which;  under  altered'  circumstances,  now  beset 
the  asisignees  of  his  estate;  but  that  cannot  affect  our  decision,  and 
the  plaintiffs  are  not  without  remedies.  They  may  distrain  and  they 
may  evict.  Their  rights  as  reversioners  are  only  interfered  with  ^ 
to  an  action  on  the  covenants  in  question. 

My  Lords,  I  have,  on  the  whole,  come  to  the  conclusion  that  the 
covenants  in  question  are  free  from  ambiguity,  and  are  in  their  lan- 
guage and  form  joint  and  not  several;  that  there  is  nothing  on  the 
face  of  the  instrument  to  warrant  us  in  putting  on  the  covenants 
any  other  construction  than  that  which  their  language  imports,  and 
consequently  that  the  decision  of  the  Court  of  Appeal  should  be  re- 
versed, and  the  judgment  of  the  Common  Pleas  Division  restored.* 

^  See  also,  Sonbie  v.  Park  (1843),  12  M.  &  W.  146;  Keightiey  v.  Watson  (1849), 
3  Exch.  716;  Fisher  Textile  (>>.  v.  Perkins  (1904),  90  N.  Y.  S.  993;  Sharp  v. 
GohkliBg  (1844),  16  Vt.  355.— Eds. 


CHAPTER  V 


CONTRACTS   PEBFORMABLE    IN    THE    ALTBRNATTVll 


LAYTON  V.  PEARCE 

In  the  King's  Bench,  1778 

[Reported  in  1  Douglas,  15] 

By  the  Lottery  Act  of  1777  (17  Geo.  3,  ch.  46)  a  penalty  of  £500 
was  given  to  be  recovered  in  a  qui  tarn  action  against  any  person  ''who 
should  receive  any  money  whatsoever  in  consideration  of  repayment 
of  any  sum  or  sums  of  money,  in  case  any  ticket  or  tickets  in  the  said 
lottery  should  prove  fortunate,  or  in  case  of  any  chance  or  event 
relating  to  the  drawing  of  any  ticket  or  tickets  in  the  said  lottery, 
either  as  to  the  time  of  such  ticket  or  tickets  being  drawn,  or  whether 
such  ticket  or  tickets  should  be  drawn  fortunate  or  imfortimate/' 
This  was  an  action  upon  that  statute  against  a  lottery  office  keeper. 
The  declaration  contained  three  counts.  The  first  stated  that  the 
defendant  had  received  £1  68.  from  one  Robert  Griffin,  in  considera- 
tion of  repaying  the  value  of  an  undrawn  ticket  if  the  above  number 
should  be  drawn  on  the  ensuing  day.  The  second,  that  he  had  for  the 
like  sum  and  in  the  like  event  undertaken  to  deliver  an  undrawn  ticket. 
The  third  only  differed  from  the  first,  in  stating  the  stipulation  to  have 
been  to  pay  a  precise  sima  (of  £20)  on  the  like  event,  and  in  following 
more  accurately  the  words  of  the  statute.  The  agreement  proved  at 
the  trial  was  in  the  alternative — ^viz.,  that  Griffin  bad  paid  to  the 
defendant  £1  68.  on  condition  that  if  the  ticket  No.  37,733  in  the 
lottery  then  drawing  should  come  up,  either  a  blank  or  prize  on  the 
ensuing  day,  he  (the  defendant)  would  either  deliver  to  Griffin  an 
undrawn  ticket  or  pay  him  £20.  He  had  not,  in  fact,  done  the  one 
thing  or  the  other.  The  cause  was  tried  before  Lord  Mansfield,  at 
Guildhall,  and,  a  verdict  having  been  found  for  the  plaintiff,  Dimning 
moved  for  a  rule  to  show  cause  why  it  should  not  be  set  aside,  and  a 
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nonsuit  entered.  1.  Because  the  agreement  proved  did  not  corre- 
spond with  that  stated  in  any  one  of  the  three  counts  in  the  declara- 
tion. 2.  Because  the  agreement  as  proved  would  not  maintain  the 
action,  for  that,  being  optional,  it  was  not  within  the  provisions  of  the 
statute.  -'^  r:?»>^-i; 

Lord  Mansfield.  We  are  of  opinion  that,  if  the  option  had 
been  in  the  insured,  and  if  he  had  made  his  election  to  take  the 
£20,  the  contract  would  have  been  suflSciently  stated,  because  he 
would  thereby  have  converted  the  agreement  into  an  absolute  con- 
tract for  the  payment  of  money,  and  then  the  other  part  of  the  alter- 
native in  the  original  bargain  would  become  surplusage.  In  an  action 
on  the  statute  of  2  Geo.  2,  ch.  24,  against  bribery,  the  act  of  bribery 
laid  was  the  corrupting  a  voter  to  give  his  vote  for  Mr.  Lockyer  and 
the  Earl  of  Egmont,  and  the  evidence  was,  that  the  contract  was  to 
vote  for  Mr.  Lockyer  and  his  friend.  The  Court  held  that  by  that 
part  of  the  transaction  by  which  the  voter  was  corrupted  to  vote  for 
Mr.  Lockyer,  the  ofFence  was  complete,  and  that  the  rest  was  sur- 
plusage and  needed  not  to  be  proved.  But  though  the  practice  may 
be  that  the  insured  shall  have  the  option  in  point  of  law,  the  person 
who  is  to  perform  one  of  two  things  in  the  alternative  has  the  right 
to  elect.  This  has  been  established  by  a  variety  of  cases.  The  present 
action,  therefore,  cannot  be  supported. 

Judgment  of  nonsuiJi} 


NORTON  V.  WEBB 

In  the  Supreme  Judicial  Court  of  Maine,  1853 

[Reported  in  36  Maine,  270] 

On  exceptions  from  nisi  priv^.  Rice,  J.,  presiding. 

Writ  of  entry. 

The  demandant  conveyed  a  farm,  lot  No.  45,  to  the  tenant,  who 
at  the  same  time  re-conveyed  it  in  mortgage.  Upon  this  mortgage  the 
action  is  brought.  The  condition  of  the  mortgage  was,  ^'that  if  the 
said  Farwell  Webb,  his  heirs,  executors,  or  administrators  shall 
support  me  and  Betsey  Norton,  my  wife,  in  our  house  on  said  lot, 
No.  45,  if  we  choose,  by  furnishing  us  with  food  and  clothing,  medicine 
and  medical  aid  in  sufficient  quantity  and  quality,  according  to  our 
'  See  ako,  Plowman  &  McLane  v.  Riddle  (1845),  7  Ala.  775. — ^Eds. 
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drcumstanceSy  and  as  our  necessities  may  require,  and  that  during  our 
natural  life,  both  in  sickness  and  health,  as  we  may  need  for  our  com- 
fort— also  provide  and  constantly  keep  for  our  use  and  benefit, 
a  good  and  gentle  horse,  and  convenient  carriage,  or  otherwise  provide 
them  'whenever  we,  or  either  of  us,  as  the  case  may  be,  shall  wish  to 
ride,  either  in  visiting  or  for  recreation,  then  this  deed  shall  be  void, 
otherwise  remain  in  full  force." 

It  appeared  in  evidence  that  demandant  and  wife  lived  in  the 
family  of  tenant,  on  the  farm  described  in  said  deed,  for  two  years 
after  it  was  given,  when  they  left  it,  and  had  received  no  support 
since. 

The  tenant  contended  that  he  had  the  right,  under  the  terms 
and  conditions  of  the  deed,  to  furnish  the  support  contemplated,  at 
the  house  on  said  farm;  and  if  he  fiunished  support  at  that  place,  it 
was  not  optional  with  demandant  to  have  his  support  there  or  else- 
where, as  he  chose. 

But  the  presiding  judge  instructed  the  jury  that  it  was  origi- 
nally optional  with  the  demandant  to  have  his  support  in  said  house 
on  the  farm  or  elsewhere  as  he  might  choose.  That  if  the  demandant 
had  elected  to  have  his  support  in  said  house,  he  would  be  bound  to 
receive  it  there  and  could  not  afterward  revoke  or  alter  it;  but  if  the 
plaintiff  had  not  so  elected,  the  defendant  would  be  bound  to  support 
the  plaintiff  and  his  wife  elsewhere;  and  that  the  burden  of  proof  was 
on  the  defendant  to  show  that  the  plaintiff  had  elected  to  take  his 
support  in  said  house,  and  that  the  acts  of  the  plaintiff  in  going  to  live 
on  the  farm,  in  the  house  with  the  defendant,  were  Intimate  evi- 
dence tending  to  prove  such  election. 

A  verdict  was  returned  for  the  demandant. 

Sheplkt,  C.  J.  The  Court  decided  on  a  former  occasion  that 
the  mortgagor  might  retain  possession  imtil  there  had  been  a  breach 
of  the  condition,  if  the  mortgagee  had  elected  to  receive  support  in 
the  house  upon  the  farm.  35  Maine,  218.  During  the  last  trial  a 
question  was  presented,  whether  the  mortgagor  had  the  right  to 
elect,  wh^re  he  would  furnish  support  to  the  mortgagee  and  his  wife 
if  they  had  not  elected  to  receive  it  upon  the  farm.  The  jury  were 
instructed  that  he  had  not  that  right.  That  he  would  be  bound  to 
furnish  it  elsewhere  at  their  request. 

When  one  person  engages  to  furnish  support  for  another  without  a 
designation  of  any  place  where  it  should  be  furnished,  many  reasons 
might  be  offered  in  favor  of  a  construction,  authorizing  the  support 
to  be  furnished  where  the  person  providing  it  should  elect,  it  being  a 
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suitable  place.  But  a  different  construction  has  prevailed,  requiring 
the  support  to  be  furnished,  where  the  person  to  be  supported  should 
elect  to  receive  it  without  occasioning  unnecessary  expense.  Wilder 
V.  Whittemore,  15  Mass.  262;  Fiske  v.  Fiske.  20  Pick.  499;  Flanden 
V.  Lamphear,  9  N.  H.  201;  Holmes  v.  Rsher.  13  N.  H.  9. 

The  instructions  given  appear  to  have  been  in  oonfonmty  to  this 
construction  of  the  contract. 

Tennet,  Appleton,  and  Cutting,  JJ.,  conciured. 

Exceptions  ovemded} 


PRICE  V.  NIXON 
In  the  Common  Pleas,  1813 

[Reported  in  5  Taunton,  338] 

This  was  an  action  of  trover  brought  against  the  messenger  to  the 
commissioners  of  bankrupt,  to  try  the  validity  of  a  commission  ctf 
bankrupt  which  had  issued  against  the  plaintiff.  The  case  ultimately 
turned  on  the  goodness  of  the  petitioning  creditors'  debt.  The  plain- 
tiff had  applied  to  them  to  furnish  cordage  for  a  baige,  and  asked  than 
what  was  their  usual  time  of  credit.  They  answered  that  to  persons 
whom  they  knew  they  gave  twelve  months,  to  others  six  or  nine 
months.  The  plaintiff  answered  that  six  or  nine  months  would  do 
for  him;  nothing  more  passed,  and  the  goods  were  furnished.  Upon 
the  trial  at  the  sittings  after  last  Michaelmas  Term,  Mansfield,  C.  J., 
thought  that  there  was  no  bargain  for  either  six  or  nine  months'  credit, 
and  that  therefore  the  commission  which  had  issued  upon  an  affidavit 
of  the  debt  for  this  cordage,  sworn  after  the  expiration  of  six  months, 
but  before  the  end  of  the  nine  months  from  the  delivery,  might  be 
well  supported,  for  that  there  was  a  debt  subsisting  as  soon  as  the 
goods  were  delivered.  The  jiuy,  however,  found  a  verdict  for  the 
plaintiff. 

1  In  Thorn  y.  aty  Rice  Mills  (1889),  L.  R.  40  Ch.  Div.  357,  North,  J.,  said: 
''  Now  in  the  present  case,  in  my  opinion,  a  place  is  fixed  for  pas^menl    *    *    * 

And  there  is  this  to  be  noticed,  that  there  are  two  places  named,  and  it  is  for  the 

person  to  whom  payment  is  to  be  made  to  fix  the  place  at  which  he  will  be  paid; 

until  he  has  selected  the  place  at  which  he  will  be  paid  there  can  be  no  default. 

In  my  opinion  there  having  been  no  demand  by  the  creditor  at  either  place,  no 

default  has  been  made  by  the  company  " — Eds. 
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Chambrb,  J,  The  meaiiing  of  the  plaintiff's  language  is,  "&x 
months  may  do  for  me,  nine  months  will  certainly  do." 

Dai^las,  J.  The  plaintiff  takes  the  right  of  electing  whether  the 
credit  shall  be  six  or  nine  months.  By  not  paying  at  the  end  of  six 
months  he  makes  his  election  not  to  pay  till  the  end  of  nine  months, 
and  until  the  nine  months  are  expired  there  is  no  debt. 

RtUe  discharged. 


CHOICE  V.  MOSELEY 

In  the  Court  of  Appeals  of  South  Carolina,  1828 

[Reported  in  1  Bailey,  136] 


■  Ik^ 


This  was  a  suit  by  summaiy  process  on  a  written  contract,  in 
these  words:  ''On  or  before  December  25th,  1827,  I  promise  to  pay 
or  cause  to  be  paid  unto  Daniel  Hull,  or  holder,  $50,  to  be  discharged 
in  a  horse,  for  value  received  of  him  August  14th,  1826.''  This  paper 
was  signed  by  the  defendant,  and  delivered  to  Daniel  Hull,  who  sub- 
sequently transferred  it,  by  delivery,  to  the  plaintiff. 

The  day  after  that  specified  for  payment  of  the  money  or  delivery 
of  a  horse,  the  defendant  went  in  search  of  Hull  to  tender  a  Jiorse;  but 
Hull  having  removed,  he  was  unable  to  make  the  tender.  Subse- 
quently on  being  apprized  that  the  contract  had  been  transferred  to 
the  plaintiff,  the  defendant  went  to  him  and  tendered  a  horse  in  satis- 
faction, which  the  plaintiff  refused  to  accept,  on  the  ground  that  he 
had  the  right  to  elect,  and  he  preferred  the  money. 
^  The  presiding  judge  held,  that,  as  to  Hull,  the  right  of  election  was 
in  the  defendant,  by  the  terms  of  the  contract;  and  the  plaintiff  could 
claim  no  higher  right  than  Hull,  although  he  might  have  taken  the 
note  as  one  for  the  payment  of  money:  that  the  tender  of  a  horse 
to  the  plaintiff  was  consequently  a  performance  of  the  defendant's 
contract,  and  discharged  the  plamtiff's  right  of  action.  His  honor, 
therefore,  ordered  a  nonsuit;  which  the  plaintiff  now  moved  to  set 
aside. 

Johnson,  J.,  delivered  the  opinion  of  the  Court. 

The  question,  whether  the  note,  on  which  this  action  was  brought, 
was,  or  was  not,  transferable  by  delivery,  so  as  to  enable  the  plaintiff 
to  maintain  an  action  on  it  in  his  own  name,  does  not  appear  to  have 
been  made  in  the  Court  below,  and  cannot  therefore  be  considered 
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here:  and  I  concur  with  the  presiding  judge,  in  the  opinion,  that  the 
plaintiff  stood  in  no  better  situation,  with  respect  to  his  power  to 
accept,  or  refuse  the  horse,  when  tendered,  than  the  original  payee 
would,  if  the  note  had  not  been  transferred,  but  the  tender  had  been 
made  to  himself,  and  the  action  brought  in  his  name.  So  that  the 
only  question  is,  whether  the  plaintiff  was,  or  was  not,  bound  to 
accept  the  horse  when  tendered. 

I  take  it  that  the  rule  is  very  clear,  that  when  one  contracts  in  the 
alternative  to  do  one  of  two  things  by  a  given  day,  he  has,  until  the 
day  is  past,  the  right  to  elect  which  of  them  he  will  perform;  but  if 
he  suffer  the  day  to  elapse  without  performing  either,  his  contract  is 
broken,  and  his  right  of  election  is  lost.  The  present  case  sufficiently 
illustrates  the  reason  of  the  rule.  The  payee  of  the  note  might  rea- 
sonably calculate  upon  the  value  of  a  horse,  at  a  particular  day.  He 
might  want  him  at  that  time  for  a  particular  purpose.  But  if  it  were 
left  to  the  defendant,  at  his  election,  to  deliver  a  horse  at  any  indef- 
inite period  afterward,  he  might  select  that  time,  at  which  the  value 
of  horses  would  be  most  depreciated;  and  thus  gain  an  advantage 
inconsistent  with  his  contract.  The  note  in  question  was  due  on 
December  25th,  1827,  and  this  action  was  brought  in  October,  1828. 
The  tender  is  said  to  have  been  made  shortly  before,  so  that  at  least 
eight  months  had  elapsed  before  the  tender  was  made.  The  plaintiff 
was  not  bound  to  accept;  and  a  new  trial  must  therefore  be  granted. 

Motion  granted. 


McNITT  V.  CLARK 

In  the  Supreme  Court  of  Judicature  of  New  York,  1811 

[Reported   in   7  Johnson,   466] 

This  was  an  action  of  debt  on  a  bond,  dated  June  26th,  1807,  for 
$1200.  The  condition  was,  if  the  defendant  should  pay  to  the  plain- 
tiff $600  in  one  year  from  the  date,  or  $400  in  six  months  from  the 
date,  then  the  method  of  separating,  collecting,  and  preparing  the 
sulphate  of  ashes  into  sal.  polychrisL  or  tart,  vitriol,  was  to  belong  to 
the  defendant,  and  the  whole  right  of  vending  the  same  in  the  County 
of  Chenango,  and  nowhere  else,  or  otherwise  the  defendant  was  to 
return  two  thirds  of  the  profits  arising  from  the  sales  of  such  patent 
right,  at  the  end  of  every  six  months;  and  at  the  end  of  six  months, 
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the  defendant  was  to  have  his  choice,  either  to  pay  the  $400,  or  return 
two  thirds  of  the  profits,  or  to  pay  the  S600  at  the  end  of  one  year,  or 
return  two  thirds  of  the  profits  at  that  time;  and  the  defendant  was 
to  prosecute  such  as  should  violate  the  patent  right  granted  to  the 
plaintiff,  at  his  expense. 

This  suit  was  commenced  in  November  Tenn,  1808.  The  breach 
assigned  in  the  declaration  was,  that  the  defendant  did  not  pay  to 
the  plaintiff  the  sum  of  $400  at  the  end  of  six  months,  nor  return  two 
thirds  of  the  profits,  etc.,  at  the  end  of  every  six  months,  nor  has  he 
paid  to  the  plaintiff  $600  at  the  end  of  one  year  from  the  date  of  the 
said  bond,  etc. 

The  cause  was  tried  at  the  Oneida  Circuit,  in  June,  1810,  before 
Spencer,  J. 

The  plaintiff  having  proved  the  execution  of  the  bond,  insisted 
that  the  defendant,  not  having  elected  to  account  and  return  the 
profits,  etc.,  within  the  time  mentioned  in  the  condition,  was  pre- 
cluded from  availing  himself  of  such  an  election  and  defence,  by  ac- 
counting for  the  profits;  but  the  judge  was  of  opinion  that  the  de- 
fendant might  avail  himself  of  a  defence  upon  the  third  alternative 
of  accounting,  without  showing  any  previous  election;  and  that  the 
plaintiff  must  prove  the  profits  received  by  the  defendant,  in  order  to 
recover  more  than  nominal  damages. 

The  plaintiff  proved  that  the  defendant  had  sold  the  patent  right 
he  had  purchased  of  the  plaintiff,  to  one  Burritt,  on  September  26th, 
1807,  and  insisted  that  the  defendant  had  thereby  lost  the  benefit  of 
electing  to  account  for  the  profits,  and  was  bound  to  pay  one  of  the 
specific  sums  mentioned  in  the  condition  of  his  bond.  But  the  judge 
charged  the  jury  that  the  plaintiff  was  entitled  to  recover  nominal 
damages  only,  and  a  verdict  was  found  accordingly. 

A  motion  was  made  to  set  aside  the  verdict,  and  for  a  new  trial. 

Per  Curiam.  The  defendant  showed  nothing  in  his  defence,  and 
he  is,  therefore,  to  be  considered  as  having  failed  in  every  part  of  the 
condition  of  the  bond,  and  to  have  performed  neither  alternative. 
He  had  his  election  to  pay  the  $400  at  the  end  of  six  months,  or  ac- 
count, or  to  pay  the  $600  at  the  end  of  one  year,  or  account  for  the 
profits;  but  having  totally  failed,  he  has  lost  his  election,  and  the 
plaintiff  may  now  elect  for  himself.  This  is  a  settled  principle.  The 
case  of  13  Edw.  IV.,  pi.  12,  and  which  is  abridged  in  Bro.,  Dette, 
pi.  159,  established  this  rule.  That  was  debt  upon  an  obligation  to 
pay  £20  or  20  bales  of  wool,  and  the  plaintiff  demanded  the  £20. 
Pigot  and  Brian,  J  J.,  held,  that  before  the  day  of  payment,  the  obligor 
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had  hie  election  to  tender  which  of  them  he  would,  but  that  after  the 
day  of  payment,  and  no  tender  made,  the  obligee  had  his  election  to 
demand,  which  he  would.  But  Brian,  J.,  admitted^  that  if  a  man 
be  bound  to  pay  £20  at  Easter,  or  £10  at  Michaelmas,  here,  although 
he  paid  not  at  the  first  day,  he  can  pay  at  the  second  day.  In  Dyer, 
18  a,  Baldwin  and  Engl^elde,  JJ.,  recognized  the  same  doctrine;  and 
the  cases  cited  from  Cro.  Elb.  aad  Cro.  Jac.  are  to  the  same  effect. 

The  sale  which  the  defendant  made  of  his  right,  under  the  contract 
in  September,  1807,  precluded  him  from  the  ability  to  account,  as 
agent  or  factor,  for  the  proceeds,  and  he  is  now  bound  to  pay  the 
$600. 

The  motion,  therefore,  on  the  part  of  the  plaintiff,  for  a  ifiew  trial, 
must  be  granted,  with  costs  to  abide  the  event  of  the  suit. 


DRAKE  V.  WHITE 

In  the  Supreme  Judicial  Court  of  Massachusetts,  1876 

[Reported  in  117  Massachusetts,  10] 

Contract  upon  the  following  agreement,  signed  by  the  defendants: 
"Boston,  October  22d,  1872.  Received  of  John  E.  Drake  one  Morris 
&  Ireland  fire  proof  saf e^  which  we  promise  to  deliver  the  same  to  said 
Drake,  or  its  equivalent  in  money,  on  payment  of  a  certain  note  signed 
by  said  Drake,  dated  October  22d,  1872,  payable  in  four  months  from 
date,  for  the  sum  of  $276.68.'*  Trial  in  the  Superior  Court,  before 
Putnam,  J.,  who  allowed  a  bill  of  exceptions  in  substance  as  follows: 

The  plaintiff  purchased  leather  of  the  defendants,  giving  them  his 
note  for  the  price  thereof,  and,  to  secure  the  payment  of  the  note, 
deposited  with  thenf  the  safe  in  question,  giving  them  a  bill  of  sale 
of  the  safe,  upon  the  back  of  which  was  written  the  agreement  upon 
which  this  action  is  brought. 

The  plaintiff  testified  that  he  authorized  the  defendants  to  find  a 
customer  for  the  safe,  which  he  desired  to  sell,  and  authorized  the 
defendants  to  sell  it  for  $400,  but  that  any  customer  for  a  less  price 
was  to  be  referred  to  him.  The  defendants  testified  that  they  were 
authorized  to  sell  it  for  $300,  but  that,  if  any  less  sum  was  offered  for 
the  safe,  they  were  to  inform  the  plaintiff,  who  was  to  decide  about 
accepting  the  offer.    No  customer  was  found  for  the  safe. 
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The  plaintiff  paid  his  note  at  maturity,  and  made  a  demand  for  the 
safe,  before  bringing  this  action.  The  safe  was  destroyed  by  the  fire 
of  November  9th,  1872,  and  there  was  no  evidence  of  negligence  or 
want  of  due  care  upon  the  part  of  the  defendants. 

The  judge  instructed  the  jury,  that  by  the  terms  of  the  agree- 
ment the  defendants  were  bound  to  account  to  the  plaintiff  for  the 
value  of  the  safe  as  it  was  when  deposited  with  them.  The  jury  re- 
tiimed  a  verdict  for  the  plaintiff;  and  the  defendants  allied  excep- 
tions. 

Ames,  J.  This  is  a  case  of  a  deposit  of  x)ersonal  property  by  a 
debtor  in  the  hands  of  a  creditor  as  collateral  security  for  the  debt. 
If  it  presented  merely  the  ordinary  incidents  of  a  pledge,  it  would  be 
manifest  that  the  action  could  not  be  maintained.  The  destruction  of 
the  property  is  conceded  to  have  been  accidental,  without  faidt  or 
n^eot  of  duty  on  the  part  of  the  defendants. 

But  the  claim  of  the  plaintiff  is,  that  the  transaction  differs  widely 
from  an  ordinary  pledge,  and  he  contends  that,  by  the  terms  of  a 
written  contract,  the  defendants  have  taken  upon  themselves  a  special 
liability  of  a  much  more  extensive  character.  If,  in  the  common  case 
of  a  pledge,  the  common  law  contract  were  reduced  to  writing,  it 
would  contain  among  other  things  a  stipulation  that  the  pledgee 
should  not  be  responsible  for  the  loss  of  the  property,  unless  some 
want  of  reasonable  and  ordinary  care  on  his  part  were  the  cause  of 
such  loss.  In  the  present  case  the  parties  have  reduced  their  contract 
to  writing,  and  have  omitted  to  attach  to  the  defendants'  Uability  for 
the  property  any  limitation  whatever.  On  the  contrary,  their  ex- 
press promise  is  to  do  one  or  the  other  of  two  things:  either  to  return 
the  property  specifically,  or  to  pay  for  it  in  money.  There  can  be  no 
doubt  that  if  a  creditor  sees  fit  to  accept  a  deposit  of  security  upon 
such  terms,  and  to  place  himself  in  the  position  of  an  insurer  of  its 
safety,  be  can  l^ally  do  so.  It  is  not  difficult  to  suppose  a  case  in 
which  the  parties  might  find  it  convenient  that  the  business  of  guard- 
ing against  the  risk  of  fire  or  other  accident  should  be  attended  to  by 
the  depositary.  But  however  that  may  be,  the  proper  interpretation 
of  the  contract  is  to  be  determined  by  the  general  rules  of  construction 
recognized  by  the  law;  and  if  the  parties  have  improvidently  made 
their  contract  more  onerous  than  they  expected,  the  difficulty  cannot 
be  removed  by  a  violation  of  those  rules. 

It  is  said  that  the  written  instrument  declared  upon  is  a  receipt 
and  as  such  is  open  to  explanation.  It  is  true  that  it  is  a  receipt,  but 
it  is  also  a  promise  clearly  expressed.    Brown  v.  Cambridge,  3  Allen, 
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474.  We  see  no  way  to  avoid  the  conclusion  that  the  plaintiff's 
construction  of  that  promise  is  correct.  The  difficulty  with  the 
defendants'  case  is,  that,  although  their  purpose  was  to  take  collateral 
security  for  a  debt,  the  terms  in  which  they  have  expressed  themselves 
as  to  what  they  are  to  do  with  the  pledge  on  the  payment  of  the  debt 
contain  a  positive  and  unequivocal  promise  either  to  return  it,  or  to 
pay  an  equivalent.  The  fact  that  one  part  of  this  alternative  promise 
has  become  impossible  of  fulfilment  does  not  relieve  them  from  the 
other.  Chit,  on  Con.,  11th  Am.  ed.,  1061;  Stevens  v.  Webb,  7  C.  A 
P.  60;  *  State  v.  Worthington,  7  Ohio,  171. 
Exceptions  overruled. 

In  this  case,  Parke,  B.,  on  June  11,  1835,  at  Nisi  Prius,  said: 
"There  was  therefore  one  branch  of  the  agreement  that  the  defendant  oould 
not  perform;  and  the  law  is,  that,  if  an  agreement  is  in  the  alternative,  and  one 
branch  of  the  alternative  cannot  be  performed,  the  party  is  bound  to  perform 
the  other."— Eds. 


CHAPTER  VI 

CONDITIONAL  AND   UNCONDITIONAL  CONTRACTS 

Section  I. — Conditions  Precedent  or  Conccbbent 

(a)  Express  or  implied  in  fad 

When  attention  is  called  to  it,  the  distinetidn  seems  obvious  be- 
tween a  promise  by  A  to  B  to  do  a  certain  thing,  and  a  promise  by 
B  to  A  on  condition  that  A  shall  do  the  same  thing;  but  it  is  a  dis- 
tinction which  is  very  apt  to  be  overlooked. — Langdell,  Ccmfrocfo, 
Sec.  33. 

RANAY  V.  ALEXANDER 

In  the  King's  Bench,  1606 

[Reported  in  Yelverton,  76] 

The  plaintiff  declared  that  whereas  the  defendant  was  possessed 
of  17  tod  of  wool,  and  whereas  coUo^vm  ftni  between  them  for  15 
tod  of  the  17  tod,  to  be  chosen  by  the  plaintiff;  the  defendant  in 
consideration  of  £6  to  be  paid  on  such  a  day,  etc.,  promised  to  deliver 
the  plaintiff  proedidas  16  tod  of  wool,  and  said  in  facto,  that  he  was 
ready  at  the  day  to  pay  the  £6,  yet  the  defendant  had  not  delivered 
the  plaintiff  the  15  tod  of  wool,  to  his  damage,  etc.  And  upon  mm 
assumpsit  {deaded,  it  was  found  for  the  plaintiff;  and  it  was  diown  in 
arrest  of  judgment  that  the  declaration  was  not  good,  because  the 
plaintiff  had  not  shown  that  he  had  chosen  15  tod  out  of  the  17,  and 
that  is  qiuMi  a  condition  precedent;  and  an  act  to  be  first  performed 
by  the  plaintiff,  before  the  defendant  is  bound  by  his  promise  to  do 
anything.  Quod  fxtit  concessum  per  totam  curiam.  But  per  Popham, 
C.  J.,  if  the  defendant  had  sold  one  of  the  tods  of  wool  before  election 
made  by  the  plaintiff,  that  had  destroyed  the  election,  and  made  the 
promise  absolute,  and  had  been  a  breach  of  it.    The  same  law  if  the 
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defendant  would  not  have  pennitted  the  plaintiff  to  see  the  wooly 
that  he  might  make  election;  for  that  had  excused  the  act  to  be  done 
by  the  plaintiff,  and  had  been  a  default  in  the  defendant.  And  the 
matter  aforesaid  is  much  enforced  by  the  word  prmdidas  in  the  dec- 
laration, for  that  can  be  referred  to  nothing  but  the  communication 
by  which  the  plaintiff  of  his  own  showing  ought  to  make  election. 
Then  the  plaintiff  omitting  it  in  his  declaration  shows  the  fault  is  in 
himself,  which  ought  to  be  removed  before  he  can  charge  the  defend- 
ant. But  if  the  communication  had  been,  that  the  plaintiff  should 
choose  15  tod  of  the  17,  and  the  plaintiff  had  declared  the  promise 
to  be  to  deliver  15  tod  generally,  without  saying  prcedidas,  there,  if 
the  promise  had  been  found,  the  plaintiff  should  have  judgment,  for 
the  coUoquium  might  have  been  conditional  and  the  promise  absolute. 
Quod  nata.   Bat  the  Judgment  was  rvU  capiat  fjpffr  WHam. 


THOMAS  V.  CADWALLADER 

In  the  CamiiKm  Fleas,  1744 

(BdpoHed  in  Willes,  496] 

Covbnant:  The  plaintiff  declares  upon  an  indenture  dated  Feb- 
ruary 10th,  1720,  whereby  the  plaintiff  and  one  Rebecca  Thomas, 
since  deceased,  d^diiised  to  Charles  Gadwallad^  a  messuage  and 
tenement  i^  Bkihc^s  Castle,  with  the  stable,  mill,  garden,  and  hack- 
side  or  yard  tikereto  belonging  (except  as  l^rein  excepted),  to  hold 
the  same  from  March  25tfa  tiien  next  for  twenty-one  years  under  the 
rent  of  £10  a  year,  payable  at  Midiaelmas  and  Lady-day.  And  the 
said  Charles  did  thereby  covenant  for  himself,  his  executors,  admin- 
istrators and  assigns  to  and  with  the  said  John  Thomas,  his  heirs  and 
assigns,  that  be,  the  said  Charles,  his  efxecutors,  administrators,  and 
assigns,  should  and  would  from  time  to  time,  and  at  all  times  during 
the  said  term,  uphold,  maintain,  repair,  and  keep  the  said  messuage 
and  other  the  demised  buildings  thereto  belonging  in  good  and  sufS- 
cient  repair,  and  the  same  at  the  end  or  sooner  determination  of  the 
said  term  should  and  would  surrender  and  yield  up  to  the  said  John 
and  Rebecca,  their  heirs  and  assigns,  in  good  and  tenantable  order 
and  repair,  he,  the  said  John,  his  heirs  and  assigns,  finding,  allowing, 
and  assigning  timber  sufficient  for  such  reparations  during  the  said 
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term,  to  be  cut  and  carried  by  the  said  Charles,  his  executors,  ad- 
ministrators, and  assigns. 

And  the  plaintiff  sets  forth  that  Charles  entered  by  virtue  of  the 
said  indenture,  and  being  possessed  of  the  said  demised  premises  died 
at  Ludlow  on  April  22d,  1736;  and  that  administration  of  all  his  goods, 
etc.,  with  his  will  annexed,  was  afterward  duly  granted  to  the  de^ 
fendant,  who  by  virtue  thereof  entered  upon  the  demised  premises, 
and  was  possessed  thereof  until  the  end  of  the  said  term;  and  that  at 
the  end  of  the  said  term  of  twenty-one  years  and  for  the  space  of 
five  years  then  before  the  said  messuage  and  other,  the  demised 
buildings  thereto  belonging  were  greatly  ruinous  and  in  da(;ay  and 
wanted  necessary  reparations  and  amendments;  and  that  the  de- 
fendant during  her  possession  of  the  said  messuage,  etc.,  did  not 
uphold,  maintain,  repair^  and  keep  the  same  in  good  and  sufficient 
repair,  and  the  same  at  the  end  of  the  said  term  surrender  and  yield 
up  in  good  and  sufficient  order  and  reparation,  but  at  the  end  of  the 
said  term  left  the  same  so  in  decay  and  wanting  great  reparations  as 
aforesaid,  contrary  to  the  form  and  effect  of  the  said  covenant,  etc., 
and  lays  his  damage  at  £100. 

The  defendant  pleads  that  the  plaintiff  during  the  said  term  did 
not  find,  allow,  or  assign  timber  sufficient  for  upholding,  repairing, 
maintaining,  or  keeping  the  said  messuage  and  other  the  said  demised 
premises  in  good  and  sufficient  repair;  to  which  the  plaintiff  demurs 
generally,  and  the  defendant  joins  in  demurrer. 

And  upon  this  it  came  in  judgment  before  the  Court. 

BooUe  for  the  plaintiff  insisted  on  three  things: 

First.  That  the  plea  was  too  general,  it  only  saying  that  the  plain- 
tiff during  the  term  did  not  find,  etc. 

Secondly.  That  the  finding  of  timber  by  the  plaintiff  was  not  a 
condition  precedent,  but  a  mutual  or  reciprocal  covenant,  and  con- 
sequently that  the  breach  of  it  cannot  be  pleaded  to  an  action  brought 
on  the  covenant  of  the  l^ee. 

Thirdly.  That  if  it  could  be  insisted  on  by  way  of  plea,  yet  that 
a  request  ouf^t  to  have  been  pleaded.    *    ♦    ♦ 

Hayward  for  the  defendant  did  not  much  insist  that  the  plea  was 
good,  but  said  that  the  declaration  was  bad,  and  that  then  it  was 
immaterial  whether  the  plea  were  good  or  not.  He  said  ^^t  these 
oould  not  be  considered  aa  mutual  covenants,  for  that  the  finding  of 
timber  waa  a  condition  precedent,  or  the  qualification  of  the  lessee's 
covenant.  That  ipso  faciente  and  si  ipsefuerit  have  exactly  the  same 
meaning;  and  that  if  the  words  had  been  si  ipse  irwenerU,  it  had 
41 
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undoubtedly  been  a  condition  precedent.  That  the  breach,  therefore, 
is  not  assigned  upon  the  covenant  in  the  deed,  for  the  covenant  to 
repair  is  a  qualified  covenant,  and  sub  modoj  and  the  breach  is  assigned 
of  an  absolute  covenant  to  repair.  He  cited  the  case  of  Laige  v. 
Cheshire,  1  Ventr.  147;  1  Rol.  Abr.  414;  and  2  Danvers,  229,  title 
''Covenant"  (C),  S.  2  and  3,  where  it  is  holden  that  thou^  the 
word  "agreed"  makes  a  covenant,  yet  that  "provided  always"  makes 
no  covenant,  but  is  a  condition  precedent.  And  he  put  the  case  that 
a  man  should  covenant  with  A.  to  go  to  York,  A.  finding  him  a  horee 
for  that  purpose;  where  it  was  plain  that  the  covenantor  was  not 
obliged  to  go  to  York  imless  A.  provided  him  a  horse;  which  case,  he 
^id,  was  exactly  parallel  with  the  present.  He  therefore  insisted  that 
the  plaintiff  ought  to  have  set  forth  in  his  declaration  that  he  was 
always  ready  to  find  and  assign  him  timber,  and  that  not  having 
done  so  the  declaration  was  insufficient. 

We  were  all  of  that  opinion,  and  gave  no  opinion  upon  the 
plea.    ♦    ♦    ♦ 

But  where  words  make  a  condition  precedent  or  a  qualification  of 
a  covenant,  as  the  present  case  plainly  is,  all  the  cases  agree  that  the 
plaintiff  in  his  declaration  must  aver  the  performance  of  such  con- 
dition or  qualification. 

And  my  brothers,  Abney  and  Burnett,  being  both  of  the  same 
opinion  with  me. 

Judgment  vxu  given  for  the  defendard. 


CADWELL  V.  BLAKE 
In  the  Supreme  Judicial  Court  of  Massachusetts,  1856 

[Reported  in  6  Gray,  402] 

Action  of  contbact  commenced  on  April  5th,  1864,  by  the 
assignees  in  insolvency  of  David  Ames  and  John  Ames,  upon  cm 
agreement  in  writing  made  by  the  latter  with  the  defendants  on 
January  26th,  1853. 

The  following  are  the  material  parts  of  that  agreement:  ''The 
said  D.  &  J.  Ames  hereby  sell  to  the  said  Blake  &  Valentine  all  the 
right,  title,  and  interest  which  the  said  D.  &  J.  Ames  have  in  the 
machinery  and  fixtures  now  at  their  paper  mill  at  Chicopee  Falls. 
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They  also  agree  that  said  Blake  &  Valentine  shall  have  the  right 
-which  said  D.  &  J.  Ames  have  to  manufacture  white  paper,  made 
from  straw  and  other  materials;  which  right  has  been  assigned  to 
said  D.  &  J.  Ames  by  Jean  Theodore  Coupier  and  Marie  Amadee 
Charles  Millier,  and  as  described  in  the  application  of  said  D.  &  J. 
Ames  for  letters  patent  of  the  United  States.  They  also  agree  to 
instruct  the  said  Blake  &  Valentine  fully  in  the  art  and  mystery  of 
preparing  the  straw  and  other  materials,  and  manufacturing  the  same 
into  paper,  and  to  communicate  to  them  from  time  to  time  all  the 
improvements  which  they,  the  said  D.  &  J.  Ames,  shall  make  in  said 
art,  and  give  them  the  benefit  thereof,  which  instructions  the  said 
Blake  A  Valentine  are  to  keep  secret  so  far  as  secrecy  can  be  pre- 
served  consistently  with  their  business. 

''The  said  Blake  &  Valentine  are  to  pay  for  said  machinery  and 
fixtures  $4000,  in  four  equal  annual  payments,  with  annual  interest 
from  date.  Payment  is  to  be  made  in  paper,  manufactureil  according 
to  the  process  above  mentioned,  at  the  market  price  of  such  paper 
at  the  time  when  each  payment  shall  become  due,  the  paper  to  be 
delivered  at  the  Western  Railroad  freight  depot  in  Springfield.  They 
also  agree  to  take  possession  of  said  machinery  and  fixtures  by  July 
4th  next,  and  proceed  as  soon  as  may  be  with  the  manufacture;  and 
to  pay  to  said  D.  &  J.  Ames,  for  the  right  to  manufacture  said  white 
paper,"  a  certain  share  of  the  profits  if  the  profits  exceed  2  cents  a 
pound;  otherwise  nothing. 

''If  any  dispute  or  disagreement  shall  arise  between  the  parties 
in  regard  to  the  estimate  of  the  profits,  it  shall  be  referred  to  three 
disinterested  men,  one  to  be  chosen  by  each  party,  and  the  third 
by  the  two  referees,  and  the  award  shall  be  binding  on  the  parties." 

"  If  the  said  D.  &  J.  Ames  shall,  upon  request,  refuse  to  teach  the 
said  Blake  &  Valentine  the  art  of  making  said  paper  as  above  men- 
tioned, they  shall  forfeit,  as  liquidated  damages,  distinct  from  all 
the  other  liabilities  under  this  contract,  the  sum  of  $4000." 

The  declaration  set  ^rth  the  agreement,  and  averred  that  David 
Ames  and  John  Ames  delivered  said  machinery  and  fixtures  to  the 
defendants  according  to  the  terms  thereof,  and  the  defendants 
accepted  and  received  the  same;  that  the  defendants  owed  the  plain- 
tiffs therefor  the  sum  of  SIOOO  with  interest,  and  also  the  interest  due 
on  $4000,  as  therein  stipulated;  and  that  the  plaintiffs  had  been 
ready  to  receive  the  paper  therein  specified,  yet  the  defendants  had 
not  delivered  the  same,  but  had  refused  so  to  do. 

Answer,  first.    That  the  defendants  entered  into  said  agreement. 
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upon  the  consideration  and  for  the  purpose  of  securing  the  right  to 
manufacture  white  paper  from  straw  by  the  process  therein  named, 
and  of  obtaining  the  necessary  instructions  in  said  art  and  mystery; 
that  D.  &  J.  Ames  and  the  plaintiffs  had  failed  to  fulfil  their  contract 
in  this  behalf,  and  had  neglected  and  refused  to  secure  to  the  defend- 
ants the  right  to  manufacture  according  to  said  process,  and  to 
instruct  them  in  the  art  and  mystery  thereof,  although  repeatedly 
requested  by  the  defendants  so  to  do,  and  had  prevented,  the  de- 
fendants from  using  said  process.  Second.  That  there  had  been  a 
failure  of  consideration  for  the  contract  on  their  part;  that  said 
machinery  and  fixtures  were  of  no  value  to  them  without  said  in« 
structiona  and  said  right  to  manufacture;  and  they  bad  offered  to 
return  them.  Third.  That  D.  &  J.  Ames  were  not  the  proprietors  of 
said  right  to  man\ifacture,  and  had  not  at  the  time,  nor  obtained  since, 
any  effectual  assignment  thereof,  or  any  right  to  contract  with  the 
defendants 'therefor;  or  else  had  failed  to  avail  themselves  of  such 
assignment,  and  had  abandoned,  lost,  and  suffered  themiselves  to  be 
deprived  of  the  right  to  use  said  process,  and  of  the  patent  issued 
therefor;  whereby  their  agreement  to  give  the  defendants  such  right 
had  been  defeated,  and  the  defendants  prevented  from  using  said 
process  and  from  manufacturing  said  paper.  Fourth.  That  the. 
defendants,  by  such  failure  to  secure  to  them  said  right  and  to  give 
them  such  instructions,  had  been  prevented  from  fulfilling  the  agree- 
ment on  their  part.  Fifth.  That  D.  &  J.  Ames  were  requested  to 
teach  the  defendants  the  art  and  mystery  of  making  said  paper  accord- 
ing to  said  process,  but  neglected  and  refused  so  to  do,  and  thereby 
incurred  a  forfeiture  under  said  agreement  of  the  sum  of  $4000  as 
liquidated  damages,  which  the  defendants  claimed  the  right  to  apply 
to  offset  and  cancel  all  claims  of  the  plaintiffs  under  the  agreement. 

At  the  trial  in  this  Court  the  defendants  admitted  the  execution 
of  the  agreement,  and  the  delivery  to  them  of  possession  of  the  paper 
mill,  machinery^  and  fixtures  about  March  1st,  1853.  The  plaintiffs 
then  rested  their  case. 

The  defendants  contended  that  the  plaintiffs  were  not  entitled 
to  recover  without  proving  "First,  that  D.  &  J.  Ames  had  such  an 
assignment  of  the  right  as  their  contract  states;  second,  that  they 
had  availed  themselves  of  it,  and  made  it  effectual  to  secure  to  them- 
selves the  patent,  or  at  least  a  right  to  manufacture  under  it  for  them- 
sdves  and  the  defendants;  third,  that  they  had  conveyed  or  secured 
to  the  defendants  the  right  to  use  the  process;  fourth,  that  they  had 
instructed  the  defendants  in  the  art  of  making  said  paper." 
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The  plaJntifiFs  denied  that  it  was  necessary  for  them  to  ofiFer  any 
further  evidence,  or  that  any  of  the  matters  alleged  in  the  answer 
constituted  a  good  defence  to  the  action. 

BiGELOw,  J.y  ruled  that  the  plaintiffs  had  made  out  a  prima  fade 
case,  and  would  be  entitled  to  a  verdict,  unless  the  defendants  went 
forward  and  offered  evidence  of  ihe  matters  set  out  in  their  answers; 
and  reported  the  case  for  the  determination  of  the  full  Court  upon 
these  two  questions:  First,  the  correctness  of  his  ruling  as  to  the 
sufficiency  of  the  case  as  presented  by  the  plaintiffs;  second,  the  suf- 
ficiency of  the  grounds  of  defence  set  forth  in  the  answer;  a  new  trial 
to  be  had  if,  upon  either  of  these  points  the  opinion  of  the  Court 
should  be  in  favor  of  the  defendants, 

Shaw,  C.  J.  No  question  arises  in  the  present  case  as  to  the  plead- 
ing; the  declaration  is  perhaps  sufficient,  under  the  new  practice  act, 
to  enable  the  plaintiffs  to  recover,  inasmuch  as  it  does  bri^y  aver  the 
performance  on  the  part  of  D.  &  J.  Ames,  and  the  plaintiffs,  their 
assignees  in  insolvency,  of  all  things  on  their  part,  by  the  terms  of  the 
contract  to  be  performed.  But  it  is  a  question  of  proof;  did  the  plain- 
tiffs offer  sufficient  proof  of  performance  on  their  part  to  enable  them 
to  recover?  This  again  depends  on  the  construction  of  the  contract, 
and  whether,  according  to  its  true  interpretation,  the  stipulation  for 
the  payment  of  $4000  and  interest,  in  paper  to  be  manufactured  by 
the  process  contemplated  by  the  contract,  was  independent,  and  to 
be  performed  absolutely  by  such  payment;  or  was  it'  dependent  and 
conditional,  and  to  be  performed  only  on  condition  that  certain  other 
things  should  be  first  performed  on  the  part  of  the  said  D.  &  J.  Ames? 

The  contract  conrists  of  several  articles  on  both  sides,  is  eicpressed 
in  terms  somewhat  brief,  and  it  is  not  easy  to  gather  from  it  the  full 
and  clear  intent  of  the  parties.  The  great  purpose  of  the  contract 
seems  to  have  been  for  D.  &  J.  Ames  to  transfer  to  the  defendants 
a  right,  a  useful  and  beneficial  right,  to  manufacture  and  sell  white 
paper  in  so  cheap  a  manner  and  in  such  quantities  as  to  yield  a  profit, 
which  right  D.  &  J.  Ames  had  acquired  so  far  as  it  could  be  acquired 
by  assignment  before  patent,  and  of  which  they  were  expecting  to 
become  the  patentees  by  a  patent  to  be  regularly  issued  by  the  com- 
petent authority  of  the  United  States.  The  particular  right  is  not 
otherwise  specifically  described  and  identified  than  as  a  right  which 
had  been  assigned  to  them  by  Coupler  &  Millier,  and  as  described 
in  the  application  of  D.  &  J.  Ames  for  letters  patent.  It  manifestly 
looked  to  the  expectation  that  D.  &  J.  Ames  were  to  be  the  patentees, 
because  they  were  the  assignees  and  had  applied  for  a  patent,  and 
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because  they  stipulated  to  extend  to  the  defendants  all  the  benefit  of 
the  improvements  which  they  should  make. 

In  construing  a  mutual  agreement,  in  which  there  are  several 
stipulations  on  both  sides,  the  question  whether  one  is  absolute  and 
independent,  or  conditional  and  made  to  depend  on  something  first 
to  be  done  on  the  other  side,  does  not  depend  on  any  particular  form 
of  words,  or  upon  any  collocation  of  the  different  stipulations;  but 
the  whole  instrument  is  to  be  taken  together,  and  a  careful  considera- 
tion had  of  the  various  things  to  be  done  to  decide  correctly  the  order 
in  which  they  are  to  be  done. 

It  is  contended  that,  as  the  machinery  and  fixtures  were  to  become 
the  property  of  the  defendants  at  once,  at  a  fixed  price  of  $4000, 
payable  at  a  certain  time,  they  were  to  pay  for  them  at  all  events, 
whether  the  manufacture  of  paper  by  the  new  process  should  go  on 
or  not.  There  would  be  more  force  in  this  argument  if  it  appeared 
that  the  fixtures  and  machinery  thus  sold  were  adapted  to  the  general 
purposes  of  paper-making,  and  had  a  market  value,  independently 
of  the  new  process,  and  especially  if  the  time  for  nuddng  the  payment 
had  been  fixed  at  a  time  before  the  acts  to  be  done  on  the  other  side. 

But  in  this  case,  for  aught  that  appears,  the  machinery  and  fixtures 
would  be  of  little  value  except  for  manufacturing  by  the  new  process. 
And  possibly  the  defendants  may  have  stipulated  to  pay  a  sum  greater 
than  their  value  for  these  articles,  in  consideration  of  the  advantages 
expected  from  the  whole  contract. 

The  stipulation  that  the  price  of  the  machinery  and  fixtures  should 
be  paid  at  a  fixed  time,  affords  no  criterion  for  determining  that  the 
stipulation  is  independent,  because  there  was  ample  time  before  the 
first  payment  for  D.  &  J.  Ames  to  transfer  the  machinery,  afford  all 
the  necessary  instruction,  execute  and  deliver  a  license  conveying  to 
the  purchasers  a  right  to  manufacture,  and  do  all  other  acts  relied 
on  as  conditions  precedent. 

But  the  strong  ground  on  which  the  coiu*t  are  of  opinion  that  these 
acts  of  D.  &  J.  Ames  were  conditions  precedent  is,  that  these  pa3rment8 
were  to  be  made  by  a  delivery  of  paper,  to  be  manufactured  by  this 
new  process  from  straw  and  other  materials  at  the  then  market  value. 
This  process  is  recognized  and  represented  in  the  contract  itself  as 
an  art  and  mystery,  to  be  kept  secret  as  far  as  practicable,  not  yet 
patented,  and  of  which,  therefore,  there  was  no  specification  in  the 
patent  office,  from  which  the  process  could  be  learned.  The  machinery 
sold  may  have  been  that  of  the  inventors  adapted  to  the  making  of 
paper  by  this  process. 
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It  seems  to  us  that  these  two  stipulations — to  deliver  the  machinery, 
and  to  give  the  instruction — stand  upon  the  same  footing,  because 
both  were  necessary  to  the  making  of  paper  by  this  process.  The 
stipulation  to  instruct  in  the  art  and  mystery  was  absolute  and 
aflSrmativey  like  that  to  deliver  the  machinery  not  dependent  on  re- 
quest. There  was  a  distinct  stipulation,  that  if  they  should  refuse  to 
instruct,  on  request,  they  should  be  liable  to  liquidated  damages; 
but  it  has  a  distinct  object,  and  does  not  supersede  the  other. 

Without  instruction  in  this  art  and  m3^tery,  the  defendants  might 
not  know  the  method  of  preparing  the  straw  and  using  the  machinery; 
without  these  this  kind  of  paper  could  not  be  made,  it  could  have  no 
market  price,  the  defendants  could  not  make  it,  and  of  course  could 
not  deliver  it. 

When,  in  the  order  of  events,  the  act  to  be  done  by  the  one  party 
must  necessarily  be  done  before  the  other  can  be  done,  it  is  necessarily 
a  condition  precedent,  although  there  be  a  stipulation  for  liquidated 
damages  for  the  breach  on  each  side,  and  although  there  be  a  fixed 
future  time  for  payment  sufficiently  distant  to  have  the  work  done 
in  the  mean  time.  Suppose  B.  agrees  to  build,  at  his  own  shop,  a 
carriage  for  A.,  of  A/s  materials;  A.  stipulates  seasonably  to  furnish 
materials,  and  to  pay  B.  in  four  months;  and  each,  upon  failure, 
stipulates  to  pay  a  sum  as  liquidated  damages.  The  furnishing  or 
tendering  the  materials  by  A.  is  a  condition  precedent.  Without  it 
B.  cannot  perform.  He  must  build  it  of  A.'s  materia);^.  Even  building 
it  of  his  own  would  not  be  a  performance.  B.  has  his  shop,  his  tools, 
and  his  workmen  all  ready,  but  A.  does  not  furnish  the  materials. 
If  B.  sues  A.,  averring  readiness  to  perform,  he  may  recover.  But  if 
A.  sues  B.  for  not  building  the  carriage,  it  would  be  a  good  answer 
that  A.  himself  had  not  fiunished  the  materials,  because  whatever 
else  the  contract  may  contain,  this  is  in  its  nature  a  condition  prece- 
dent. 

The  Court  are,  therefore,  of  opinion  that  the  plaintiffs,  as  a  part 
of  their  own  case,  should  not  only  have  averred,  but  should  have 
offered  proof  at  the  trial  that  D.  &  J.  Ames  gave  full  and  ample  and 
reasonable  instruction  to  the  defendants,  or — which  is  of  the  same 
legal  effect,  in  matters  of  contract  for  doing  specific  acts — that  they 
tendered  and  offered  such  instruction  in  regard  to  the  preparation  of 
the  material  and  the  use  of  the  machinery,  to  enable,  them  to  make  the 
paper  in  the  manner  and  of  the  material  proposed,  which  the  defend- 
ants declined  receiving. 

The  Court  axe  also  inclined  to  the  opinion  that  the  legal  effect  of  the 
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stipulation  of  D.  A  J.  Ames  with  the  defendants  was,  that  they  should 
have  a  full  right  to  manufacture  paper  by  the  process  therein  in- 
dicated, whatever  the  nature  of  the  right  then  was  or  might  become 
by  the  obtaining  of  a  patent^  which  it  appears  by  the  contract  they 
expected  to  obtain,  or  in  failure  of  such  patent,  such  right  as  they 
should  hold  from  the  assignment  to  them  by  Coupier  &  Millier. 
They  were  embarking  in  a  new  and  expensive  enterprise;  and  should 
another  person  obtain  a  patent,  which  blight  happen,  they  might  be 
placed  in  a  situation  in  which  they  could  not  carry  on  the  manufacture 
without  infringing  the  right  of  another.  If  the  patent  was  obtained 
by  D.  &  J.  Ames,  it  seems  to  us  that  they  should  have  tendered  to  the 
defendants  an  assignment  of  the  patent,  or  at  least  a  right  under  it; 
or  that,  if  the  application  was  still  pending,  or  had  been  denied,  and 
there  wa6  no  patent,  that  fact  should  have  been  averred.  But  we 
have  not  placed  our  decision  ordering  a  new  trial  mainly  on  that 
ground,  but  throw  out  the  suggestion  for  the  consideration  of  parties 
should  a  new  trial  be  had. 

But  there  is  another  ground  upon  which  the  Court  are  of  opinion 
that  a  new  trial  ought  to  be  had.  Perhaps  both  points  reserved  in  the 
report  depend  substantially  upon  the  same  question  of  construction 
of  this  contract — namely,  whether  &ny  of  the  stipulations  of  D.  &  J. 
Ames  constituted  conditions  precedent;  because  if  they  did,  and  so 
far  as  they  did,  and  the  defendants  have  averred  the  perfonnance  of 
them,  they  would,  if  proved  by  the  defendants,  as  they  offered  to  do, 
be  a  good  defence.  Upon  looking  at  the  answer,  we  think  that,  even 
if  the  plaintiffs  had  made  out  a  prima  fade  case,  several  of  the  facts 
stated  in  the  answer  would  have  beeii  competent  for  the  defendants 
to  prove;  and  if  proved,  would  have  been  available  in  defence,  either 
by  way  of  bar,  or  in  reduction  of  damages. 

New  trial  ordered. 

The  plaintiffs  then  amended  their  declaration  by  inserting  an 
averment  "that  the  said  D.  &  J.  Ames  instructed  the  defiendants 
in  the  art  and  mystery  of  preparing  the  straw  and  other  materials, 
and  manufacturing  the  same  into  paper,  and  offered  them  further 
instructions  if  they  should  need  it,  and  full  examination  of  the  prem- 
ises of  the  said  D.  &  J.  Ames,  and  pennission  to  take  dimensions, 
and  to  be  shown  the  use  and  application  of  whatever  they  might  de- 
sire to  inquire  about,  and  to  give  them  all  needful  infonnation  which 
they  should  require." 

The  defendants  demurred  to  the  declaration,  for  that  it  did  not 
state  a  legal  cause  of  action,  substantially  in  accordance  with  the  rules 
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contained  in  the  St.  of  1852,  ch.  312;  ''because  it  does  not  allege  that 
the  plaintiffs,  or  said  D.  &  J.  Ames,  had  secured  to  the  defendants 
the  right  to  manufacture  paper  by  the  process  named  in  said  contract, 
nor  that  the  defendants  have  the  right  to  manufacture  according  to 
the  terms  of  the  contract." 

Shaw,  C.  J.    The  Court  are  of  opmion  that  this  demurrer  is  well 
taken  and  must  be  sustained.    It  is  true  there  is  no  warranty  in  terms 
of  a  right  to  manufacture  paper  by  the  process  referred  to,  but  we 
think  such  a  warranty  and  oohdition  results  from  the  provisions  of  the 
contract,  the  whole  of  which  must  be  taken  together.    D.  &  J.  Ames 
agree  that  the  defendants  shall  have  the  right  to  manufacture  white 
paper  from  straw  and  other  materials,  which  right  has  been  assigned 
to  D.  &  J.  Ames  by  Coupier  &  Millier.    It  is  not  merely  hypothetical, 
such  right  as  they  have,  if  they  have  any;  but  an  express  stipulation 
that  they  shall  have  the  right,  and  an  affirmative  averment  of  the 
fact,  that  it  has  been  assigned  to  them,  so  that  they  have  the  power 
to  assure  it,  with  an  intimation  that  the  assignment  is  of  such  a 
character  as  to  induce  them  to  apply  for  a  patent,  which,  if  granted, 
would  secure  to  them  an  exclusive  right.    If  they  had  such  an  assign- 
ment, whether  they  obtained  a  patent  or  not,  it  would  prevent  any 
other  person  from  obtaining  a  patent  so  as  to  exclude  tbem  from  the 
right.    Such  a  stipulation,  accompanied  with  such  an  express  imder- 
taking  that  they  held  such  an  assignment,  amounted  to  a  stipulation 
that  no  other  person  should  have  such  right  as  to  exclude  them  there- 
from, and  that,  either  by  a  grant  of  the  patent  right  from  D.  &  J. 
Ames  if  they  obtained  one,  or  by  common  right  if  none  should  be 
obtained,  the  defendants  should  have  the  right  to  manufacture  by  this 
new  and  peculiar  process.    When  we  consider  that  the  whole  object 
of  the  contract  was  to  enable  the  defendants  to  manufacture  by  this 
process;  that  the  consideration  of  the  undertakings  of  the  defendants 
was  their  right  and  power  so  to  manufacture  paper;  that  the  debt  was 
to  be  paid  in  paper  thus  to  be  manufactured;  that  without  such  right 
the  machinery  and  fixtures  might  be  of  little  value  to  them,  and  the 
teaching  of  an  art  they  could  not  practise  without  infringing  the  rights 
of  others,  wholly  useless,  the  conclusion  seems  inevitable  that  the 
enjoyment  of  a  right  to  use  this  art  and  process,  patented  or  impat- 
ented,  was  regarded  by  the  parties  as  a  condition  without  a  perform- 
ance of  which,  on  the  part  of  D.  &  J.  Ames,  or  those  who  claim  under 
tbem,  the  defendants  are  not  bound  to  make  the  stipulated  payments. 
Demurrer  sustained. 
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stipulation  of  D.  &  J.  Ames  with  the  defendants  was,  that  they  should 
have  a  full  right  to  manufacture  paper  by  the  process  therein  in- 
dicated, whatever  the  nature  of  the  right  then  was  or  might  become 
by  the  obtaining  of  a  patent^  which  it  appears  by  the  contract  they 
expected  to  obtain,  or  in  failure  of  such  patent,  such  right  as  they 
should  hold  from  the  assignment  to  them  by  Coupler  &  Millier. 
They  were  embarking  in  a  new  and  expensive  enterprise;  and  should 
another  person  obtain  a  patent,  which  might  happen,  they  might  be 
placed  in  a  situation  in  which  they  could  not  carry  on  the  manufacture 
without  infringing  the  right  of  another.  If  the  patent  was  obtained 
by  D.  &  J.  Ames,  it  seems  to  us  that  they'should  have  tendered  to  the 
defendants  an  assignment  of  the  patent,  or  at  least  a  right  under  it; 
or  that,  if  the  application  was  still  pending,  or  had  been  denied,  and 
there  was  no  patent,  that  fact  should  have  been  averred.  But  we 
have  not  placed  our  decision  ordering  a  new  trial  mainly  on  that 
ground,  but  throw  out  the  suggestion  for  the  consideration  of  parties 
should  a  new  trial  be  had. 

But  there  is  another  ground  upon  which  the  Court  are  of  opinion 
that  a  new  trial  ought  to  be  had.  Perhaps  both  points  reserved  in  the 
report  depend  substantially  upon  the  same  question  of  construction 
of  this  contract — namely,  whether  kny  of  the  stipulations  of  D.  &  J. 
Ames  constituted  conditions  precedent;  because  if  they  did,  and  so 
far  as  they  did,  and  the  defendants  have  averred  the  performance  of 
them,  they  would,  if  proved  by  the  defendants,  as  they  offered  to  do, 
be  a  good  defence.  Upon  looking  at  the  answer,  we  think  that,  even 
if  the  plaintiffs  had  made  out  a  prima  fade  case,  several  of  the  facts 
stated  in  the  answer  would  have  beeii  competent  for  the  defendants 
to  prove;  and  if  proved,  would  have  been  available  in  defence,  either 
by  way  of  bar,  or  in  reduction  of  damages. 

New  trial  ordered. 

The  plaintiffs  then  amended  their  declaration  by  inserting  an 
averment  "that  the  said  D.  &  J.  Ames  instructed  the  defendants 
in  the  art  and  mystery  of  preparing  the  straw  and  other  materials, 
and  manufacturing  the  same  into  paper,  and  offered  them  further 
instructions  if  they  should  need  it,  and  full  examination  of  the  prem- 
ises of  the  said  D.  &  J.  Ames,  and  permission  to  take  dimensions, 
and  to  be  shown  the  use  and  application  of  whatever  they  might  de- 
sire to  inquire  about,  and  to  give  them  all  needful  information  which 
they  should  require." 

The  defendants  demurred  to  the  declaration,  for  that  it  did  not 
state  a  legal  cause  of  action,  substantially  in  accordance  with  the  rules 
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contained  in  the  St.  of  1852,  ch.  312;  ''because  it  does  not  allege  that 
the  plaintiffs,  or  said  D.  &  J.  Ames,  had  secured  to  the  defendants 
the  right  to  manufacture  paper  by  the  process  named  in  said  contract, 
nor  that  the  defendants  have  the  right  to  manufacture  according  to 
the  terms  of  the  contract." 

Shaw,  C.  J.  The  Court  are  of  opinion  that  this  demurrer  is  well 
taken  and  must  be  sustained.  It  is  true  there  is  no  warranty  in  terms 
of  a  right  to  manufacture  pap^  by  the  process  refeired  to,  but  we 
think  such  a  warranty  and  cohditimi  results  from  the  provisions  of  the 
contract,  the  whole  of  which  must  be  taken  together.  D.  &  J.  Ames 
agree  that  the  defendants  shall  have  the  right  to  manufacture  white 
paper  from  straw  and  other  materials,  which  right  has  been  assigned 
to  D.  &  J.  Ames  by  Coupier  &  Millier.  It  is  not  merely  hypothetical, 
such  right  as  they  have,  if  they  have  any;  but  an  express  stipulation 
that  they  shall  have  the  right,  and  an  aflSrmative  averment  of  the 
fact,  that  it  has  been  assigned  to  them,  so  that  they  have  the  power 
to  assure  it,  with  an  intimation  that  the  assignment  is  of  such  a 
character  as  to  induce  them  to  apply  for  a  patent,  which,  if  granted, 
would  secure  to  them  an  exclusive  right.  If  they  had  such  an  assign- 
ment, whether  they  obtained  a  patent  or  not,  it  would  prevent  any 
other  person  from  obtaining  a  patent  so  as  to  exclude  tbem  from  the 
right.  Such  a  stipulation,  accompanied  with  such  an  express  under- 
taking that  they  held  such  an  assignment,  amounted  to  a  stipulation 
that  no  other  person  should  have  such  right  as  to  exclude  them  there- 
from, and  that,  either  by  a  grant  of  the  patent  right  from  D.  &  J. 
Ames  if  they  obtained  one,  or  by  common  right  if  none  should  be 
obtained,  the  defendants  should  have  the  right  to  manufacture  by  this 
new  and  peculiar  process.  When  we  consider  that  the  whole  object 
of  the  contract  was  to  enable  the  defendants  to  manufacture  by  this 
process;  that  the  consideration  of  the  undertakings  of  the  defendants 
was  their  right  and  power  so  to  manufacture  paper;  that  the  debt  was 
to  be  paid  in  paper  thus  to  be  manufactured;  that  without  such  right 
the  machinery  and  fixtures  might  be  of  little  value  to  them,  and  the 
teaching  of  an  art  they  could  not  practise  without  infringing  the  rights 
of  others,  wholly  useless,  the  conclufflon  seems  inevitable  that  the 
enjoyment  of  a  right  to  use  this  art  and  process,  patented  or  impat- 
ented,  was  regarded  by  the  parties  as  a  condition  without  a  perform- 
ance of  which,  on  the  part  of  D.  &  J.  Ames,  or  those  who  claim  under 
them,  the  defendants  are  not  bound  to  make  the  stipulated  payments. 

Demurrer  sustained. 
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GLAHOLM  V.  HAYS 

In  the  Common  Pleas,  1S41 
[Reported  in  2  Manning  &  Granger,  257] 

TiNDAL,  C.  J.  The  question  raised  upon  this  record  is  whether  the 
clause  contained  in  the  charter-party  set  out  in  the  declaration — ^viz., 
the  vessel  to  sail  from  England  on  or  before  February  4th  next" — is 
a  condition  precedent  on  the  part  of  the  ship-owner,  upon  the  non- 
compliance wherewith  on  his  part,  the  defendants,  the  freighters, 
were  at  liberty  to  throw  up  the  charter.  The  defendants,  in  their 
plea,  have  treated  the  clause  as  importing  a  condition;  alleging  in 
such  plea  that  the  vessel  "did  not  sail  from  EIngland  on  or  before  the 
said  February  4th,  but,  on  the  contrary,  remained  and  continued  in 
England,  without  the  leave  and  against  the  will  of  the  defendants 
for  a  long  time  after,  whereupon  the  defendants  refused  to  perform 
and  fulfil  the  said  charter-party  as  they  lawfully  might;"  and  the 
plaintiff,  having  demurred  to  this  plea,  the  question  on  the  legal  con- 
struction of  the  charter-party  is  thereby  raised. 

Whether  a  particular  clause  in  a  charter-party  shall  be  held  to  be 
a  condition,  upon  the  non-performance  of  which  by  the  one  party  the 
other  is  at  liberty  to  abandon  the  contract,  and  consider  it  at  an  end; 
or  whether  it  amounts  to  an  agreement  only,  the  breach  whereof  is 
to  be  recompensed  by  an  action  for  damages,  must  depend  upon  the 
intention  of  the  parties  to  be  collected,  in  each  particular  case,  from 
the  terms  of  the  agreement  itself,  and  from  the  subject-matter  to 
which  it  relates.  ''  It  cannot  depend,"  as  Lord  Ellenborough  observe^, 
''on  any, formal  arrangement  of  the  words,  but  (must  depend)  on  the 
reason  and  sense  of  the  thing  as  it  is  to  be  collected  from  the  whole 
contract."  See  Ritchie  v.  Anderson,  10  East,  295.  And  looking,  in 
the  first  place,  at  the  terms  of  this  agreement,  we  think  some  distinc- 
tion must  have  been  intended  by  the  contracting  parties  between  this 
particular  clause  and  those  which  precede  and  follow  it,  as  to  the 
nature  of  the  obligations  thereby  respectively  created.  All  the  clauses 
of  the  charter-party,  both  prior  and  subsequent  to  the  clause  in  dis- 
pute, are  framed  strictly  and  properly  in  the  language  of  agreement 
only.  The  charter-party  states,  "it  is  mutually  agreed  between  the 
parties  that  the  ship  being  tight,  etc.,  shall  proceed  to  Trieste,  and 
there  load  a  complete  cargo;  that  the  said  vessel  being  so  loaded  shall 
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therewith  proceed  to  a  good  and  safe  port  in  the  United  Kingdom; 
that  the  cargo  shall  be  sent  alongside;  that  the  freight  shall  be  paid 
in  the  manner  therein  stipulated;  that  forty  running  days  shall  be 
allowed  the  merchants/'  And  then  is  interposed  the  clause  now 
under  discussion — viz.,  "  the  vessel  to  sail  from  England  on  or  before 
February  4th  next."  After  which  the  charter-party  continues  in  the 
same  frame  as  before,  that  the  vessel  shall  be  addressed  to  the  char- 
terers' agents,  etc.  Referring,  therefore,  in  the  first  place,  to  the 
variation  between  the  language  of  the  particular  clause,  and  that  of 
the  clauses  among  which  it  is  found,  there  is  reasonable  ground  for 
surmising  that  some  distinction  must  have  been  intended  between 
them;  and  no  other  distinction  can  exist  except  that  the  one  set  of 
clauses  sounds  in  agreement,  and  the  other  clause  in  condition. 

The  very  words  themselves,  ''to  sail  on  or  before  a  given  day," 
do,  by  common  usage,  import  the  same  as  the  words  "  conditioned  to 
sail,"  or  "warranted  to  sail  on  or  before  such  a  day;"  and,  undoubt- 
edly, if  in  the  middle  of  a  common  bought  and  sold  note,  for  a  cargo 
of  com,  or  any  other  goods  were  found  the  words,  "to  be  delivered 
on  or  before  such  a  day,"  they  would  be  held  to  amount  to  a  condition ; 
and  the  purchaser  would  not  be  bound  to  accept  the  cargo,  if  not 
ready  for  delivery  by  the  day  appointed. 

And  looking  at  the  subject-matter  of  the  contract,  without  re- 
garding the  precise  words,  we  think  that  construing  the  words  as  a 
condition  precedent,  will  carry  into  effect  the  intention  of  the  parties, 
with  more  certainty  than  holding  them  to  be  matter  of  contract  only, 
and  merely  the  ground  of  an  action  for  damages. 

Both  parties  were  aware  that  the  whole  success  of  a  mercantile 
adventure  does,  in  ordinary  cases,  depend  upon  the  commencement 
of  the  voyage  by  a  given  time.  The  nature  of  the  conmiodity  to  be 
imported,  the  state  of  the  foreign  and  home  market  at  the  time  the 
contract  of  charter-party  is  made,  and  the  various  other  calculations 
which  enter  into  commercial  speculations,  all  combine  to  show  that 
despatch  and  certaiivty  are  of  the  very  first  importance  to  their 
success;  and  certainly  nothing  will  so  effectually  insure  both  despatch 
and  certainty  as  the  knowledge  that  the  obligation  of  the  contract 
itself  shall  be  made  to  depend  upon  the  actual  performance  of  the 
stipulation  which  relates  to  them. 

The  present  case  appears  to  us  to  be  distinguishable  from  those 
cited  on  the  part  of  the  plaintiff,  in  both  the  particulars  to  which  we 
have  adverted — viz.,  that  in  this  case  the  form  of  the  stipulation  is 
more  nearly  in  the  language  of  condition  than  in  that  of  agreement, 
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while  in  the  cases  cited  the  stipulation  is  in  the  language  of  cova:)ant 
only;  and,  again,  that  in  this  case  the  performance  of  the  stipulation 
goes  more  to  the  very  root  and  the  whole  consideration  of  the  contract. 
And,  indeed,  in  most  or  all  of  those  cases  the  objection  has  not  been 
taken  until  after  the  voyage  had  been  performed,  nor,  in  mimy  cases, 
until  after  the  goods  had  been  accepted,  so  that  it  is  nliaiiifest  the 
breach  of  the  agreement  of  which  the  defendant  complained,  and 
which  he  sought  to  set  up  as  the  non-performance  of  a  condition  prec- 
edent, could  not  go  to  the  whole  of  the  consideration  of  the  contract. 

Such  was  the  case  of  Constable  v.  Cloberie,i  where  the  shipowner 
covenanted  that  his  ship  should  sail  with  the  first  fair  wind;  the  case 
of  Bommann  v.  Tooke,  1  Campb.  377,  where  the  covenant  was,  that 
the  ship  should  sail  with  the  first  favorable  wind;  and  the  defence  in 
each  was  set  up  against  a  demand  for  the  freight,  after  the  ship  had 
performed  her  voyage  and  the  merchant  had  accepted  the  cargo,  so 
likewise  in  Davidson  v.  Gwynne,  12  East,  381,  the  covenant  to  sail 
with  the  first  convoy  was  held  not  to  be  a  condition  precedent,  the 
voyage  being  in  fact  performed,  and  so  of  the  rest. 

Upon  the  whole,  therefore,  we  think  the  intention  of  the  parties  to 
this  contract  sufficiently  appears  to  have  been  to  insure  the  ship's 
sailing  at  latest  by  February  4th,  and  that  the  only  mode  of  effecting 
this  is  by  holding  the  clause  in  question  to  form  a  condition  precedent, 
which  we  consider  it  to  have  been. 

Judgment  for  the  defendmd. 


RAE  V.  HACKETT 

In  the  Exchequer,  1844 

(Reported  in  12  Meeson  &  Welsby,  723] 

Assumpsit  on  a  charter-party.  The  declaration  stated  that,  by 
articles  of  agreement  made  between  the  plaintiff  and  the  defendant, 
owner  of  the  ship  Emma,  it  was  agreed  that  the  ship  should  sail  and 
proceed  in  ballast  to  a  safe  and  convenient  port,  near  to  Cape  Town, 
and  there  load  a  full  cargo  of  merchandise,  and  therewith  proceed  to 
Cork  or  Falmouth;  and  the  plaintiff  agreed  to  load  the  said  vessel 
with  the  said  cargo,  and  to  pay  freight  for  the  same  to  the  defendant, 
etc.    The  declaration  then  averred  that  although  the  plaintiff  was 

» Palmer,  397;  Noy,  75;  Abbott,  L.  S.  191;  ante,  18. 
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ready  and  willing  to  appoint  and  put  on  board  the  ship  a  fit  and 
proper  person  as  supercargo,  to  take  care  of  the  merchandise  to  be 
loaded  on  board  the  said  ship,  to  indicate  and  make  known,  and  which 
supercargo  would  have  mdicated  and  made  known,  to  the  master  of 
the  ship,  a  safe  and  convenient  port  near  Cape  Town  for  receiving 
on  board  such  caigo  of  merchandise,  yet  the  defendant  did  not  nor 
would  suffer  or  permit  the  said  ship  to  proceed  in  ballast  on  the  said 
intended  voyage,  etc. 

General  demurrer  and  joinder. 

The  principal  point  stated  for  argument  by  the  defendant  was  that 
the  declaration  was  defective  and  bad  in  omitting  to  state,  dther  that 
the  plaintiff  gave  notice  to  the  def^dant  of  a  safe  and  convenient  port 
near  Cape  Town,  to  which  the  rtiip  was  to  proceed,  or  anything  equiv- 
alent in  law  to  such  notice. 

Pollock,  C.  B.  I  think  this  is  a  perfectly  clear  ease.  Calling  to 
our  assistance  our  knowledge  of  mercantile  matters,  it  seems  to  me 
that  the  port  to  which  the  vessel  was  to  proceed  was  to  be  selected  by 
the  charterer,  and  not  by  the  owner.  It  is  admitted  that  it  is  either 
to  be  named  by  him,  or  that  he  is  to  send  somebody  with  the  vessel 
to  name  it.  But  if  it  was  to  be  the  latter,  there  should  have  been  a 
stipulation  to  that  effect  in  the  charter-party. 

Parke,  B.  My  only  doubt  arose  from  the  omission  of  the  charter- 
party  to  state  whether  the  option  of  selecting  the  port  was  to  be  with 
the  charterer  or  the  owner.  But,  looking  at  the  whole  of  it,  I  think 
the  port  was  to  be  selected  by  the  plaintiff,  the  charterer;  theref<H*e 
it  should  either  have  been  named  before  the  ship  sailed,  or  there  should 
have  been  an  express  stipulation  for  its  bemg  named  afterward.  So 
if  it  was  intended  that  a  supercargo  should  go  for  that  purpose,  there 
should  have  been  an  express  stipulation  to  that  effect.  In  the  absence 
of  any  such  agreement  the  charterer  is  the  party  to  select  the  port. 
The  declaration,  therefore,  is  bad  for  want  of  an  averment  that  he 
selected  a  safe  port,  and  gave  notice  thereof  to  the  defendant. 

Alderson,  B.  I  am  of  the  same  opinion.  It  is  clear  that  the  cha> 
terer  is  the  person  to  name  the  port,  because  he  is  to  provide  the  cargo. 
How  could  he  provide  a  cargo  from  all  the  places  which  the  other 
party  might  choose  to  go  to? 

RoLFB,  B.,  concurred. 

JvdgrnentJoT  the  defendant. 
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In  the  Exchequer  Chamber,  1863 
[Reported  in  3  Best  &  Smith,  751] 

The  defendant  having  brought  error  on  the  judgment  in  this  case 
(see  the  report  in  the  Court  below,  Vol.  I.,  p.  877),  it  waa  argued,  on 
November  26th,  1862,  before  Erie,  C.  J.,  Pollock,  C.  B.,  Williams  and 
Keating,  J  J.,  and  ChanneU,  B. 

Williams,  J.  The  question  in  this  case  is  whether  the  statement 
in  the  charter-party,  that  the  ship  is  '-now  in  the  port  of  Amsterdam," 
is  a  '^ representation''  or  a  '^ warranty,''  using  the  latter  word  as 
synonymous  with  '^ condition;"  in  which  sense  it  has  been  for  many 
years  understood  with  respect  to  policies  of  insurance  and  charter- 
parties.^ 

It  may  be  expedient  to  commence  ihe  consideration  of  this  ques- 
tion by  some  examination  mto  the  nature  of  representations.  Prop- 
erly speaking,  a  representation  is  a  statement,  or  assertion,  noade  by 
one  party  to  the  other,  before  or  at  the  time  of  the  contract,  of  some 
matter  or  circumstance  relating  to  it.  Though  it  is  sometimes  con- 
tained in  the  written  instrument,  it  is  not  an  integral  part  of  the  con- 
tract; and,  consequently,  the  contract  is  not  broken  though  the 
representation  proves  to  be  untrue;  nor  (with  the  exception  of  the 
case  of  policies  of  insurance,  at  all  events  marine  policies,  which 
stand  on  a  peculiar  anomalous  footing)  is  such  untruth  any  cause  of 
action,  nor  has  it  any  efficacy  whatever,  unless  the  representation  was 
made  fraudulently,  either  by  reason  of  its  being  made  with  a  knowl- 
edge of  its  untruth,  or  by  reason  of  its  being  made  dishonestiy,  with  a 

^  ''A  warranty  is  different.  Take  for  example  a  warranty  by  the  vendor  on 
the  sale  of  a  horse,  that  the  animal  is  sound.  That  is  an  undertaking  that  a 
certain  condition  of  things  exist  when  the  contract  is  made.  In  an  action  by  the 
vendor  for  the  price  of  the  horse,  it  will  not  be  claimed  that  he  must  aver  the 
warranty,  and  negative  the  breach  of  it.  If  the  horse  was  unsound,  it  is  matter 
of  defense,  and  must  be  averred  and  proved  by  the  purchaser.  This  is  so  because 
the  imdertaking  that  the  animal  was  sound  is  a  mere  warranty,  and  not  a  condition 
precedent  to  the  validity  of  the  contract.  But  in  a  contract  for  the  sale  of  the 
horse,  absent  on  a  journey,  the  safe  return  of  the  horse  is  a  condition  precedent 
to  the  existence  of  the  contract  of  sale,  and  hence  the  vendor  cannot  enforce  the 
contract  without  averring  and  proving  that  the  condition  has  been  fulfilled. 
Lyon,  J.,  in  Redman  v.  The  ^tna  Insurance  Co.  (1880),  49  Wis.  431,  439.— Eds. 


BEEN   V.   BURNE88  655 

reckless  ignoraBce  whether  it  was  true  or  untrue.  See  Elliot  v.  Von 
Glehn,  13  Q.  B.  632;  Whedton  v.  Hardisty,  8  E.  &  B.  232.^ 

If  this  be  so,  it  is  difficult  to  imderstand  the  distinction  which  is  to 
be  found  in  some  of  the  treatises,  and  is  in  some  degree  perhaps  sanc- 
tioned by  judicial  authority  (see  Barker,  appellant,  Windle,  re- 
spondent, 6  E.  &  B.  675, 680),  that  a  representation,  if  it  differs  from 
liie  truth  to  an  unreasonable  extent,  may  affect  the  validity  of  the 
contract.  Where,  indeed,  the  misrepresentation  is  so  gross  as  to 
amount  to  sufficient  evidence  of  fraud,  it  is  obvious  that  the  contract 
would  on  that  ground  be  voidable. 

The  representations  are  not  usually  contained  in  the  written  instru- 
ment of  contract,  yet  they  sometimes  are.  But  it  is  plain  that  their 
insertion  thereiA  cannot  alter  their  nature.  A  question,  however, 
may  arise,  whether  a  descriptive  statement  in  the  written  instrument 
18  a  mere  representation,  or  whether  it  is  a  substantive  part  of  the 
contract.  This  is  a  question  of  construction  which  the  Court,  and 
not  the  jury  must  determine.  If  the  Court  should  come  to  the  con- 
clusion that  such  a  statement  by  one  party  was  intended  to  be  a  sub- 
stantive part  of  his  contract,  and  not  a  mere  representation,  the  often- 
discussed  question  may,  of  course,  be  raised,  whether  this  part  of  the 
contract  is  a  condition  precedent,  or  only  an  independent  agreement, 
a  breach  of  which  will  not  justify  a  repudiation  of  the  contract,  but 
will  only  be  a  cause  of  action  for  a  compensation  in  damages.  In  the 
construction  of  charter-parties,  this  question  has  often  been  raised, 
with  reference  to  stipulations  that  some  future  thing  shall  be  done  or 
shall  happen,  and  has  given  rise  to  many  nice  distinctions.  Thus  a 
statement  that  a  vessel  is  to  sail,  or  be  ready  to  receive  a  cargo,  on  or 
before  a  given  day,  has  been  held  to  be  a  condition  ^  (see  Glaholm  v. 
Hays,  2  M.  &  G.  257;  Oliver  v.  Fielden,  4  Exch.  135;  Croockewit  v. 
Fletcher,  1  H,  A  N.  893;  Seeger  v.  Duthie,  8  C.  B.  N.  S.  45),  while  a 
stipulation  that  she  shall  sail  with  all  convenient  speed  or  within  a 
reasonable  time,  has  been  held  to  be  only  an  agreement.  See  Tarra^ 
bochia  v.  Hickie,  1  H.  &  N.  183;  Dimech  v.  Coriett,  12  Moo.  P.  C.  C. 

lOn  appeal,  8  £.  d^  B.  285. 

>In  Shadforth  v.  Higgin  (1813),  3  Campbell,  385,  in  consideratioD  of  plaintiff's 
promiBe  to  despatch  a  veBsel  to  certain  porta,  defendant  promised  to  provide  a 
cargo  at  those  porta  *'in  time  for  July  convoy,  provided  she  arrives  out  and  ready 
by  the  25th  of  June."  The  vessel  arrived  July  3rd.  Plaintiff  was  non-suited  in 
his  acticm  against  defendant  for  the  tatter's  failure  to  furnish  a  cargo.  **I  think 
the  arrival  of  the  ship  by  the  25th  June  was  a  condition  precedent.  The  freighter 
might  know  that  if  she  arrived  by  that  day,  he  could  easily  provide  a  cargo  for 
her;  but  that  afterwards  it  might  be  impossible."    Per  Lord  £llenborou|^.— Eds. 
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199;  Clipsham  v.  Vertu^,  5  Q.  B.  265.  But  with  respect  to  statements 
in  a  contract  descriptive  of  the  subject-matter  of  it,  or  of  some  mate- 
rial incident  thereof,  the  true  doctrine,  established  by  principle  as 
well  as  authority,  appears  to  be,  generally  speaking,  that  if  such  de- 
scriptive Statement  was  intended  to  be  a  substantive  part  of  the 
contract,  it  is  to  be  regarded  as  a  warrscnty — that  is  to  say,  a  condition 
on  the  failure  or  non-perfoimance  of  which  the  other  party  may,  if 
he  is  so  minded,  repudiate  the  contract  in  toto,  and  so  be  relieved  from 
performing  his  part  of  it,  provided  it  has  not  been  partially  executed 
in  his  favor.  If,  indeed,  he  has  received  the  whole  or  any  substantial 
part  of  the  consideration  for  the  promise  on  his  part,  the  warranty 
loses  the  character  of  a  conditi(Hi,  or,  to  speak  perhaps  more  properly, 
ceases  to  be  available  as  a  condition,  and  becomes  a  warranty  in  the 
narrower  sense  of  the  word — ^viz.,  a  stipulation  by  way  of  agreement, 
for  the  breach  of  which  a  compensation  must  be  sought  in  damages. 
See  Ellen  v.  Topp,  6  Exch.  424-441 ;  Graves  v.  Legg,  9  Exch.  709-716; 
adopting  the  observations  of  Williams  on  the  case  of  Boone  v.  Eyre, 
1  H.  Bl.  273,  note  a,  in  1  Saund.  320  d,  6th  ed.;  Elliott  v.  Von  Glehn, 
13  Q.  B.  632.  Accordingly,  if  a  specific  thing  has  been  sold,  with  a 
warranty  of  its  quality,  under  such  circumstances  that  the  property 
passes  by  the  sale,  the  vendee  having  been  thus  benefited  by  the  par- 
tial execution  of  the  contract,  and  become  the  proprietor  of  the  thing 
sold,  cannot  treat  the  failure  of  the  warranty  as  a  condition  broken, 
unless  there  is  a  special  stipulation  to  that  effect  in  the  contract  (see 
Bann^rman  v.  White,  10  C.  B.  N.  S.  844) ;  but  must  have  recourse 
to  an  action  for  damages  in  respect  of  the  breach  of  warranty.  But 
in  cases  where  the  thing  sold  is  not  specific,  and  the  property  has  not 
passed  by  the  sale,  the  vendee  may  refuse  to  receive  the  thing  prof- 
fered to  him  in  performance  of  the  contract,  on  the  ground  that  it 
does  not  correspond  with  the  descriptive  statement,  or,  in  other 
words,  that  the  condition  expressed  in  the  contract  has  not  been  per- 
formed. Still  if  he  receives  the  thing  sold,  and  has  the  enjoyment  of 
it,  he  cannot  afterward  treat  tlie  descriptive  statement  as  a  condition, 
but  only  as  an  agreement,  for  a  breach  of  which  he  may  bring  an 
action  to  recover  damages.^ 

^  ''The  right  to  repudiate  the  purchase  for  the  n<»i-oonfonnity  of  the  article 
delivered,  to  the  description  under  which  it  was  sold,  is  universally  conceded. 
That  right  is  founded  on  the  engagement  of  the  vendor,  by  such  description,  that 
the  article  delivered  shall  correspond  with  the  description.  The  obligation  rests 
upon  the  contract.  Substantially,  the  description  is  wanranted.  It  will  comport 
with  sound  legal  principles  to  treat  such  engagements  as  conditions  in  order  to 
afford  the  purchaser  a  more  enlarged  remedy,  by  rescission,  than  he  would  have 
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In  the  present  case,  as  the  defendant  has  not  received  any  benefit 
or  advantage  under  the  contract,  but  has  wholly  repudiated  it,  the 
question  is  simply  whether,  in  the  true  construction  of  the  charter- 
party,  the  Court  ought  to  infer  that  the  statement  as  to  the  ship's 
being  at  that  date  in  the  port  of  An^terdam,  was  meant  to  be  a  sub- 
stantive part  of  the  contract,  or  a  representation  collateral  to  it. 
And  this  question  appears  to  be  properly  raised  by  the  averment  in 
the  plea,  that  time,  and  the  situaticm  of  the  vessel,  were  essential 
and  material  parts  of  the  contract.  On  the  trial  of  the  issue  joined 
thereon,  it  was  no  part  of  the  judge's  duty  to  leave  to  the  jury  any 
question  as  to  the  construction  of  the  contract,  or  the  materiality  of 
any  of  its  statements.  It  was  his  function  to  construe  the  contract 
with  the  aid  of  the  surrounding  circumstances  found  by  the  jury, 
and  to  decide  for  himself  whether  the  statement  that  the  ship  was  in 
the  port,  supposing  it  to  be  untrue,  was  an  essential  part  of  the  con- 
tract, or  a  mere  representation,  and  to  direct  the  jury  to  find  for  the  de- 
fendant or  plaintiff  accordingly.  The  question,  it  should  seem,  might 
also  be  raised  by  pleading  the  material  circumstances  (as  was  done  in 
Graves  v.  Legg,  9  E^ch.  709)  on  which  the  def^idant  relies  as  leading 
to  the  construction  which  the  plea  seeks  to  put  on  the  instrument. 
Unless  one  or  other  of  these  modes  of  pleading  were  adopted,  the 
Court,  in  case  there  should  be  a  demurrer  to  the  plea,  or  on  an  applica- 
tion for  judgment  rum  obstante  veredido,  would  be  precluded  from 
taking  the  surrounding  circumstances  into  consideration  in  aid  of 
the  construction. 

It  is  plain  that  the  Court  must  be  influ^iced  in  the  construction, 
not  only  by  the  language  of  the  instrument,  but  also  by  the  circum- 
stances under  which,  and  the  purposes  for  which,  the  charter-party 
was  entered  into.  For  instance,  if  it  was  made  in  the  time  of  war, 
the  national  character  of  the  vessel  is  of  such  importance,  that  a 
statement  of  it  in  the  charter-party  might  properly  be  regarded  as 
part  of  the  shipowner's  contract,  and  so  amounting  to  a  warranty; 

on  a  simple  warranty;  but  when  his  situation  has  been  changed,  and  the  remedy, 
by  repucliation,  has  become  impossible,  no  reason  supported  by  principle  can  be 
adduced,  why  he  should  not  have  upon  his  contract  such  redress  as  is  practicable 
under  the  circumstances.  In  that  situation  of  affairs,  the  only  available  means 
of  redress  is  by  an  action  for  damages.  Whether  the  action  shall  be  technically 
considered  an  action  on  a  warranty,  or  an  action  for  the  non-performance  of  a 
contract,  is  entirely  immaterial."  Depue,  J.,  in  Wolcott,  Johnson  &  Co.  v.  Mount 
(1873),  36  N.  J.  L.  282,  266-267. 

But  C/.  Sale  of  Goods  Act,  §§  10, 11, 12, 13, 14, 53;  Unif<Min  Sales  Act,  §f  11, 12, 
13,  14,  15,  69.-~£ds. 

42 
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whereas,  the  very  same  statement  in  the  time  of  peace,  being  wholly 
unimportant,  might  well  be  construed  to  be  a  mere  representation. 
So  if  it  were  shown  that  the  charter-party  was  made  for  a  purpose 
such  that,  unless  the  vessel  began  her  voyage  from  the  port  of  loading, 
with  her  cargo  on  board,  by  a  certain  time,  it  wad  manifest  that  the 
object  of  the  charter-party  would  in  all  probability  be  frustrated, 
the  Court  might  properly  be  led  by  this  circumstance  to  conclude 
that  a  statement  as  to  the  locality  of  the  ship,  coupled  with  a  stipula- 
tion that  she  should  sail  with  all  convenient  speed,  was  a  warranty 
of  her  then  locality.  But  we  feel  a  difScuIty  in  acceding  to  the  suggeis- 
tion  which  appears  to  have  been,  to  some  extent,  sanctioned  by  high 
authority  (see  Dimech  v.  Corlett,  12  Moo.  P.  C.  C.  199),  that  a 
statement  of  this  kind  in  a  charter-party,  which  may  be  regarded  as 
a  mere  representation  if  the  object  of  the  charter-party  be  still  prac- 
ticable, may  be  construed  as  a  warranty  if  that  object  turns  out  to  be 
frustrated;  because  the  instrument,  it  should  seem,  ought  to  be  con- 
strued with  reference  to  the  intention  of  the  parties  at  the  time  it  was 
made,  irrespective  of  the  events  which  may  afterward  occur.  It  is 
true  that  in  some  of  the  cases,  where  the  question  has  been  whether 
a  stipulation  in  a  charter-party  amounted  to  a  condition,  the  Court 
decided  that  question  in  the  negative,  and  in  so  doing  took  occasion 
to  suggest  that  neglect  or  delay  on  the  part  of  the  shipowner  to  execute 
his  part  of  the  contract,  might  be  a  breach  of  such  an  essential  stip- 
ulation on  his  part  as  to  justify  the. charterer  in  treating  the  contract 
as  brought  to  an  end  thereby,  and  in  refusing  on  that  account  to 
perform  his  part  of  it,  and  further  suggested  that,  in  deciding  whether 
the  breach  on  the  shipowner's  part  was  of  such  an  essential  stipulation 
as  that  described,  the  Court  might  advert  to  the  fact  whether  such 
breach  had  frustrated  the  whole  object  which  the  charterer  had  in 
view.  See  Freeman  v.  Taylor,  8  Bing.  124;  Tarrabochia  v.  Hickie, 
1  H.  &  N.  183;  Dimech  v.  Corlett,  12  Moo.  P.  C.  C.  199,  224,  227. 
But  the  Court  did  not,  we  apprehend,  mean  to  intimate  that  the 
frustration  of  the  voyage  would  convert  a  stipulation  into  a  condition, 
if  it  were  not  originally  intended  to  be  one. 

The  question  on  the  present  charter-party  is  confined  to  the  state- 
ment of  a  definite  fact — ^the  place  of  the  ship  at  the  date  of  the  con- 
tract. Now  the  place  of  the  ship  at  the  date  of  the  contract,  where 
the  ship  is  in  foreign  parts  and  is  chartered  to  come  to  England,  may 
be  the  only  datum  on  which  the  charterer  can  found  his  calculations 
of  the  time  of  the  ship's  arriving  at  the  port  of  loading.  A  statement 
is  more  or  less  important  in  proportion  as  the  object  of  the  contract 
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more  or  less  depends  upon  it.  For  most  charters,  considering  winds, 
markets,  and  dependent  contracts,  the  time  of  a  ship's  arrival  to 
load  is  an  essential  fact,  for  the  interest  of  the  charterer.  In  the 
ordinary  course  of  charters  in  general  it  would  be  so;  the  evidence  for 
the  defendant  shows  it  to  be  actually  so  in  this  case.  Then,  if  the 
statement  of  the  place  of  the  ship  is  a  substantive  part  of  the  contract, 
it  seems  to  us  that  we  ought  to  hold  it  to  be  a  condition  upon  the  prin- 
ciples above  explained,  unless  we  can  find  in  the  contract  itself  or  the 
surrounding  circumstances  reason  for  thinking  that  the  parties  did 
not  so  intend.  If  it  was  a  condition  and  not  performed,  it  follows  that 
the  obligation  of  the  charterer  dependent  thereon,  ceased  at  his  op- 
tion, and  considerations  either  of  the  damage  to  him  or  of  proximity  to 
performance  on  the  part  of  the  shipowner  are  irrelevant.  So  was  the 
decision  of  Glaholm  v.  Hays,  2  M.  &  G.  257,  where  the  stipulation  in  a 
charter  of  a  ship  to  load  at  Trieste  was  that  she  should  sail  from 
England  on  or  before  February  4th,  and  the  non-performance  of  this 
condition  released  the  charterer,  notwithstanding  the  reasons  alleged 
in  order  to  justify  the  non-performance.  So  in  Ollive  v.  Booker,  1 
Exch.  416,  the  statement  in  the  charter  of  a  ship  which  was  to  load 
at  Marseilles  was  that  she  was  ''now  at  sea,  having  sailed  three  weeks 
ago,"  and  it  was  held  to  be  a  condition  for  the  reasons  above  stated. 
And  we  would  note  that  the  marginal  abstract  of  this  ca^  states  the 
stipulation  to  have  been  ''having  sailed  three  weeks  ago  or  there- 
abouts.'^  If  the  statement  had  really  been  so  indefinite,  it  may  be 
that  the  Court  would  have  come  to  a  different  conclusion. 

We  think  these  cases  well  decided,  and  that  they  govern  the  pres^it 
case.  We  think  that  the  decision  of  Dimech  v.  Corlett,  12  Moo. 
P.  C.  C.  199,  does  not  conflict  with  them,  because  it  is  inmiersed  in 
the  specific  facts  there  set  out,  so  as  to  be  a  precedent  only  for  cases 
with  very  analogous  specific  facts.  The  statement  in  that  charter, 
that  the  ship  was  'now  at  anchor  in  this  port"  (Malta),  did  not  avail 
to  release  the  charterer,  because  the  ship  was  in  the  port  in  the  dry 
dock;  and  although  the  statement  of  the  fact  that  she  was  at  anchor 
in  the  port  was  definite,  and  indicated  that  she  was  ready  for  sea, 
while  in  truth  she  was  in  a  dry  dock  being  built,  and  was  not  com- 
pleted for  a  month,  yet,  as  the  defendant  was  at  Malta,  and  was  pre- 
sumed to  have  known  the  state  of  the  ship,  and  also  to  have  known  of 
the  delay,  and  did  not  insist  that  the  charter-party  was  broken,  but 
allowed  the  ship  to  sail  from  Malta  for  Alexandria  without  objection, 
his  defence  on  this  point  failed. 

The  Court  below  in  a  manner  referred  the  present  ease  to  a  court 
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of  error  to  say  whether  the  decision  should  be  governed  by  Ollive  v. 
Booker,  1  Exch.  416,  or  Dimech  v.  Corlett.  We  are  of  opinion,  for 
tbe  reasons  assigned,  that  the  decision  of  Ollive  v.  Booker  was  sound, 
and  tiiat  it  governs  our  decision  here;  and  we  are  further  of  opinion 
that,  in  so  holding,  we  do  not  at  all  conflict  with  the  decision  in 
Dimedi  v.  Corlett,  as  above  explained. 

On  these  grounds  we  think  that  the  judgment  of  the  Queen's  Bench 
should  be  reversed. 

Judgment  reversed. 


RAYMOND  v.  MINTON 

In  the  Exchequer,  1866 

[Reported  in  Law  Reports,  1  Exchequer,  244] 

Declaration  on  a  covenant  by  the  defendant,  contained  in  an 
indenture  of  apprenticeship  of  February  18th,  1864,  by  which  the 
defendant  covenanted  to  teach  H.  Page,  the  plaintiff's  son-in-law,  in 
the  art,  trade,  or  buoness  of  a  builder,  ornamental  painter,  and 
decorator,  and  to  find  him  food,  etc.,  during  the  five  years  of  his 
apprenticeship,  for  a  pr^nium  of  £29,  averring  that  the  defendant 
did  not  nor  would,  during  the  term,  or  the  part  of  it  already  elapsed, 
teach  the  apprentice  in  the  said  art,  etc.,  but  wholly  failed,  n^ected, 
and  refused  so  to  do;  and  did  not  nor  would  find  him  food,  etc. 

Third  plea,  as  to  the  alleged  breach  in  not  teaching  the  apprentice, 
that  at  tile  time  of  the  said  alleged  breach  the  apprentice  would  not 
be  taught,  and  by  his  own  wilful  acts  hindered  and  prevented  the 
defendant  teaching  him  in  the  said  art,  etc.,  and  then  by  his  said 
acts  caused  the  breach  pleaded  to. 

Demurrer  and  joinder. 

Pollock,  C.  B.  It  is  evident  that  the  master  cannot  be  liable  for 
not  teaching  the  apprentice  if  the  apprentice  will  not  be  taught,  and 
the  plea  sufficiently  shows  that  .to  be  the  case. 

Martin,  B.  The  master  contracts  to  teach  the  apprentice  by  the 
best  means  in  his  power,  and  common  sense  points  out  that,  if  the 
apprentice  will  not  be  taught,  the  master  cannot  teach  him  by  any 
means.  The  willingness  of  the  apprentice  to  learn  is  naturally  a  con- 
dition precedent  to  the  master's  teaching  him.  Reduce  the  matter  to 
a  particular  instance,  and  this  becomes  apparent.    The  master  says 
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to  the  apprentice,  ''Get  tip  on  that  ladder,  and  I  will  teach  you  the 
business  of  a  house  decorator;''  the  apprentice  refuses,  and  stands 
upon  the  floor.  It  is  obvious  that  the  cause  of  the  apprentice  not 
being  taught  is  that  he  has  made  it  impossible,  and  the  master  cannot 
be  called  upon  to  perform  an  impossibility.^ 

Bramwbli/  a&d  Pigott,  BB.,  concurred. 

Judgment  Jar  the  deSeridant. 


ARMITAGE  v.  INSOLE 

In  the  Queen's  Bench,  1850 

[Reported  in  14  Queen's  Bench,  728] 

AsstnfPSiT  on  an  agreement,  whereby  plaintiff  agreed  to  conduct 
the  sale  and  disposal  of  the  defendants'  coals,  to  carry  out  their 
instructions,  promote  their  interests,  and  extend  their  connection,  to 
the  utmost  of  his  ability  and  power,  throughout  Ireland,  for  three 
years  from  January  1st  then  next,  and  for  that  purpose  to  visit  cer- 
tain places  in  Ireland  at  stated  times  in  each  year;  and  defendants 
agreed  to  engage  the  services  of  the  plaintiff,  as  above  described,  for 
three  years,  and  to  pay  him  the  yearly  sum  of  £120 — ^viz.,  £60  every 
July  1st  and  January  1st  from  the  date  thereof.  And  defendants 
further  agreed  to  give  yearly  free  to  the  plaintiff  during  the  said 
three  years  20  tons  of  coals,  to  be  put  free  on  board  ship  at  Cardiff 
for  the  use  of  the  plamtiff,  m  lieu  of  all  charges  for  stationery  and  so 
forth.  ^-^      -  V .        *  %^ 

The  declaration,  after  alleging  mutual  promises,  and  performance 
by  the  plaintiff  of  the  conditions  precedent  on  his  part,  as  far  as  was 
necessary  to  support  the  breaches  for  discharging  him  from  his  em- 
ployment by  the  defendants  under  the  contract,  and  for  their  re- 
fusing to  pay  him  the  salary  agreed  on,  assigned  a  further  breach  as 
follows:  Nor  did  nor  would  the  defendants  give  to  the  plaintiff  yearly, 
or  at  any  time  during  the  said  period  of  three  years,  20  tons  of  coals, 
or  any  coals  whatever  free  on  board  ship  at  Cardiff  for  the  use  of  the 
plaintiff;  but,  on  the  contrary  thereof,  they,  the  defendants,  wholly 
neglected  and  refused  so  to  do,  and  have  not  at  any  time  delivered 
or  given  to  the  plaintiff  at  Cardiff  or  elsewhere  any  coals  whatever; 
and  there  is  now  due  and  owing  from  the  defendants  to  the  plaintiff 
» See  Ellen  v.  Topp,  6  Ex.  424;  20  L.  J.  (Ex.)  241, 
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under  the  said  agreement  a  large  quantity  (viz.)  60  tons  of  coals,  the 
same  being  of  great  value  (viz.)  £24. 

D^nurrer.    Joinder. 

Pattsson,  J.  The  contract  clearly  shows  a  duty  oast  on  the  plain* 
tiff  to  name  the  ship  at  some  time  or  other;  but  it  is  argued,  not  until 
the  defendants  have  given  notice  of  their  readiness  to  supply  the  coals, 
because  no  time  is  fixed  for  the  delivery.  If  ''yearly''  mean  at  the 
end  of  the  year,  then  the  time  is  fixed,  and  the  plaintiff  should  have 
named  the  ship  at  that  time.  Perhaps  that  is  the  meaning  of  the 
contract.  But  if  otherwise,  and  if  the  defendants  could  call  upon  the 
plaintiff  at  any  time  during  the  year  to  accept  the  coals  upon  reason- 
able notice  (for  notice  must  be  reasonable),  even  then  the  plaintiff 
must  have  named  the  ship,  and  should  have  averred  that  he  was  ready 
and  willing  to  acc^t  the  coals,  and  that  he  had  a  ship  ready  to  receive 
them. 

CoiiERmoB,  J.  I  am  of  the  same  opinion.  Where  circumstances, 
left  xmcertain  by  the  contract,  are  of  such  a  nature  that  one  party 
cannot  perform  his  part  of  the  contract  until  they  are  fixed,  the  other 
party,  insisting  on  the  contract,  ought  to  fix  those  particulars.  Here 
both  time  and  place  should  have  been  fixed  by  the  plaintiff;  but 
certainly  place. 

WiGHTicAN,  J.  The  main  difficulty  arises  from  the  uncertainty 
of  the  time  when  the  coals  are  to  be  put  on*board.  I  should  say,  the 
agreement  being  silent  as  to  time,  that  it  must  be  at  the  option  of  the 
plaintiff.  But,  however  that  may  be,  the  defendants  clearly  cannot 
give  the  coals  free  on  board  until  they  know  the  ship  and  at  what  port 
it  is  to  discharge.  Whatever,  therefore,  the  construction  of  the  agree- 
ment may  be  as  to  time,  the  plaintiff  must  fail  for  want  of  averring 
that  he  was  ready  and  willing  to  name  a  ship. 

JvdgmerUfar  defendants. 
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VYSE  V.  WAKEFIELD 

In  the  Exchequer,  1840 

[Reported  m  6  Meeson  &  Welsby,  442] 

CovBNANT  on  an  indenture,  dated  March  3d,  1827,  whereby  the 
defendant,  in  consideration  of  £3100,  bargained,  sold,  and  assigned 
to  the  plaintiff  certain  dividends,  interest,  and  annual  produce, 
from  time  to  time  due  and  payable,  or  to  arise  from  and  after  the 
decease  of  one  Eliza  Robson,  during  the  natural  life  of  the  defendant, 
if  he  should  survive  her;  to  have,  hold,  receive,  and  take  the  dividends, 
etc.,  thereby  assigned  unto  the  plamtiff,  his  executors,  etc.,  from  and 
after  the  decease  of  the  said  Eliza  Robson,  for  and  during  the  natural 
life  of  the  defendant,  if  he  should  survive  her;  and  the  defendant 
did  thereby  for  himself,  his  heirs,  etc.,  covenant,  promise,  and  agree 
with  and  to  the  plaintiff,  his  executors,  administrators,  and  assigns, 
among  other  thingSi  that  he,  the  defendant,  should  and  would  at 
any  time  or  times  thereafter,  at  the  request  of  the  plaintiff,  his  ex* 
ecutors,  administrators,  or  assigns,  appear  at  an  office  or  offices  for 
the  insurance  of  lives  within  London,  or  the  bills  of  mortality,  or 
before  the  agent  or  agents  of  any  such  office  or  offices  in  the  county 
where  he,  the  defendant,  might  happen  to  be  resident  or  actually  to 
be;  and  then  and  there  truly  answer  such  questions  as  should  or  might 
be  asked  or  required  touching  or  concerning  his  age  and  state  of 
health,  and  do  eJl  other  necessary  acts  in  order  to  enable  the  plaintiff, 
his  executors,  administrators,  or  assigns,  if  he  or  they  should  think 
proper,  to  insure  ihe  life  of  him,  the  defendant;  and  should  not  after- 
ward do,  or,  as  far  as  with  him  should  Eci  permit  to  be  done,  any  act, 
deed,  or  thing  whatsoever  whereby  any  such  insurance  might  be 
avoided  or  prejudiced;  as  by  the  said  indenture,  reference  being 
thereunto  had,  will,  among  other  things,  appear.  And  the  plaintiff 
says  that  he,  the  defendant,  in  part  performance  of  his  said  covenant, 
did  afterward,  to  wit,  on  March  8th,  1827,  at  the  request  of  the  plain- 
tiffs, appear  at  an  office  for  the  insurance  of  lives  within  London — 
that  is  to  say,  the  office  of  a  certain  company  of  persons  or  office 
established  for  the  purpose,  and  carrying  on  the  trade  or  business  of 
and  for  the  insurance  of  lives  under  the  name  of,  and  called  and  known 
by  the  name  of  the  Rock  Life  Assurance  Company — and  did  then  and 
there  answer  certain  questions  then  asked  and  required  of  him, 
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touching  and  concerning  his  age  and  state  of  health,  and  did  then  do 
all  other  necessary  acts,  in  order  to  enable  the  plaintiff  to  insure  the 
life  of  him,  the  defendant,  in  and  with  the  said  company  or  office, 
he,  the  plaintiff,  then  thinking  proper  and  intending  to  insure  the 
life  of  him,  the  defendant,  in  and  with  the  said  company  or  office, 
according  to  th^  course  and  practice  of  the  said  company  or  office; 
the  answering  such  questions  as  aforesaid,  and  the  said  other  matters 
in  that  behalf  aforesaid  being  necessary  and  proper,  according  to 
the  coiu'se  and  practice  of  the  said  company  or  office,  to  enable  the 
plaintiff  to  insure  the  life  of  the  defendant  hereupon  and  therewith, 
and  being  reasonable  in  that  behalf,  of  all  which  the  defendant  then 
had  notice.  And  the  plaintiff  further  says,  that  he,  the  plaintiff,  did 
thereupon,  and  within  a  reasonable  time  then  next  following,  to  wit, 
on  the  day  and  year  last  aforesaid,  according  to  the  course  and  prac- 
tice of  the  said  company  or  office,  insure  the  life  of  the  defendant 
in  and  with  the  said  company  or  office  by  a  certain  policy  or  insurance, 
at  and  for  the  premium  of  £81  17s.  6d.,  payable  annually  in  that 
behalf,  in  order  to  and  whereby  the  plaintiff  then  became  and  was 
entitled,  if  such  premiums  should  be  so  paid,  to  be  paid  and  satis- 
fied out  of  the  funds  and  property  of  the  said  company,  according 
to  the  provisions  of  the  company's  deed  of  settlement,  within  three 
calendar  months  after  satisfactory  proof  should  have  been  received 
at  the  office  of  the  said  company  of  the  death  of  the  defendant,  the 
sum  of  £3000,  and  such  further  sum  or  sums  as  might,  under  the  regu- 
lations of  the  said  company,  be  appropriated  as  a  bonus  to  that  policy, 
subject  to  and  under  the  condition  or  proviso,  among  others,  that  in 
case  the  defendant  should  go  beyond  the  limits  of  Europe,  the  same 
should  be  null  and  void,  and  the  plaintiff  says  that  the  said  condition 
or  proviso,  at  the  time  of  making  the  said  indenture,  and  from  thence 
hitherto,  was  and  is  usual  and  reasonable;  and  that  although  he,  the 
plaintiff,  has  performed  and  observed  everything  in  the  said  indenture 
on  his  part  to  be  performed  and  observed,  yet  the  defendant  has 
broken  his  covenant  made  wil^  the  plaintiff  as  aforesaid  in  this,  to 
wit,  that  he,  the  defendant,  after  the  making  thereof,  and  after  the 
making  of  the  said  policy  or  insurance  as  aforesaid,  and  after  he,  the 
plaintiff,  had  paid  to  the  said  Rock  Life  Assurance  Company  divers, 
to  wit,  twelve  annual  premituns  as  aforesaid,  payable  in  respect  of 
the  said  policy  or  insurance  as  aforesaid,  and  after  the  sum  that, 
under  the  regulations  of  the  said  company,  would  have  been  appro- 
priated as  a  bonus  to  that  policy,  in  case  of  the  death  of  the  defendant 
had  amounted  to  a  large  siun,  to  wit,  £2000,  and  bad  become  of  great 
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value  to  the  plaintifiF,  to  wit,  the  value  of  £2000,  and  after  the  said 
policy  had  become  and  was  of  great  value  to  the  plaintiff,  to  wit,  of 
^e  value  of  £3000,  to  wit,  on  Jime  1st,  1838,  he,  the  defendant, 
went  beyond  the  limits  of  Europe,  to  wit,  to  the  province  of  Canada, 
in  North  America,  whereby  and  by  reason  of  the  premises,  the  said 
policy  became  and  was  null  and  void,  etc. 

Special  demurrer,  assigning  for  cause,  that  the  declaration  does 
not  contain  any  specific  averment  that  the  defendant,  before  be  went 
beyond  the  limits  of  Europe,  as  in  the  declaration  alleged,  had  re- 
ceived or  had  any  notice  from  the  plaintiff,  or  otherwise  that  the  de- 
fendant had  by  any  means  been  made  or  become  aware  of  the  fact, 
that  the  plaintiff  had  insured  the  life  of  the  defendant,  as  in  the  dec- 
laration alleged,  or  that  such  insurance  was  subject  to  or  under  the 
condition  or  proviso  in  the  declaration  alleged;  whereas  the  defendant 
could  not  be  liable  for  going  beyond  the  limits  of  Europe,  unless  he 
knew  at  the  time  that  the  policy  had  been  effected,  and  that  it  was 
subject  to  the  condition  or  proviso  stated  in  the  declaration. 

Lord  Abinger,  C.  B.  I  am  of  opinion  that  the  defendant  in 
this  case  is  entitled  to  our  judgment  on  two  grounds.  The  plaintiff 
having  reserved  to  himself  the  liberty  of  effecting  the  insurance  at 
any  office  within  the  bills  of  mortality,  the  number  of  which  is  limited 
only  by  the  circumscription  of  the  place,  and  having  also  reserved 
to  himself  the  choice  of  time  for  effecting  the  insurance,  it  appears 
to  me  that  he  ought  to  give  the  defendant  notice  of  his  having  ex- 
ercised his  option,  and  of  the  insurance  having  been  effected  before 
an  action  can  be  maintained.  But  there  is  also  another  ground  which 
weighs  strongly  with  me  in  coming  to  this  conclusion.  Even  suppos- 
ing the  defendant  were  bound  to  go  to  all  the  insurance  offices  within 
the  bills  of  mortality  to  ascertain  whether  such  a  policy  had  been 
effected,  he  would  still  be  obliged  to  do  something  more — ^namelyi 
to  learn  what  were  the  particular  conditions  on  which  it  was  effected; 
because  the  covenant  here  is  not  that  the  defendant  shall  not  do  any- 
thing to  evade  the  covenants  or  conditions  usually  prescribed  by  in- 
surance offices,  but  that  he  shall  not  violate  any  of  the  conditions  by 
which  such  insiu'ance  might  be  avoided  or  prejudiced — ^that  is,  he  is 
bound  to  observe  all  the  stipulations  contained  in  any  policy  which 
the  plamtiff  may  effect.  Now  some  conditions  totally  distinct  from 
the  conditions  in  general  use  might  be  annexed  by  a  particular  insur- 
ance office,  and  in  such  case  it  would  be  most  unfair  to  allow  the  plain- 
tiff to  keep  the  policy  in  his  pocket,  and  without  notice  of  them  to 
call  on  the  defendant  to  pay  for  a  violation  of  the  stipulations  con- 
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tained  in  it.  Suppose  one  of  the  conditions  imposed  by  the  policy 
were  that  the  party  whose  life  was  insured  should  live  on  a  particular 
diety  or  at  a  particular  place,  or  cease  from  some  particular  practice 
to  which  he  was  addicted,  or  that  he  should  abandon  some  course  of 
exercise  which  might,  if  persevered  in,  cost  him  his  life,  and  the  for- 
saking of  which  the  insurance  office  might  be  fully  justified  in  making 
a  condition  of  insuring  the  life  at  all,  it  would  be  hard  if  the  plaintiff 
could,  without  giving  the  defendant  notice  of  the  existence  of  such  a 
condition,  make  him  pay  the  amount  of  the  policy  on  its  violation. 
The  rule  to  be  collected  from  the  cases  seems  to  be  this,  that  where 
a  party  stipulates  to  do  a  certain  thing  in  a  certain  specific  event 
which  may  become  known  to  him,  or  with  which  he  can  make  himself 
acquainted,  he  is  not  entitled  to  any  notice,  unless  he  stipulates  for 
it;  but  when  it  is  to  do  a  thing  which  lies  within  the  peculiar  knowl- 
edge of  the  opposite  party,  then  notice  ought  to  be  given  him.  That 
is  the  common  sense  of  the  matter,  and  is  what  is  laid  down  in  all  the 
cases  on  the  subject;  and  if  there  are  any  to  be  foimd  which  deviate 
from  this  principle,  it  is  quite  time  that  they  should  be  overruled.^ 

Parke,  B.  My  mind  is  not  entirely  free  from  doubt,  but  I  am 
inclined  on  the  whole  to  agree  with  the  Lord  Chief  Baron.  The 
defendant  here  is  sued  on  a  covenant  by  which  he  stipulates  to  do 
two  things — ^namely,  to  appear  at  an  office  for  the  insurance  of  lives, 
within  London  or  the  bills  of  mortality,  in  order  to  enable  the  plaintiff 
to  effect  an  insurance  on* his  life;  and,  after  it  is  effected,  to  perform 
the  conditions  which  may  be  contained  in  it.  And  it  does  not  appear 
that  this  is  confined  to  an  insurance  to  be  effected  at  the  particular 
office  at  which  he  should  appear,  the  words  '^such  insurance''  in  this 
covenant  meaning  simply  an  insurance  on  his  life.  The  defendant  is 
bound  in  the  first  instance  to  appear  at  an  insurance  office,  and  when 
the  insurance  is  effected,  he  is  then  bound,  as  far  as  in  him  lies,  to 
fulfil  the  stipulations  which  have  been  entered  into  by  the  policy. 
The  question  then  is,  whether  an  action  can  be  maintained  on  this 
covenant,  when  notice  of  the  effecting  such  insurance  or  of  its  terms  is 
not  averred  in  the  declaration.  The  general  rule  is  that  a  party  is 
not  entitled  to  notice  unless  he  has  stipulated  for  it,  but  there  are 
certain  cases  where,  from  the  very  nature  of  the  transaction,  the  law 
requires  notice  to  be  given,  though  not  expressly  stipulated  for.  There 
are  two  classes  of  cases  on  this  subject,  neither  of  which,  however, 
altogether  resembles  the  present.  One  of  them  is,  where  a  party  con- 
tracts to  do  something,  but  the  act  on  which  the  right  to  demand  pay- 

^  This  language  was  approved  in  Wehrli  v.  Rehwoldt  (1883),  107  IlL  60.—Ed8. 
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ment  is  to  arise  is  perfectly  indefinite,  as  in  the  case  of  Haule  v. 
Hemyng,^  where  a  man  promised  to  pay  for  certain  weys  of  barley  as 
much  as  he  sold  them  for  to  any  other  man;  there  the  plainti£f  is 
bound  to  aver  notice,  because  the  person  to  whom  the  weys  are  to  be 
sold  is  perfectly  indefinite,  and  altogether  at  the  option  of  the  plain- 
ti£fy  who  may  sell  them  to  whom  he  pleases;  and  in  such  cases  the 
right  of  the  defendant  to  a  notice  before  he  can  be  called  on  to  pay  is 
implied  by  law  from  the  construction  of  the  contract.  So  where  a 
party  stipulates  to  account  before  such  auditors  as  the  obligee  shall 
assign,  the  obUgee  is  bound  to  give  him  notice  when  he  has  assigned 
them,  for  that  is  a  fact  which  depends  entirely  on  the  option  or  choice 
of  the  plaintiff.  On  the  other  hand,  no  notice  is  requisite  when  a 
specific  act  is  to  be  done  by  a  third  party  named,  or  even  by  the  ob* 
ligee  himself;  as,  for  example,  where  the  defendant  covenants  to  pay 
money  on  the  marriage  of  the  obligee  with  B.,  or  perhaps  on  the 
marriage  of  B.  alone  (for  there  are  some  cases  to  that  effect),  or  to  pay 
such  a  sum  to  a  certain  person  or  at  such  a  rate  as  A.  shall  pay  to  B. 
In  these  cases  there  is  a  particular  individual  specified,  and  no  option 
is  to  be  exercised;  and  the  party  who,  without  stipulating  for  notice, 
has  entered  into  the  obligation  to  do  those  acts  is  bound  to  do  them. 
But  there  is  an  intermediate  class  of  cases  between  these  two.  Let 
us  suppose  the  defendant  in  this  case  bound  to  perform  such  stipula- 
tions as  shall  be  contained  on  a  policy  to  be  effected  at  some  office  in 
London.  Now  my  present  impression  is  that  where  any  option  at  all 
remains  to  be  exercised  on  the  part  of  the  plaintiff,  notice  of  his  havicg 
determined  that  option  ought  to  be  given,  and  if  this  had  been  a 
covenant  by  the  defendant  to  perform  the  conditions  to  be  imposed 
by  any  insurance  company  then  existing  in  London,  I  think  it  would 
be  the  duty  of  the  plaintiff  to  notify  to  the  defendant  the  exercise 
of  his  option  as  to  which  he  had  selected.  But  this  principle  holds 
even  more  strongly  in  the  present  case,  for  not  only  do  the  terms  of 
the  covenant  apply  to  all  actually  existing  companies  of  the  sort,  but 
to  all  that  mij^t  at  any  future  time,  subsequ^it  to  the  date  of  the 
deed,  be  established  within  the  bills  of  mortality.  Now  that  is  a 
condition  which  appears  to  me  so  perfectly  indefinite,  that  notice 
ought  to  be  given  by  the  plaintiff  of  his  having  determined  his  choice; 
and  I  think,  therefore,  that  he  was  at  least  bound  to  give  notice  that 
a  policy  of  insurance  had  been  effected  by  him  at  such  a  particular 
office;  it  might  then,  perhaps,  be  the  duty  of  the  defendant  to  inquire 
at  that  office  into  the  nature  and  terms  of  the  poUcy  which  had  been 

» Viner's  Abr.  Condition  (A.  d.),  pi.  15;  Cro.  Jac.  422. 


6()8  OPERATION   OF  CONTRACTS 

« 

there  effected.  If,  therefore,  the  more  extended  construction  of  this 
covenant  is  to  be  adopted,  and  the  defendant's  contract  understood 
to  extend  to  all  existing  and  future  companies,  no  doubt  at  all  can 
exist  upon  the  point.  Supposing,  however,  that  the  covenant  is  to 
be  construed  in  a  limited  sense,  as  restrained  to  any  office  where  the 
party  should  have  appeared  to  answer  the  questions  relative  to  his 
health,  etc.,  as  the  words  ''such  insurance"  seem,  and  perhaps  with 
truth,  to  indicate,  even  then  the  option  of  the  plaintiff  is  of  such  an 
mdefinite  nature,  that  the  defendant  cannot  be  called  on  to  account 
for  the  non-observance  of  it,  unless  notice  be  given  to  him.  Now 
here  none  has  been  given;  there  is,  it  is  true,  notice  of  an  intention  to 
effect  a  policy,  but  none  either  of  its  having  been  made  at  all  or  made 
with  any  particular  conditions.  Possibly  if  it  had  been  notified  gen- 
erally to  the  defendant  that  an  insurance  had  been  effected  at  a  par- 
ticular office,  it  would  become  his  duty  then  to  inquire  into  its  nature 
and  the  conditions  with  which  it  was  coupled;  but  I  think  that  he 
was  at  least  entitled  to  notice  of  the  fact  of  its  existence. 
Judgment  for  the  defendant.^ 


HAYDEN  V.  BRADLEY 
In  the  Supreme  Judicial  Court  of  Massachusetts,  1856 

[Reported  m  6  Gray,  425] 

Action  of  contract  to  recover  damages  for  the  defendant's 
failure  to  keep  in  repair  the  buildings  included  in  a  lease  from  the 
defendant  to  the  plaintiff  of  a  hotel  and  farm  in  Southwick,  by  which 
the  defendant  covenanted  to  "put  the  buildings  and  f^ices  on, 
around,  and  about  the  premises  in  a  good  condition,  and  so  to  main- 
tain them  for  and  during  the  term  of  the  lease,  and  the  plaintiff 
covenanted  ''that  the  lessor  may  enter  to  view  and  make  improve- 
ments, and  to  expel  the  lessee,  if  he  shall  fail  to  pay  the  rent,  or  make 
or  suffer  any  strip  or  waste  thereof." 

At  the  trial  in  the  Court  of  Common  Pleas,  the  defendant,  who  re* 
sided  in  Springfield,  contended  that  he  was  not  liable,  under  his 
covenant,  for  damages  arising  from  want  of  repair,  after  the  plaintiff 
had  entered  into  the  occupation  of  the  premises  under  the  lease,  and 
before  notice  to  the  defendant  of  such  want  of  repair.    But  Mellen, 

'  Concurring  opinions  of  Barons  Alderson  and  Rolfe  omitted. — ^Eds. 
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C.  J.,  instructed  the  jury,  that  '^for  defects  in  the  buildings,  occurring 
after  the  commencement  of  the  lease,  the  plaintiff  was  entitled  to 
recover  damages  for  such  want  of  repair  from  the  time  such  defects 
occurred;  it  being  the  duty  of  the  defendant,  under  this  lease,  to  take 
notice  of  such  defects  or  want  of  repair,  and  prevent  damage  to  the 
plaintiff,  by  repairing  the  same,  without  notice  from  the  plaintiff." 
The  jury  returned  a  verdict  for  the  plaintiff,  and  the  defendant  alleged 
exceptions. 

Mbtgalf,  J.  The  established  rule  of  law,  which  the  court  are  now 
to  apply,  is  rightly  stated  by  Lord  Abinger  in  Vyse  v.  Wakefield,  6 
M.  &  W.  452,  463.  It  is  this:  ''Where  a  party  stipulates  to  do  a  cer- 
tain thing  in  a  certain  specific  event  which  may  become  known  to 
him,  or  with  which  he  can  make  himself  acquainted,  he  is  not  entitled 
to  any  notice,  unless  he  stipulates  for  it;  but  when  it  is  to  do  a  thing 
which  lies  within  the  peculiar  knowledge  of  the  opposite  party,  then 
notice  ought  to  be  given  him."  The  case  at  bar  comes  within  the  first 
branch  of  this  rule.  The  defendant  stipulated  to  maintain  the  build- 
ings m  good  condition  during  the  teim  for  which  he  demised  them 
to  the  plaintiff,  on  the  happening  of  a  specific  event,  to  wit,  that  they 
should  not  be  in  good  condition,  but  should  need  repairs.  He  might 
have  known,  or  made  himself  acquainted  with  the  fact,  that  they 
needed  rqiairs.  And  be  did.  not  stipulate  for  notice.  See  Smith  v. 
Goffe,  2  Ld.  Raytn.  1126,  and  11  Mod.  48;  1  Saund.  PI.  &  Ev.  (2d  ed.) 
214;  System  of  Pleading,  126, 127;  Lawes  PI.  in  Assump.  (Amer.  ed.) 
176  et  9eq. 

But  if  the  defendant's  agreement  to  maintoin  the  buildings  in  good 
condition  were  not,  of  itself,  sufiScient  to  decide  the  question  raised 
in  this  case,  yet  there  is  another  clause  in  the  lease  which  is  decisive, 
namely,  the  reservation,  by  the  defendant,  of  a  right  of  entry  upon 
the  premises,  ''to  view  and  make  improvements."  He,  therefore, 
having  provided  for  himself  the  means  of  ascertaining  the  contingency 
upon  which  he  was  to  make  repairs,  was  not  entitled  to  notice  from 
the  plaintiff  that  the  contingency  had  happened.  Keys  v.  Powell,  2 
A.  K.  Marsh.  264. 

Exceptions  overruled. 
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tain  copyhold;  and  it  was  held  that  the  plaintiff  was  entitled  to  sue 
without  giving  notioe  <rf  the  marriage.  It  seems  to  be  suggested  that, 
when  the  engagement  is  conditional  upon  the  doing  of  an  act  by  a 
third  person,  notice  must  be  taken  from  that  person.  But  this  can- 
not be  the  reason  of  the  rule,  for,  in  a  case  put  under  L.  8  of  the  title 
I  have  referred  to,  it  is  said  that  a  promise  to  pay  as  much  for  goods 
as  any  other  pays  requires  a  notice  of  how  much  another  pays.  But 
there  seems  no  reason  why  the  obligee  should  be  less  bound  to  give 
notice,  or  the  obligor  more  boimd  to  take  notice  of  the  act  of  a  stranger 
than  of  the  act  oi  the  obligee  himself,  as  m  some  of  the  cases  put  in 
L.  9,  where  it  is  said  notice  is  not  necessary. 

If  we  look  to  the  reason  of  the  rule,  it  is,  that  when  a  thing  is  in 
the  knowledge  of  the  plaintiff,  but  cannot  be  in  the  knowledge  of 
the  defendant,  but  the  defendant  can  only  guess  or  speculate  about 
the  matter,  then  notice  is  necessary. 

To  have  inserted  a  provision  in  the  covenant  requiring  notice 
would  certamly  have  been  very  reasonable.  When  it  is  a  question 
of  putting  it  into  the  covenant  by  implication,  one  must  needs,  as 
in  all  such  cases,  have  great  doubt;  but  upon  the  whole,  looking  to 
the  authorities,  and  bearing  in  mind  what  is  said  in  Moore  v.  Clark/ 
I  think  we  are  warranted  in  so  reading  the  covenant. 

Judgment  for  the  defendant^ 


BROWN  V.  FOSTER 

In  the  Supreme  Judicial  Court  of  Massachusetts,  1873 
[Reported  in  113  Massachusetts,  136] 

Contract  to  recover  the  price  of  a  suit  of  clothes. 

At  the  trial  in  the  Central  District  Court  of  Worcester,  the  defend- 
ant contended,  and  there  was  evidence  tending  to  show,  that  the 
clothes  were  to  be  made  and  delivered  to  the  defendant  in  North 
Brookfield,  on  or  before  a  specified  day,  and  that  they  were  to  be 
made  to  the  satisfaction  of  the  defendant. 

It  was  agreed  that  the  clothes  were  delivered  on  the  evening  of 

'  5  Taunt,  at  p.  96. 

*  DiBsenting  opinion  of  Martin,  B.,  omitted. — ^Eds. 
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the  day  specified,  which  was  Saturday,  and  that  on  the  following 
Monday  the  defendant  returned  them  to  the  plaintiff  by  the  same 
peiBon  who  delivered  them,  with  written  notice  that  the  clothes  did 
not  fit,  were  unsatisfactory,  and  were  not  accepted. 

The  defendant  offered  evidence  that  the  clothes  did  nort  fit  him, 
and  that  they  were  not  made  in  the  manner  and  form  agreed  upon. 
While  the  defendant  was  testifying,  the  plaintiff  produced  the  clothes 
in  Court,  and  requested  the  defendant  to  try  them  on  in  the  presence 
of  the  jury.  The  defendant  assented,  and,  having  put  them  on,  wore 
th»n  in  the  presence  of  the  Court  and  jury.  The  plaintiff  then  called 
several  tailors  as  experts,  who  testified  that  the  clothes  needed  some 
alterations  before  they  could  be  called  a  good  fit,  but  that  such  alter- 
ations could  be  easily  made  without  injury  to  them.  He  also  offered 
evidence  that  he  wrote  a  letter  to  the  defendant  the  same  day  the 
clothes  were  returned,  in  which  the  following  language  was  used: 
"Can't  you  come  and  let  us  see  what  the  trouble  with  the  fit  of  your 
clothes  is?  From  what  you  say  about  the  coat  we  think  we  could 
remedy  that,  and  we  could  make  another  vest  if  necessary,  and  coat 
tdo."  To  this  letter  the  defendant  replied  that  ihe  clothes  were  un- 
satisfactory to  him  as  they  were,  and  that  he  would  not  accept  them 
after  they  had  been  worked  over  and  botched  up,  and  refused  to  allow 
the  plaintiff  to  make  a  new  suit,  or  to  accept  any  alterations  to  the 
suit  already  made. 

There  was  evidence  that  the  defendant  came  to  the  plaintiff's 
store  soon  after  the  clothes  were  returned,  and  the  plaintiff  asked 
him  to  try  them  on  to  see  what  alterations,  if  any,  were  necessary  to 
make  them  fit;  this  the  defendant  refused  to  do. 

There  was  also  evidence  to  show  that  a  custom  existed  among 
tailors  of  having  garments  tried  on  after  they  were  finished,  and  then 
making  any  alterations  which  might  be  necessary  to  make  them  fit. 

The  defendant  asked  the  Court  to  give  the  following  instructions 
tothe  juiy: 

"1.  If  you  find  that  the  plaintiff  agreed  to  make  the  clothes  in 
question  to  the  satisfaction  of  the  defendant  and  failed  so  to  do,  then 
the  plaintiff  cannot  maintain  this  action,  and  you  will  return  a  ver- 
dict for  the  defendant. 

''2.  If  you  find  that  the  plaintiff  agreed  to  deliver  the  clothes 
on  or  before  a  specified  time,  made  up  in  the  manner  and  form  agreed 
upon,  and  failed  so  to  do,  then  the  defendant  was  under  no  obliga- 
tion to  accept  them,  and  you  will  return  a  verdict  in  his  favor," 

The  Court  refused  to  give  the  instructions  in  the  form  prayed 

43 
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for,  but  after  giving  instructions  upon  the  other  points  raised,  to 
which  no  objections  were  made,  instructed  the  July  as  follows: 

"The  plaintiff  was  bound  to  make  the  clothes  of  the  material 
ordered,  in  a  workmanlike  manner,  and  to  deliver  them  at  the  time 
agreed  upon  by  the  parties.  If  the  plaintiff  agreed  to  make  the  clothes 
to  the  satisfaction  of  the  defendant,  he  was  bound  to  do  so,  with  these 
qualifications:  if,  when  the  clothes  were  delivered,  there  were  defects 
in  the  fit  of  th^n,  such  as  are  liable  to  occur  in  first-class  tailoring 
establishments,  but  such  as  could  be  easily  remedied,  and  a  custom 
among  tailors  has  been  proved  to  remedy  such  defects  when  they 
occur,  the  plaintiff  was  entitled  to  a  reasonable  opportunity  therefor, 
and  if  he  was  willing  and  offered  to  remedy  said  defects,  and  the 
defendant  refused  to  allow  him  to  do  so,  the  plaintiff  is  entitled  to 
recover  if  the  other  facts  in  the  case  are  proved." 

The  jury  returned  a  verdict  for  the  plaintiff,  and  the  defendant 
excepted. 

Devens,  J.  There  was  evidence  at  the  trial  to  show  that  the 
contract  between  the  parties  was  an  express  contract,  and  by  the 
terms  of  it  the  plaintiff  agreed  to  make  and  deliver  to  the  defendant 
upon  a  day  certain  a  suit  of  clothes,  which  were  to  be  made  to  the 
satisfaction  of  the  defendant.  The  clothes  were  made  and  delivered 
upon  the  day  specified,  but  were  not  to  the  satisfaction  of  the  defend- 
ant, who  declined  to  accept,  and  promptly  returned  the  same.  If 
the  plaintiff  saw  fit  to  do  work  upon  articles  for  the  defendant  and 
to  furnish  materials  therefor,  contracting  that  the  articles  when  man- 
ufactured should  be  satisfactory  to  the  defendant,  he  can  recover 
only  upon  the  contract  as  it  was  made;  and  even  if  the  articles  fur- 
nished by  him  were  such  that  the  other  party  ought  to  have  been 
satisfied  with  them,  it  was  yet  in  the  power  of  the  other  to  reject 
them  as  unsatisfactory.  It  is  not  for  any  one  else  to  decide  whether 
a  refusal  to  accept  is  or  is  not  reasonable,  when  the  contract  permits 
the  defendant  to  decide  himself  whether  the  articles  fumii^ed  are 
to  his  satisfaction.  Although  the  compensation  of  the  plaintiff  for 
valuable  service  and  materials  may  thus  be  dependent  upon  the 
caprice  of  another  who  unreasonably  refuses  to  accept  the  articles 
manufactured,  yet  he  cannot  be  relieved  from  the  contract  into  which 
he  has  voluntarily  entered.   McCarren  v.  McNulty,  7  Gray,  139. 

When  an  express  contract  like  that  shown  in  the  present  case 
was  proved  to  have  been  made  between  parties,  it  was  not  compe- 
tent to  control  it  by  evidence  of  a  usage.  It  may  be  that  the  very 
object  of  the  express  contract  was  to  avoid  the  effect  of  such  usage. 


DUPLEX  SAFETT  BOILER  CO.   V.   GARDEN  675 

and  no  evidence  of  usage  can  be  admitted  to  contradict  the  terms 
of  a  contract,  or  control  its  legal  interpretation  and  effect.    Dickinson 
v.  Gay,  7  Allen,  29, 31.   The  evidence  admitted  was  of  this  description. 
Exceptions  aiistained. 


DUPLEX  SAFETY  BOILER  CO.  v.  GARDEN 

In  the  Court  of  Appeals  of  New  York,  1886 
[Reported  m  101  New  York,  387] 

Danforth,  J.  The  plaintiff  sued  to  recover  $700,  the  agreed  price, 
as  it  alleged,  for  materials  furnished  and  work  done  for  the  defendants 
at  their  request.  The  defence  set  up  was  that  the  work  was  done 
under  a  written  contract  for  the  alteration  of  certain  boilers,  and  to 
be  paid  for  only  when  the  defendants  "were  satisfied  that  the  boilers 
as  changed  were  a  success."  Upon  the  trial  it  appeared  that  the  agree- 
ment between  the  parties  was  contained  in  letters,  by  the  first  of 
which  the  defendants  said  to  plaintiff:  "You  may  alter  our  boilers, 
changing  all  the  old  sections  for  your  new  pattern;  changing  our  fire 
front,  raising  both  boilers  enough  to  give  ample  fire  space;  you  doing 
all  disconnecting  and  connecting,  also  all  necessary  mason  work,  and 
turning  boilers  over  to  us  ready  to  steam  up.  Work  to  be  done  by 
10th  of  May  next.  For  above  changes  we  are  to  pay  you  $700,  as 
80<Hi  as  we  are  satisfied  that  the  boilers  as  changed  are  a  success,  and 
will  not  leak  imder  a  pressure  of  one  hundred  pounds  of  steam." 

The  plaintiff  answered,  "accepting  the  proposition,"  and  as  the 
evidence  tended  to  show,  and  as  the  jury  found,  completed  the  re- 
quired work  in  all  particulars  by  May  lOth,  1881,  at  which  time  the 
defendants  began  and  thereafter  continued  the  use  of  the  boilers. 

The  contention  on  the  part  of  the  appellants  is  that  the  plaintiff 
was  entitled  to  no  compensation,  unless  the  defendants  "were  satisfied 
that  the  boilers  as  repaired  were  a  success,  and  that  this  question  was 
for  the  defendants  alone  to  determine,"  thus  making  their  obligation 
depend  upon  the  mental  condition  of  the  defendants,  which  they 
alone  could  disclose.  Performance  must,  of  course,  accord  with  the 
terms  of  the  contract,  but  if  the  defendants  are  at  liberty  to  determine 
for  themselves  when  they  are  satisfied,  there  would  be  no  obligation, 
and  consequently  no  agreement  which  could  be  enforced.  It  cannot 
be  presumed  that  the  plaintiff  entered  upon  its  work  with  this  under- 
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standing,  nor  that  the  defendants  supposed  they  were  to  be  the  sole 
judge  m  their  own  cause.  On  the  contrary,  not  only  does  the  law 
'  presmne  that  for  services  rendered,  remuneration  shall  be  paid,  but 
here  the  parties  have  so  agreed.  The  amount  and  manner  of  com- 
pensation are  fixed;  time  of  payment  is  alone  uncertain.  The  boilers 
were  changed.  Were  they,  as  changed,  satisfactory  to  the  defendants? 
In  Folliard  v.  Wallace,  2  Johns.  395,  W.  covenanted  that  in  case  the 
title  to  k  lot  of  land  conveyed  to  him  by  F.  should  prove  good  and 
sufficient  in  law  against  all  other  claims,  he  would  pay  to  F.  $150, 
three  months  after  he  should  be  ''well  satisfied"  that  the  title  was 
undisputed.  Upon  suit  brought,  the  defendant  set  up  that  he  was 
"not  satisfied,"  and  the  plea  was  held  bad,  the  Court  saying,  "a 
simple  allegation  of  dissatisfaction,  without  some,  good  reason  assigned 
for  it,  mi^ht  be  a  mere  pretext  and  cannot  be  regarded."  This  deci- 
sion was  followed  in  City  of  Brooklyn  v.  Brooklyn  City  R.  R.  Co.,  47 
N.  Y.  475;  and  Miesell  v.  Globe  Mut.  L.  Ins.  Co.,  76  N.  Y.  115. 

In  the  case  before  us  the  work  required  was  specified,  and  was  com- 
pleted; the  defendants  made  it  available  and  continued  to  use  the 
.  boilers  without  objection  or  complaint.  If  there  was  full  performance 
on  the  plaintiff's  part,  nothing  more  could  be  required,  and  the  time 
for  payment  had  arrived;  for  according  to  the  doctrine  of  the  above 
cases,  "that  which  the  law  will  say  a  contracting  party  ought  in 
reason  to  be  satisfied  with,  that  the  law  will  say  he  is  satisfied  with." 

Another  rule  has  prevailed,  where  the  object  of  a  contract  was  to 
gratify,  taste,  serve  personal  convenience,  or  satisfy  individual  pref- 
erence. In  either  of  these  cases  the  person  for  whom  the  article  is 
made,  or  the  work  done,  may  properly  determine  for  himself — ^if  the 
other  party  so  agrees — ^whether  it  shall  be  accepted.  Such  instances 
are  cited  by  the  appellants.  One  who  makes  a  suit  of  clothes  (Brown 
V.  Foster,  113  Mass.  136),  or  undertakes  to  fill  a  particular  place  as 
agent  (Tyler  v.  Ames,  6  Lans.  280),  mould  a  bust  (Zaleski  v.  Clark, 
44  Conn.  218),  or  paint  a  portrait  (Gibson  v.  Cranage,  39  Mich.  49; 
Hoffman  v.  Gallaher,  6  Daly,  42),  may  not  unreasonably  be  expected 
to  be  bound  by  the  opinion  of  his  employer,  honestly  entertained. 
A  different  case  is  before  us,  and  in  regard  to  it,  no  error  has  been 
shown. 

The  judgment  appealed  from  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 
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INMAN  MAl^UFACTURING  CO.  v.  AMERICAN  CiSREAL  CO. 

In  the  Supreme  C!ourt  of  Iowa,  1904 

[Reported  in  124  Iowa,  737] 

Shebwin,  J.    The  plsdntiff  agreed  to  build  certain  machines  for  the 
use  c^  the  defendant  in  its  miU  at  Cedar  Hapids,  and  to  install  the 
same  therein.   The  several  machines  were  to  have  a  specified  capacity 
operated  by  the  number  and  class  of  workmen  named  in  the  contract. 
The  <3ontract  contained  the  following  provision:  "The  party  of  the 
first  part  further  agrees  that  all  of  said  machines  are  to  be  to  the  full 
satisfaction  of  the  officers  of  the  second  party  as  to  quality  of  work  and 
life  and  durability  of  the  machines  before  payment  of  the  machines 
wiD  be  required.'^     The  agreement  was  made  on  the  23d  day  of 
Ai^sty  1899,  and  the  machines  Were  to  be. in  place  within  six  months 
thereafter.   On  account  of  delays,  however,  some  of  which  were  caused 
by  the  failure  of  the  machines  to  do  the  work  agreed  upon,  this  time 
was  extended  until  the  22d  of  April,  1901,  at  which  time  the  defendant 
in  writing  rejected  the  entire  outfit.    The  court  gave  the  following 
instruction:  "The  written  contract  between  the  parties,  imder  which 
the  machines  claimed  for  in  the  first  count  of  the  plaintiff's  petition 
were  furnished,  provides  that  the  same  were  to  be  to  the  full  satisfac- 
tion of  the  officers  of  the  defendant  as  to  the  quality  of  work  and  life 
and  durability  of  the  machines  before  payment  would  be  required. 
You  are  instructed  that  the  above  condition  of  the  contract  did  not 
give  the  defendant  the  right  to  arbitrarily  and  capriciously  declare 
that  it  was  dissatisfied  with  said  machines,  and  thus  refuse  to  accept 
the  same.    The  law  requires  the  defendant  to  act  reasonably  and 
fairiy,  and  to  exercise  fair,  just,  and  honest  judgment.    A  dissatisfac- 
tion with  the  machines  which  would  warrant  the  defendant  in  re- 
jectuig  the  machines  must  be  founded  upon  some  reasonable  objection 
to  the  quality  of  the  work,  or  life  and  durability  of  the  machines. 
That  which  the  law  shall  say  a  contracting  party  ought  in  reason  to 
be  satisfied  with,  that  the  law  will  say  he  is  satisfied  with.*'    This 
instruction  is  wrong  in  principle  and  contrary  to  the  decisions  of  this 
court    The  language  of  the  contract  is  plain  and  its  meaning  certain; 
the  machines  were  to  be  to  the  full  satisfaction  of  the  defendant, 
and  nothing  less  would  satisfy  the  terms  of  the  contract.    The  plain* 
tiff  did  not  undertake  to  make  and  install  machines  which  the  defend- 
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ant  ought  in  reason  to  be  satisfied  with,  and  therefore  ou^t  to  pay 
for,  but  he  undertook  to  furnish  machines  which  the  defendant  would 
be  satisfied  with,  and  by  this  contract  he  is  bound,  provided  only 
that  the  defendant  acted  in  good  faith,  and  was  honestly  dissatisfied. 
This  much  and  no  more  the  law  requires  of  the  contemplated  pur- 
chaser, and  if  his  dissatisfaction  is  in  good  faith,  it  matters  not 
whether  it  be  leaaonable  or  unreasonable,  for  the  law  will  not  make 
contracts  for  persons  sui  juris.  McCormick  H.  M.  Co.  v.  Okerstrom, 
114  Iowa,  260;  Haney-Campbell  Co.  v.  Creamery  Ass'n,  119  Iowa, 
188.  And  see  cases  sustaining  the  rule  cited  therein.  6  Am.  &  Eng. 
Enc.  of  Law,  464;  9  Cyc.  620.  The  defendant  asked  an  instruction 
which  embodied  the  true  rule,  and  it  should  have  been  given.^ 
For  the  errors  pointed  out,  the  judgment  is  reversed. 


GINSBERG  V.  FRIEDMAN 

In  the  Supreme  Court  of  New  York,  Appellate  Division,  1911 

[Reported  in  146  New  York  Appellate  Division,  779] 

Scott,  J.  The  defendant  appeals  from  a  determination  of  the 
Appellate  Term,  aflarmmg  a  judgment  of  the  City  Coiurt  in  favor  of 
the  plaintiff. 

The  plaintiff  was  employed  by  defendant,  under  a  written  contract, 
as  a  designer,  cutter  for  specials,  examiner,  and  supervisor  in  a  cloak 
and  suit  manufactory.    The  contract  contained  the  following  clause: 

"  It  is  expressly  understood  and  agreed  that  the  party  of  the  second 
part  shall  design  ladies'  and  misses'  cloaks  and  suits,  which  shall  at 
all  times  be  to  the  entire  satisfaction  of  the  party  of  the  first  part,  and 
the  party  of  the  first  part  shall  be  the  sole  judge  thereof." 

The  contract  was  made  in  December,  1908^  and  by  its  terms  was 
to  continue  until  November  1,  1909.  In  June,  1909,  the  defendant 
became  dissatisfied  with  the  manner  in  which  the  plaintiff  performed 
his  work,  and  discharged  him.  Early  in  June,  1909,  defendant  had 
found  cause  to  complain  of  plaintiff's  work,  and  apparently  contem- 
plated discharging  him  then,  but  for  one  reason  or  another  continued 
his  employment  until  later  in  the  month. 

The  case  was  tried  much  as  it  would  have  been  if  the  special  clause 

1  Portion  of  opinion  omitted. — Eds. 
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quoted  above  had  not  been  iacorporated  into  it.  That  the  defendant 
had  become  dissatisfied  with  the  manner  in  which  the  plaintiff  per- 
fonned  his  duties  was  made  abundantly  clear,  but  the  court  left  it 
to  the  jury  to  say  whether  the  facts  justified  such  dissatisfaction. 
The  language  of  the  charge  on  this  subject  was: 

"Such  satisfaction  does  not  mean  to  satisfy  every  whim  or  caprice 
of  his  employer,  but  it  is  such  satisfaction  as  would  be  reasonable 
to  a  person  of  the  same  class,  under  the  same  circumstances,  and  m 
the  same  business,  from  his  ordinary,  everyday,  common  sense  in 
the  conduct  of  his  duties.  If  you  should  find  that  the  defendant  has 
convinced  you  by  the  greater  weight  of  proof  that  the  conduct  of  the 
plaintiff  was  such  that  he  was  justified,  according  to  your  standard  of 
belief,  in  dischaiging  him,  then  the  case  would  terminate  entirely 
upon  that  determination.'' 

This  was  erroneous.  By  the  terms  of  the  contract  the  test  of  effi- 
cien<^  to  which  the  plaintiff  subjected  himself  was  that  his  work 
should  be  performed  "to  the  entire  satisfaction  of  the  party  of  the 
first  part,"  and  of  this  the  defendant  was  made  the  sole  judge.  The 
only  question  to  be  determined  was  whether  or  not  the  defendant 
was  in  fact  dissatisfied,  and  discharged  the  plaintiff  for  that  reason. 
If  his  dissatisfaction  was  real,  and  not  assumed,  merely  to  rid  him- 
self of  his  employ^,  it  was  of  no  consequence  whether  or  not  the  jury 
thought  that  he  ought  to  have  been  satisfied.  Crawford  v.  Mail  & 
Express  Publishing  Co.,  163  N.  Y.  404,  67  N.  E.  616. 

The  determination  of  the  Appellate  Term  and  the  judgment  of  the 
City  Court  must  be  reversed,  and  a  new  trial  gjranted,  with  costs  to 
the  appellant  to  abide  the  event.   All  concur.^ 

^  Portion  of  opinion  omitted.  See  also,  Diamond  v.  Mendelsohn  (1913),  156 
App.  Div.  (N.  Y.)  6,  where  the  servant  agreed  to  do  his  duty  "to  the  best  of  his 
abOities  and  complete  satisfaction  of  his  employers." — ^Eds. 
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HUMMEL  V.  STERN 

In  the  Supreme  Court  of  New  York,  Appellate  Division,  1897 
[Reported  in  21  New  York  Appellate  Division,  644] 

Patterson,  J.  By  the  contract  upon  which  this  action  is  brought 
the  plaintiff  agreed  to  fiu*nish  and  set  up  certain  ventilating  machinery 
upon  the  premises  of  the  defendant.  The  written  omtract  contains 
these  words:  '*  We  guarantee  to  ventilate  receiving  room  to  your  satis- 
faction, otherwise  we  will  remove  wheel  and  other  mat^al  without 
cost  to  you.''  The  plaintiff  sued  for  the  price  agreed  to  be  paid  as 
stated  in  the  contract,  and  alleged  full  performance  of  such  contract. 
The  defendants  set  up  as  a  defense  that  the  plaintiff  wholly  failed  to 
make  good  his  offer  or  guaranty  or  '^to  ventilate  said  receiving  room 
to  the  satisfaction  of  these  defendants." 

It  is  claimed  on  the  part  of  the  defendants,  appellants,  that,  by  the 
terms  of  the  contract,  they  had  the  right  to  reject  the  machinery 
and  compel  the  plaintiff  to  remove  it  upon  the  expreseoon  of  their 
dissatisfaction  with  it;  and  that  the  true  construction  of  the  contract 
is  that  it  was  for  them  to  decide  whether  they  were  satisfied  or  not, 
and  that  it  was  sufficient  that  they  were  dissatisfied  to  absolve  them 
from  any  liability  on  the  contract.  Whatever  might  be  the  construc- 
tion to  be  given  to  the  words  used  in  this  contract,  if  it  were  an 
original  question,  we  are  bound  by  the  rule  which  has  been  applied 
time  and  again  in  the  courts  of  this  State  to  the  interpretation  of 
contracts  of  this  character.  A  wide  distinction  is  drawn  in  trhe  cases 
between  contracts  for  doing  work  or  furnishing  material  to  suit  the 
taste  or  fancy  or  caprice  of  a  party,  and  contracts  such  as  the  one  in 
suit.  Concerning  such  first-mentioned  contracts,  it  is  said  in  Duplex 
Safety  Boiler  Co.  v.  Garden  (101  N.  Y.  390)  the  rule  that  has  pre- 
vailed "where  the  object  of  a  contract  was  to  gratify  taste,  serve 
personal  convenience  or  satisfy  individual  preference,"  is  that  the 
expresdon  of  dissatisfaction  is  sufficient  without  any  reason,  and 
that  in  either  of  those  cases  the  person  for  whom  the  article  is  made, 
or  the  work  done,  may  properly  determine  for  himself  (if  the  other 
party  so  agrees)  whether  it  shall  be  accepted,  and  instances  are 
given.    *    *    * 

But  in  cases  where  the  parties  contract  to  do  work  not  of  the 
character  referred  to  in  the  above  quotations,  and  it  is  stipulated  that 
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the  person  for  whom  the,  work  is  to  be  done  is  to  be  satisfied  with 
that  work,  the  final  construction  has  been  given  that,  to  justify  a 
rejection  of  the  work,  and  a  refusal  to  pay  therefor,  there  must  be 
some  reason  for  the  dissatisfaction  shown. 

In  Doll  V.  Noble  (116  N,  Y.  233)  the  ccmtract  required  the  work  * 
to  be  done  in  the  best  workmanlike  manner  and  to  the  entire  satis- 
faction of  the  party  for  whcxn  it  was  done.  The  court  held  that  if 
the  work  were  done  in  that  manner  a  recovery  could  not  be  defeated 
by  an  arbitrary  and  unreasonable  declaration  that  it  was  not  done 
to  the  satisfactioa  of  the  defendant.  And  so,  in  Russell  v.  Allerton 
(108  N.  Y.  289),  which  was  an  action  upon  a  charter-party  in  which 
there  was  k  condition  that  the  charterer  should  approve  of  the  ventila- 
tion of  the  ship,  it  was  held  that  simple  disapproval  would  not  avoid 
the  liability  of  the  charterer  upon  his  contract;  but  it  must  be  made 
to  appear  that  thete  was  some  reason  for  such  disapproval.  The 
same  point  was  Averted  to  in  the  case  of  Grinnell  v.  Kiralf  y  (55  Hun, 
422),  which  was  a  contract  of  employment  <rf  an  actress,  and  in  which 
it  was  provided  that  if  the  employer  should  feel  satisfied  that  the  em- 
ploy6  was  incompetent  to  perform  the  duties  for  which  she  was  em- 
ployed, she  niight  be  dischaiged  on  giving  a  week's  notice.  While 
the  exact  point  was  not  determined  in  that  case,  reference  is  made 
to  the  distinotioin  between  the  rules  applying  in  such  cases  as  the 
Duplex  BoUer  case  and  the  Doll  case  on  the  one  hand  and  those  ap- 
plying to  contracts  made  to  gratify  taste,  serve  personal  convenience 
or  satisfy  individual  preferences  on  the  other  hand,  the  presiding 
justice  holding  that,  even  upon  the  contract  then  under  considera- 
tion, the  defendant  could  not  have  discharged  the  plaintiff  at  his 
pleasure. 

The  contract  in  the  case  before  us  eomes  distinctly  within  the  rule 
laid  down  in  the  Duplex  Safety  Boiler  case;  and  the  interpretation 
given  to  it  by  the  judge  presiding  at  the  trial  was  the  correct  one 
under  the  autix>ritie8.' 

The  judgment  and  order  appealed  from  should  be  affirmed,  with 
costs. 

Van  Bbunt,  P.  J.,  Williams,  O'Brien  and  Inqraham,  JJ.,  con- 
curred.' 

^  "PlaintiffB  were  to  do  poliahiog,  staining,  and  rubbing  on  the  woodwork  of 
two  houses  owned  by  the  defendant." 
'    With  this  case,  qf.  Hawkins  v.  Graham  (1889),  149  Mass.  284.— Eds. 

*  Portion  of  opinion  omitted. — Eds. 

<  Affirmed  short  (1900),  164  N.  Y.  603. 

See  also,  Vought  v.  Williams  (1890),  120  N.  Y.  253.— Eds. 
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MILNER  V.  FIELD 

In  the  Exchequer,  1850 
[Reported  in  5  Exchequer  Reports,  829] 

Assumpsit  for  goods  sold  and  delivered,  work  and  labor,  and  ma- 
terials, etc.  Pleas:  novrossumpsit,  payment,  and  set-oflF.  Issues 
thereon. 

At  the  trial,  before  Pollock,  C.  B.,  at  the  last  Surrey  Assizes,  it 
appeared  that  the  plaintiff  sought  to  recover  for  work  done  under 
a  written  agreement,  whereby  the  plaintiff  agreed  to  build  for  the 
defendant  thirty  houses,  for  the  sum  of  £3130,  to  be  paid  by  instal- 
ment as  the  works  progressed.  There  were  penalties  for  the  non- 
performance of  the  works  at  certain  stipulated  periods;  and  also  a 
proviso,  that  none  of  the  instalments  should  be  pa3rable,  unless  the 
plaintiff  should  deliver  to  the  defendant  a  certificate,  signed  by  the 
surveyor  for  the  time  being  of  the  defendant,  that  the  works  had  been 
in  all  respects  well  and  substantially  performed,  according  to  the 
specifications  and  plans.  Some  of  the  instalments  had  been  paid, 
and  the  action  was  brought  to  recover  the  balance.  No  certificate 
was  obtained;  but  the  plaintiff's  counsel  tendered  evidence  to  show 
that  the  defendant  had  appointed  his  own  father  as  his  surveyor, 
and  that  although  the  works  were  in  all  respects  properly  done,  the 
certificate  was  withheld  fraudulently  and  by  collusion  with  the  de- 
fendant. It  was  objected,  on  the  part  of  the  defendant,  that  this 
evidence  was  inadmissible;  and  the  learned  judge,  being  of  that 
opinion,  nonsuited  the  plaintiff,  reserving  leave  for  the  plaintiff  to 
take  the  opinion  of  the  Court  upon  the  point;  and  if  they  should  think 
the  evidence  admissible,  the  cause  was  to  be  referred. 

Lush  in  the  present  Term,  November  11th,  moved  accordingly, 
and  submitted,  that  the  want  of  a  certificate  could  not  be  taken 
advantage  of  under  the  general  issue;  but  that  the  proviso  should 
have  been  pleaded  specially;  or,  at  all  events,  the  plaintiff  ought  to 
have  befen  allowed  to  give  evidence  of  fraud. 

Pollock,  C.  B.,  now  said — In  this  case  there  will  be  no  rule. 
Where,  by  the  contract  itself,  the  certificate  of  a  surveyor  is  made 
a  condition  precedent  to  the  right  to  payment,  even  if  it  be  withheld 
by  fraud,  that  is  only  the  subject  of  a  cross  action.  The  nonsuit, 
therefore,  was  right. 

Rule  refused. 
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BATTERBURY  v.  VYSE 

In  the  Exchequer,  1803 

'  [Reported  in  2  Hurlstone  and  Coltman,  42] 

DECI4ARA.TION.    For  that  heretofore,  to  wit,  on,  etc.,  the  plain- 
tiff and  the  defendant  agreed  that  the  defendant  should  employ 
the  plaintiff  to  do  and  provide  for  him,  and  that  the  plaintiff  should 
do  for  the  defendant  certain  specified  works,  and  provide  for  the  de- 
fendant certain  specified  materials,  at  No.  125  Oxford  Street,  upon 
the  following  terms  and  conditions;  that  is  to  say,  ''All  the  works 
hereinbefore  described  (meaning  the  description  contained  in  a  cer- 
tain specification  of  the  said  works)  are  to  be  executed  in  the  very 
best  and  most  workmanlike  manner,  with  the  very  best  quality  of 
materiab  of  every  description,  under  the  superintendence  and  to  the 
satisfaction  of  Mr.  Vyse  and  his  architect.    The  works  described 
are  intended  to  embrace  everything  that  may  be  necessary  for  the 
perfect  completion  of  the  several  alterations.    If,  therefore,  through 
any  error  or  inadvertence,  any  matter  or  thing  which  may  be  deemed 
by  the  architect  as  essential  to  this  end  be  omitted,  it  is  to  be  supplied 
and  performed  by  the  contractor  in  like  manner  as  if  it  had  been  par- 
ticularly specified;  and  if  in  the  course  of  the  work  it  should  be  found 
necessary  to  make  any  addition  to  or  omission  from  the  said  works, 
such  deviation  is  not  in  any  way  to  vitiate  the  contract,  but  the  value 
of  such  works  shall  be  estimated  by  the  architect,  and  the  value 
thereof  added  to  or  deducted  from  the  contract  sum  as  the  case  may 
be,  the  decision  of  the  architect  being  final  and  conclusive  in  all 
matters  affecting  the  proposed  works.    The  amount  of  the  contract 
will  be  paid  by  instalments  equal  to  the  value  of  £80  per  cent,  of  the 
valu^  of  the  works  executed,  the  balance  within  one  month  after  final 
completion  to  the  architect's  satisfaction,  but  no  payment  will  be 
considered  due  imless  upon  production  of  the  architect's  certificate." 
(Then  followed  an  agreement  by  the  defendant  to  execute  the  works 
for  £610.) — ^Averments:  that  pursuant  to  the  contract  the  plaintiff 
did  the  specified  works  and  provided  the  materials,  with  the  excep- 
tion of  certain  omissions  which  were  duly  required  by  the  defendant 
and  his  architect;  and  that  he  also  did  divers  and  very  many  addi- 
tional works  which  were  duly  required  to  be  done  by  the  defendant 
and  his  architect;  and  that  the  value  of  the  said  works  and  materials 
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amounted  to  a  large  sum,  to  wit,  £1000,  whereof  the  defendant  had 
due  notice;  and  althotigh  the  defendant  paid  to  the  plaintiff  £600 
on  account  of  the  said  works,  leaving  a  large  balance,  to  wit,  £400, 
of  the  fair  and  reasonable  value  of  the  said  works,  estimated  accord- 
ing to  the  said  contract,  unpaid;  and  althoiigh  the  plaintiff  had  done 
all  things  necessary  on  his  part  to  entitle  him  to  have  the  value  of  the 
said  extras  and  omissions  estimated  by  the  said  architect,  and  to 
entitle  him  to  the  said  architect's  certificate  for  payment;  and  al- 
though he  had  completed  the  said  works  to  the  satisfaction  of  the 
defendant's  architect;  and  although  more  than  a  month  from  such 
time  had  elapsed;  and  although  the  defendant  and  his  architect  had, 
at  all  times  since  the  doing  of  the  said  works  and  the  providing  of 
the  said  materials,  had  full  knowledge  that  the  plaintiff  was  entitled 
to  be  paid  by  the  defendant  a  large  sum  of  money  over  and  above 
the  money  so  paid,  and  although  a  reasonable  time  for  the  said  ar- 
chitect to  estimate  the  value  of  the  said  additions  and  omissimis,  and 
to  certify  as  aforesaid,  and  for  the  defendant  to  pay  for  the  said 
works,  had  long  since  elapsed,  yet  the  architect  had  not  estimated 
the  value  of  the  said  additions  and  omissions,  nor  had  he  Certified  as 
aforesaid,  but  wholly  neglected  so  to  do,  and  had  imfairly,  improp- 
erly, and  contrary  to  the  true  intent  and  meaning  of  the  said  contract, 
neglected  to  estimate  the  value  of  the  said  additions  and  omissions^ 
and  neglected  to  certify  as  aforesaid,  and  had  so  neglected  in  collu- 
sion with  the  defendant  and  by  his  procurement.  By  means  of  which 
premises  the  plaintiff  has  been  unable  to  obtam  payment  of  the  balance 
justly  due  to  hun  for  the  said  works,  and  the  said  balance  still  re- 
mains wholly  due  and  unpaid  to  the  plaintiff. 

Demurrer  and  joinder  therein. 

Gates  in  support  of  the  demmrer.  The  declaration  is  bad.  The 
production  of  the  architect's  certificate  is  a  condition  precedent  to 
the  plaintiff's  right  to  claim  any  payment.  [Martin,  B.  This  is, 
in  substance,  a  declaration  in  case,  alleging  that  the  defendant,  act>- 
ing  in  collusion  with  the  architect,  procured  him  unfairly  and  im- 
properly to  withhold  his  certificate.]  Treated  as  an  action  of  contract, 
the  plaintiff  cannot  recover,  because  he  has  not  complied  with  the 
condition  which  entitled  him  to  payment;  and  it  is  not  an  action  on 
the  case,  because  it  does  not  charge  fraud,  or  allege  any  duty  on  the 
part  of  the  defendant  which  he  has  neglected  to  perform.  However 
unreasonable  and  oppressive  a  stipulation  or  condition  may  be,  a 
Court  of  law  is  bound  to  give  effect  to  the  terms  agreed  upon  between 
the  parties.    Stadhard  v.  Lee,  3  B.  &  S.  364,  372  (E.  C.  L.  R.  Vol. 
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CXIIL).  [Bramwell,  B.  That  case  does  not  touch  this.  Here  the 
complaint  is  not  that  something  has  been  done,  and  done  wrongly, 
but  that  there  has  been  an  improper  refusal  to  do  that  which  ought 
to  have  been  done.]  The  opinion  of  Erie,  J.,  in  Scott  v.  The  Corpora- 
tion of  Liverpool,  1  Giff.  216,  223,  is  an  express  authority  that,  in 
the  absence  of  fraud,  the.  withholding  the  certificate  by  the  architect 
affords  no  right  of  action  against  the  defendant,  either  on  the  ground 
of  a  waiver  of  the  condition,  or  the  substitutioa  of  a  new  contract, 
or  on  the  ground  of  a  wrong.  This  is  an  attempt  to  obtain  indirectly 
that  which  the  plamtiff  is  not  entitled  to  by  the  terms  of  his  contract. 
If,  indeed,  the  certificate  was  withheld  by  fraud,  the  plaintiff  might 
have  a  remedy  by  action.  Mihier  v.  Field,  5  Exch.  829.  But  it  is 
consistei^t  with  every  allegation  in  this  declaration  that  the  architect 
was  requested  by  the  defendant  not  to  certify  because  he  was  dis- 
satisfied with  the  work.  [Wilde,  B.  The  declaration  contains  an 
averment  that  the  plaintiff  had  done  all  things  necessary  to  entitle 
him  to  the  certificate,  and  that  he  had  completed  the  works  to  the 
satisfaction  :Qf  the  defendant's  architect;  and  that,  although  the  de- 
fendant and  his  architect  had  knowledge  that  the  plaintiff  was  en- 
titled to  be  paid,  the  architect  neglected  to  certify,  ''in  collusion 
with  the  defendant  and  by  bis  procurement."]  There  is  no  allegation 
that  the  works  were  done  to  the  satisfaction  of  the  defendant.  [Wilde, 
B.  There  is  an  averment  that  the  plaintiff  had  done  all  thi^gs  nec- 
essary to  entitle  him  to  the  certificate.]    The  word  ''collusion"  does 

•       •  

Hot  necessarily  imply  fraud.  [Pollock,  C.  B.  In  Webster's  Dic- 
tionary one  definition  of  "Qollusion"  is  "a  secret  agreement  for  a 
fraudulent  purpose."] 

J.  Brawn  appeared  in  supx>ort  of  the  declaration,  but  was  not  called 
upon  to  argue. 

Pollock,  C.  B.  We  are  all  of  opinion  that  the  declaration  is 
good,  and  that  tlie  plaintiff  is  entitled  to  udgment. 

Mabtin,  B.,  and  Bbamwell,  B.,  concurred. 

JudgmerUfor  (he  plaintiff. 
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CLARKE,  Assignee  of  the  Estate  and  Effects  of  FRANCIS 

AYERS,  A  Bankrupt,  v.  WATSON 

In  the  Common  Pleas,  1865 

[Reported  in  18  Common  Bench  Reports,  New  Series,  278] 

The  first  count  of  the  declaration  stated,  that,  theretofore,  and 
before  the  said  Francis  Ayers  became  bankrupt,  to  wit,  on  Octo- 
ber 9th,  1862,  by  an  agreement  in  writing  then  made  and  entered 
into  between  the  said  Francis  Ayers,  William  Mallows,  and  Wil- 
liam Johnson,  therein  called  'Hhe  contractors,^'  of  the  one  part,  and 
the  defendants  of  the  other  part,  the  said  contractors  agreed  with 
the  defendants  to  do  certain  works  therein  mentioned,  in  conformity 
with  certain  plans,  drawings,  and  sections  therein  mentioned,  and 
also  in  conformity  with  certain  specifications  therein  mentioned,  as 
well  as  to  the  satisfaction  and  approval  of  the  engineer  to  a  certain 
board  of  health  for  the  time,  should  such  be  found  necessary,  at  or 
for  £312  158.,  to  be  paid  as  follows,  £156  78.  6d.  on  production  by 
the  contractors  to  the  defendants,  or  one  of  them,  of  the  certificate 
of  William  Lambert,  or  other  the  surveyor  for  the  time  of  the  defend- 
ants, that  they,  the  contractors,  had  duly  and  efficiently  performed 
and  completed  such  portion  of  the  work  as,  according  to  the  judgment 
of  the  said  surveyor,  should  be  not  less  than  three-fourths  parts  thereof 
in  extent  and  value;  £78  3«.  9d.  on  the  production  by  the  said  con- 
tractors to  the  defendants,  or  to  one  of  them,  of  the  certificate  of  the 
said  surveyor  as  aforesaid  that  the  whole  of  the  works  mentioned  and 
referred  to  in  the  said  plans,  drawings,  and  specifications,  had  been 
duly  and  efficiently  performed  and  completely  finished  to  his  satis- 
faction, and  also  to  the  satisfaction  of  the  said  engineer  for  the  time 
being  of  the  local  board  of  health,  if  necessary;  and  the  balance  of 
£78  3a.  9d.  at  the  expiration  of  four  months  from  the  date  of  the  said 
surveyor's  certificate  of  completion;  provided  the  therein-mentioned 
roads,  pathways,  drains,  and  culverts,  and  every  part  thereof,  should 
be  certified  by  the  said  surveyor  to  be  in  good  repair,  and  in  perfect 
and  sound  condition  in  all  respects — it  being  thereby  intended  and 
agreed  that  all  the  said  works  and  materials  should  be  so  put  and  kept 
in  good  repair  until  the  expiration  of  such  four  months  from  comple- 
tion, by  and  at  the  sole  cost  and  expense  of  the  said  contractors;  and 
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the  defendants  thereby  agreed  with  the  said  Francis  Ayers,  William 
Mallows,  and  William  Johnson/  in  consideration  of  the  due  perform- 
ance of  the  said  agreements  therein  contained  on  their  part,  to  pay 
to  them  the  sum  of  £312  15s.  at  the  time  and  in  the  manner  therein- 
before mentioned:  Averment,  that,  although  £156  7s.  Qd.,  part  of  the 
said  sum  of  £312  15«.,  had  been  paid,  and  all  things  necessary  on 
the  part  of  the  said  c(Hitractors  to  entitle  them  to  have  the  certificate 
of  the  surveyor  of  the  defendants  that  the  whole  of  the  works  in  the 
said  plans,  drawings,  and  specifications,  had  been  duly  and  efliciently 
performed  and  completed  to  his  satisfaction,  and  also  to  the  satis- 
faction of  the  engineer  of  the  said  local  board  of  health,  had  been 
d<me  and  performed  by  them;  yet  the  said  surveyor  had  not  given 
such  certificate,  but  had  wrongfully  and  improperly  n^ected  and  re- 
fused so  to  do,  nor  had  the  defendants  paid  the  said  sum  of  £78  3s.  9d. 
payable  on  such  certificate;  and  that,  although  more  than  four  months 
since  the  said  surveyor  ought  to  have  given  such  certificate  had 
elapsed,  and  although  all  things  had  been  done  by  the  said  contractors 
on  their  part  to  entitle  them  to  a  certificate  by  the  said  surveyor 
that  the  said  roads,  pathways,  drains,  culverts,  and  every  part 
thereof,  were  at  the  expiration  of  the  said  four  months  in  good  re- 
pair, and  in  perfect  and  sound  condition  in  all  respects,  yet  the  said 
surveyor  had  not  granted  such  certificate,  but  had  wrongfully  and 
improperly  neglected  and  refused  to  do  so,  and  the  defendants  had 
not  yet  paid  the  said  balance  of  £78  3^.  9d. 

The  defendants  demurred  to  this  count;  and  the  plaintiffs  joined 
in  demurrer. 

Erlb,  C.  J.  I  am  of  opinion  that  the  judgment  in  this  case  ought 
to  be  for  the  defendants.  The  contract  which  they  entered  into  was, 
to  pay  to  the  contractors,  the  plaintiffs,  certain  sums  on  production 
by  them  to  the  defendants,  or  one  of  them,  of  the  certificate  of  Wil- 
liam Lambert  or  other  the  surveyor  for  the  time  of  the  defendants. 
Many  contracts  are  so  made.  Every  man  is  the  master  of  the  con- 
tract he  may  choose  to  make:  and  it  is  of  the  highest  importance  that 
every  contract  should  be  construed  according  to  the  intention  of  the 
contracting  parties.^    And  it  is  important  in  a  case  of  this  descrip- 

1  "I  have  no  doubt  contractors  do  accept  clauses  which  to  the  lawyer  look 
terrific;  but  they  do  it  as  business  men,  they  do  it  for  better  or  worse,  and  they 
think  on  the  whole  it  is  very  unlikely  that  any  architect  selected  would  act  un- 
justly towards  them,  and  th^  are  content  to  take  him  as  the  person  whose  award 
is  to  be  final  on  the  subject.  Then  it  appears  to  me  that  the  policy  of  the  law  does 
not  require  that  I  should  hold,  in  the  case  I  am  now  dealing  with,  a  clause  like 
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tion  that  the  person  for  whom  the  work  has  been  done  should  not  be 
called  upon  to  pay  for  it  until  some  competent  person  ediall  have 
certified  that  the  work  has  been  properly  done  according  to. the  oonr- 
tract  and  specification.  Here,  the  contract  is,  that  the  money  shall 
become  payable  on  production  by  the  plaintiffs  to  the  d^endants  of 
the  certificate  of  their  (the  defendants')  surveyor,  that  the  ccmtractors 
have  duly  and  efficiently  perfonned  and  coo^leted  the  work  to  his 
satisfaction.  No  such  certificate  has  been  produced.  But  it  is  said 
that  the  plaintiffs  have  done  all  things  necessfiuy  to  entitle  ttiem  to 
have  the  certificate  of  tiie  surveyor  that  the  works  had  been  duly 
performed  tmd  completed  to  his  satisfaction,  and  that  the  said  sur- 
veyor had  '^ wrongfully  and  improperly"  neglected  and  refused  so  to 
do.  That,  in  my  opinion,  is  not  sufficient.  If  it  had  heesi  alleged 
that  the  defendants  wrongfully  colluded  with  the  surveyor  to  cause 
the  certificate  to  be  withheld,  they  could  not  have  sheltered  them- 
selves by  their  own  wrongful  act.  But  the  word  "wrongfully,"  as 
used  here,  does  not  intimate  anything  of  that  sort.  If  the  plaintiffs 
had  intended  to  rely  on  the  withholding  of  the  certificate  as  a  wrong- 
ful act  on  the  part  of  the  defaidants,  they  should  have  stated  how  it 
was  wrongful.  This  is  in  effect  an  attempt  on  the  part  of  the  pl^n- 
tiff  to  take  from  the  defendants  the  protection  of  their  surveyor, 
and  to  substitute  for  it  the  opinion  of  a  jury.  That  is  not  the  ocm- 
tract  which  the  defendants  have  entered  into.    The  allegations  on 
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the  present  [that  disputes  conoeming  certain  work  should  be  referred  to  the  sole 
and  absolute  arbitrament  of  an  architect  whose  decision  shoiild  be  final  and  should 
not  be  questioned  'for  any  pretense,  suggestion,  change,  or  insihuation  of  fraud, 
collusion,  or  confederacy']  to  be  void.  To  put  an  illustration,  suppose  a  gentle- 
man who  is  going  to  have  a  house  built  for  him  enters  into  a  complex  agreement 
with  the  contractor,  in  the  performance  of  which  innumerable  questions  may 
arise,  says,  'Will  you  agree  with  me  (for  if  you  will,  I  will  agree  with  you)  that 
nothing  on  earth  shall  upset  the  certificate  that  is  given?'  Why  is  that  unfair 
or  against  public  policy?  The  late  Master  of  the  Bolls  (Sir  G.  Jeasel),  in  the  case 
of  the  Printing  and  Numerical  Registering  Co.  v.  Sampson,  Law  Rep.  19  Eq.  462, 
465,  says  this:  *If  there  is  one  thing  which  more  than  another  public  policy  re- 
quires it  is  that  men  of  full  age  and  competent  understanding  shall  have  the 
utmost  liberty  of  contracting,  and  that  their  contracts  when  entered  into  freely 
and  voluntarily  shall  be  held  sacred  and  shall  be  enforced  by  courts  of  justice. 
Therefore,  you  have  this  paramount  public  policy  to  conisider — ^that  you  are  not 
lightly  to  interfere  with  this  freedom  of  contract.'  Entirely  agreeing  as  I  do  with 
these  remarks,  I  myself  can  see  no  reason  why  grown-up  men  should  not  be 
allowed  to  contract  in  these  tarms.  'Neither  of  us,'  each  sajrs  to  the  other,  and 
each  agrees  with  the  other,  'will  ever  raise  Ihe  charge  of  fraud.'"  Chitty,  J., 
in  TuUis  v.  Jackson  (1892),  3  Chancery,  441.— Eds. 
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the  part  of  the  plaintiffs  are  not,  in  my  judgment,  sudi  as  to  entitle 
them  to  succeed. 

Ebatino,  J.,  concurred. 

JvdgmeMfw  the  defendants} 


NOLAN  BT  AL.,  Respondents,  v.  WHITNEY,  Appellant 

In  the  Court  of  Appeals  of  New  York,  1882 

[Reported  in  88  New  York,  648] 

In  July,  1877,  Michael  Nolan,  the  plaintiffs'  testator,  entered  into 
an  agreement  with  the  defendant  to  do  the  mason  work  in  the  erec- 
tion of  two  buildings  in  the  city  of  Brooklyn  for  the  sum  of  $11,700, 
to  be  paid  to  him  by  her  in  instalments  as  the  work  progressed. 
The  last  instalment  of  12700  was  to  be  paid  thirty  days  after  the  com- 
pletion and  acceptance  of  the  work.  The  work  was  to  be  performed 
to  the  satisfaction  and  imder  the  direction  of  M.  J.  Morrill,  architect, 
to  be  testified  by  his  certificate,  and  that  was  to  be  obtained  before 
any  payment  could  be  required  to  be  made.  As  the  work  progressed, 
all  the  instalments  were  paid  except  the  last,  and  Nolan,  claiming 
that  he  had  fully  performed  his  agreement,  commenced  this  action 
to  recover  that  instalment.  The  defendant  defended  the  action 
upon  the  ground  that  Nolan  had  not  fully  performed  his  agreement 
according  to  its  terms  and  requirements,  and  also  upon  the  ground 
that  he  had  not  obtained  the  architect's  certificate,  as  required  by 
the  agreement. 

Upon  the  trial  the  defendant  gave  evidence  tending  to  show  that 
much  of  the  work  was  imperfectly  done,  and  that  the  agreement 
had  not  been  fully  kept  and  performed  on  the  part  of  Nolan;  the  latter 
gave  evidence  tending  to  show  that  the  work  was  properly  done, 
that  he  had  fairly  and  substantially  performed  his  agreement,  and 
that  the  architect  had  refused  to  give  him  the  certificate,  which, 
by  the  terms  of  his  agreement,  would  entitle  him  to  the  final  payment. 
The  referee  foimd  that  Nolan  completed  the  mason  work  required 
by  the  agreement  according  to  its  terms;  that  he  in  good  faith  in- 
tended to  comply  with,  and  did  substantially  comply  with,  and  per- 

r 

^  Concurring  opinions  of  Williams  and  Willes,  JJ.,  omitted. — Eds. 

44 


690  OPERATION  OF  CONTRACTS 

form  the  requirements  oi  his  agreement;  but  that  thei«  were  trivial 
defects  in  the  plastering  for  which  a  deduction  of  $200  should  be 
made  from  the  last  instahnent,  and  he  ordered  judgment  in  favor  of 
Nolan  for  the  last  instahnent,  less  $200. 

The  Court  say:  "It  is  a  general  rule  of  law  that  a  party  must 
perform  his  contract  before  he  can  claim  the  consideration  due  him 
upon  performance;  but  the  performance  need  not  in  all  cases  be 
literal  and  exact.  It  is  sufficient  if  the  party  bound  to  perform,  act- 
ing in  good  faith;  and  intending  and  attempting  to  perform  his  con- 
tract, does  so  substantially,  and  then  he  may  recover  for  his  work, 
notwithstanding  slight  or  trivial  defects  in  performance,  for  which 
compensation  may  be  made  by  an  allowance  to  the  other  party. 
Whether  a  contract  has  been  substantially  performed  is  a  question 
of  fact  depending  up<Hi  all  the  circumstances  of  the  case  to  be  de- 
termined by  the  trial  court.^  Smith  v.  Brady,  17  N.  Y.  189;  Thomas 
V.  Fleury,  26  N.  Y.  26;  Glacius  v.  Black,  60  N.  Y.  145;  Johnson  v. 
DePeyster,  50  N.  Y.  666;  Phillip  v.  Gallant,  62  N.  Y.  266;  Bowery 
Nat.  Bank  v.  The  Mayor,  63  N.  Y.  336.  According  to  the  author- 
ities cited  imder  an  allegation  of  substantial  performance  upon  the 
facts  foimd  by  the  referee,  Nolan  was  entitled  to  recover  unless  he 
is  barred  because  he  failed  to  get  the  architect's  certificate,  which 
the  referee  found  was  unreasonably  and  improperly  refused.  But 
when  he  had  substantially  performed  his  contract,  the  architect  was 
bound  to  give  him  the  certificate,  and  his  refusal  to  give  it  was  un- 
reasonable, and  it  is  held  that  an  unreasonable  refusal  on  the  part 

1  "There  is  no  substantial  performance  when  no  attempt  is  made  to  comply 
with  certain  express  requirements  of  the  specifications  and  no  excuse  or  explansr 
tion  is  given  for  the  failure.  A  contract  is  not  substantially  performed  by  sub- 
stituting for  that  which  is  expressly  required,  materials,  methods  or  workman- 
ship which,  in  the  opinion  of  the  conia*actor  and  his  experts,  Ore  'just  as  good', 
unless  the  substitution  relates  to  a  matter  of  minor  importance,  is  made  in  good 
faith  and  for  sufficient  reasons,  and  there  is  an  adequate  allowance  for  the  dif- 
ference. The  owner  has  a  right  to  what  the  contractor  agreed  to  give  him  and 
unless  he  has  it  or  when  the  failure  is  neither  willful  nor  substantial,  is  fully  com- 
pensated for  the  omission,  there  is  no  substantial  performance  and  there  can  be 
no  recovery.  It  is  not  sufficient  for  the  contractor  to  build  a  house,  but  he  must 
build  the  house  contracted  for  and  substantially  comply  with  the  specifications 
as  to  the  method  of  construction,  materials  and  workmanship  before  he  is  en- 
titJed  to  payment.  (Crouch  v.  Gutmann,  134  N.  Y.  45;  Spence  v.  Ham,  27  App. 
Div.  379;  163  N.  Y.  220;  Schultze  v.  Goodstein,  180  N.  Y.  248.)"  Vann,  J.,  in 
Easthampton  Lumber  and  Coal  Company  v.  Worthington  (1906),  186  N.  Y. 
407,  412.  See  the  remarks  of  the  same  judge  in  Van  Clief  v.  Van  Vediten  (1892), 
130  N.  Y.  571,  679.— Eds. 
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of  an  architect  in  such  a  case  to  give  the  certificate  dispenses  with 
its  necessity." 

Earl,  J.,  read?  for  affirmance. 

All  concur. 

Judgment  affirmed^ 

^  ''The  tendency,  called  equitable,  for  courts  to  relieve  peraons  from  the  per- 
formance of  engagements  delibeTately  entered  into,  and  in  legal  effect  to  make  for 
litigants  new  contracts  which  they  never  entered  into,  and  which  it  cannot  be 
supposed  they  ever  would  have  entered  into,  has  been  and  is  being  carried  to  a 
length  which  cannot  be  justified  in  reason."  FoUett,  Gh.  J.  (disBenting)  in 
Grouch  V.  Gutmann  (1892),  134  K  Y.  45,  58. 

''  If  the  work  was  faithfully  performed  according  to  the  plans  and  specifioations, 
and  the  failure  to  secure  a  water-tight  boiler  room  was  wholly  owing  to  the  de- 
fective design  of  the  defendant,  the  plaintiff  would  be  entitled  to  recover  not- 
withstanding the  refusal  of  the  superintendent  to  give  the  required  certificate,  for 
under  those  circumstances  it  would  be  his  duty  to  give  it  and  a  refusal  to  do  so 
would  be  unreasonable.''  Vann,  J.,  in  MacKnight  FMntic  Stone  Go.  v.  The 
Mayor  (1899),  160  N.  Y.  72,  86. 

"The  learned  referee,  therefore,  inadvertently  committed  an  error  of  law 
when  he  found  that  the  defendant  would  have  been  entitled  to  a  greater  allow- 
anoe  on  account  of  defective  performance  if  he  had  proved  and  claimed  what  it 
would  cost  to  complete  the  contract  strictly  according  to  its  terms,  as  it  was  for 
the  plaintiff,  not  for  the  defendant,  to  furnish  the  evidence  to  measure  the  allow- 
ance for  omissions  and  defects. 

"We  are  also  of  the  opinion  that  he  fell  into  further  error  when  he  found  that 
the  defects,  'for  which  the  plaintiff  is  held  to  be  responsible,  were  not  pervasive 
and  did  not  constitute  a  deviation  from  the  general  plan,  and  were  not  so  essential 
that  the  objects  of  the  parties  in  making  the  contract  and  its  puipose  have  not, 
without  difficulty,  been  accomplished.'  We  find  no  evidence  which,  according 
to  any  reasonable  view,  supports  this  finding  so  far  as  the  'failing  to  have  girders 
of  certain  length  and  properly  placed,'  and  the  'failure  to  place  wooden  partition 
on  a  brick  wall  in  basement,'  are  concerned.  These  were  structural  defects  which 
affected  the  solidity  of  the  building  and  tended  to  defeat  the  object  of  the  contract. 
They  were  deviations  from  the  general  plan  of  so  essential  a  charact^'that  they 
cannot  be  remedied  without  partially  reconstructing  the  buUding,  and  hence  do 
not  come  within  the  rule  of  substantial  performance,  with  compensation  for 
unsubstantial  omissions.  (Grouch  v.  Gutmann,  184  N.  Y.  45.)  The  law  is  not 
satisfied  by  allowing  the  expense  of  a  new  girder,  for  instance,  considered  simply 
as  a  stick  of  timber  of  the  right  size,  for  the  defective  girder,  which  partially 
supports  the  building,  must  be  removed  and  another  put  in  its  place  in  order  to 
remedy  the  defect.  While  it  may  be  possible  to  make  the  substitution,  the 
process  is  difficult  and  apt  to  injure  the  structiu^,  and  hence  the  defect  cannot 
be  regarded  sb  unsubstantial."  Vann,  J.,  in  Spence  v.  Ham  (1900),  163  N.  Y. 
220,  227,  228. 

"Where,  however,  the  certificate  is  refused  in  good  faith  because  in  the  opinion 
of  the  architect  in  the  exercise  of  his  judgment  on  a  question  delegated  to  him 
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CHISM  V.  SCHIPPER 

In  the  Supreme  Court  of  Judicature  of  New  Jersey,  1S88 
[Reported  in  51  New  Jersey  Law,  1] 

On  demurrer  to  declaration.  On  case  certified  from  the  Essex 
Circuit  Court. 

The  declaration  was  founded  on  a  building  contract,  under  seal, 
whereby  it  was  alleged  the  plaintiff  agreed  to  ^'erect  and  finish''  a 
certain  dwelling-house  ''agreeably  to  the  drawings  and  specifications 
by  Oscar  S.  T.,  architect,  within  the  time  aforesaid,  in  a  good,  work- 
manlike, and  substantial  manner,  to  the  satisfaction  and  imder  the 
direction  of  said  architect,  to  be  testified  by  a  writing  or  certificate, 
under  the  hand  of  said  architect;"  that  the  plaintiff  was  to  furnish 
all  materials,  dec,  and  that  for  his  work  and  matmals  he  was  to  be 
paid  the  smn  of  16050;  that  if  the  defendant  requested  alterations, 
additions,  or  (Hnissions,  which,  at  a  reasonable  valuation,  were  to  be 
deducted  from  or  added  to  the  contract  price;  that  the  defendant 
did  request  certain  alterations  (which  were  specified),  which  were 
made,  to  the  valu^  of  $600;  that  it  was  further  provided  that  in  case 
of  a  dispute  arising  as  to  the  true  construction  or  meaning  of  the  draw- 
ings or  specifications,  the  said  architect  was  ''to  decide  the  same, 
and  whose  decision  should  be  final  and  conclusive."  Full  perform- 
ance on  the  part  of  the  plaintiff  is  alleged. 

The  breach  is  that  the  said  architect  "wilfully  and  fraudulently 
decides  that  the  aforesaid  alterations,  deviations,  and  additions  are 
within  the  true  construction  of  said  drawings  and  specifications  re- 
ferred to  in  the  said  contract,  and  that  the  plaintiff  is  not  entitled 
to  be  paid  the  fair  and  reasonable  value  thereof,  wilfully  and  fraud- 
ulently withholds  from  the  plaintiff,  and  refuses  to  sign  the  cer- 
tificate, required  by  said  contract,  for  the  fifth  and  last  payment 
called  for  thereby;  which  fraudulent  and  wilful  decision  of  the  archi- 

under  the  contract  as  in  this  case,  in  deciding  whether,  the  number  of  men  em- 
ployed was  sufficient  and  whether  the  contractor  was  proceeding  with  such  dil- 
igence as  to  insure  the  completion  of  the  building  within  the  period  specified  or 
within  a  reasonable  period,  then  I  think  the  rule  applicable  to  certificates  stip- 
ulated to  be  final,  which  is  that  they  are  only  impeachable  for  fraud  or  bad  faith 
shoidd  apply  here,  although  there  is  no  express  stipulation  as  to  the  effect  of  the 
certificates  on  these  points."  Lau^^ilin,  J.,  in  Mahoney  y.  Oxford  Realty  Co. 
(1909),  133  App.  Div.  (N.  Y.)  656,  664.— Eds. 
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teeti  and  fraudulent  and  mlful  withholding  of  the  aaid  certificate 
have  been  brought  to  the  knowledge  of  the  said  delendaaat  by  tbe 
said  plaintiff;  but  the  said  defendant,  though  often,"  etc,  "bath 
not  paid  the  said  sum  of  $600/'  ice. 

This  count  was  demurred  to,  and  the  issue  thus  raised  was  oerli* 
fied  for  the  opinion  of  the  Supreme  Court. 

Aigued  at  June  Term,  1888,  before  Beasley,  Chief  Jusrrci:,  and 
Justices  Knapp,  Magie,  and  Garrison. 

Bbaslet,  CmBP  JusTiCB.  A  comprehenison  of  the  facts  stated  in 
the  summary  of  the  declaration  prefixed  to  this  opinion  ^1  make  it 
manifest  that  the  question  to  be  decided  is,  Caa  the  defendant 
cheat  the  plaintiff  by  due  course  of  law? 

The  case,  in  brief,  is  this:  The  plaintiff  has  done  work  for  the  de* 
fendant  to  the  value  of  1600,  which  work  was  additional  to  that 
specified  in  the  written  contract;  the  money  was  payable  on  the 
certificate  of  the  architect,  whose  decision  was  to  be  final;  such 
architect  fraudulently  decided  that  the  work  in  question  was  not 
additional,  but  was  embraced  in  the  ccmtract,  and  the  defendant, 
being  notified  of  the  facts,  refused  to  pay  the  demand.  As  the  de- 
murrer confesses  the  truth  of  this  statement,  it  will  be  observed  that 
the  defendant  stands  now  before  the  Court  saying:  I  admit  that  this 
money  is  due  for  additional  work;  I  admit  that  the  architect  fraud- 
ulently certifies  to  the  contrary;  and  I  claim  that,  by  a  correct  applicar 
tion  of  legal  princii^es,  I  have  the  right  to  take  advantage  of  this 
fraud,  and  to  appropriate  to  myself  tiie  moneys  that  are  its  fruits. 
The  inquiry  is.  Does  the  law,  in  reality,  justify  this  immoral  attitude? 

It  should  be  premised  to  the  inquiry,  that  if  this  action  will  not 
lie,  neither  will  any  action  against  the  defendant,  founded  on  the 
facts  stated,  either  at  law  or  in  equity.  As  such  a  result  would  be 
one  much  to  be  deprecated,  and  would  stand  as  a  Uot  on  the  juris* 
prudence  of  the  State,  it  would  seem  that  the  most  cogent  reasons 
should  be  forthcoming  to  afford  a  satisfactory  answer  to  the  interrog- 
atory: Why  should  a  man  be  permitted  to  take  advantage  of  the 
fraud  of  another?  The  only  known  reply  is,  that  the  plaintiff  has 
covenanted  to  that  effect;  that  he  has  agreed  that  the  acti<xi  of  the 
architect,  whether  honest  or  dishonest,  shall  be  conduave. 

It  is  proper  to  say,  in  limine^  that  it  is  not  by  any  means  deemed 
certain  that  this  contract,  if  to  be  read  in  the  sense  just  specified,  is 
sustainable  in  law.  It  is  assumed  that  a  man  cannot  contract  that 
he  himself  may  commit  a  fraud;  for  example:  this  defendant  could 
not  have  agreed  that  this  money  should  not  be  payable  excq;>t  on 
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his  own  written  certificate,  and  that  he  might  fraudulently  withhold 
such  certificate.  If  such  a  stipulation  would,  as  it  is  thought,  be 
expiu^ed  from  the  instrument  on  grounds  of  public  policy,  how  can 
the  party  legally  stipulate  that  another  may  oonmut  this  same  crime 
for  him?  The  capacity  of  parties  to  a  contract  to  provide  that  one 
or  the  other,  as  the  case  turns  out,  may  be  cheated,  does  not  appear 
to  be  a  faculty  requisite  in  the  transaction  of  any  Intimate  buainess; 
while,  at  the  same  time,  its  existence  is  palpably  offensive  to  good 
morals,  and,  consequently,  may  well  be  said  to  be  adverse  to  the 
public  welfare.  The  consequence  is  that  it  is,  in  my  opinion,  doubtful 
whether  such  an  agreement  can  be  legally  made;  but  it  is  not  deemed 
necessary  to  pursue  the  inquiry,  inasmuch  as,  by  proper  rules  of 
construction,  applied  to  the  facts  set  forth  in  this  record,  the  proper 
conclusion  is,  that  the  contract  existing  between  these  parties  does 
not  contain  this  stipulation,  so  highly  questionable. 

The  inquiry  is:  What  did  these  parties  mean?  Did  they  intend,  or 
by  reason  of  the  language  employed  must  it  be  concluded  de  jure, 
that  they  intended,  to  be  bound  by  the  award  of  the  architect,  even 
though  such  award  was  the  creature  of  fraud? 

The  clause  thus  referred  to  is  in  the  common  form,  that  has  long 
been  in  frequent  use;  and  yet,  it  may  be  safely  said,  that  it  is  most  im- 
probable that  it  would  have  been  adopted  in  a  single  instance  if  it  had 
expressed  in  plain  terms  the  meaning  that  it  is  now  contended  lies 
latent  in  its  expressions.  It  is  hard  to  believe  that  any  self-respecting 
man  would  put  his  name  to  an  agreement  that  a  third  party  might 
do  in  his  favor  a  fraudulent  act.  Nor  does  it  seem  probable  that  to 
the  ordinary  mind  any  suggestion  of  so  extraordinary  a  purpose 
would  be  made  by  the  generality  of  the  expressions  of  this  clause  of 
the  contract  under  criticism.  And  this  last  is  an  important  considera- 
tion, for  it  is  truly  remarked  by  Gibson,  C.  J.,  in  Schuylkill  Nav.  Co. 
V.  Moore,  2  Whart.  477,  491,  that  in  the  interpretation  of  contracts 
^'the  best  construction  is  that  which  is  made  by  viewing  the  subject 
of  the  contract,  as  the  mass  of  mankind  would  view  it,  for  it  may  be 
safely  assumed  that  such  was  the  aspect  in  which  the  parties  them- 
selves viewed  it."  Tested  by  this  standard,  it  would  seem  to  be  cer- 
tain that  the  construction  of  this  term  of  the  contract  insisted  on  by 
the  defence  in  this  case  cannot  prevail. 

But  the  adverse  argument  is,  that  the  agreement  of  the  parties  is  to 
be  ascertained  from  the  plain  language  used  by  them,  and  such  agree- 
ment is  to  be  enforced,  no  matter  what  the  intention  may  have  been. 

This  is  the  general  rule,  beyond  a  doubt,  but  such  required  literalism 
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is  not  to  be  pushed  to  the  preposterous  length  of  requiring,  that  by  its 
operation  the  general  intention  of  the  parties,,  as  evidenced  by  their 
contract  itself,  shall  be  frustrated  or  perverted,  either  in  whole  or  in 
part.  The  terms  employed  are  servants  and  not  masters  of  a  per- 
spicuous intent;  they  are  to  be  interpreted  so  as  to  subserve  and  not 
to  subvert  such  intent.  As  an  illustration:  it  plainly  appears  on  the 
face  of  this  instrument  that  it  was  the  evident  and  sole  purpose  of  the 
provision  in  question  to  provide  for  the  fair  and  definite  decision  of  cer* 
tain  matters;  and  it  is  now  said  that  by  force  of  the  terms  used,  the  de- 
eider  is  empowered  to  cheat  either  party  at  will;  and  yet  it  is  obvious 
that  the  existence  of  such  a  power  in  the  agent  has  no  tendency  to  ef- 
fectuate the  object  in  view,  but  so  far  as  it  can  operate,  it  is  destruc- 
tive of  it.  The  stipulation  giving  the  quality  of  finality  to  the  action 
of  their  agent,  is  part  of  a  contrivance  of  these  parties  to  enforce  fair 
dealing  between  them  in  certain  particulars;  there  seems  to  be  no 
reason  why  they  should  imi>art  to  such  a  contrivance  a  fraudulent 
potency.  It  was  quite  reasonable  for  these  parties  to  say  to  their 
agent,  decide  honestly  between  us,  and  your  decision  shall  be  final; 
but  it  was  utterly  imreasonable  for  them  to  agree  to  abide  by  such 
award  if  it  were  fraudulent.  For  my  own  part,  I  do  not  believe  that 
in  the  history  of  the  human  race,  the  transaction  has  occurred  in 
which  a  man  has  consciously  agreed  that  another  should  be  clothed 
with  the  power  to  cheat  him,  and  that  the  decision  of  the  fraudoer 
should  be  conclusive  on  the  subject.  And  in  the  present  instance  such 
a  stipulation  can  be  construed  only  by  an  abstract  interpretation  of 
the  conventional  terms;  for,  if  such  language  be  construed  as  a  part 
of  an  integer,  and  in  the  view  of  purpose  in  hand,  it  can  be  made  to 
produce  no  such  result.  There  is  no  more  important  rule  of  construc- 
tion than  that  which  requires  that  words  shall  be  interpreted  in  the 
reflected  light  of  the  context  in  which  they  are  found.  And  applying 
this  rule  to  the  case  in  hand  it  is  not  perceived  how  it  can  be  reasonably 
said  that  these  parties  have  given  to  the  provision  in  question  that 
noxious  efficacy  that  is  sought  to  be  imparted  to  it. 

That  the  clause  under  discussion  cannot  be,  out  and  out,  construed 
literally,  appears  to  be  undeniable.  This  and  similar  engagements 
ate  never  so  read.  Undoubtedly,  if  we  construe  these  terms  with 
entire  literalness,  the  builder  is  required  to  produce,  before  he  can 
claim  the  money  due  him,  the  certificate  of  the  architect.  There  are 
no  exceptions  provided  for  nor  indicated  if  the  language  is  thus  alone 
regarded.  But  suppose  the  money  be  earned,  and  the  architect  die 
before  the  signing  of  the  certificate,  is  the  claim  lost  or  forfeited? 
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Such  a  result,  it  is  presumed,  would  not  be  claiikxed;  and  yet  it  is 
avoidable  only  in  one  way,  and  that  is,  to  Ixxistrue  the  terms  of  the 
contract  rea^nably  as  applied  to  their  subject,  and  not  literally. 
The  exception  can  stand  on  no  other  ground  than  this,  for  the  maxim, 
** actus  del  nemird  fadt  injuriam,'*  is  never  applied  in  violation  of  a 
contract.  Looking  to  the  letter  alone,  these  parties  have  said  that 
under  all  possible  circimistancee  the  certificate  shall  be  a  condition 
precedent  to  the  right  to  payment.  Admitting  this  as  the  true  con-* 
struction,  the  impossibility  of  thepierfonnanceof  such  condition  would 
not  avoid  it;  and  that  such  an  ^ect  has  never  been  judicially  given 
to  such  provisions,  shows  conclusively  that  they  have  been  interpreted 
according  to  their  ^irit  and  not  in  subservience  to  their  very  letter. 

And,  indeed,  in  my  view,  the  entire  legal  course  that  has  been  pur- 
sued in  the  construction  of  submissions  to  arbitration,  in  the  ocmmon- 
law  foim,  can  be  explained  only  on  the  ground  that  they  have  been 
construed  liberally  and  not  with  literal  narrowness.  In  all  these 
submissions  the  stipulation  is  in  the  most  unqualified  form,  that  the 
award  shall  be  final  and  conclusive;  but  if  such  award  be  tainted  with 
fraud,  it  is  set  aside  on  the  application  of  the  party.  And  yet,  it  is 
plain  that  such  party  could  not  be  pemitted  to  make  such  application 
if  his  submission  is  tp  be  read  by  its  letter,  and  thus  made  to  mean  an 
engagement  on  his  part  to  abide  by  the  award,  whether  honest  or 
dishone^.  In  silch  cases  it  has  never  been  pretended  that  the  partieB 
by  the  terms  of  their  submission,  reascHiably  understood,  meant 
anything  of  the  kind.  The  grounds  of  decision  in  that  entire  class  of 
cases  would  seem  to  be  precisely  applicable  to  the  present  case. 

As  another  illustration  of  the  principle  that  a  liteml  interpretation 
is  out  of  place  when  its  adoption  will  run  counter  to  the  expressed 
general  object  of  the  contract,  reference  may  be  made  to  the  familiar 
case  of  clauses  so  frequent  in  leasee,  that  if  the  rent  is  in  arrear  for 
a  certain  time  the  instrument  shall  become  void.  In  all  theae  in* 
stances  the  courts  have  declared,  notwithstanding  the  literal  meaning 
of  the  terms,  that  the  lease,  on  the  happening  of  the  evait,  is  not 
absolutely  vacated,  but  only  beieomes  voidable  at  the  option  of  the 
lessor. 

In  fine,  it  appears  to  me  that  the  foregoing  construction  of  the 
clause  of  the  contract  in  question  rests  upon  the  triple  groimd  oi 
legal  principle,  authority,  and  public  policy. 

I  think  on  this  issue  the  plaintiff  should  have  judgment.^ 

^  Portion  of  opinion  Containing  citation  of  authoritiee  omitted.  Dissenting 
opinion  of  Magie,  J.,  omitted. — Eds. 
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CHICAGO,  SANTA  Ffi  AND  CALIFORNIA  RAILROAD 

COMPANY  V.  PRICE 

In  the  Supreme  Court  of  the  United  States,  1891 
[Reported  in  138  Unitdd  States,  186] 

This  action  was  brought  by  Price,  McGavock  &  Co.,  for  the  use 
of  Jones,  Forrest  &  JBodkin,  to  recover  from  the  Chicago,  Santa  F6 
and  California  Railroad  Company  the  balance  allied  to  be  due 
them  under  a  written  contract,  made  March  2l8ty  1887,  for  the 
clearing,  grubbing,  and  masonry  necessary  to  complete  the  road-bed 
of  that  company  from  a  point  on  the  Mississippi  River  to  Galesburg, 
Illinois,  a  distance  of  about  fifty  miles*  The  parties  in  writing  waived 
a  juiy  and  tried  the  case  before  the  Court,  which  made  a  special 
finding  of  facts.^  There  was  a  judgment  against  the  railroad  company. 
38  Fed.  Rep.  304. 

The  contract  contained,  among  other  provisions,  the  following: 

"2d.  The  work  shall  be  executed  imder  the  direction  and  super- 
vision of  the  chief  engineer  of  said  railway  company  and  his  assistants, 
by  whoee  measurements  and  calculations  the  quantities  and  amounts 
of  the  several  kinds  of  work  performed  under  this  contract  shall  be 
determined  and  whose  determination  shall  be  conclusive  upon  the 
parties,  and  who  shall  have  full  power  to  reject  or  condemn  all  work 
or  materials  which  in  his  or  their  opinion  do  not  fully  conform  to 
the  spirit  of  this  agreement;  and  said  chief  engineer  shall  decide  every 
question  which  can  or  may  arise  between  the  parties  relative  to  the 
execution  thereof,  and  his  decision  shall  be  binding  and  final  upon 
both  parties;  and  whereas  the  classification  of  excavation  provided 
for  in  the  annexed  specifications  is  of  a  character  that  makes  it  nec- 
essary that  special  attention  should  be  called  to  it,  it  is  expressly 
agreed  by  the  parties  to  this  contract  that  the  determination,  by  the 
measurements  and  calculations  of  the  said  engineer,  of  the  respective 
quantities  of  such  excavation  shall  be  final  and  conclusive."  ^ 

Hablan,  J.,  after  stating  the  case,  delivered  the  opinion  of  the 
Court. 

The  written  contract  between  the  parties  in  this  case  does  not 
materially  differ  from  the  one  before  this  Court  in  Martinsburg  & 

1  Finding  of  facts  omitted. — Eda, 

*  The  other  provisions  of  the  contract  have  been  omitted. — ^Eds. 
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Such  a  result,  it  is  presumed,  would  not  be  claiikxed;  and  yet  it  is 
avoidable  only  in  one  way,  and  liiat  is,  to  bonstrue  the  tenns  of  the 
contract  r^adoiiably  as  applied  to  their  subject,  aAd  not  literally. 
The  exception  csn  stand  on  no  other  ground  than  this,  for  the  maxim, 
**  actus  dei  nemini  fadi  injuriam"  is  never  applied  in  violation  of  a 
contract.  Looking  to  the  letter  alone,  these  parties  have  said  that 
under  all  possible  circumstances  the  certificaite  shall  be  a  condition 
precedent  to  the  right  to  payment.  Admitting  this  as  the  true  con* 
struction,  the  impossibility  of  thep<erformanoeof  such  condition  would 
not  avoid  it;  and  that  such  an  ^ect  has  nev^  been  judicially ^ven 
to  such  provisions,  shows  condusively  that  they  have  been  inteipreted 
according  to  their  ^irit  and  not  in  subservience  to  their  very  letter. 

And,  indeed,  in  my  view,  the  entire  legal  course  that  has  been  pur- 
sued in  the  construction  of  submissions  to  arbitration,  in  the  oommon- 
law  foim,  can  be  explained  only  on  the  ground  that  they  have  been 
construed  liberally  and  not  with  literal  narrowness.  In  all  these 
submissions  the  stipulation  is  in  the  most  unqualified  form,  that  the 
award  shall  be  final  and  conclusive;  but  if  such  award  be  tainted  with 
fraud,  it  is  set  aside  on  the  application  of  the  party.  And  yet,  it  is 
plain  that  such  party  could  not  be  permitted  to  make  such  application 
if  his  submission  is  tp  be  read  by  its  letter,  and  thus  made  to  mean  an 
engagement  on  his  part  to  abide  by  the  award,  whether  honest  or 
dishonest.  In  such  cases  it  has  never  been  pretended  that  the  parties 
by  the  terms  of  their  submission,  reasonably  understood,  meant 
anything  of  the  kind.  The  grounds  of  decimon  in  that  entire  class  of 
cases  would  seem  to  be  precisely  applicable  to  the  present  case. 

As  another  illustration  of  the  principle  that  a  literal  interpretation 
is  out  of  place  when  its  adoption  will  run  counter  to  the  e3q>res8ed 
general  object  of  the  contract,  reference  may  be  made  to  the  familiar 
case  of  clauses  so  frequent  in  leases,  that  if  the  rent  is  in  arrear  for 
a  certain  time  the  instrument  shall  become  void.  In  all  these  in* 
stances  the  courts  have  declared,  notwithstanding  the  literal  meaning 
of  the  terms,  that  the  lease,  on  the  happening  of  the  event,  is  not 
absolutely  vacated,  but  only  be^comes  voidable  at  the  option  of  the 
lessor. 

In  fine,  it  appears  to  me  that  the  foregoing  ccmstnietion  of  the 
clause  of  the  contract  in  question  rests  upon  the  triple  ground  of 
legal  principle,  authority,  and  public  policy. 

I  think  on  this  issue  the  plaintiff  should  have  judgment.^ 

^  Portion  of  opinion  Containing  citation  of  authorities  omitted.  Dissenting 
opinion  of  Magie,  J.,  omitted. — ^Eds. 
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CHICAGO,  SANTA  Ffi  AND  CALIFORNIA  RAILROAD 

COMPANY  V.  PRICE 

In  the  Supreme  Court  of  the  United  States,  1891 
[Reported  in  138  United  States,  186] 

This  action  was  brought  by  Price,  McGavock  &  Co.,  for  the  use 
of  Jones,  Forrest  &  JBodkin,  to  recover  from  the  Chicago,  Santa  F6 
and  California  Raihroad  Company  the  balance  allied  to  be  due 
them  under  a  written  contract,  made  March  21sty  1887,  for  the 
clearing,  grubbing,  and  masonry  necessary  to  complete  the  road-bed 
of  that  company  from  a  point  on  the  Mississippi  River  to  Galesburg, 
Illinois,  a  distance  of  about  fifty  miles.  The  parties  in  writing  waived 
a  juiy  and  tried  the  case  before  the  Court,  which  made  a  special 
finding  of  facts.^  There  was  a  judgment  against  the  railroad  company. 
38  Fed.  Rep.  304. 

The  contract  contained,  among  other  provisions,  the  following : 

"2d.  The  work  shall  be  executed  imder  the  direction  and  super- 
vision of  the  chief  engineer  of  said  railway  company  and  his  assistants, 
by  whose  measurements  and  calculations  the  quantities  and  amounts 
of  the  several  kinds  of  work  performed  under  this  contract  shall  be 
determined  and  whose  determination  shall  be  conclusive  upon  the 
parties,  and  who  shall  have  full  power  to  reject  or  condemn  all  work 
or  materials  which  in  his  or  their  opinion  do  not  fully  conform  to 
the  sfnrit  of  this  agreement;  and  said  chief  engineer  shall  decide  every 
question  which  can  or  may  arise  between  the  parties  relative  to  the 
execution  thereof,  and  his  decision  shall  be  binding  and  final  upon 
both  parties;  and  whereas  the  classification  of  excavation  provided 
for  in  the  annexed  specifications  is  of  a  character  that  makes  it  nec- 
essary that  special  attention  should  be  called  to  it,  it  is  expressly 
agreed  l^  the  parties  to  this  contract  that  the  determiiuktion,  by  the 
measurements  and  calculations  of  the  said  engineer,  of  the  respective 
quantities  of  such  excavation  shall  be  final  and  conclusive.''  ^ 

Harlan,  J.,  after  stating  the  case,  delivered  the  opinion  of  the 
Court. 

The  written  contract  betw^  the  parties  in  this  case  does  not 
materially  differ  from  the  one  before  this  Court  in  Martinsbiug  & 

^  Finding  of  facts  omitted. — ^Eds. 

*  The  other  provisions  of  the  contract  have  been  omitted. — ^Eds. 
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Potomac  Railroad  Co.  v.  March,  114  U.  S.  549,  553.    In  that  case 
the  contractor  did  not  allege  in  his  declaration  that  the  engineer  ever 
certified  in  writing  the  complete  performance  of  the  contract,  together 
with  an  estimate  of  the  work  done  and  the  amount  of  compensation 
due  him  according  to  the  prices  established  by  the  parties;  which 
certificate  and  estimate  was  made  by  the  agreement  a  condition  of 
the  liability  of  the  company*  to  pay  the  contractor  the  balance,  if 
any,  due  him.    Nor  did  the  declaration  allege  any  facts  which,  in 
the  absence  of  such  certificate  by  the  engineer  whose  determination 
was  made  final  and  conclusive,  entitle  the  contractor  to  sue  the  com- 
pany on  the  contract.    It  was  held,  in  accordance  with  the  principles 
announced  in  Kihlberg  v.  United  States,  97  U.  S.  398,  and  Sweeney 
V.  United  States,  109  U.  S.  618,  that  the  declaration  was  fatally  de- 
fective in  that  it  contained  ''no  averment  that  the  engineer  had 
been  guilty  of  fraud,  or  had  made  such  gross  mistake  in  his  estimates 
as  necessarily  implied  bad  faith,  or  had  failed  to  exercise  an  honest 
judgment  in  discharging  the  duty  imposed  upon  him."    Some  ob- 
servations in  that  case  are  pertinent  in  the  present  one.    It  was  said: 
"We  are  to  presmne  from  the  terms  of  the  contract  that  both  parties 
considered  the  possibility  of  disputes  arising  between  them  in  refer- 
ence to  the  execution  of  the  contract.    And  it  is  to  be  presumed  that 
in  their  minds  was  the  possibility  that  the  engineer  might  err  in  his 
determination  of  such  matters.    Consequently,  to  the  end  that  the 
interests  of  neither  party  should  be  put  in  peril  by  disputes  as  to  any 
of  the  matters  covered  by  their  agreement,  or  in  reference  to  the 
quantity  of  the  work  to  be  done  under  it,  or  the  compensation  which 
the  plaintiff  might  be  entitled  to  demand,  it  was  expressly  stipulated 
that  the  enguieer's  determination  should  be  final  and  conclusive. 
Neither  party  reserved  the  right  to  revise  that  determination  for  mere 
errors  or  mistakes  upon  his  part.    They  chose  to  risk  his  estimates, 
and  to  rely  upon  their  right,  which  the  law  presumes  they  did  not  in- 
tend to  waive,  to  demand  that  the  engineer  should,  at  all  thnes,  and  in 
respect  to  every  matter  submitted  to  his  determination,  exercise  an 
honest  judgment,  and  commit  no  such  mistakes  as,  under  all  the 
circumstances,  would  imply  bad  faith." 

The  only  difference  between  that  case  and  the  present  one  is  that 
the  alleged  mistakes  of  the  engineer  in  the  former  were  favorable  to 
the  railroad  company,  while  in  this  case  they  are  favorable  to  the 
contractors.  But  that  difference  cannot  affect  the  interpretation 
of  the  contract.  In  the  present  case  the  agreement  was  that  the  work 
should  be  executed  under  the  direction  and  supervision  of  the  chief 
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engineer  of  the  railroad  company  and  his  assistants,  by  whose  meas- 
urements and  calculations  the  quantities  and  amounts  of  the  several 
kinds  of  work  should  be  determined,  and  ''whose  determination  shall 
be  conclusive  upon  the  parties."  Any  decision  of  the  chief  engineer 
relating  to  the  execution  of  the  contract  was  to  be  ''  binding  and  final 
upon  both  parties."  His  measurements  and  calculations  as  to  ex- 
cavations were  made  ''final  and  conclusive." 

What  are  the  substantial  facts  found  by  the  court  below?  The 
work  was  in  four  divisions,  each  division  being  in  charge  of  an  assist- 
ant  or  division  engineer,  who  acted  under  the  general  direction  of 
the  chief  engineer.  The  agreement  provided  for  monthly  payments 
to  the  contractor,  on  the  certificate  of  the  engineer,  "for  work  done;" 
ten  per  cent,  from  the  value  thereof  to  be  retained  by  the  company 
until  the  whole  work  was  completed  in  accordance  with  the  contract* 
The  work  was  under  the  inmiediate  supervision  of  the  division  engi- 
neer. On  the  first  day  of  each  month  he  made  up  and  forwarded  to 
the  assistant  chief  engineer  an  estimate  of  work  done  on  each  section 
of  his  division,  according  to  quantities  and  classifications.  Upon 
such  estimates  the  assistant  chief  engineer  ascertained  the  amount 
due  the  contractor  tP  the  beginning  of  the  month.  These  monthly 
estimates  were  approved  by  both  the  assistant  chief  engineer  and 
chief  engineer.  This  course  was  pursued  until  the  work  was  sub- 
stantially completed,  and  was  accepted  and  taken  possession  of  by 
the  company.  Subsequently,  without  the  knowledge  or  co-operation 
of  the  contractors.  Baker,  a  subordinate  engineer  of  the  railroad  com- 
pany, who  had  not  supervised  the  work  of  the  plaintiffs,  re-estimated 
and  reclassified  it,  and  upon  such  re-estimate  and  reclassification, 
which  were  approved  by  the  chief  engineer,  the  company  claimed 
that  the  monthly  estimates  upon  which  the  plaintiffs  had  been  paid 
from  time  to  time  were  much  too  large. 

We  are  of  opinion  that  the  ultimate  facts,  as  found  by  the  Court, 
do  not  authorize  the  railroad  company  to  go  behind  the  estimates 
from  time  to  time  by  its  division  engineer,  which  were  approved  and 
certified  by  the  assistant  chief  engineer  and  chief  engineer.  Within 
a  reasonable  interpretation  of  the  contract,  the  last  monthly  esti- 
mate of  work  done  on  division  nine  (that  being  the  only  division  here 
in  dispute),  followed  by  the  acceptance  by  the  company  of  the  whole 
work,  was  a  certificate  of  complete  performance  entitling  the  plain- 
tiff to  be  paid  in  full  according  to  the  terms  of  the  contract.  While 
there  was  evidence  tending  to  show  that  the  estimates  by  the  divi- 
sion engineer,  upon  which  the  last  monthly  certificate  was  based,  were 
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not  made  up  from  the  actual  measurements  on  the  ground,  but  from 
reports  by  subcontractors,  there  was,  also,  evidence  tending  to  show 
that  the  remeasurements  and  reclassifications  which  the  company 
caused  to  be  made  after  the  completion  and  acceptance  of  the  work, 
and  which  it  calls  the  ''final  estimate,"  were  inaccurate.  But  there 
is  no  fact  distinctly  found  indicating  fraud  i^>on  the  part  of  the  com- 
pany's engineers,  or  such  gross  mistakes  by  them  as  imply  bad  faith. 
It  is  found  only  that  the  monthly  estimates  might,  with  reasonable 
care,  have  been  made  nearly  accurate,  and  that,  if  the  remeasure- 
ments and  reclassifications  were  correct,  the  discrepancy  between 
them  and  the  monthly  estimates,  upcm  which  the  plaintifFs  were  paid 
from  time  to  time,  could  be  explained  only  upon  the  ground  of  negli- 
gence, incompetency  or  dishonesty  upon  the  part  of  the  division  en- 
gineer. But  the  Court  did  not  find  that  the  monthly  estimates  were 
inaccurate,  or  that  the  chief  or  division  engineer  was  dishonest,  or 
that  the  subsequent  remeasurement  and  reclassification  were  correct. 
The  mere  incompetency  or  mere  n^ligence  of  the  division  or  chief 
engineer  does  not  meet  the  requirements  of  the  case,  unless  their  mis- 
takes were  so  gross  as  to  imply  bad  faith. 

We  are  of  opinion  that  the  judgment  is  supported  by  the  find- 
ing of  facts,  and  it  is 

Affirmed,^ 


THURNELL  v.  BALBIRNIE 

In  the  Exchequer,  1837 

[Reported  in  2  Meeson  A  Welsby,  786J 

The  first  count  of  the  declaration  stated,  that  before  and  at  the 

time  of  making  the  agreement  and  the  promise  and  undertaking  of 

the  defendant  thereinafter  mentioned,  the  defendant  held,  occupied, 

and  enjoyed,  at  his  request,  certain  rooms,  apartments,  and  premises 

of  the  plaintiff,  as  tenant  thereof  to  the  plaintiff,  the  same  then  being 

>  **  A  contract  which  provides  for  the  work  on  a  building  to  be  performed  in  the 
best  manner  and  the  materials  of  the  best  quality,  subject  to  the  acceptance  or 
rejection  of  an  architect,  all  to  be  done  in  strict  accordance  with  the  plans  and 
specifications,  does  not  make  the  acceptance  by  the  architect  final  and  conclusive, 
and  will  not  bind  the  owner  or  relieve  the  contractor  from  the  agreement  to  per- 
form according  to  plans  and  specifications.  Glacius  v.  Black,  50  N.  Y.  145; 
Fontano  v.  Robbins,  22  App.  D.  C.  253."  Peckham,  J.,  in  Mercantile  Trust  Co. 
V.  Hensey  (1907),  205  U.  S.  298,  308.— Eds. 
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pait  and  parcel  of  a  dwelling-house  of  the  plaintiff,  and  in  which 
there  were  certain  goods  and  fixtures  and  chattels^  to  wit,  etc.,  of 
the  plaintiff,  of  great  value,  to  wit^  of,  etc. ;  and  thereupon  heretof oi«, 
to  wit,  on  December  26th,  1836,  it  was  agreed  by  aod  between  the 
plaintiff  and  the  defendant  in  manner  following;  that  is  to  say,  the 
plaintiff  then  agreed  to  sell  and  deliver  to  the  def endaat,  who  then 
agreed  to  purchase  and  take  of  the  plaintiff,  t^e  said  goods,  fixtures, 
and  chattels,  at  a  valuation  to  1)e  made  by  certain  persons,  to  wit, 
Mr.  Newton  and  Mr.  Matthevrs,  or  their  umpire:  and  the  plaintiff 
said,  that  the  said  Mr.  Newton  was  appointed  by  and  on  behalf  of 
the  plaintiff,  and  the  said  Mr.  Matthews  by  and  on  behalf  of  the  de- 
fendant, to  value  as  aforesaid.  The  declaration  then  averred  mutual 
promises,  and  alleged  that  Newton,  on  bdlialf  of  the  plaintiff,  was 
ready  and  willing  to  value  the  said  goods,  etc.,  and  at  the  request  and 
by  the  authority  oi  the  plaintiff  requested  Matthews  to  value  the 
same,  whereof  the  defendant  and  Matthews  had  notice;  but  that  the 
defendant  and  Matthew^  then  and  thrice  continually  neglected  and 
refused  so  to  do:  and  the  plaintiff  further  said,  that  he,  the  plaintiff, 
afterward,  to  wit,  on  February  2d,  1837,  gave  notice  to  the  defendant 
that  the  plaintiff's  said  appraiser  and  valuer,  the  said  Newton,  was 
ready  to  meet  the  defendant's  appraiser  and  valuer,  the  said  Mat- 
thews, or  any  other  person  he  might  think  proper  to  nominate  for 
the  purpose  on  the  defendant's  behalf,  at  any  time  within  ten  days 
from  the  said  February  2d,  which  the  defendant  mig^t  fix,  to  value 
the  said  goods,  etc.,  of  which  the  d^endant  then  bad  notice,  but  then 
and  thence  hitherto  wholly  ne^ected  and  refused  to  appoint  any  day 
for  his  appraiser,  the  said  Matthews,  to  value,  and  wholly  neglected 
and  refused  to  nominate  any  other  i^praiser,  and  during  all  that 
time  has  wholly  refused  and  n^ected  to  take  any  steps  to  value  as 
aforesaid,  or  to  cause  or  procure  the  same  to  be  valued  according  to 
his  said  agreement  and  promise,  and  has  during  all  the  time  aforesaid 
wholly  refused  to  value  the  said  goods,  etc.,  or  to  let  the  same  be 
valued,  according  to  his  said  agreement  and  pn»nise:  And  thereupon 
the  said  Mr.  Newton,  afterward,  and  after  the  lapse  of  a  reascmable 
period  of  time,  to  wit,  one  month  from  the  day  and  year  last  afore- 
said, proceeded  to  value  and  did  then  value  the  said  goods,  etc.,  and 
the  price  thereof,  upon  such  valuation,  reasonably  amounted  to  the 
sum  of  £500,  whereof  the  defendant  had  notice,  and  was  requested 
to  pay  the  same  to  the  plaintiff:  and  the  plaintiff  further  says,  that 
he  had  always  from  the  time  of  making  such  valuation  as  aforesaid 
been  ready  and  willing  to  sell  and  deliver  to  the  defendant  the  said 
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goods,  etc.,  and  to  receive  payment  by  him  of  the  value  thereof, 
whereof  the  defendant  had  always  had  notice;  yet  the  defendant, 
not  regarding,  etc.,  did  not  nor  would,  although  often  requested, 
take  the  said  goods,  etc.,  so  agreed  by  him  to  be  taken  as  aforesaid, 
and  pay  the  pladntifiF  the  value  thereof,  but  had  hitherto  wholly 
neglected  and  refused  so  to  do,  whereby,  etc. 

There  were  also  counts  for  goods  and  fixtures  bargained  and  sold, 
and  on  an  account  stated. 

Special  demurrer  to  the  first  count,  assigning,  among  other  causes, 
the  following:  that  the  count  does  not  sufficiently  allege  a  breach  of 
the  defendant's  promise  therein  mentioned,  for  that  it  does  not  allege 
that  the  defendant  hindered  or  prevented  the  said  persons  appointed 
and  agreed  on  to  make  the  said  valuation,  or  either  of  them,  from  mak- 
ing such  valuation.  And  also  that  it  is  alleged  by  way  of  breach  that 
the  defendant  refused  to  take  the  goods,  etc.,  agreed  by  him  to  be 
taken,  and  that  he  also  refused  to  pay  the  plaintiff  the  value  of  the 
said  goods,  etc.,  and  no  agreement  or  promise  is  stated  in  the  said 
count,  to  take  the  said  goods,  etc.,  at  their  value  generally,  or  at  the 
valuation  made  by  the  said  Mr.  Newton,  but  at  the  valuation  only 
of  the  said  Newton  and  Matthews,  or  their  lunpire. 

Lord  Abinqer,  C.  B.   I  am  of  opinion  that  this  count  is  bad. 

The  agreement  stated  is  an  agreement  to  pmrchase  the  goods  on 
the  valuation  of  Newton  and  Matthews.  There  is  no  distinct  allega- 
tion that  the  defendant  refused  to  permit  Matthews  to  value  on  his 
part;  but  only  an  obsciu^  statement  that  he  refused  to  appoint  any 
day  for  his  valuing,  or  to  take  any  steps  to  value  or  to  cause  and  pro- 
cure the  goods  to  be  valued  accosding  to  his  agreonent,  and  that  he 
has  refused  to  value  the  goods,  or  to  let  them  be  valued,  according  to 
his  agreement:  all  which  comes  after  the  all^ation  that  Matthews 
had  refused  to  value,  there  being  no  statement  that  he  had  changed 
his  mind,  and  was  ready  and  willing  to  do  so,  but  that  the  defendant 
would  not  permit  him.  I  am  of  opinion,  therefore,  that  enough  is  not 
stated  to  render  the  defendant  liable  for  the  price  of  the  goods. 

BoLLAND,  B.,  concmred. 

Alderson,  B.  I  should  refer  the  words  "or  to  let  the  same  be 
valued,"  etc.,  to  the  defendant's  letting  the  goods  be  valued  by  an- 
other appraiser  instead  of  Matthews,  according  to  the  notice  which  the 
plaintiff  says  he  gave  him. 

Gurnet,  B.,  concurred. 

Leave  to  amend  on  payment  of  costs;  otherwise  judgment  for  the 
defendant. 
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Li  the  Supreme  Court  of  New  York,  Appellate  Divisioiiy  1896 
[Reported  in  12  New  York  Appellate  Divisioui  39] 

Adams,  J. :  ^  The  defendant  further  insists  that  the  plaintiff  should 
fail  in  his  action  because  of  his  omission  to  furnish  a  certificate  of 
the  magistrate  or  notary  public  living  nearest  the  place  of  the  fire< 
stating  the  amount  of  the  loss  sustained.  It  seems  that  the  policy 
in  suit  does,  in  terms,  require  such  a  certificate  to  be  furnished  when 
requested  by  the  insurer,  and  that  the  request  was  made  in  this  case- 
Thereafter,  a  certificate  was  furnished  to  the  defaidant,  which  is 
apparently  satisfactory  in  all  respects  save  that  it  was  not  made  out 
by  the  magistrate  or  notary  living  nearest  the  place  of  the  fire.  It 
is  conceded  that  there  was  such  an  officer  living  nearer  the  place  of 
the  fire  than  the  one  making  the  certificate,  but  as  be  declined  to  act 
the  plaintiff  procured  a  certificate  of  the  nearest  notary  who  was 
willing  to  act.  It  is  to  be  noticed  that  the  provision  which  requires 
this  certificate  is  one  which  relates  merely  to  the  procedure  after  the 
loss  has  occurred,  and  the  courts  of  this  State  are  inclined  to  be  liberal 
and  reasonable  in  their  construction  of  the  stipulations  of  a  contract 
of  insurance  which  prescribe  the  formal  acts  upon  the  part  of  the 
insured  necessary  to  the  recovery  of  his  loss.  (McNally  v.  Phoenix 
Ins.  Co.,  137  N.  Y.  389-398,  and  cases  there  cited.) 

In  this  case  we  think  that  the  plaintiff  has  done  all  that  could  be 
required  of  him;  he  certainly  could  not  compel  any  magistrate  or 
notary  to  furnish  the  certificate  called  for  by  the  defendant,  and  if 
upon  his  application  to  the  one  living  nearest  the  fire  he  was  met  with 
a  refusal  to  comply  with  his  request,  there  was  nothing  left  for  him 
to  do  but  to  apply  to  the  one  living  next  nearest.  The  defendant's 
contention  in  this  regard  is  extremely  technical,  and,  in  the  absence 
of  any  objection  to  the  person  making  the  certificate,  or  to  the  certif- 
icate itself ,  is  not  entitled  to  serious  consideration.*    *    *    * 

^  Only  a  portion  of  the  opinion  is  printed. — ^Eds. 

>  See  also,  Agricultural  Ins.  Co.  of  Watertown  v.  Bemiller  (1889),  70  Md.  400; 
Turley  v.  North  Am.  Fire  Ins.  Co.  (1841),  25  Wend.  (N.  Y.)  374;  O'NeiU  v. 
Massachusetts  Benefit  Assn.  (1892),  63  Hun  (N.  Y.),  292,  296;  McNaJly  v. 
Phoenix  Ins.  Co.  (1893),  137  N.  Y.  389,  397  et  seq.  Cf.  Paltrovitch  v.  Phoenix  Ins. 
Co.  (1894),  143  N.  Y.  73.— Eds. 
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EVEfiSON  T.  GENERAL  ACXJIDENT,  FIRE  AND  LIFE 
ASSURANCE  CORPORATION,  LIMITED 

In  the  Supreme  Judicial  Court  of  Massachusetts,  1909 
[Reported  in  202  Massachusetts,  169] 

CoNiUACT  upon  a  policy  of  accident  insurance  issued  by  the  d^end- 
ant,  to  recover  110,000  and  intere  t  thereon  for  the  accidental  loss 
ot  the  plaintiff's  right  hand,  which  was  injuiied  by  fire  in  a  burning 
building  on  November  18,  1907,  and  was  amputated  on  Novon- 
ber  22,  1907. 

RuGO,  J.  The  policy  required  that,  in  case  of  an  accident,  written 
notice  thereof  should  be  sent  to  the  defendant  ''as  soon  as  may  be 
possible."  ^  There  is  no  substantial  difference  in  the  meaning  of  these 
words  and  ''forthwith"  or  '^immediate"  which,  as  used  in  similar  con- 
tracts, have  been  often  before  the  courts.  They  mean  in  such  con- 
nection that  due  diligence  shall  be  used  to  said  the  notice  with  rea- 
sonable promptness.  Smith  v.  Scottish  Union  Ins.  Co.,  200  Maaa. 
50,  and  cases  cited.  Bennett  v.  iEtna  Ins.  Co.,  201  Mass.  554.  Cady 
V.  Fidelity  &  Casualty  Co.,  134  Wis.  322.  Edgefield  Manuf .  Co.  v. 
Maryland  Casualty  Co.,  78  S.  C.  73,  79.  The  plaintiff  was  injured 
at  a  lonely  camp  in  New  Brunswick,  on  the  early  morning  of  Novem- 
ber 18,  by  such  severe  burning  of  one  hand  as  to  require  its  amputa- 
tion two  days  later.  He  was  far  from  home  and  kindred.  The  notice 
was  sent  on  the  fourth  day  thereafter.  It  was  sufficiently  favorable 
to  the  d^endant  to  leave  it  to  the  jury  to  say,  in  view  of  these  cir- 
cumstances and  the  inferences  reasonably  to  be  drawn  from  them 
under  the  apt  and  comprehensive  instructions  given,  whether  the 
notice  was  sent  as  soon  as  was  possible.  Smith  v.  Scottish  Union 
Ins.  Co.,  200  Mass.  50.^ 

Exceptions  overruUd} 

^  ^'Complianoe  with  this  stipulation  is  a  condition  precedent  to  the  insurer's 
liability."  Sheldon,  J.,  in  Smith  y.  Scottish  Union  Ins.  Co.,  cited  in  the  principal 
case. — ^Eds. 

'  Only  so  much  of  opinion  as  deals  with  this  question  is  given. — ^Eds. 

*  See  also,  Fidelity  k  Deposit  Co.  v.  Courtney  (1901),  186  U.  S.  342.— Eds. 


LOCK  V.  WRIGHT  705 


CALLONELL  v.  BRIGGS 

In  the  King's  Bench,  1703 

[Reported  in  1  Salkeld,  112] 

An  agreem^it  was,  that  the  defendant  should  pay  so  much  money 
ox  months  after  the  bai^gain,  the  plaintiff  transferring  stock.  The 
plamtiff  at  the  same  time  gave  a  note  to  the  defendant  to  transfer 
the  stock,  the  defendant  paying,  etc.,  Holt,  C.  J.  If  either  party 
would  sue  upon  this  agreement  the  plaintiff,  for  not  paying,  or  the 
defendant  for  not  trsmsf erring,  the  one  must  aver  and  prove  a  transfer 
or  a  tender,  and  the  other  a.  payment  or  a  tender;  for  transferring  in 
the  first  bargain  was  a  conditi(m  precedent ;  and  though  there  be  mutual 
promises,  yet  if  one  thmg  be  the  consideration  of  the  other,  there  a 
performance  is  necessary  to  be  averred,  unless  a  certain  day  be  ap- 
pointed for  i>6rformance.  1  Saund.  319.  If  I  sell  you  my  horse  for 
£10  if  you  will  have  the  horse,  I  must  have  the  money,  or,  if  I  will 
have  the  money,  you  must  have  the  horse;  therefore  he  obliged  the 
plaintiff  either  to  prove  a  transfer,  or  a  tender  and  refusal  within 
the  NX  months. 


LOCK  V.  WRIGHT 

In  the  Kbg^s  Bench,  1723 

[Reported  in  1  Strange,  569] 

The  plaintiff  declares,  that  the  defendant  by  his  writing  indented 
agreed  with  the  plamtiff,  that  he,  the  defendant,  would  accept  of  the 
plaintiff  £500  fourth  subscription  so  soon  as  the  recapts  should  be 
delivered  out  by  the  company,  and  would  pay  for  the  same  £950  on 
November  5th  next  after  the  date  of  the  writing.  Then  he  avers,  % 
that  the  defendant  did  not  pay  the  money  at  the  day. 

The  defendant  demurs  generally,  and  Mr.  Lingard  'pro  d^endente 
objected  that  the  plaintiff  had  not  shown  the  delivery  of  any  receipts, 
or  an  impossibility  of  doing  it,  and  cited  1  Lutw.  245;  Salk.  171. 

Probyn,  cantray  answered,  That  there  were  mutual  remedies,  and, 
therefore,  it  need  not  be  shown.    1  Saund.  319;  Lev.  274. 

45 
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Eyre,  J.,  doubted  whether  here  was  a  mutual  remedy,  for  the 
plaintiff  does  not  covenant  to  deliver,  but  the  other  only  to  accept; 
to  which  Fortescue,  J.,  inclined.  Sed  per  Pratt,  C.  J.  The  tune  for 
payment  of  the  money  is  certain  at  .all  events;  but  as  for  the  delivery 
of  the  receipts,  that  was  left  uncertain,  because  it  was  impossible  to 
fix  a  time  for  that;  and  if  the  defendant  has  mad6  a  foolish  bargain  in 
undertaking  to  pay  the  money  on  November  6th,  whether  he  had  the 
re<!eipts  or  not,  we  cannot  help  him.  The  nature  of  these  eontracts  is 
for  the  other  pcuty  to  give  a  deed  obliging  himself  to  deliver  the  stock; 
but  even  upon  this  agreement  I  should  think  the  defendant  would 
have  his  remedy.  In  the  case  of  a  deed  poll,  if  the  kssee  entecs  and 
enjoys  the  land,  the  other  shall  maintain  debt  for  rent,  and  yet  the 
whole  is  the  words  of  the  lessor. 

Pasch.  8  Geo.  It  was  argued  a  second  time  by  West  pro  d^endenU. 
It  will  not  be  disputed  but  that  generally  speaking  the  word  pro  will 
create  a  condition  precedent.  1  Vent.  147;  2  Mod.  33;  1  Lev.  17; 
Salk.  112.  And  that  it  will  do  so  in  this  case,  if  I  can  clear  it  frcnn 
two  objections  that  have  been  made.  1.  That  here  is  a  mutual  rem- 
edy; aiid,  2.  That  here  is  a  particular  day  fixed  for  the  x>a3rniait  of 
money. 

As  to  the  first,  that  is  begging  the  question,  for  I  take  it  there  is  not 
a  mutual  remedy,  the  words  being  the  words  of  the  defendant  only, 
''That  he  will  accept  the  subscription,  and  pay  for  the  same,"  which 
lays  the  plaintiff  under  no  obligation  to  deliver  the  receipts.  1  Saund. 
320. 

2.  As  to  the  second  objection,  that  there  is  a  particular  day  ap- 
pouited  for  payment  of  the  money,  I  do  admit,  that  if  it  appeared 
upon  the  contract,  that  such  a  day  must  of  necessity  happen  before 
the  receipts  could  be  delivered,  it  would  then  be  very  difficult  to 
answer  it;  but  that  is  not  this  case,  for  the  company  might  if  they 
pleased  have  given  out  the  receipts,  and  that  brings  the  case  within 
the  distinction  laid  down  by  Holt,  L.  C.  J.,  in  the  case  of  Thorp  v. 
Thorp,  Salk.  171.  Besides,  it  is  observable,  that  this  is  an  entire 
covenant,  to  accept  and  pay,  so  that  he  is  not  to  pay  tiU  he  can  accept. 
•Lutw.  491. 

Reeve,  contra.  I  admit  the  first  part  of  Mr.  West's  argument,  but 
insist  on  the  two  objections  he  has  taken  notice  of,  as  sufficient  to 
bring  this  case  out  of  the  reach  of  that  general  doctrine. 

Here  is  a  certain  sum  to  be  paid  at  a  certain  day,  and  that  too  before 
the  other  part  of  the  contract  could  possibly  be  performed.  The 
Court  will  take  notice  of  the  South  Sea  acts,  and  by  that  of  7  Geo.  St. 
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2,  it  appears  the  receipts  could  not  be  delivered  by  November  6tb; 
8o  that  this  case  falls  within  the  first  distinction  of  Thorp  v.  Thorp, 
that  if  a  day  be  appointed  for  payment  of  the  money,  and  that  day 
is  to  happen  before  the  thing  can  be  performed,  an  action  may  be 
brought  for  the  money,  before  the  thing  be  done:  because  it  appears 
the  party  relied  upon  his  remedy. 

But  then,  say  they,  here  is  no  mutual  remedy.  But  I  take  it,  that 
this  being  an  agreement  by  indenture,  the  Court  wiU  intend  it  was 
executed  by  both  parties.  As  to  the  cases  they  are  all  of  parol  agree- 
ments, where  a  consideration  must  bear  to  make  it  a  binding  promise; 
but  here  the  action  will  be  maintainable  on  the  bare  covenant  to 
pay,  without  any  consideration  at  all,  and  therefore  the  "pro^  etc., 
may  be  left  out. 

Adjaumatur.  And  this  term  Pratt,  C.  J.,  delivered  the  resolution 
of  the  Court. . 

This  is  an  action  upon  a  deed  poll  made  by  the  defendant,  and 
whereby  he  covenants  to  accept  so  much  stock,  and  to  pay  for  the 
same,  and  the  plaintiff  in  an  action  for  the  money  has  not  averred  a 
delivery  or  tender  of  the  stock,  and  for  this  fault  we  are  all  of  opinion 
the  declaration  is  not  good. 

The  intent  of  the  parties  appears  to  be,  that  one  should  have  the 
money,  and  the  other  the  stock;  and  not  that  either  should  perform  his 
part  of  the  agreement,  and  lay  himself  at  the  mercy  of  the  other  for 
the  equivalent.  This  is  not  a  covenant  entered  into  by  both  parties, 
upon  which  each  will  have  his  mutual  remedy;  but  it  is  the  deed  poH 
of  the  defendant  only,  and,  therefore,  though  upon  delivery  or  tender 
of  the  stock  the  plaintiff  will  have  his  remedy  for  the  money,  yet  the 
defendant  on  the  other  side  upon  payment  of  the  money  will  have  no 
remedy  to  compel  the  delivery  of  the  stock;  and  having  no  such 
remedy  he  shall  not  be  obliged  to  pay  the  money,  till  the  consideration 
for  which  it  is  payable  is  performed. 

The  word  pro  will  be  either  a  condition  precedent  or  subsequent, 
as  will  best  answer  the  intent  of  the  parties;  in  this  case  it  must  be  a 
condition  precedent,  because  otherwise  the  intention  of  the  defendant 
to  have  the  stock  for  his  money  can  never  take  effect,  and  this  is 
proved  by  7  Co.  10,  and  1  Inst.  204,  where  the  annuity  pro  una  acra, 
says  the  book,  supposes  the  acre  to  be  first  granted. 

The  case  of  Callonell  v.  Briggs,  Salk.  112,  was  not  so  strong,  for 
there  was  a  promise  to  transfer,  which  gave  a  mutual  remedy;  but 
yet  Holt,  C.  J.,  held  the  plaintiff  to  show  a  tender,  because  that  was 
the  consideration  for  the  defendant's  payment  of  the  money.    And 
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the  case  be  there  puts  of  the  sale  of  a  horse  for  £10  is  exactly  the  same 
with  this. 

The  resolutions  that  were  mentioned  at  the  bar  of  the  case  of  Thorp 
V.  Thorp  are  9II  founded  on  great  reason,  and  the  first  of  them  is 
agreeable  to  the  resolution  of  this  case,  which  is  an  executory  con- 
tract, where  one  is  to  do  the  act,  and  for  the  doing  thereof  the  other 
is  to  pay. 

And  this  difference  between  a  mutual  covenant  and  a  deed  poll  is 
likewise  taken  and  allowed  in  the  case  of  Pordage  v.  Cole,  1  Saund. 
320,  where  the  Court  were  of  opinion  the  defendant  had  hi^  remedy, 
''otherwise  (says  the  book)  it  would  have  been,  if  the  deed  had  been 
the  words  of  the  defendant  only,''  which  is  this  case. 

For  these  reasons  we  are  all  of  opinion  the  defendant  must  have 
judgment. 


KANE  V.  HOOD 

In  the  Supreme  Judicial  Court  of  Massachusetts,  1832 
[Reported  in  13  Pickering,  281] 

(  '  >  • 

Assumpsit,  brought  by  the  executors  of  John  Innis  Clark.  Trial 
before  Shaw,  C.  J. 

The  plaintiff  rely  upon  an  unsealed  contract  made  by  Clark  and 
Hood,  dated  October  28th,  1803,  by  which  "  it  is  mutually  agreed,  that 
Hood  is  to  have  the  land,  etc.  (describing  certain  land  in  Somerset); 
in  consideration  of  which  the  said  Hood  is  to  pay  the  said  Clark 
$700,  $200  of  which  are  to  be  paid  in  ten  days,  half  the  remainder  in 
twelve  months,  and  the  other  half  in  two  years  from  the  above  date, 
with  the  interest  annually;  and  the  deed  to  be  executed  at  the  com- 
pleting of  the  last  payment." 

The  first  two  instalments  had  been  paid  and  received  before  the 
comm^cement  of  this  action. 

The  plaintiffs  neither  all^e  nor  prove  that  they  ever  made  or 
tendered,  or  offered  any  deed  or  conveyance  of  the  land,  but  they 
aver  that  Clark,  in  his  lifetime,  and  they,  in  their  capacity  of  execu- 
tors, since  his  decease,  have  always  been  ready  to  convey  the  land 
to  Hood,  and  to  execute  to  him  a  good  and  sufficient  deed  thereof, 
upon  his  complying  with  the  terms  of  the  contract  on  his  part,  and 
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that  they  are  here  in  Court  ready  to  execute  such  deed  upon  his 
complying  with  those  terms. 

The  defendant  contends,  that  the  two  first  mstahnents  being  fully 
paid,  the  agreements  of  the  parties  in  respect  to  the  last  instalment 
are  mutually  dependent  and  conditional,  and  neither  is  bound  to 
perform,  without  a  tender  of  performance  on  the  other  side,  to  be 
made  at  the  same  time. 

On  the  co^trary,  the  plaintiffs  contend,  that  the  promise  of  the 
defendant  is  independent,  and  that  he  was  bound  to  pay  at  the  time 
and.  conformably  to  the  terms  of  the  contract,  in  consideration  of  the 
engagement  of  Clark,  without  any  tender  of  performance  on  the  part 
of  the  plaintiflFs. 

The  plaintiffs  became  nonsuit,  subject  to  the  opinion  of  the  Colirt 
on  the  above  question. 

Shaw,  C,  J.,  delivered  the  opinion  of  the  Court.  This  is  a  contract 
not  under  seal,  but  the  same  rules  govern  the  construction  of  it  as 
those  applicable  to  cases  of  covenant.  The  only  <]ue6tion  which 
would  seem  to  be  presented  by  the  f  Acts  is,  whether  in  a  contract  be- 
tween parties,  relative  to  the  same  subject-matter,  some  stipulations 
may  be  mutual  and  independent,  and  others  dependent  and  mutually 
conditional;  and  this  question  was  settled  in  the  case  of  Couch  v. 
IngersoU,  2  Pick.  292.  Indeed  the  point  in  question  constituted  dis- 
tinctly the  groimd  of  decision  in  that  case,  because  the  plaintiff,  with- 
out having  tendered  performance  on  his  part,  recovered  on  a  breach  of 
one  covenant  because  it  was  independent,  and  failed  on  the  other, 
because  upon  the  construction  put  upon  it  by  the  Court,  it  was  in- 
dependent. 

In  the  present  case,  the. two, first  instalments  of  the  purchase- 
money  were  to  be  paid  before  the  time  fixed  for  the  conveyance  of 
the  land,  and  therefore  it  is  very  clear  they  are  independent.  Had 
a  suit  been  brought  for  either  of  them,  no  tender,  offer,  or  averment 
of  readiness  would  have  been  necessary,  and  no  defence  could,  have 
been  made.  The  obligation  of  the  defendant  to  pay  the  money  at  the 
times  stipulated  was  absolute  and  unconditional.  But  it  is  shown  by 
the  facts  that  the  first  two  instalments  were  fully  paid;  and  though 
payment  was  not  made  at  the  times  fixed,  yet  it  was  afterward 
accepted,  and  the  plaintiffs  affirmed  the  contract  by  suing  on  it.  Then 
the  question  is,  whether  the  payment  of  the  last  instalment  on  the 
one  side,  and  the  execution  and  tender  of  the  deed,  upon  payment 
being  made,  on  the  other,  were  not  dependent  and  conditional;  and 
we  think  they  were.   The  words  are,  "  and  the  other  half  in  two  years. 
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with  interest  annually,  and  the  deed  to  be  executed  at  the  completiog 
of  the  last  payment."  Suppose  the  whole  had  been  payable  at  once, 
instead  of  being  payable  by  instalments,  and  the  stipulation  hsSi  been 
to  pay  $700  in  two  years,  the  deed  to  be  executed  at  the  payment; 
upon  this  statement  of  the  question,  is  there  a  doubt  that  the  agree- 
ments would  have  been  mutually  dependent  and  conditional?  I 
think  not.  The  intent  of  the  parties  is  to  govern.  And  what  difference 
is  there,  whether  the  final  payment  is  the  whole  or  part,  the  remamder 
of  the  purchase-money  having  been  paid  and  accepted?  Where  the 
whole  purchase-money  is  to  be  paid  at  once  and  the  deed  is  to  be 
then  given,  the  covenants  are  held  to  be  dependent,  because  it  is 
unreasonable  to  presume  that  the  purchaser  intended  to  pay  the  whole 
consideration,  without  having  the  equivalent,  in  a  title  to  the  land 
purchased.  The  same  reason  appties  to  the  last  instalment.  An 
obvious  reason  why  the  first  and  second  instalments  should  be  paid 
without  having  a  deed  is,  that  the  vendor  was  to  withhold  the  title, 
as  a  security  for  the  purchase-money,  and  the  vendee  was  content 
to  rely  on  the  vendor's  contract  for  his  future  title;  but  no  such  reason 
applies  to  the  final  and  complete  payment  of  the  purchase-money. 
Whether,  therefore,  we  consider  the  particular  language  of  the  con- 
tract, or  the  general  intent  of  the  parties,  we  think  these  parts  (rf  the 
contract  were  mutually  dependent  and  conditional,  and  the  plaintiffs 
cannot  recover  without  averring  performance  or  an  offer  to  perform 
on  their  part., 
Plaintiff 8  nonauU} 


DUNHAM  A  DIMON  v.  PETTEE  A  MANN 

In  the  Court  of  Appeals  of  New  York,  1853 

[Reported  in  5  New  York,  508] 

This  was  an  action  brought  in  the  Court  of  Common. Pleas  of 
the  City  of  New  York,  upon  a  contract  made  between  the  plaintiffs 
and  the  defendants  in  the  following  form: 

''Sold  to  Messrs.  Pettee  &  Mann,  for  account  of  Messrs.  Dunham 
&  Dimon,  155  tons  (or  thereabout)  of  English  bar  iron,  as  per  specifi- 
cation of  the  same,  now  in  public  store  in  this  city,  at  $50  per  ton, 

1  See  Giles  v.  Giles  (1846),  9  Q.  B.  164;  Loud  v.  Pomona  Land  k  Water  Co. 
-^4),  153  U.  5.  564.— Eds. 
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as  per  custom-house  weigher's  return,  equal  to  six  months'  credit; 
but  payment  for  said  iron  is  to  be  made  as  follows,  to  wit ;  1750  to  be 
paid  now,  and  the  baliuice  is  to  be  paid  within  sixty  days  from  this 
date,  and  discount  is  to  be  made  on  the  bill  at  the  rate  of  seven  per 
o^it.  pet  annum,  reckoning  the  time  from  the  date  of  the  average 
payment  of  the  bill  until  the  end  of  the  six  months  above  named. 
The  sellers  are  to  hold  a  policy  of  insurance  on  the  iron  until  the  whole 
amount  is  paid;  and  the  buyers  are  to  pay  the  insurance  and  all 
storage  expenses  from  and  after  this  date.  It  is  understood  that  the 
iron  IS  to  be  paid  for  on  delivery  (within  the  sixty  da3rs  aforesaid), 
and  should  the  full  amount  not  be  paid  within  the  sixty  days  afore- 
said, Messrs.  Dunham  &  Dimon  wQl  be  at  liberty  to  sell  the  iron 
to  other  parties,  for  account  of  Messrs.  Pettee  &  Mann. 
"New  York,  March  12th,  1849. 

''Nathan  Caswell,  Broker." 

r 

The  contract  was  set  out  in  the  complaint,  and  it  was  alleged 
tiiat  the  defendants  paid  the  sum  of  $750  mentioned  in  it,  and  that 
the  plaintiffs  were  ready  and  willing  to  deliver  the  iron  to  the  defend- 
ants and  receive  the  balance  of  the  price  therefor,  and  in  all  respects 
to  comply  with  the  tenns  of  the  contract  on  their  part,  and  that 
they  within  the  sixty  days  mentioned  in  the  contract  offered  and 
tendered  to  the  defendants  the  iron,  but  that  the  latter  were  not 
ready  and  willing  to  receive  it  and  pay  the  balance  of  the  price,  and 
wholly  refused  so  to  do.  The  defendants  answered  admitting  the 
contract,  but  denied  that  the  plaintiffs  were  ready  and  willing  to 
comply  with  its  terms,  or  that  they  offered  or  tendered  the  iron 
to  the  defendants,  and  alleged  that  the  defendants  were  ready  and 
wilUng  to  receive  the  iron  and  to  pay  for  it  on  delivery,  and  that 
they  demanded  its  delivery  of  the  plaintiffs,  but  that  they  were  not 
aUe  to  deliver  it  and  refused  to  deliver  it.  The  plaintiff  replied  deny- 
ing the  all^ations  in  relation  to  their  refusal  to  deliver  the  iron.^ 

The  Coiirt  in  charging  the  jury  instructed  them  that  the  principal 
question  for  them  to  decide  was,  ''Have  the  defendants  on  their 
part  during  the  sixty  days  demanded  the  iron,  and  in  readiness  to 
pay  on  their  part,  demanded  the  delivery;  that  going  through  the 
form  of  a  demand  without  the  ability  or  intention  to  pay,  could  not 
put  the  plaintiffs  in  default."  The  defendants  seasonably  excepted 
to  the  chai^ge.  The  jury  found  a  verdict  for  the  plaintiffs  for  $753.38, 
and  judgment  was  entered  thereon. 

>  Statement  abridged. — Eds. 
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The  defendants  appealed  to  this  Court. 

RtJGGLEs,  C.  J.  Under  the  contract  of  sale,  the  delivay  of  ibe 
iron  and  the  payment  oi  the  money  were  things  to  be  done  at  one  and 
the  same  time.  The  plaintiffs  were  not  bound  to  deliver  the  iron 
unless  the  defendants  at  the  same  time  paid  the  money;  and  the  de- 
fendants were  not  bound  to  pay  the  price  unless  the  plaintiffs  at  the 
same  time  delivered  the  thing  sold,  or  was  ready  to  deliver  it.  The 
obligations  to  deliver  on  the  one  part  and  to  pay  on  the  otiier,  were 
mutual  and  dependent.  If  the  buyer  in  a  cade  of  this  sort  fails  to 
pay  or  offer  to  pay  within  the  time  specified  for  mutual  performance, 
the  seller  is  discharged  from  liability  to  answer  in  damages  for  not 
delivering  the  thing  sold.  But  it  does  not  follow  that  the  seller,  in 
such  case,  is  entitled  from  the  mere  default  of  the  buyer  to  recover 
the  purchase-money.  To  entitle  the  seller  to  recover  the  price,  he 
must  show  not  'only  that  the  purchaser  failed  to  pay,  but  that  he 
himself  was  ready  and  offered  to  deliver  the  goods.  (12  Johns.  209, 
Porter  V.  Rose;  20  id.  130.) 

The  issue  between  the  parties  was  framed  upon  a  correct  view  of 
the  legal  question  between  them.  The  plaintiffs  averred  that  they 
were  ready  and  willing,  and  offered  to  deliver  the  iron  within  the  time 
specified  in  the  contract,  and  this  avennent  was  denied  by  tb^  de- 
fendants in  their  answer;  and  this  was  the  question  which  ought  to 
have  been  put  to  the  jury.  Instead  of  that  the  judge  charged  the 
jury  that  the  principal  question  for  them  to  decide  was,  "  Have  the 
defendants  on  their  part  during  the  sixty  days  demanded  the  iron, 
and  in  readiness  to  pay  on  their  part  offered  to  pay  the  money  on 
delivery?"  If  this  had  been  an  action  by  the  purchaser  against  the 
seller,  for  the  nonnlelivery  of  the  goods,  the  charge  would  have  been 
right,  because  the  purchaser  is  boimd,  on  a  contract  of  this  kind,  to 
show  a  readiness  and  an  offer  to  perform  before  he  can  require  the 
seller  to  deliver.  Whichever  party  seeks  to  enforce  the  contract 
against  the  other  must  show  x)erformance  or  tender  of  performance. 
Until  that  be  shown  he  is  himself  in  default.  The  plaintiffs  in  this 
case  are  seeking  to  enforce  the  contract,  and  the  judge  should  have 
told  the  jury  that  to  entitle  them  to  recover  they  were  bound  to 
show  an  offer  of  performance,  whether  the  defendants  were  ready  or 
not.  But  the  case  was  put  to  the  jury  on  the  question  whether  the 
defendants  had  offered  to  pay;  and  if  they  had  not,  the  jury  were  in- 
structed in  effect  to  find  for  the  plaintiff,  whether  he  had  offered  to 
deliver  or  not,  thus  making  the  payment  by  the  defendant  a  duty 
precedent  to  the  delivery  when  in  truth  it  was  concurrent  merely; 
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* 

and  allowing  the  plaintiff  to  recover  in  a  case  in  whioh  neither  party 
had  dhown  a  readiness  and  offer  of  performance.  In  this  the  judge 
charged  erroneously,  and  on  this  ground  the  judgment  below  must  be 
reversed  and  a  new  trial  ordered. 

Gardiner,  Jbwett,  Johnson,  and  Taooart,  JJ.,  concurred  with 
the  chief  judge. 

Morse  and  Willard,  JJ.,  dissented,  and  were  for  the  aflSrmance 
of  the  judgment. 

Mason,  J.,  did  not  hear  the  argument. 

Jvdgmerit  reversed  and  a  new  trial  ordered. 


(h)  Implied  in  law 

... 

WHITCALFE  v.  JONES 

In  the  Queen's  Bench,  1599 

[Reported  in  Moore  (K.  B.)  674] 

.  Action  on  the  case  upon  assumpit;  the  consideration  was  ihat 
the  plaintiff  should  undertake  to  pay  to  a  third  party  a  debt  which 
the  defendant  owed  to  that  party.  And  this  was  held  to  be  a  good 
consideration,  even  though  plaintiff  did  not  all^e  the  pa3rment  of 
the  money:  by  the  whole  court.* 


NICHOI£  AND  HAYNBRED 

In  the  Common  Pleas,  1615 

[Reported  in  Hobart,  88] 

Assumpsit.  Nichols  brought  an  assimipsit  against  Raynbred, 
declaring  that  in  consideraticm  that  Nichols  promised  to  deliver  the 
defendant  to  his  own  use  a  cow,  the  defendant  promised  to  deliver 
him  50  shillings:  adjudged  for  the  plaintiff  in  both  Courts,  that  the 

1  Accardy  Qower  v.  Capper  (1596),  Cro.  BUS.  5i3.  Cf.  Lea  v.  Eselby  (1603)» 
Cro.  Elia.  888.~Ed8. 
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plaintiff  need  not  to  aver  the  delivery  of  the  cow,  because  it  ia  promise 
for  promise.  Note  here  the  promises  must  be  at  one  instant,  for  else 
they  will  be  both  nuda  pacta.^ 


THORP'S  CASE 

In  the  King's  Bench,  1639 

[Reported  in  March,  N.  R.,  75] 

In  an  action  upon  the  case  upon  aaaumpsU,  it  was  agreed  by  the 
whole  Court,  that  where  there  is  a  mutual  promise,  viz. :  A.  promiseth 
to  B.  that  he  will  do  such  a  thing;  and  B.  promiseth  to  A.  that  in 
consideration  thereof,  that  he  will  do  another  thing;  if  A.  bring  an 
action  against  B.  and  allege  a  breach  in  non  fadendo^  and  saith  that 
he  is  ready  to  do  the  thing  which  he  promised,  but  that  the  other  re- 
fused to  accept  of  it :  notwithstanding  the  breach  is  well  laid,  and  the 
action  well  lieth;  for  it  was  idle,  and  more  than  the  plaintiff  was  com- 
pelled to  do,  to  show  that  paraius  est  to  do  the  thing  which  he  prom- 
ised: so  that  if  there  were  a  breach  upon  the  part  of  the  defendant, 
it  is  sufficient,  and  if  there  was  a  breach  on  the  plaintiff's  part,  the 
defendant  ought  to  bring  his  action  for  it.  And  the  difference  was 
taken  by  Bramston,  where  the  promise  is  conditional,  and  where 
absolute,  as  in  our  case.  And  agreeing  with  this  difference,  it  was 
said  at  the  Bar  and  Bench,  that  it  was  adjudged.' 


PORDAGE  V.  COLE 

In  the  King's  Bench,  1669 

[Reported  in  1  Saunders,  319] 

Dbbt  upon  a  specialty  for  £774  lbs.  The  plaintiff  declaies  that 
the  defendant,  by  his  certain  writing  of  agreement  made  at,  etc.,  by 
the  plaintiff  by  the  name,  etc.,  and  the  defendant  by  the  name» 

1  See  Caton  v.  Dixon  (1039),  1  Rol.  Abr.  41§,  pi.  8.— Eda. 
<  See  also  Beany  v.  Turner  (1670),  1  Mod.  61,  2  Keb.  666,  1  Lev.  203;  Cole  v. 
ShaUett  (1682),  3  Lev.  41.— Eda. 
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«te.;  and. brings  the  deed  into  court,  etc.,  it  was  agreed  between  the 
plaintiff  and  defendant  in  manner  and  form  following — viz.,  that  the 
defendant  should  give  to  the  plaintiff  the  sum  of  £775  for  all  his  lands, 
with  ia  hoi:ise  called  Ashmole  House  thereunto  belonging,  with  the 
brewing  vessels  remaining  in  the  said  house,  and  with  the  malt-mill 
imd  wheelbarrow;  and  that,  in  pursuance  of  the  said  agreement,  the 
defendant  had  given  to  the  plaintiff  5^.  as  an  earnest;  and  it  was  by 
the  said  writing  further  agreed  between  the  plaintiff  and  defendant, 
that  the  defendant  should  pay  to  the  plaintiff  the  residue  of  the 
said  sum  of  £775  a  week  after  the  feast  of  St.  John  the  Bi4>ti8t  then 
next  following  (all  other  movables,  with  the  com  upon  the  ground, 
exc^t).  And  although  the  defendant  has  paid  5^.,  parcel,  etc.,  yet 
the  said  defendant,  although  often  requested,  has  not  paid  the  residue 
to  the  damage,  etc.  The  defendant  prays  oyer  of  the  specialty,  which 
is  entered  in  fuBC  verba,  to  wit:  "May  11th,  1668.  It  is  a^^^ed  be- 
tween Dr.  John  Pordage  and  Bassett  Cole,  Esq.,  that  the  said  Bassett 
Cole  shall  give  unto  the  said  doctor  £775  for  all  his  lands,  with  Ash- 
mole House  thereunto  belonging,  with  the  brewing-vessels  as  they 
are  now  remaining  in  the  said  house,  and  with  the  malt-mill  and 
wheelbarrow.  In  witness  whereof  we  do  put  our  hands  and  seals, 
mutuaUy  given  as  earnest  in  performance  of  this  5^.,  the  money  to 
be  paid  before  midsummeri  1668;  all  other  movables,  with  the  com 
upon  the  ground  excepted."  And  upon  oyer  thereof  the  defendant 
demurs.  And  Withins,  of  counsel  with  the  defendant,  took  several 
exceptions  to  the  declaration.  The  great  exception  was  that  the 
plaintiff  in  his  declaration  has  not  averred  that  he  had  conveyed  the 
lands,  or  at  least  tendered  a  conveyance  of  tiiem;  for  tiie  defendanj 
has  no  remedy  to  obtain  the  lands,  and  therefore  the  plaintiff  ought 
to  have  conveyed  them,  or  tendered  a  conveyance  of  them,  before  he 
brought  his  action  for  the  money.^  And  it  was  argued  by  Withins, 
that  if  by  one  single  deed  two  things  are  to  be  performed — ^namely, 
one  by  the  plaintiff  and  the  other  by  the  defendant,  if  there  be  no 
mutual  remedy,  the  plaintiff  ought  to  aver  performance  of  his  part; 
Trin.  12  Jac.  1  between  Holden  v.  Taylor,'  Ughtred's  Case,*  and  Sir 
Richard  Pool's  case  there  cited;  and  Gray's  Case;  ^  and  that  the  word 
(pro)  made  a  condition  in  things  executory.^  And  here  in  this  case 
it  is  a  condition  precedent  which  ought  to  be  performed  before  the 
action  brought,  wherefore  he  prayed  judgment  for  the  defendant. 

^  Only  so  much  of  the  case  is  given  as  relates  to  this  exception. — ^Eds. 

*  1  RoU.  Abr.  618  (C),  pl-  2-3.  '  7  RejJ.  10. 

*  6  Rep.  78-79;  S.  C.  Cro.  Eliz.  405.  » Co.  Litt.  204o. 


716  OPERATION  OF  CONTRACTS 

But  it  was  adjudged  by  the  Court,  that  the  action  was  well  brought 
without  an  averment  of  the  conveyance  of  the  land;  because  it  ahall 
be  intended  that  both  parties  have  sealed  the  specialty.  And  if  the 
plaintiff  has  not  conveyed  the  land  to  the  defendant,  he  has  also  an 
action  of  covenant  against  the  plaintiff  upon  the  agreement  contained 
in  the  deed,  which  amounts  to  a  covenant  on  the  part  Of  the  plaintiff 
to  convey  the  land;  and  so  each  party  has  mutual  remedy  against 
the  other.  But  it  might  be  otherwise  if  the  specialty  had  been  the 
words  of  the  defendant  only,  and  not  the  words  of  both  psrties  by 
way  of  agreement  as  it  is  here.  And  by  the  conclusion  of  the  deed  it 
is  said  that  both  parties  had  sealed  it,  and  therefore  jtidgment  ^as 
given  for  the  plaintiff,  which  was  afterward  affirmed  in  the  Exchequer 
Chamber,  Trin«  22  of  King  Charles  the  Second.^ 


THORP  V.  THORP 

In  the  King's  Bench,  1701 

[Reported  in  12  Modem  Reports,  455] 

Error  from  the  Court  of  Common  Pleas  of  a  judgmeht  in  an 
action  on  the  case,  wherein  the  plaintiff  declared  that  the  defendant 
had  and  held  of  him,  by  way  of  mortgage,  two  closes  of  copyhold 
lands;  and  that  there  was  a  discourse  between  them  concerning  the 
plaintiff's  releasing  his  equity  of  redemption  therein  to  the  defendant, 
and  concerning  divers  siuns  of  money  due  from  the  plaintiff  to  the 
defendant  upon  the  said  mortgage;  ux)on  which  the  plaintiff  did  agree 
with  the  defendant  that  he  would  release  to  him  the  said  equity  of 
redemption,  in  consideration  of  which^the  defendant  did  agree  with 
the  plaintiff  to  pay  him  £7  above  all  that  was  due,  and  that  in  con- 
sideration that  the  plaintiff  promised  the  defendant  to  perform  all 
of  his  side,  the  defendant  promised  the  plaintiff  to  perform  of  his  side; 
and  avers  that  he  did  perform  all  on  his,  the  plaintiff's  side,  but  that 
the  defendant  paid  £1  7$.  of  the  said  £7  and  no  more,  etc. 

To  this  the  defendant  pleads  in  bar  that  long  after  the  promise — 
viz.,  July  29th,  1694,  the  plaintiff  did,  by  indenture  made  betwe^i 
him  and  the  defendant,  release  to  the  defendant,  "all  manner  of  ac- 
tions, suits,  debts,  duties,  sum  and  sums  of  money,  and  all  demands 

*  See  also  Mattock,  Executor,  of  Southwood,  v.  Kinglake  (1839),  10  Ad.  A  El. 
60.— Eda. 
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whatsoever^  which  ever  he  had,  or  he,  his  heirs,  executors,  or  sksm^a 
ever  should  have,  for  or  by  reason  of  any  thing,  matter  or  demand 
whatsoever." 

■ 

Upon  oyer  of  this  deed  of  release  it  recited  the  said  mortgage,  and 
released  ''all  provisoes  therein,  and  all  his  estate,  right,  title,  and 
interest  in  the  said  close,  both  in  law  and  equity;"  and  then  follows 
the  foregoing  clause. 

And  upon  this  the  {rfaintiff  demurred,  and  judgment  for  the  plains 
tiff  in  the  Court  of  C!ommon  Pleas. 

Holt,  C.  J.  We  all  agree  that  the  promise  was  not  discharged 
by  this  release.  It  was  urged  at  the  Bar  by  Cowper  that  if  the  plain- 
tiff might  have  founded  an  action  upoii  the  mutual  promise  and 
agreement  b^oro  any  performance  on  his  part,  that  certainly  this 
release  would  have  barred  him;'  and  the  consequence  is  v^ry  true 
and  necessary,  if  that  were  the  case.  And  by  the  same  reason,  if 
he  could  not  bring  an  action  before  such  time  as  he  had  made  a  re* 
lease,  there  is  no  color  for  the  release  to  bar  him,  for  till  he  makes 
the  release  in  this  case,  if  he  has  no  title  to  the  £7,  then  till  release 
there  is  no  right  of  action;  and  then  they  do  not  lie  in  demand  till 
release,  and  that  a  release  of  ''all  demands"  will  not  release  a  thing 
tiiat  does  not  lie  in  demand  at  that  tune.  See  2  Cro.  171;  5  Co.  70; 
Hoe's  Case.  A  release  to  bail  in  the  King's  Bench  before  judgment 
against  the  principal  is  not  good,  because  till  then  the  cause  of  action 
18  uncertain  and  therefore  not  demandable. 

So  the  whcrfe  question  wiU  be  here  whether  the  plaintiff  could 
have  an  action  before  the  release.  And  as  to  that  it  has  been  urged 
that  in  this  case  there  were  mutual  promises,  and  the  one  promise 
is  the  consideration  of  the  other;  and  that  then  he  that  brings  the 
action  needs  not  aver  any  performance  of  his  side;  and  this  likewise 
would  be  a  true  and  necessary  consequence  if  the  premises  wero  true. 
But  where  the  one  promise  is  the  consideration  of  the  other,  and  where 
the  performance,  and  not  the  promise  is  it^  is  to  be  gathered  from  the 
words  and  nature  of  the  agreement,  and  depends  entirely  thereupon, 
for  if  in  this  case  thero  were  a  positive  promise  that  one  should  re* 
lease  his  equity  of  redemption,  and  on  the  other  side  that  the  other 
would  pay  £7,  then  the  one  might  bring  his  action  without  any  aver* 
ment  of  performance;  but  this  agreement  is  not  so,  but  that  the  plain- 
tiff should  release  his  equity  of  redemption,  in  consideraticm  whereof 
the  defendant  was  to  pay  him  £7,  so  that  the  release  is  the  considera- 
tion, and  therefore  being  executory  is  a  condition  precedent  which 
must  be  averred.    And  whereas  there  seems  to  be  a  variance  in  the 
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promises,  yet  it  was  adjudged  the  action  would  not  lie  for  the  money 
without  making  the  assurance  first.  This  case,  as  it  is  there  reported, 
is  intricate,  and  requires  consideration  to  make  this  construction 
upon  it;  but  upon  examination  it  is  a  full  authority  in  point.  Dy.  76, 
pi.  3.  A.  agrees  to  deliver  B.  a  hawk  at  midsiunmer,  for  which  he 
agrees  to  pay  him  a  horse  at  Michaelmas;  there  if  a  hawk  be  not  de- 
livered at  midsummer,  there  shall  be  no  horse  delivered  at  Michael- 
mas, nor  any  r^o^y  for  it.  Ughtre4's  Case  has  afforded  a  ground 
for  a  variety  of  opinions  upon  this  question,  but  such  as  seem  against 
these  diversities  laid  down  by  me  shall  receive  a  full  answer.  And 
in  1  Roll.  Ab.  414  are  several  cases  which  have  been  urged  against 
me.  The  first  is  said  to  have  been  in  Michaehnas  Term,  in  the  seventh 
year  of  James  the  First,  and  it  was  a  charter  partie  between  A.  and 
B.  by  which  A.  covenants  to  go  a  voyage,  and  take  in  several  ladings 
at  several  ports  beyond  the  seas,  and  letum  with  them  home;  B.  cove- 
nants to  pay  A.  for  all  that  voyage  £147  at  a  day,  whether  after  or 
before  the  voyage  is  l^t  in  doubt  by  the  Book;  and  there  it  was  ad- 
judge there  inight  have  an.action.  lain. for  the  money  without  aver- 
ment of  perfonipance  of  the  voyage,  and  this  seems  an  authority  in 
point  against  me.  But,  first,  it  does  not  appear  there  but  that  the  day 
of  payment  was  before  the  voyage  performed;  but  a  full  answer  to 
it  is  that  there  was  a  writ  of  error  brought,  and  that  judgment 
reversed  for  want  .of  an  averment.  See  3  Bulst.  147.  Bolle  reports 
the  judgment  in  the  Cbmmon  Pleas,  in  the  seventh  year  of  James  the 
First,  but  it  seems  had  not  seen  the  reversal  thereof,  which  was  in 
the  ninth  year  pf  James  the  First,  two  years  after,  as  it  is  in  Bulstrode, 
where  it  is  adjudged  that  ipro  totd  transfretatione  is  a  condition  prec- 
edent, and  that  its  being  in  mutual  coveiiants  makes  no  alteration. 
Then  there  is  1  Boll.  Abr.  415,  said  to  be  in  Michaelmas  Term,  in  the 
fifteenth  year  of  Charles  the  First,  and  it  seepis  also  against  me  m 
point.  There  w;ere  articles  of  agreement  made  by  A.  in  behalf  of  B.  of 
the  one  part,  and  C.  of  the  other  part,  where  it  was  covenanted  by  A. 
that  B.  for  consideration  hereafter  expressed,  should  convey  certain 
lands  to  C;  C.  on  his  part,  for  the  consideration  ^foresaid,  covenanted 
to  pay  B.  £156;  and  it  was  adjudged  that  the  assuring  the  land  was 
not  a  condition  precedent.  But  thjs  case  does  not  come  up  to  ours, 
for  there  is  an  express  covenant  that  (for  consideration  hereafter  ex- 
pressed) B.  would  convey  to  C.  and  C.  (upon,  consideration  aforesaid) 
covenants  to  pay  the  money,  and  that  must  be  for  as  much  as  A.  hath 
covenanted  that  B.  should  assure  lands  for  consideration  hereafter 
mentioned — ^that  is,  that  B.  hath  covenanted  to  pay  so  much  money, 
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for  it  18  pro  consideraiione  prcBdidd;  and  the  question  is,  What  is 
meant  by  the  words  pro  constderatione  prcBcKctdf  It  is  not  said,  ^'for 
consideration  of  conveyance  of  the  land/'  but  pro  eonsfideraJbUme 
prcediddf  which  must  be  understood  in  consideration  of  the  agree- 
ment that  B.  should  convey,  etc.,  for  the  one  covenants  for  considera^ 
tion  hereafter  mentioned,  which  must  be  the  covenant  for  pa3rment 
of  the  money,  and  the  other  covenants  for  consideration  aforesaid, 
which  must  be  that  A.  covenanted  that  B.  should  convey.  But  I 
must  needs  say  there  is  another  home  case;  it  was  also  in  the  time  of 
King  Charles  the  First,  and  it  was  on  mutual  promises  to  stand  to  an 
award  between  A.  and  B.  and  laid  in  consideration  A.  on  his  part  did 
promise  to  stand  to  the  award,  B.  on  his  part  did  promise  to  stand  to 
it;  and  the  award  was  made  that  A.  should  pay  B.  £10  in  considera- 
tion whereof  B.  should  enter  into  an  obligation  to  release  unto  A.  ail 
actions;  A.  brings  an  action  against  B.  for  not  entering  into  the  obliga- 
tion according  to  the  award;  and  he  did  aver  that  he  had  done  all  on 
his  part,  but  that  B.  had  not  entered  into  the  obligation,  and  the  ex- 
ception was  taken  that  there  was  no  averment  ef  the  payi^ent  of  the 
£10,  in  consideration  whereof  he  was  to  have  entered  into  the  bond, 
but  it  was  said  there  needed  no  averment,  and  this  is  full  against  me. 
But  RoUe  himself  there  sa}^  the  Court  were  divided.  And  1  Cro.  384 
gives  a  quite  contrary  rex)ort  of  the  case,  and  says  Jones  and  Berkely 
held  it  a  condition  precedent  against  Croke;  so  I  rather  believe  Croke, 
who  was  one  of  the  judges,  and  tells  you  himself  was  of  a  contrary 
opinion.  And  as  to  Haye's  Case,  which  is  also  in  1  Roll.  Abr.  vbi 
supra,  it  is  reported  1  Cro.  433,  and  it  has  no  such  i)oint  in  it.  These 
authorities  therefore  are  well  answered.  There  are  some  other  scat- 
tered authorities  in  the  books  of  this  kind.  But  let  us  now  see  the 
reason  of  the  thing.  What  is  the  reascHi  that  mutual  promises  shall 
bear  an  action  without  performance?  One's  bargain  is  to  be  performed 
according  as  he  makes  it.  If  he  make  a  baigain,  and  rely  on  the 
other's  covenant  or  promise  to  have  what  he  would  have  done  to  him, 
it  is  his  own  fault.  If  the  agreement  be  that  A.  shall  have  the  horse  of 
B.,  and  A.  agree  that  B.  shall  have  his  money,  they  may  make  if  so, 
and  then  there  needs  no  averment  of  performance  to  maintain  an 
action  on  either  side;  but  if  it  appear  by  the  agreement  that  the  plain 
intent  of  either  party  was  to  have  the  thing  to  be  done  to  him  per- 
formed, before  his  doing  what  he  undertakes  of  his  side,  it  must  be 
then  averred,  as  where  a  man  agrees  to  give  so  much  money  for  a 
horse,  it  is  plain  he  meant  to  have  the  horse  first,  and  therefore  he 
says  the  money  shall  be  given  for  the  horse.    And  it  would  be  very 
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dangerous  to  make  every  cursory  agreement  of  parties  to  amount 
to  mutual  promises  to  bear  an  action  without  averment  of  perform- 
ance; and  therefore  if  two  meet,  and  the  one  has  a  horse  to  sell,  and 
the  other  would  buy  one,  and  they  agree  on  the  prixse,  and  then  part 
without  any  earnest,  or  reducing  the  matter  sol^nnly  into  writing, 
there,  though  there  be  no  words  of  condition  precedent,  such  cursory 
agreement  ought  not  to  be  admitted  as  evidence  of  a  mutual  agree- 
ment; and  it  ought  not  to  pass  for  a  contract,  but  rather  for  a  bare 
communication.  SeeDy.  30, — 24;  Style,  32.  But  if  there  be  a  solenm 
transaction,  as  writing,  as  that  A.  would  deliver  his  horse  to  B.  and  no 
time  appointed,  and  that  B.  should  pay  so  much  money  to  A.  there, 
if  there  be  not  the  word  ''for"  or  other  words  of  condition  precedent, 
a  mutual  action  will  lie  without  averment  of  performance;  but  if  it 
be  only  a  discourse,  without  the  solemnity  of  writing,  earnest,  etc., 
it  ought  not  to  be  allowed.  There  is  a  case  m  2  Mod.  33.  In  dssump- 
ait  the  plaintiff  declared  that  in  consideration  that  he  promised  to 
assign  to  the  defendant  his  interest  in  certain  land,  the  defendant 
promised  to  pay  him  proinde  so  much  money,  and  averred  that  he 
offered  to  assign  the  interest;  but  that  nuitter  being  not  well  pleaded, 
the  question  was,  whether  it  was  necessary  to  aver  performance,  and 
held  on  the  reason  of  Ughtred's  case  that  it  was  not.  And  this  will 
be  a  light  to  the  reasons  of  North  v.  Wild  there.  See  Style,  186. 
Covenants  were  between  A.  and  B.  that  A.  should  bring  500  soldiers 
to  such  a  place  by  a  day  certain  to  be  transported,  and  that  B.  should 
attend  there  then  with  ships  to  transport  them,  and  both  parties  failed; 
and  the  question  was  whether,  though  A.  had  brought  no  soldiers,  B. 
had  broke  his  covenant,  in  not  being  ready  with  ships;  and  held  that  B. 
had  broke  his  covenant,  though  A.  had  not  brought  the  soldiers.  But 
this  differs  from  our  case,  for  there  are  two  distinct  acts  to  be  done, 
one  is  to  be  ready  with  the  soldiers  and  the  other  with  ships,  and  the 
performance  of  the  one  does  not  depend  upon  the  other;  the  doing 
of  the  one  is  not  the  reward  for  the  doing  of  the  other,  but  they  are 
distinct  acts,  and  each  party  to  do  his  part;  there  was  also  a  day  ap- 
pomted.  And  this  is  not  a  hard  case,  for  they  are  mutual  acts  not  de- 
pending the  one  on  the  other.  But  in  our  case  the  money  was  to  be 
paid  for  the  release,  and  a  vast  difference.  And  the  £7  being  not  to 
be  paid  in  consideration  of  making  the  release,  the  words  "in  consider- 
ation" make  a  condition  precedent,  which  till  performed  does  not 
entitle  the  plaintiff  to  action.  Then  the  £7  were  not  demandable 
here,  and  consequently  not  dischargeable  by  the  general  release  of 
all  demands. 
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Another  objection  was  that  the  plaintiff  had  not  averred  a  release 
given  or  tendered  by  him,  as  he  ought  to  have  done.  But  here  suffi- 
cient appears  that  it  was  done,  for  he  avers  performance  of  all  that 
was  to  be  done  on  his  side;  and  that  general  averment,  though  in- 
formal, and  beside  wants  time  and  place,  for  which  it  had  been  bad 
on  demurrer,  is  helped  by  the  defendant's  passing  it  over  and  pleading 
a  release,  whereby  he  admits  the  plaintiff  had  a  cause  of  action. 
And  there  are  stronger  cases  than  this  in  the  books,  where  pleading 
over  has  helped  an  insufficient  declaration.  3  H.  6,  8.  Debt  upon  in- 
dentures, in  which  there  was  a  penalty,  in  which  the  defendant  did 
bind  himself,  if  he  did  not  perform  all  the  covenants  in  the  said  in- 
dentures; and  regularly  in  such  cases  the  way  is  for  the  plaintiff  to 
set  forth  the  indentures,  and  to  assign  breach  of  one  of  the  covenants 
in  certain;  and  in  debt  for  the  penalty  he  said  generally,  that  the 
defendant  had  broke  all  the  covenants  in  that  indenture  without 
showing  any  one  in  certain;  the  defendant  pleaded  a  collateral  matter 
in  bar,  and  adjudged  the  declaration  had  been  bad  on  demurrer, 
but  that  the  plea  over  cured  it,  though  the  breach  was  double  and 
imcertain.  9  H.  6,  16,  19.  And  it  was  so  adjudged  in  this  Court  in 
Bernard  v.  Michel.^  But  a  full  authority  is  that  of  Vivian  v.  Ship- 
ping,^ though  they  agreed  the  money  awarded  was  to  be  paid  before 
the  other  was  to  enter  into  the  obligation  to  the  plaintiff;  yet  the 
plaintiff  did  not  expressly  aver  payment,  but  generally,  as  here,  that 
he  had  performed  all  on  his  side,  and  that  was  adjudged  good  after 
plea  pleaded.  So  we  all  agree  the  judgment  ought  to  be  affirmed,  for 
there  was  no  money  due  to  the  plaintiff  till  release  of  the  equity  of 
redemption,  and  therefore  none  demandable  till  then,  and  conse- 
quently a  release  of  all  demands  could  not  bar  it.' 

Note. — In  this  case  Cowper  offered  this  diversity  in  relation  to 
mutual  promises,  that  where  the  promise  is  of  a  valuable  thing  to 
the  defendant,  there  such  promise,  without  any  performance,  may 
be  a  good  consideration;  but  where  the  promise  is  not  of  a  thing 
valuable,  but  may  be  a  consideration,  because  a  trouble  to  the  party 
promising;  there  such  promise,  without  a  performance,  cannot  be 
a  consideration,  because  such  promise  cannot  be  a  trouble. 

But  per  Holt,  C.  J.,  no  diversity  at  all,  but  the  cases  are  the  same 
upon  the  learning  laid  down  above.^ 

» 1  Vent.  114,  126;  S.  C.  2  Keb.  754,  766.  « Cro.  Car.  384. 

*  The  judgment  therefore  was  affirmed.    S.  C.  1  Ld.  Ray.  667. 

*  In  Thomas  v.  Cadwallader  (1744),  Willes,  496  [anU,  p.  640],  Lord  Willes,  C.  J., 
said:  "But  I  expressed  my  dislike  of  those  cases,  though  they  are  too  many  to  be 
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In  the  King's  Bench,  1773 

[Cited  in  Douglas,  688] 

Action  of  debt,  for  non-performance  of  covenants  contained  in 
certain  articles  of  agreement  between  the  plaintiff  and  the  defendant. 
The  declaration  stated:  That,  by  articles  made  March  24th,  1770, 
the  plaintiff,  for  the  considerations  thereinafter  mentioned,  cov- 
enanted with  the  defendant  to  serve  him  for  one  year  and  a  quarter 
next  ensuing,  as  a  covenant-servant,  in  his  trade  of  a  silk-mercer,  at 
£200  a  year,  and  in  consideration  of  the  premises,  the  defendant 
covenanted,  that  at  the  end  of  the  year  and  a  quarter,  he  would  give 
up  his  busmess  of  a  mercer  to  the  plaintiff,  and  a  nephew  of  the  de- 
fendant, or  some  Other  person  to  be  nominated  by  the  defendant, 
and  give  up  to  them  his  stock  in  trade,  at  a  fair  valuation;  and  that 
between  the  young  traders  deeds  of  partnership  should  be  executed 
for  fourteen  years,  and  from  and  immediately  after  the  execution  of 
the  said  deeds,  the  defendant  would  permit  the  said  young  traders  to 
carry  on  the  said  business  in  the  defendant's  house.  Then  the  dec- 
laration stated  a  covenant  by  the  plaintiff,  that  he  would  accept  the 
business  and  stock  in  trade,  at  a  fair  valuation,  with  the  defendant's 
nephew,  or  such  other  person,  etc.,  and  execute  such  deeds  of  partner- 
ship, and,  further,  that  the  plaintiff  should,  and  would,  at,  and  be- 
fore, the  sealing  and  delivery  of  the  deeds,  cause  and  procure  good  and 
sufficient  security  to  be  given  to  the  defendant,  to  be  approved  of  by 
the  defendant,  for  the  payment  of  £250  monthly  to  the  defendant, 

now  overruled,  where  it  is  determined  that  the  breach  of  one  covenant,  though 
plainly  relative  to  the  other,  cannot  be  pleaded  in  bar  to  an  action  brought  for 
the  breach  of  the  other,  but  the  other  party  must  be  left  to  bring  his  action  for  the 
breach  of  the  other;  as  where  there  are  two  covenants  in  a  deed,  the  one  for  re- 
pairing and  the  other  for  finding  timber  for  the  reparations,  this  notion  plainly 
tending  to  make  two  actions  instead  of  one,  and  to  a  circuity  of  action  and  mul- 
tiplying actions,  both  which  the  law  so  much  abhors.  If,  therefore,  this  were  a 
new  point,  I  should  be  inclined  to  be  of  opinion  that,  though  where  there  are 
mutual  covenants  relative  to  one  another  in  the  same  deed  a  plaintiff  is  not  obliged 
in  an  action  brought  for  the  breach  of  them  to  aver  the  performance  of  the  cov- 
enant which  is  to  be  performed  on  his  part,  yet  that  the  defendant  in  such  action 
may  in  his  plea  insist  on  the  non-performance  of  the  covenant  to  be  performed 
on  the  part  of  the  plaintiff,  but  this  has  been  so  often  detemuned  otherwise,  that 
it  is  too  late  now  to  alter  the  law  in  this  respect/' — Eds. 
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in  lieu  of  a  moiety  of  the  monthly  produce  of  the  stock  in  trade,  until 
the  value  of  the  stock  should  be  reduced  to  £4000.  Then  the  plain- 
tiff averred  that  he  had  performed,  and  been  ready  to  perform,  his 
covenants,  and  assigned  for  breach,  on  the  part  of  the  defendant, 
that  he  had  refused  to  surr^ider  and  give  up  his  business,  at  the  end 
of  the  said  year  and  a  quarter.  The  defendant  pleaded,  first,  that 
the  plaintiff  did  not  oRev  sufficient  security;  and,  second,  that  he  did 
not  give  sufficient  security  for  the  payment  of  the  £250,  etc.  And 
the  plaintiff  demurred  generally  to  both  pleas.  On  the  part  of  the 
plaintiff,  the  case  was  argued  by  Mr.  BuUer,  who  contended  that  the 
covenants  were  mutual  and  independent,  and,  therefore,  a  plea  of  the 
breach  of  one  of  the  covenants  to  be  performed  by  the  plaintiff  was 
no  bar  to  an  action  for  a  breach  by  the  defendant  of  one  of  which  he 
had  bound  himself  to  perform,  but  that  the  defendant  might  have 
his  remedy  for  the  breach  by  the  plaintiff^  in  a  separate  action.  On 
the  other  side,  Mr.  Grose  insisted  that  the  covenants  were  depend- 
ent in  their  nature,  and,  therefore,  performance  miist  be  allied.  The 
security  to  be  given  for  the  money  was  manifestly  the  chief  object 
of  the  transaction,  and  it  would  be  highly  unreasonable  to  construe 
the  agreement  so  as  to  oblige  the  defendant  to  give  up  a  beneficial 
busLuess,  and  valuable  stock  in  trade,  and  trust  to  the  plaintiff's 
personal  security  (who  might,  and  indeed  was  admitted  to  be  worth 
nothing)  for  the  performance  of  his  part.  In  delivering  the  judgment 
of  the  Court,  Lord  Mansfibld  expressed  himself  to  the  follow- 
ing effect:  There  are  three  kinds  of  covenants:  First,  such  as  are 
called  mutual  and  independent,  where  either  party  may  recover 
damages  from  the  other,  for  the  injury  he  may  have  received  by  a 
breach  of  the  covenants  in  his  favor,  and  where  it  is  no  excuse  for  the 
defendant  to  allege  a  breach  of  the  covenants  on  the  part  of  the 
plaintiff;  second,  there  are  covenants  which  are  conditions  and  de- 
pendent, in  which  the  performance  of  one  depends  on  the  prior  per- 
formance of  another,  and,  therefore,  till  this  prior  condition  is  per- 
formed the  other  party  is  not  liable  to  an  action  on  his  covenant; 
third,  there  is  also  a  third  sort  of  covenants,  which  are  mutual  con- 
ditions to  be  performed  at  the  same  time;  and  in  these,  if  one  party 
was  ready,  and  offered,  to  perform  his  part,  and  the  other  neglected, 
or  refused,  to  perform  his,  he  who  was  ready,  and  offered,  has  ful- 
filled his  engagement,  and  may  maintain  an  action  for  the  default 
of  the  other;  though  it  is  not  certain  that  either  is  obliged  to  do  the 
first  act.  His  lordship  then  proceeded  to  say  that  the  dependence 
or  independence  of  covenants  was  to  be  collected  from  the  evident 
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sense  and  meaning  of  the  parties,  and  that  however  transposed  they 
might  be  in  the  deed,  their  precedency  must  depend  on  the  order  of 
time  in  which  the  mtent  of  the  transaction  requires  their  perform- 
ance. That  in  the  case  before  the  Court  it  would  be  the  greatest  m- 
justice  if  the  plaintiff  should  prevail.  The  essence  of  the  agreement 
was,  that  the  defendant  should  not  trust  to  the  i>ersonal  seciuity  of 
the  plaintiff,  but,  before  he  delivered  up  his  stock  and  business,  should 
have  good  security  for  the  payment  of  the  money.  The  giving  such 
security,  therefore,  must  necessarily  be  a  condition  precedent.  Judg- 
ment was  accordingly  given  for  the  defendant,  because  the  part  to 
be  performed  by  the  plaintiff  was  clearly  a  condition  precedent. 


GOODISSON  V.  NUNN 

In  the  King's  Bench,  1792 

[Reported  in  4  Term  Rep.  (Dumford  &  East),  761] 

This  was  an  action  of  debt  to  recover  21  £.  on  certain  articles  of 
agreement,  the  substance  of  which  was  stated  in  the  declaration. 
The  defendant  craved  oyer  of  the  agreement;  by  which  the  plaintiff 
agreed  that  he  would,  on  or  before  the  second  of  September  then 
next,  "by  such  conveyances,  surrenders,  assurances,  ways,  and  means 
in  the  law,  shall  reasonably  devise,  advise,  or  require  (a),  well  and 
sufficiently  grant,  sell  and  release,  assign  and  surrender,  or  otherwise 
convey  to  the  defendant  all  that  copyhold  tenement,  lying,  &c."  In 
consideration  whereof  the  defendant  covenanted  to  pay  to  the  plain- 
tiff the  sum  of  210  £.  on  or  before  the  second  day  of  September  next 
ensuing;  on  failure  of  complying  with  the  before  mentioned  agree- 
ment the  defendant  was  to  pay  to  the  plaintiff  the  sum  of  21  £.;  and 
if  the  plaintiff  did  not  deliver  the  estate  according  to  the  before- 
mentioned  agreement,  then  he  was  to  pay  to  the  defendant  the  sum 
of  21  £.  It  was  further  agreed  between  the  parties  that  the  plaintiff 
should  take  up  the  copyhold  as  follows  (that  is  to  say)  "that  the 
plaintiff  should  take  it  up  either  for  the  defendant  or  his  wife,  as  they 
should  agree  at  the  time;  that  the  plaintiff  should  take  it  up  for  him- 
self; that  each  party  should  pay  share  and  share  alike  towards  the 
expenses  attending  the  taking  it  up."  The  defendant  then  pleaded, 
(a)  The  agreement  was  drawn  in  this  inaccurate  manner. 
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ist.  Ncn  eaf  fadtum.  2dly,  That  the  plaintiff  did  not,  on  or  before 
the  second  day  of  September  next,  Jbc,  by  such  conveyances,  assur- 
ances, surrenders,  ways  and  means  as  the  law,  reasonably  devised, 
advised,  and  required,  well  and  sufficiently  grant,  sell  and  release, 
assign  and  surrender,  or  otherwise  convey  to  the  defendant  the  said 
premises  in  the  said  articles  of  agreement  mentioned,  Ac.  3dly,  That 
the  plaintiff  did  not  on  or  before  the  second  day  of  September,  ftc, 
or  at  any  time  since,  well  and  sufficiently  grant,  sell,  and  release,  as^ 
sign  and  surrender,  or  otherwise  convey  to  the  defendant  the  said 
premises,  &c.  4thly,  That  the  plaintiff  at  the  time  of  the  making  of 
the  articles,  Jbc,  had  nothing  in  the  said  premises  whereby  he  could 
be  enabled  to  grant,  Ac,  to  the  defendant  the  said  premises,  &c. 

To  the  three  last  pleas  the  plaintiff  demurred  generally. 

LoBD  Kenton,  C.  J.  This  case  is  extremely  clear,  whether  con- 
sidered on  principles  of  strict  law  or  of  common  justice.  The  pkon- 
tiff  engaged  to  sell  an  estate  to  the  defendant,  in  consideration  of 
which  the  defendant  undertook  to  pay  210  £. ;  and  if  he  did  not  carry 
the  contract  into  execution,  he  was  to  pay  21  £.  And  now,  not  hav- 
ing conveyed  his  estate,  or  offered  to  do  so,  or  taken  any  one  step 
towards  it,  the  plaintiff  has  brought  this  action  for  the  penalty.  Sup- 
pose the  purchase-money  of  an  estate  was  40,000  £.,  it  would  be 
absurd  to  say  that  the  purchaser  might  enforce  a  conveyance  without 
payment,  and  compel  the  seller  to  have  recourse  to  him,  who  perhaps 
might  be  an  insolvent  person.  The  old  cases  cited  by  the  plaintiff's 
counsel  have  been  accurately  stated;  but  the  determinations  in  them 
outrage  common  sense.  I  admit  the  principle  on  which  they  profess 
to  go;  but  I  think  that  the  judges  misapplied  that  principle.  It  is 
admitted  in  them  all  that  where  they  are  dependant  covenants  no 
action  will  lie  by  one  party,  unless  he  have  performed  or  offered  to 
perform  his  covenant.  Then  the  question  is  whether  these  are  or  are 
not  dependant  covenants?  I  think  they  are;  the  one  is  to  depend  on 
the  other;  when  the  one  party  conveyed  his  estate,  he  was  to  receive 
the  purchase-money;  and  when  the  other  parted  with  his  money  he 
was  to  have  the  estate.  They  were  reciprocal  acts  to  be  performed 
by  each  other  at  the  same  time.  It  seems,  from  the  case  in  Strange,^ 
that  the  judges  were  surprised  at  the  old  decimons;  and,  in  order  to 
get  rid  of  the  difficulty,  they  said  that  a  tender  and  refusal  would 
amount  to  a  performance:  it  is  true  they  went  farther,  and  said  that 
''in  consideration  of  the  premises"  meant  only  in  consideration  of 
the  covenant  to  transfer,  and  not  in  consideration  of  the  actual  tran&- 

1  This  case  was  Blackwell  v.  Nash,  1  Sir.  535.— Eds. 


728  OPERATION  OF  CONTRACTS 

f erring  of  the  stock;  but  to  the  latter  part  of  that  judgment  I  cannot 
accede.  It  is  our  duty,  when  we  see  that  principles  of  law  have  been 
misapplied  in  any  case,  to  overrule  it.  The  principle  is  admitted  in 
all  the  cases  alluded  to  that,  if  they  be  d^)endant  covenants,  per- 
formance, or  the  offer  to  perform,  must  be  i^eaded  on  the  one  part, 
in  order  to  found  the  action  against  the  other.  The  mistake  has 
been  in  the  misapplication  of  that  principle  in  the  cases  cited.  And 
I  am  glad  to  find  that  the  old  cases  have  been  overruled,  and  that  we 
are  now  warranted  by  precedent  as  well  as  by  principle  to  say  that 
this  action  cannot  be  mamtained. 

Grose,  J.  In  a  case  in  Hobart  {vide  Hob.  41)  there  is  a  good  deal 
of  comment  on  the  word  pro,  showing  in  what  cases  it  operates  as  a 
condition  precedent  and  where  it  does  not.  But  notwithstanding 
some  of  the  old  authorities,  the  Courts  of  later  times  have  considered 
whether  in  reality  the  first  act  is  not  to  be  performed  by  the  seller, 
or  at  least  whether  they  are  not  concurrent  acts.  There  is  so  much 
good  sense  in  the  later  decisions,  that  it  is  too  much  to  say  that  they 
are  not  law.  There  being  several  precedents  in  support  of  our  deci- 
sion, and  those  being  founded  in  good  sense  and  justice,  I  think  we 
ought  to  take  advantage  of  them. 

JtuStgrnerU  for  the  defendant.^ 


MORTON  V.  LAMB 

In  the  King's  Bench,  1797 

[Reiwrted  in  7  Term  Reports,  121] 

In  an  action  on  the  case  the  plaintiff  declared  against  the  ddfend- 
ant  for  that,  whereas  on  February  10th,  1796,  at  Manchester,  in 
the  county  of  Lancaster,  m  consideration  that  the  plaintiff,  at  the 
special  instance  and  request  of  the  defendant,  had  then  and  there 
bought  of  the  defendant  200  quarteiB  of  wheat  at  £50  Os.  6d.  per 
quarter,  such  price  to  be  theref<»r  paid  by  the  plaintiff  to  the  de* 
fendant,  he,  the  defendant,  undertook  and  then  and  there  promised 
the  plaintiff  to  deliver  the  said  com  to  him  (the  plaintiff)  at  Shardlow, 
in  the  county  of  Derby,  in  one  month  from  that  time,  viz.,  of  the 
sale;  and  then  he  alleged  that  although  he  (the  plaintiff)  always  from 

^  Concurring  opinion  of  Buller,  J.,  omitted. — ^Eds, 
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the  time  of  making  such  sale  for  the  space  of  one  month  then  next 
following  and  afterward  was  ready  and  willing  to  receive  the  said 
com  at  Shardlow,  yet  the  defendant  not  regarding  his  said  promise, 
etc.,  did  not  in  one  month  from  the  time  of  the  making  of  such  sale 
as  aforesaid,  or  at  any  other  time  deliver  the  said  com  to  the  plain- 
tiff at  Shardlow  or  elsewhere,  although  he  (the  d^endant)  was  often 
requested  so  to  do,  etc.  The  defendant  pleaded  the  general  issue, 
and  at  the  trial  the  plaintiff  recovered  a  verdict. 

Holroyd  obtained,  in  the  last  Term,  a  rule  calling  on  the  plaintiff 
to  show  cause  why  the  judgment  should  not  be  arrested,  because  it 
wafi  not  averred  that  the  plaintiff  had  tendered  to  the  defendant 
the  price  of  the  com,  or  was  ready  to  have  paid  for  it  on  delivery. 

Lord  Kenyon,  C.  J.  If  this  question  depended  on  the  techni- 
cal niceties  of  pleading,  I  should  not  feel  so  much  confidence  as  I 
do;  but  it  depends  altogether  on  the  true  construction  of  this  agree- 
ment. The  defendant  agreed  with  the  plaintiff  for  a  certain  quantity 
of  com,  to  be  deUvered  at  Shardlow  within  a  certain  time;  and  there 
can  be  no  doubt  but  that  the  parties  intended  that  the  payment 
should  be  made  at  the  time  of  the  delivery.  It  is  not  imputed  to  the 
defendant  that  he  did  not  carry  the  com  to  Shardlow,  but  that  he 
did  not  deliver  it  to  the  plaintiff;  to  this  declaration  the  defendant 
objects,  and  says:  "I  did  not  deliver  the  com  to  you  (the  plaintiff), 
because  you  do  not  say  that  you  were  ready  to  pay  for  it;  and  if  you 
Were  not  ready,  I  am  not  bound  to  deliver  the  com;"  and  the  question 
is,  whether  that  should  or  should  not  have  been  alleged.  The  case 
decided  by  Lord  Holt  in  Salk.  112,  if  indeed  so  plain  a  case  wanted 
that  authority  to  support  it,  shows  that  where  two  concurrent  acts 
are  to  be  done,  the  party  who  sues  the  other  for  non-performance 
must  aver  that  he  had  performed,  or  was  ready  to  perform,  his  part 
of  the  contract.  Then  the  plaintiff  in  this  case  cannot  impute  to  the 
defendant  the  non-delivery  of  the  com,  without  allying  that  he  was 
ready  to  pay  the  price  of  it.  A  plaintiff,  who  comes  into  a  court  of 
justice,  must  show  that  he  is  in  a  condition  to  maintain  his  action. 
But  it  has  been  argued  that  the  delivery  of  the  com  was  a  condition 
precedent,  and  some  cases  have  been  cited  to  prove  it;  but  they  do 
not  appear  to  me  to  be  applicable.  In  the  one  in  Saunders,^  the 
party  was  to  pull  down  a  wall,  and  was  then  to  be  paid  for  it;  there 
is  no  doubt  but  that  the  pulling  down  of  the  wall  was  a  condition 
precedent  to  the  payment;  the  act  was  to  be  done,  and  then  the  price 
was  to  be  paid  for  it.    So  in  the  case  in  Salk.  171,  where  work  was  to 

1 2  Saund.  250. 
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be  done,  and  then  the  workman  was  to  be  paid.  And  in  ordinary 
cases  of  this  kind  the  work  is  to  be  done  before  the  wages  are  earned; 
but  those  cases  do  not  apply  to  the  present,  where  both  the  aets  are 
to  be  done  at  the  same  time.  Speaking  of  conditions  precedent  and 
subsequent  in  other  cases  only  leads  to  confusion.  In  the  case  of 
Campbell  v.  Jones,  I  thought,  and  still  continue  of  that  opinion,  that 
whether  covenants  be  or  be  not  independent  of  each  other  must  de- 
pend on  the  good  sense  of  the  case,  and  on  the  order  in  which  the 
several  things  are  to  be  done;  but  here  both  things,  the  delivery  of 
the  com  by  one,  and  the  payment  by  the  other,  were  to  be  done  at 
the  same  time;  and  as  the  plaintiff  has  not  averred  that  he  was  ready 
to  pay  for  the  com,  he  cannot  maintain  this  action  against  the  de- 
fendant for  not  delivering  it. 

Lawrence,  J.  It  has  been  argued,  on  behalf  of  the  plaintiff,  that 
this  must  be  considered  as  a  declaration  on  mutual  promises,  and 
that  as  this  is  a  demand  on  the  defendant  on  the  ground  of  some 
mutual  promise  made  by  him,  and  which  was  the  consideration  of 
the  plaintiff's  promise,  it  was  not  necessary  to  aver  performance  on 
his  part;  but  if  so,  the  declaration  is  not  adapted  to  the  tmth  of  the 
case,  in  not  stating  that  the  defendant's  promise  was  in  considera- 
tion of  the  plaintiff's.  But  on  this  declaration  I  can  only  consider 
it  as  an  agreement  by  the  defendant  to  deliver  the  com  at  Shardlow 
on  being  paid  for  it.  The  payment  of  the  money  was  to  be  an  act 
concurrent  with  the  delivery;  and  then  the  case  is  like  that  of  Callonel 
V.  Briggs,  which  was  on  an  agre^nent  to  pay  so  much  money  six 
months  after  the  bargain,  the  plaintiff  transferring  stock;  and  there 
Lord  Holt  said:  "If  either  party  would  sue  upon  this  agreement,  the 
plaintiff  for  not  paying,  or  the  defendant  for  not  transferring,  the 
one  must  aver  and  prove  a  transfer  or  a  tender;"  he  did  not  say  that 
the  not  doing  it  should  come  from  the  defendant  by  way  of  excuse, 
but  that  the  doing  it  must  be  alleged  in  the  declaration;  and  that 
affords  an  answer  to  great  part  of  the  argument  urged  on  behalf  of 
the  defendant  in  this  case.  The  tendering  of  the  money  by  the  plain- 
tiff makes  part  of  the  plaintiff's  title  to  recover,  and  he  must  eet 
out  the  whole  of  his  title.  The  strongest  case  cited  for  the  defendant 
was  that  of  Merrit  v.  Rane;  ^  but  that  does  not  appear  to  me  of 
sufficient  weight  to  overtiun  the  authority  of  the  case  of  Callonel  v. 
Briggs.  I  do  not  quite  understand  what  the  Court  there  said,  that 
it  was  not  necessary  to  allege  a  tender,  for  that  it  should  have  come 
from  the  defendant  by  way  of  excuse;  for  as  it  was  stated  that  the 

1 1  Stra.  458. 
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plajntiff's  agent  was  ready  to  receive  a  transfer  of  the  stock,  but  that 
the  defendant  did  not  attend,  it  would  have  been  absurd  to  state  a 
tender  of  the  money  to  a  person  who  was  not  present  to  receive  it. 
There  is,  however,  another  case,  not  referred  to  in  the  argument. 
Lea  V.  Exelby,^  which  is  an  authority  to  show  that  the  plaintiff  in 
this  case  should  have  averred  a  tender.  There  the  plaintiff  declared 
that  in  consideration  that  he  had  promised  to  pay  the  defendant  (who 
was  possessed  of  a  lease  for  years,  the  inheritance  of  which  was  in 
the  plaintiff)  a  certain  sum  on  such  a  day,  the  defendant  promised 
on  payment  to  surrender  to  him  the  lease;  and  he  that  had  tendered 
the  money  at  the  time,  but  that  the  defendant  had  not  surrendered; 
and  on  motion  in  arrest  of  judgment,  because  it  was  not  alleged  that 
the  drfendant  refused  as  well  as  that  the  plaintiff  tendered,  the  Court 
held  that  the  declaration  was  bad  for  that  reason.  Therefore,  on 
the  authority  of  that  case,  and  of  that  of  Callonel  v.  Briggs,  I  am  of 
opinion  that  the  declaration  cannot  be  supported,  and  that  the  judg- 
ment must  be  arrested.* 
Ride  absolute^ 


RAWSON  V.  JOHNSON 

In  the  King's  Bench,  1801 

[Reported  in  1  East,  203] 

This  was  an  action  on  the  case,  to  recover  damages  for  the  breach 
of  a  contract,  whereby  the  defendant  undertook  to  sell  and  deliver 
to  the  plaintiffs  a  certain  quantity  of  malt  at  a  given  price.  This  was 
laid  differently  in  different  counts,  and  at  the  trial  at  the  last  Assizes 
at  York,  the  plaintiffs  obtained  a  verdict,  which  was  entered  generally 
on  all  the  counts.  The  first  two  counts,  in  which  was  averred  a  part 
delivery  of  the  malt,  were  admitted  to  be  good;  but  a  rule  was  ob- 
tained calling  on  the  plaintiffs  to  show  cause  why  the  judgment  should 
not  be  arrested  for  the  defect  of  the  third  count,  in  only  averring  a 
readiness  and  willingness  in  the  plaintiffs  to  pay  for  the  malt,  and 
not  averring  the  actual  tender  of  the  price  agreed  upon.  The  count 
in  question  was  as  follows: 

1  Cro.  £Ii2.  888. 

*  Ck)iicurnng  opinion  of  Grose,  J.,  omitted. — ^Eds. 

'See  also  Sale  of  Goods  Act,  §  28;  Uniform  Sales  Act,  §  42.— Eds. 
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be  done,  and  then  the  workman  was  to  be  paid.  And  in  ordinary 
cases  of  this  kind  the  work  is  to  be  done  before  the  wages  are  earned; 
but  those  cases  do  not  apply  to  the  present,  where  both  the  acts  are 
to  be  done  at  the  same  time.  Speaking  of  conditions  precedent  and 
subsequent  in  other  cases  only  leads  to  confusion.  In  the  case  of 
Campbell  v.  Jones,  I  thought,  and  still  continue  of  that  opinion,  that 
whether  covenants  be  or  be  not  independent  of  each  other  must  de- 
pend on  the  good  sense  of  the  case,  and  on  the  order  in  which  the 
several  things  are  to  be  done;  but  here  both  things,  the  delivery  of 
the  com  by  one,  and  the  payment  by  the  other,  were  to  be  done  at 
the  same  time;  and  as  the  plaintiff  has  not  averred  that  he  was  ready 
to  pay  for  the  com,  he  cannot  maintain  this  action  against  the  de- 
fendant for  not  delivering  it. 

Lawrence,  J.  It  has  been  argued,  on  behalf  of  the  plaintiff,  that 
this  must  be  considered  as  a  declaration  on  mutual  promises,  and 
that  as  this  is  a  demand  on  the  defendant  on  the  ground  of  some 
mutual  promise  made  by  him,  and  which  was  the  consideration  of 
the  plaintiff's  promise,  it  was  not  necessary  to  aver  performance  on 
his  part;  but  if  so,  the  declaration  is  not  adapted  to  the  tmth  of  the 
case,  in  not  stating  that  the  defendant's  promise  was  in  considera- 
tion of  the  plaintiff's.  But  on  this  declaration  I  can  only  consider 
it  as  an  agreement  by  the  defendant  to  deliver  the  com  at  Shardlow 
on  being  paid  for  it.  The  payment  of  the  money  was  to  be  an  act 
concurrent  with  the  delivery;  and  then  the  case  is  Kke  that  of  Callonel 
V.  Briggs,  which  was  on  an  agreement  to  pay  so  much  money  six 
months  after  the  bargain,  the  plaintiff  transferring  stock;  and  there 
Lord  Holt  said:  "If  either  party  would  sue  upon  this  agreement,  the 
plaintiff  for  not  paying,  or  the  defendant  for  not  transferring,  the 
one  must  aver  and  prove  a  transfer  or  a  tender;"  he  did  not  say  that 
the  not  doing  it  should  come  from  the  defendant  by  way  of  excuse, 
but  that  the  doing  it  must  be  alleged  in  the  declaration;  and  that 
affords  an  answer  to  great  part  of  the  argument  urged  on  behalf  of 
the  defendant  in  this  case.  The  tendering  of  the  money  by  the  plain- 
tiff makes  part  of  the  plaintiff's  title  to  recover,  and  he  must  set 
out  the  whole  of  his  title.  The  strongest  case  cited  for  the  defendant 
was  that  of  Merrit  v.  Rane;  ^  but  that  does  not  appear  to  me  of 
sufficient  weight  to  overtiun  the  authority  of  the  case  of  Callonel  v. 
Briggs.  I  do  not  quite  understand  what  the  Court  there  said,  that 
it  was  not  necessary  to  allege  a  tender,  for  that  it  should  have  come 
from  the  defendant  by  way  of  excuse;  for  as  it  was  stated  that  the 

1 1  Stra.  458. 
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plaintiff's  agent  was  ready  to  receive  a  transfer  of  the  stock,  but  that 
the  defendant  did  not  attend;  it  would  have  been  absurd  to  state  a 
tender  of  the  money  to  a  person  who  was  not  present  to  receive  it. 
There  is,  however,  another  case,  not  referred  to  in  the  argument, 
Lea  V.  Exelby,^  which  is  an  authority  to  show  that  the  plaintiff  in 
this  case  should  have  averred  a  tender.  There  the  plaintiff  declared 
that  in  consideration  that  he  had  promised  to  pay  the  defendant  (who 
was  possessed  of  a  lease  for  years,  the  inheritance  of  which  was  in 
the  plaintiff)  a  certain  sum  on  such  a  day,  the  defendant  promised 
on  payment  to  surrender  to  him  the  lease;  and  he  that  had  tendered 
the  money  at  the  time,  but  that  the  defendant  had  not  surrendered; 
and  on  motion  in  arrest  of  judgment,  because  it  was  not  alleged  that 
the  drfendant  refused  as  well  as  that  the  plaintiff  tendered,  the  Court 
held  that  the  declaration  was  bad  for  that  reason.  Therefore,  on 
the  authority  of  that  case,  and  of  that  of  CaUonel  v.  Briggs,  I  am  of 
opinion  that  the  declaration  cannot  be  supported,  and  that  the  judg- 
ment must  be  arrested.' 
Ride  absolute^ 
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In  the  King's  Bench,  1801 

[Reported  in  1  East,  203] 

This  was  an  action  on  the  case,  to  recover  damages  for  the  breach 
of  a  contract,  whereby  the  defendant  undertook  to  sell  and  deliver 
to  the  plaintiffs  a  certain  quantity  of  malt  at  a  given  price.  This  was 
laid  differently  in  different  counts,  and  at  the  trial  at  the  last  Assizes 
at  York,  the  plaintiffs  obtained  a  verdict,  which  was  entered  generally 
on  all  the  counts.  The  first  two  counts,  in  which  was  averred  a  part 
delivery  of  the  malt,  were  admitted  to  be  good;  but  a  rule  was  ob- 
tained calling  on  the  plaintiffs  to  show  cause  why  the  judgment  should 
not  be  arrested  for  the  defect  of  the  third  coimt,  in  only  averring  a 
readiness  and  willingness  in  the  plaintiffs  to  pay  for  the  malt,  and 
not  averring  the  actual  tender  of  the  price  agreed  upon.  The  count 
In  question  was  as  follows: 

1  Cfo.  Eliz.  888. 

*  Ck>ncuiTing  opinion  of  Grose,  J.,  omitted. — ^Eds. 

'See  also  Sale  of  Goods  Act,  §  28;  Uniform  Sales  Act,  §  42. — Eds. 
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And  whereas  also  afterward,  to  wit,  on  November  12th,  1709,  to 
wit,  at  Leeds  in  the  county  of  York,  in  consideration  that  the  plain- 
tiffs, at  the  instance  and  request  of  the  defendant,  had  then  and  there 
bought  of  the  defendant  a  certain  large  quantity,  to  wit,  100  quarters 
of  malt,  at  and  for  a  certain  price  then  and  there  agreed  upon  between 
them,  he,  the  defendant,  undertook  and  then  and  there  faithfully 
promised  the  plaintiffs  well  and  truly  to  dehver  to  them  the  said 
100  quarters  of  malt  whenever  he,  the  defendant,  should  be  thereunto 
afterward  requested;  and  the  plaintiffs  in  fact  say,  that  although  the 
defendant  afterward,  to  wit,  on,  etc.,  at,  etc.,  requested  the  defend- 
ant to  deliver  to  them  the  said  last-mentioned  100  quarters  of  malt^ 
and  were  then  and  there  ready  and  willing  to  pay  the  said  defendant 
for  the  same,  according  to  the  terms  of  the  said  sale,  and  although  the 
plaintiffs  were  then  and  there  ready  and  willing  and  offered  to  ac- 
cept and  receive  the  said  last-mentioned  100  quarters  of  malt  of  and 
from  the  said  defendant,  yet  the  defendant,  not  regarding  his  said 
last-mentioned  promise,  etc.,  did  not,  when  he  was  requested  as 
aforesaid,  or  at  any  other  time  before  or  since,  deliver  to  the  plaintiffs 
the  said  last-mentioned  100  quarters  of  malt,  or  any  part  thereof, 
but  had  hitherto  wholly  refused  and  still  does  refuse,  whereby,  etc. 

Lord  Kbnyon,  C.  J.  However  technical  rules  are  to  be  attended 
to,  and  in  some  cases  cannot  be  dispensed  with,  yet  in  administering 
justice  we  must  not  lose  sight  of  common  sense,  and  the  common  sense 
of  this  case  will  not  be  found  to  militate  against  any  rule  of  law.  No 
doubt  can  be  entertained  how  this  case  should  be  decided:  one  man 
agrees  to  do  a  certain  act  in  consideration  of  another  man  doing  an- 
other act;  the  acts  are  to  be  done  at  the  same  time  and  place;  one  of 
the  parties  goes  there  intending  to  do  his  part,  and  the  other  stays  * 
away  altogether;  the  former  is  obliged  to  bring  his  action  for  this 
breach  of  the  agreement,  and  he  pleads  according  to  the  truth  of  the 
fact,  that  he  was  at  the  time  and  place  appointed  ready  to  have  re- 
ceived the  other's  goods  and  to  have  paid  the  stipulated  price  for 
them,  which  is  all  that  he  was  bound  to  do,  and  that  nobody  was 
there  on  the  part  of  the  defendant,  or  that  the  goods  were  not  there 
ready  to  be  delivered;  would  it  be  any  answer  to  say  that  he  ought 
to  have  pleaded  a  tender  of  the  money?  Now  this  case  is  the  same 
in  effect:  the  defendant  imdertook  to  deliver  the  malt  when  he  should 
be  requested,  and  the  plaintiffs  plead  that  they  made  the  request  to 
him,  and  were  ready  and  willing  to  have  accepted  and  paid  for  it,  but 
that  he  did  not  deliver  it  when  requested,  or  at  any  other  time,  but 
refused  so  to  do.    To  be  sure  imder  this  averment  the  plaintiffs  must 
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have  proved  that  they  were  prepared  to  tender  and  pay  the  money  if 
the  defendant  had  been  ready  to  have  received  it  and  to  have  delivered 
the  goods;  but  it  cannot  be  necessary  in  order  to  entitle  them  to  main- 
tain their  action  that  they  should  have  gone  through  the  useless  cere- 
mony of  laying  the  money  down  in  order  to  take  it  up  again.  It  would 
be  repugnant  to  common  sense  to  require  it.  It  is  reported  in  the  case 
of  Morton  v.  Lamb,  that  I  said  that  the  plaintiff  should  have  averred 
a  performance  or  a  readiness  to  perform  his  part  of  the  contract;  I 
do  not  doubt  that  I  said  so,  and  I  still  think  it  was  rightly  said;  and 
if  BO  it  would  decide  this  case.  However,  if  it  were  necessary  I  see 
no  reason  why  we  should  not  avail  ourselves  of  another  argument 
urged  at  the  bar,  namely,  that  this  is  after  verdict,  when  everything 
may  be  presumed  to  have  been  proved  which  was  necessary  to  sus- 
tain the  declaration.  It  is  true  that  a  verdict  will  not  cure  a  defec- 
tive case,  but  it  will  cure  a  case  defectively  stated. 

Le  Blanc,  J.  According  to  the  cases  which  have  been  deter- 
mined on  this  question  neither  of  the  parties  was  bound  to  do  the 
first  act  or  to  perform  his  part  of  the  agreement  before  the  other. 
If  so,  then  neither  can  be  bound  to  state  that  in  pleading  which  is 
equivalent  to  performance.  Now,  a  tender  and  refusal  has  always 
been  deemed  to  be  equivalent  to  performajace;  therefore,  as  perform- 
ance in  this  case  was  not  necessary,  neither  was  it  necessary  to  aver 
that  which  was  equivalent  to  it.  But  all  that  is  required  of  the  plain- 
tiffs to  show  is,  that  they  did  everjrthing  which  they  were  bound  in 
fact  to  do.  Then,  if  they  show  that  they  were  ready  to  pay  the  price 
provided  the  defendant  were  ready  to  deliver  the  malt,  that  is  aU 
that  was  necessary  for  them  to  do,  and  consequently  their  pleading 
a  readiness  to  perform  is  equivalent  to  everything  that  they  were 
boimd  to  perform  where  the  defendant  refused  to  perform  his  part. 
Therefore,  I  consider  this  averment  sufficient;  and  that  it  must  be 
taken  after  verdict  that  they  had  the  money  ready  to  have  paid  it  if 
the  defendant  had  been  ready  to  perform  his  part.^ 

Rule  discharged^ 

^  Concurring  opinions  of  Grose  and  Lawrence,  JJ.,  omitted. — ^Eds. 
*  See  also  Marsden  v.  Moore  (1859),  4  H.  A  N.  500.— Eds. 
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BOONE  V.  EYRE 

In  the  King's  Bench,  1776 
[In  1  Henry  Blackstone,  273,  note  a] 

Covenant  on  a  deed,  whereby  the  plaintiff  conveyed  to  the  de- 
fendant the  equity  of  redemption  of  a  plantation  in  the  West  Indies, 
together  with  the  stock  of  negroes  upon  it,  in  consideration  of  £500 
and  an  annuity  of  £160  per  annum  for  his  life;  and  covenanted  that 
he  had  a  good  title  to  the  plantation,  was  lawfully  possessed  of  the 
negroes,  and  that  the  defendant  should  quietly  enjoy.  The  d^end- 
ant  covenanted  that  the  plaintiff  well  and  truly  performing  ail  and 
everything  therein  contained  on  his  part  to  be  performed,  he,  the 
defendant,  would  pay  the  annuity.  The  breach  assigned  was  the 
non-payment  of  the  annuity.  Plea:  that  the  plaintiff  was  not  at  the 
time  of  making  the  deed  legally  possessed  of  the  negroes  on  the  planta- 
tion, and  so  had  not  a  good  title  to  convey. 

To  which  there  was  a  general  demurrer. 

Lord  Mansfield.  The  distinction  is  very  clear,  where  mutual 
covenants  go  to  the  whole  of  the  consideration  on  both  sides,  they 
are  mutual  conditions,  the  one  precedent  to  the  other.  But  where 
they  go  only  to  a  part,  where  a  breach  may  be  paid  for  in  damages, 
there  the  defendant  has  a  remedy  on  his  covenant,  and  shall  not 
plead  it  as  a  condition  precedent.  If  this  plea  were  to  be  allowed, 
any  one  negro  not  being  the  property  of  the  plaintiff  would  bar  the 
action. 

Judgment  for  the  plaintiff. 


THE  DUKE  OF  ST.  ALBANS  v.  SHORE 

In  the  Common  Pleas,  1789 

[Reported  in  1  Henry  Blackstone,  270] 

Debt  for  £500,  the  penalty  of  articles  of  agreement. 

The  declaration  stated  the  agreement  to  have  been  made  between 
the  plaintiff  and  defendant  on  March  30th,  1787,  by  which  the  de- 
fendant was  to  purchase  of  the  plaintiff  a  certain  farm  with  the  ap- 
ices, together  with  an  acre  and  a  half  of  boggy  land,  at  the 


i 


THE   PUKE   OF  BT.   ALBANS  V.   SHORE  735 

price  of  £2594,  which  waa  to  be  paid  at  Lady-day  then  next,  in  the 
following  manner:  the  plaintiff  was  to  accept  of  a  conveyance  and 
surrender  of  certain  copyhold  and  leasehold  premises  of  the  defend- 
ant, at  the  price  of  £1820  (to  be  deducted  from  the  before-mentioned 
sum  of  £2504),  the  defendant  to  convey  those  premises  at  the  ex- 
pense of  the  plauitiff  unless  a  fine  should  be  necessary,  the  expense 
of  which  the  defendant  was  to  pay;  and  the  plaintiff  to  make  a  good 
title  to  the  defendant  at  his,  the  defendant's,  expense,  unless  a  fine 
or  recovery  should  be  necessary,  for  which  the  plaintiff  was  to  pay, 
who,  on  executing  the  conveyances,  was  to  receive  the  rest  of  the 
purchase-money.  All  timber  trees,  elms,  and  ¥dllow  trees,  which 
then  were  upon  any  of  the  above  estates,  to  be  fairly  valued,  by  two 
appraisers,  and  the  prices  or  values  thereof  to  be  paid  by  the  respec- 
tive purchasers  of  the  estates  at  the  time  before  mentioned;  the  rents 
of  the  respective  estates  to  be  received  by  the  owners,  till  March  24th 
then  next.  It  was  also  agreed,  that  in  case  the  plaintiff  should  not 
be  enabled  to  make  a  good  title  to  the  said  estate  before  the  said 
March  24th,  that  agreement  should  be  void.  And  although  the 
plaintiff  had  done  and  performed  everything  on  his  part,  etc.,  yet  pro- 
testing that  the  defendant  had  not  done  anything  on  his  part,  etc., ''  in 
fact,  the  said  duke  said,  that  he,  the  said  duke,  always  from  the  time 
of  the  making  of  the  said  articles  of  agreement,  until  and  upon  the 
said  March  24th  next  ensuing  the  date  thereof,  and  always  since  had 
been  and  is  ci^pable,  ready,  and  willing  to  make  a  good  title  to  the 
said  William  Shore,  of  the  said  farm  and  premises,  and  boggy  land 
80  agreed  to  be  purchased  by  the  said  William  Shore  as  aforesaid,  and 
to  execute  and  cause  to  be  executed  necessary  and  proper  convey- 
ances, and  assurances,  of  the  said  farm,  and  premises,  and  boggy 
lands,  to  the  said  William  Shore,  if  the  said  William  Shore  would 
have  drawn  and  prepared  the  same  for  execution,  according  to  the 
form  and  effect  of  the  said  articles  of  agreement,  to  ¥dt,  at  Hanworth 
aforesaid.  And  the  said  duke  avers,  that  he,  the  said  duke,  before 
March  2Sth,  being  Lady-day,  1788,  to  ¥dt,  on  March  22d,  1788,  a.d., 
at  Hanworth  aforesaid,  gave  notice  to  the  said  William  Shore,  that  • 
he,  the  said  duke,  was  ready  and  willing  at  any  time  to  make  a  good 
title  to  the  said  William  Shore  of  the  said  farm,  and  premises,  and 
land,  so  agreed  to  be  purchased  by  the  said  William  Shore,  and  to 
execute  and  cause  to  be  executed  proper  deeds,  conveyances,  and 
assurances  for  that  purpose,  if  the  said  William  Shore  would  pre- 
pare the  same,  he,  the  scdd  duke,  then  and  there  being,  and  still  being 
enabled  to  make,  and  capable  of  making  a  good  title,  to  the  said 
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William  Shore,  of  the  said  farm,  and  premises,  and  land,  according 
to  the  form  and  effect  of  the  said  articles;  yet  the  said  William  Shore 
did  not,  nor  would,  on  or  before  said  March  24th  next  ensuing  the 
date  of  the  said  articles  of  agreement,  nor  had  he  at  any  time  hitherto 
drawn  or  prepared,  or  caused  to  be  drawn  or  prepared  to  be  executed, 
any  deed,  conveyance,  or  assurance  whatsoever,  of  the  said  farm, 
and  premises,  and  lands  mentioned  in  the  said  articles  of  agreement, 
and  so  agreed  to  be  piu'chased  by  the  said  William  Shore  as  aforesaid, 
nor  did,  nor  would  pay  the  said  purchase-money,  or  any  part  thereof, 
nor  did,  nor  would  accept  the  said  title  according  to  the  said  articles 
of  agreement;  but  on  the  contrary  thereof,  the  said  William  Shore 
had  wholly  neglected  and  refused,  and  still  doth  neglect  and  refuse, 
to  draw  or  prepare  any  deed,  conveyance,  or  assurance  of  the  said 
farm,  premises,  and  land,  unto  the  said  William  Shore,  or  to  pay  the 
said  piu'chase-money,  or  any  part  thereof,  or  in  any  wise  carry  the 
said  articles  into  execution,  contrary,  etc." 

Plea:  "That  the  said  duke  was  not  capable,  ready,  and  willing  to 
make,  nor  could  he,  the  said  duke,  make  a  good  title  to  the  said  Wil- 
liam of  the  said  farm  so  agreed  to  be  purchased,  according  to  the 
tenor  and  effect  of  the  said  agreement,  etc."  And  for  further  plea, 
etc.,  that  after  the  making  of  the  said  agreement,  and  before  Lady- 
day  then  next  following,  to  wit,  on  March  20th,  1788,  a.d.,  the  said 
duk6  cut  down  divers,  to  wit,  500  of  the  said  timber  trees,  500  of  the 
said  elms,  and  500  of  the  said  willow  trees,  in  the  said  declaration 
and  agreement  respectively  mentioned,  and  by  the  said  agreement 
agreed  to  be  valued  and  paid  for  as  in  the  said  agreement  is  mentioned, 
whereby  the  said  duke  disabled  himself  from  performing,  and  it  be- 
came, and  was  impossible  for  him  to  perform  and  fulfil  the  said  articles 
of  agreement,  on  his  part,  etc.,  for  which  reason,  he,  the  said  William, 
declined  and  refused  to  carry  the  said  articles  into  execution  on  his 
part,  as  he  lawfully  might,  etc." 

Replication:  Issue  on  the  first  plea,  and  general  demurrer  to  the 
second.   Joinder  in  demurrer. 

On  this  day,  the  following  judgment  of  the  Court  was  delivered  by 
Lord  Loughborough,  who  having  stated  the  pleadings,  said: 

It  is  clear  in  this  case,  that  unless  the  plaintiff  has  done  alt  that 
was  incumbent  on  him  to  do,  in  order  to  create  a  perfoimance  by 
the  defendant  (if  I  may  use  the  expression),  he  is  not  entitled  to 
maintain  the  action.  If  he  has  not  set  forth  a  sufiScient  title,  judg- 
ment must  be  against  him  whatever  the  plea  is,  and  if  the  plea  be  a 
<;ood  bar,  the  same  consequence  must  follow.    It  was  argued  on  the 
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part  of  the  plaio.tiff ,  that  the  agreement  respecting  the  trees  was  not 
a  condition  precedent,  and  therefore  a  breach  of  that  agre^nent 
could  not  be  pleaded  in  bar  of  the  action.  In  support  of  this  argu- 
ment, the  ca^e  of  Boone  y.  Eyre  was  cited;  but  in  that  case,  though 
the  Court  of  King's  Beqoh  held  the  plea  iiisufficient,  yet  they  l^d 
down  a  clear  and  weU->founded  distinction,  ibsA  where  a  covenant 
went  to  the  whole  of  the  consideration  on  both  endes,  there  it  was  a 
condition  precedent;  but  where  it  did  not  go  to  the  whole,  but  only 
to  a  part,  there  it  was  not  a  condition  precedent,  and  each  party 
must  resort  to  his  separate  remedy;  and  for  this  plain  and  obvious 
reason,  because  the  damages  might  be  unequal.  The  cases  also  of 
Hunlocke  v.  Blacklowe,  2  Saund.  119,  and  Cole  v.  Shallot,  3  Lev.  41, 
Were  dted  as  being  in  favor  of  the  plaintiff.  But  it  is  unnecessary  to 
enter  into  the  discussion  of  those  cases;  though  perhaps  doubts  may 
reasonably  be  entertained  of  the  doctrine  laid  down  in  Saunders, 
and  though  the  case  cited  by  him  in  his  argument  may  deserve  full 
as  much  consideration  as  that  which  was  the  subject  of  the  deter- 
mination of  the  Court.  For  we  found  our  opinion  in  the  present  case, 
on  the  ground  of  the  distinction  in  Boone  v.  Eyre,  which  we  think  a 
fair  and  sound  one.  Then  the  question  is,  Whether  the  covenant  of 
the  plaintiff  goes  to  the  whole  consideration  of  that  which  was  to  be 
done  by  the  defendant?  Now,  the  duke  clearly  covenanted  to  convey 
an  estate  to  the  defendant,  in  which  all  the  timber  growing  on  the 
estate  was  necessarily  included.  The  timber  was  not  disjoined  from 
the  estate  by  the  separate  valuation  of  it.  It  was  expressly  agreed 
that  all  trees,  etc.,  which  then  were  upon  any  of  the  estates  should 
be  valued.  But  it  is  not  to  be  permitted  to  a  party  contracting  to 
convey  land,  which  includes  the  timber,  by  his  own  act  to  change  the 
nature  of  it,  between  the  time  of  entering  into  the  contract  and  that 
of  performing  it.  There  may  be  cases  where  the  timber  growing  on 
an  estate  is  the  chief  inducement  to  a  purchase  of  that  estate.  But 
it  is  not  necessary  to  inquire  whether  it  be  the  chief  inducemfflit  to  a 
purchase  or  not;  for  if  it  may  be  in  any  sort  a  consideration  to  the 
party  purchasing  to  have  the  timber,  the  party  selling  ought  not  to  be 
permitted  to  alter  the  estate,  by  cutting  down  any  of  it.  This  is  not 
an  action  of  covenant  where  one  party  has  performed  his  part,  but 
is  brought  for  a  penalty  on  the  other  party  refusing  to  execute  a  con- 
tract. But  to  entitle  the  party  bringing  the  action  to  a  penalty,  he 
ought  punctually,  exactly,  and  literally  to  complete  his  part.  We 
are  therefore  of  opinion  that  the  plea  is  a  good  bar  to  the  action,  and 
on  this  we  give  our  judgment.    My  brother  Marshall  made  some  ex- 

47 
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ceptions  to  the  declaration/  which  it  is  not  necessary  to  go  into,  but 
which,  speaking  for  myself,  I  think  material.  It  is  to  be  observed  that 
this  is  not  a  contract  absolutely  and  at  all  events  to  oonvey.  Where 
a  man  undertakes  to  convey,  be  undertakes  to  convey  by  a.  good 
title.  There  are  cases  where  a  Court  of  Equity  has  holden,  that  a 
party  so  undertaking  might  make  a  title  by  procuring  an  act  of  Par- 
liament, and  that  he  was  bound  to  purchase  in  all  outstanding  tenns 
to  make  a  good  title.  But  in  this  case  if  the  plaintiff  was  not  enabled 
to  make  a  good  title  before  a  certain  day,  the  agreement  was  to  be  at 
an  end,  he  might  be  off,  and  was  released  from  his  engagement.  He 
therefore  undertook  to  make  a  good  title  before  a  given  time;  the 
breach  assigned  is,  that  the  defendant  refused  to  aco^t  the  title.  But 
what  title?  What  exhibition  of  title?  What  title  was  tendered  to 
him?  What  was  there  for  him  to  accept?  This  perhaps  is  rather 
dehors  the  question,  though  it  might  be  material  if  it  were  necessary 
to  take  it  into  consideration.  But  the  ground  of  our  determination  is, 
that  the  plea  is  good,  as  I  before  stated,  within  the  distinction  laid 
down  by  the  Court  of  King's  Bench  in  the  case  of  Boone  v.  Eyre. 
JvdgmerUfor  the  defendant.^ 

^  P/s  assignor  entered  into  a  contract  with  D.  by  which  he  agreed  to  sell  to  D., 
and  D.  agreed  to  pxirchase,  certain  lots  upon  which  were  stores,  and  to  convey  the 
same  to  D.  by  warranty  deed  free  from  all  encumbrances.  There  were  upon  the 
premises  at  the  time  various  fixtures,  consisting  of  partitions,  gas-pipe,  plumbing, 
etc.,  which  had  been  put  in  by  a  tenant,  who  afterwards  and  before  the  tender  of 
a  deed,  removed  them.  In  consequence,  D.  refused  to  take  title.  P.'s  assignor 
ofifered  to  make  compensation  but  this  was  refused.  An  action  was  then  brought 
for  damages  at  law. 

Hddj  D.  was  entitled  to  the  stores  in  the  condition  they  were  in  when  bar- 
gained for,  and  his  refusal  to  take  them  with  the  fixtures  removed  was  not  a 
breach,  hence  P.'s  action  was  not  maintainable.  SembU^  an  action  in  equity  for 
specific  performance  of  the  contract  might  have  been  maintained,  compensation 
being  made  to  D.  for  the  removal  of  the  fixtures.  Smyth  v.  Sturges  (1888),  108 
N.  Y.  495. 

Danforth,  J.,  said:  ''The  vendor  having  two  remedies,  one  damages  and 
the  other  performance,  chose  the  former.  This  right  if.  any,  to  damages  he 
assigned  to  the  plaintiff  and  the  plaintiff  has  sued.  In  such  an  action  the  vendor 
must  be  held  strictly  to  the  very  terms  of  his  engagement  and  show  the  perform- 
ance of  all  the  conditions  on  his  part  necessary  to  be  performed  to  put  the  other 
party  in  default." — Eds. 
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GLAZEBROOK,  Clerk,  v.  WOODROW,  Clerk 

In  the  King's  Bench,  1799 

P  a 

( 

[Reported  in  8  Tam  Reports,  366] 

In  oovenant  the  declaration  stated  that  by  articles  of  agreement 
under  seal  made  on  March  10th,  1796,  between  the  plaintiff  and  the 
defendant  (after  reciting  that  the  plaintiff  had  established  a  gcanunar- 
school  at  Warrington  in  which  he  had  many  scholars,  and  for  the 
purpose  of  conducting  the  said  school  with  convenience  had  possessed 
himself  of  a  piece  of  ground  on  which  he  had  erected  a  building  ap- 
propriated to  instruction,  etc.,  and  being  about  to  leave  Warrington 
had  agreed  with  the  defendant  to  sell  to  him  not  only  his  right,  title, 
and  interest  hi  the  said  ground  and  building,  subject  to  a  yearly 
ground  rent  of  16^.  and  6d.,  payable  to  J.  Blackbume  in  fee,  but  to  sur- 
render to  him  the  pupils  he  then  had  under  his  care  so  far  as  in  him 
lay,  together  with  all  benefit  arising  therefrom,  for  the  considerations 
thereinafter  mentioned),  the  plaintiff  covenanted  and  agreed  to  and 
with  the  defendant  that  he,  the  plaintiff,  would  on  or  before  Au- 
gust 1st,  1797,  convey  to  the  defendant,  his  heirs,  etc.,  the  said  ground 
with  the  buildings  thereon  erected,  subject  as  aforesaid,  and  the 
fixtures  therein,  for  all  the  plaintiff's  right,  title,  and  interest  in  the 
premises,  and  would  on  or  before  June  24th,  1796,  surrender  up  the 
use  and  enjoyment  of  the  said  premises  and  deliver  over  as  far  as  in 
him  lay  all  the  pupils  he  might  then  happen  to  have  \mder  his  care 
to  the  care  of  the  defendant,  and  all  the  profits  arising  from  them, 
and  also  that  he,  the  plaintiff,  would  in  the  meantime  use  his  utmost 
endeavors  with  the  parents  and  guardians  of  the  children  committed 
or  to  be  committed  to  his  care  in  Warrington,  to  induce  them  to  con- 
tinue their  children  under  the  care  and  tuition  of  the  defendant,  etc., 
and  in  consideration  thereof  the  defendant  covenanted  and  agreed  to 
and  with  the  plaintiff  that  the  defendant,  his  executors,  etc.,  would 
on  or  before  the  said  August  1st,  1797,  pay  the  plaintiff,  his  executors, 
etc.,  the  sum  of  £120  with  lawful  interest  from  January  1st  next  pre- 
ceding the  said  August  Ist.  The  plaintiff  then  averred  that  in  pur- 
suance of  the  said  articles  he  afterward,  viz.,  on  the  said  June  24th, 
1796,  surrendered  up  the  use  and  enjoyment  of  the  said  ground  with 
the  buildings,  etc.,  to  the  defendant,  who  thereupon  entered  upon 
and  became  and  was  and  from  thence  hitherto  had  been  and  still  is 
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thereof  possessed^  and  also  then  delivered  over  as  far  as  in  him  lay 
all  the  pwil^  ^  ^^^  bad  under  his  care  and  all  the  piofitB,  etc.;  and 
although  the  plaintiff  had  well  and  truly  performed  everything  else 
in  the  said  articles  contained  on  his  part,  yet  protesting  that  the  de- 
fendant had  not  performed  anything  in  the  said  articles  contained  on 
his  part,  the  plaintiff  averred  that  the  defendant  did  not  on  the  sidd 
August  1st,  1797,  or  at  any  other  time  before  or  since,  pay  the  said 
£120  with  interest,  etc.,  to  the  plaintiff,  but  wholly  refused  to.  pay  the 
same,  etc.,  wherefore,  etc. 

To  this  the  defendant  pleaded:  first,  that  £rom  the  time  of  making 
the  said  articles  imtil  and  on  August  1st,  1707,  he  (the  defendant) 
was  ready  to  accept  a  conveyance  of  the  said  ground  in  the  declara- 
tion mentioned  with  the  buildings,  etc.,  for  and  during  all  the  plain- 
tiff's right,  title,  and  interest  in  the  same,  and  at  the  same  time  to 
pay  the  said  £120  in  the  declaration  m^itioned  with  interest,  etc., 
if  the  plaintiff  would  have  made  or  procured  any  such  conveyance  of 
assurance,  yet  that  the  plaintiff  did  not  on  or  before  the  said  Au- 
gust 1st,  1797,  or  at  any  time  since,  convey  to  the  defendant  the  said 
ground  with  the  buildings,  etc.,  for  and  during  all  the  plaintiff's 
right,  etc.,  wherefore  the  defendant  had  not  paid  to  ihe  plaintiff 
the  said  £120,  etc.  There  was  a  second  plea  to  the  like  effect; 
stating  that  the  plaintiff  had  not  tendered  any  conveyance  of  the 
premises,  etc. 

To  these  pleas  there  was  a  general  demiurer,  and  joinder  in  de- 
murrer. 

Lord  Kenyon,  C.  J.  The  cases  which  have  been  mentioned  are 
in  my  recollection;  and  although  I  have  not  the  least  doubt  what  the 
sense  and  justice  of  this  case  require  to  be  done,  yet  if  I  found  that 
I  should  thereby  transgress  any  technical  rule  of  law  which  had  been 
established,  I  would  not  set  up  my  opinion  against  the  wisdom  of 
those  who  are  gone  before  me.  But  I  am  fully  satisfied  that  what 
justice  requires  to  be  done  in  this  case  will  not  contravene  any  princi- 
ple of  law  which  has  been  established  in  those  cases.  The  general 
rule  which  governs  them  all,  is  that  every  man's  agreement  is  to  be 
performed  according  to  his  intent,  as  far  as  that  is  to  be  collected  from 
the  particular  instrument.  Now  here  the  case  is  that  the  plaintiff, 
bemg  in  possession  of  a  school,  covenanted  with  the  defendant  to 
convey  to  him  the  good  will  of  it  (if  I  may  use  the  expression)  and 
the  building  itself  on  or  before  August  1st,  1797,  and  in  the  meantime 
he  consented  to  put  him  in  possession  of  the  premises  on  some  prior 
day ;  on  the  other  hand,  the  defendant  engaged  to  pay  him  a  stipulated 
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price  in  consideration  of  all  that  the  other  had  undertaken  to  do  on 
or  before  the  same  Aogtuit  1st.  And  now  the  plaintiff  who  is  to  exe^ 
cute  the  conveyance,  and  who  is  also  the  person  to  pay  for  it,  not 
having  made  it,  or  made  a  tender  of  It  to  the  defendant,  nevertheless 
calls  upon  him  by  this  action  to  pay  the  consideration-money.  The 
very  statement  of  such  a  claim  is  enough  to  refute  it.  If  these  be 
not  dependent  covenants,  it  is  dilScult  to  conceive  what  covaiants 
are  so.  The  very  substance  of  the  consideration  to  entitle  the  plain- 
tiff to  receive  the  money  was  the  making  of  the  conveyance  required; 
and  it  is  admitted  that  he  has  not  done  it;  that  makes  an  end  of  the 
question.  The  case  of  Campbell  v.  Jones  ^  was  very  different  from 
the  present;  for  there  the  instruction  to  be  giv^i  was  not  to  be,  and 
coidd  not  in  the  nature  of  the  thing  be  performed  at  the  same  time 
with  the  payment  of  the  money  by  the  defendant,  far  which  a  ob- 
tain time  was  limited;  whereas  no  time  was  limited  for  giving  the 
instruction.  But  here  the  parties  have  stipulated  for  the  convey^ 
ance  and  the  pa3anent  to  be  performed  at  the  same  time.  And  if  we 
were  to  hold  otherwise  in  such  a  case  as  the  present,  the  greatest  in- 
justice might  be  done;  for,  supposing,  in  the  instance  of  a  trader  who 
had  entered  into  such  a  contract  for  the  sale  of  an  estate,  that  be- 
tween the  making  of  the  contract  and  the  final  execution  of  it  he  were 
to  become  a  bankrupt,  the  vendee  might  be  in  the  situation  of  having 
had  pa3anent  enforced  from  him,  and  yet  be  disabled  from  procuring 
the  property  for  which  he  had  paid.  The  injustice  of  such  a  proce- 
dure is  too  manifest  to  be  insisted  upon  further. 

Grose,  J.  *  ♦  ♦  Now  here  the  plaintiff  covenanted  to  conv^ 
on  or  before  August  1st,  1797,  though  the  defendant  was  to  be  put  in 
possession  before.  And  the  reason  why  the  conveyance  was  not  to  be 
executed  before  is  obvious;  because  that  was  the  day  on  which  the 
money  was  to  be  paid.  Then  what  is  the  true  justice  of  this  case  and 
the  evident  meaning  of  the  parties?  It  is  plainly  this,  that  the  execu- 
tion of  the  conveyance  and  the  pasrment  of  the  money  should  be 
concurrent  acts,  and  even  the  payment  of  the  interest  was  to  be 
deferred  till  August  1st,  though  it  was  to  run  from  January  1st  pre- 
ceding. Then  there  is  an  end  of  the  question;  because  it  is  not  pre- 
tended that  the  plaintiff  had  conveyed  or  was  ready  to  convey  at  the 
time.  How  far  the  determination  in  Bocme  v.  £30^  miHtates  against 
the  principles  I  have  laid  down  may  be  a  matter  of  doubt;  but  the 
intention  of  the  parties  is  or  is  assumed  to  be  the  governing  principle 
of  all  the  late  determinations. 

1  In  the  King's  Bench,  1796;  reported  in  6  Term  Rep.  570.-- Bids. 
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thereof  possessed;  and  also  then  delivered  over  as  far  as  m  him  lay 
all  the  PW!>1<^  ^  ^ben  had  under  his  care  and  all  the  profit^,  etc. ;  and 
although  the  plaintiff  had  well  and  truly  performed  everything  else 
in  the  said  articles  contained  on  his  part,  yet  protesting  that  the  de- 
fendant had  not  performed  anything  in  the  said  articles  contained  on 
his  part;  the  plaintiff  averred  that  the  defendant  did  not  on  the  said 
August  1st,  1797;  or  at  any  other  time  before  or  since,  pay  the  said 
£120  with  interest,  etc.;  to  the  plaintiff,  but  wholly  refused  to.  pay  the 
same,  etc.,  wherefore;  etc. 

To  this  the  defendant  pleaded:  first,  that  £rom  the  time  of  making 
the  said  articles  until  and  on  August  1st,  1797,  he  (the  defendant) 
was  ready  to  accept  a  conveyance  of  the  said  groimd  in  the  declara- 
tion mentioned  with  the  buildings,  etc.,  for  and  during  all  the  plain- 
tiff's right,  title,  and  interest  in  the  same,  and  at  the  same  time  to 
pay  the  said  £120  in  the  declaration  m^itioned  with  interest,  etc., 
if  the  plaintiff  would  have  made  or  procured  any  such  conveyance  of 
assurance,  yet  that  the  plaintiff  did  not  on  or  before  the  said  Au- 
gust 1st,  1797,  or  at  any  time  since,  convey  to  the  defendant  the  said 
ground  with  the  buildings,  etc.,  for  and  during  all  the  plaintiff's 
rig^t,  etc.,  wherefore  the  defendant  had  not  paid  to  the  plaintiff 
the  said  £120,  etc.  There  was  a  second  plea  to  the  like  effect; 
stating  that  the  plaintiff  had  not  tendered  any  conveyance  of  the 
premises,  etc. 

To  these  pleas  there  was  a  general  demurrer,  and  joinder  in  de- 
murrer. 

Lord  Kenyon,  C  J.  The  cases  which  have  been  mentioned  are 
in  my  recollection;  and  although  I  have  not  the  least  doubt  what  the 
sense  and  justice  of  this  case  require  to  be  done,  yet  if  I  found  that 
I  should  thereby  transgress  any  technical  rule  of  law  which  had  been 
established,  I  would  not  set  up  my  opinion  against  the  wisdom  of 
those  who  are  gone  before  me.  But  I  am  fully  satisfied  that  what 
justice  requires  to  be  done  in  this  case  will  not  contravene  any  princi- 
ple of  law  which  has  been  established  in  those  cases.  The  general 
rule  which  governs  them  all,  is  that  every  man's  agreement  is  to  be 
performed  according  to  his  intent,  as  far  as  that  is  to  be  collected  from 
the  particular  instrument.  Now  here  the  case  is  that  the  plaintiff, 
being  in  possession  of  a  school,  covenanted  with  the  defendant  to 
convey  to  him  the  good  will  of  it  (if  I  may  use  the  expression)  and 
the  building  itself  on  or  before  August  1st,  1797,  and  in  the  meantime 
he  consented  to  put  him  in  possession  of  the  premises  on  some  prior 
day;  on  the  other  hand,  the  defendant  engaged  to  pay  him  a  stipulated 
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price  in  consideration  of  all  that  the  other  had  undertaken  to  do  on 
or  before  the  saine  At^uitt  Ist.  And  mm  tiie  plafavtiff  who  is  td  exe- 
cute the  conveyance,  and  who  is  also  the  person  to  pay  for  it,  not 
having  made  it,  or  made  a  tender  of  it  to  the  defendant,  nevertheless 
eaUs  upofn  him  by  this  action  to  pay  the  consideration-money.  The 
veiy  statement  of  such  a  claim  is  enough  to  refute  it.  If  these  be 
not  dependent  covenants,  it  is  difficult  to  conceive  what  covenants 
are  so.  The  very  substance  of  the  consideration  to  aititle  the  iriain- 
tiff  to  receive  the  money  was  the  making  of  the  conveyance  required; 
and  it  is  admitted  that  he  has  not  done  it;  that  makes  an  end  of  the 
question.  The  case  of  Campbell  v.  Jones  ^  was  very  different  from 
the  present;  for  there  the  instruction  to  be  given  was  not  to  be,  and 
could  not  in  the  nature  of  the  thing  be  performed  at  the  same  time 
with  the  payment  of  the  money  by  the  defendant,  for  which  a  cer- 
tain time  was  limited;  whereas  no  time  was  limited  for  givihg  the 
instruction.  But  here  the  parties  have  stipulated  for  the  convey- 
ance and  the  pa3anent  to  be  performed  at  the  same  time.  And  if  we 
were  to  hold  otherwise  in  such  a  case  as  the  present,  the  greatest  in«- 
justice  might  be  done;  for,  supposmg,  in  the  instance  of  a  trader  who 
had  entered  into  such  a  contract  for  the  sale  of  an  estate,  that  be- 
tween  the  makmg  of  the  contract  and  the  final  execution  of  it  he  were 
to  become  a  bankrupt,  the  vendee  might  be  in  the  situation  of  having 
had  payment  enforced  from  him,  and  yet  be  disabled  from  procuring 
the  property  for  which  he  had  paid.  The  injustice  of  such  a  proce- 
dure is  too  manifest  to  be  insisted  upon  further. 

Grose,  J.  *  *  *  Now  here  the  plaintiff  covenanted  to  conv^ 
on  or  before  August  1st,  1797,  thoc^  the  defendant  was  to  be  put  in 
possession  before.  And  the  reason  why  the  conveyance  was  not  to  be 
executed  before  is  obvious;  because  that  was  the  day  on  which  the 
money  was  to  be  paid.  Then  what  is  the  true  justice  of  this  case  and 
the  evident  meaning  of  the  parties?  It  is  plainly  this,  that  the  execu- 
tion of  the  conveyance  and  the  payment  of  the  money  should  be 
concurrent  acts,  and  even  the  payment  of  the  interest  was  to  be 
deferred  till  August  1st,  though  it  was  to  run  from  January  1st  pre- 
ceding. Then  there  is  an  end  of  the  question;  because  it  is  not  pre- 
tended that  the  plaintiff  had  conveyed  or  was  ready  to  convey  at  the 
time.  How  far  the  determination  in  Boone  v.  Eyre  militates  against 
the  principles  I  have  laid  down  may  be  a  matter  of  doubt;  but  the 
intention  of  the  parties  is  or  is  assumed  to  be  the  governing  principle 
5f  all  the  late  determinations. 

^  In  the  King's  Bench,  1796;  repeated  in  6  Term  Rep.  570.— Eds. 
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ROBERTS  V.  BRETT 

In  the  House  of  Lords,  1865 
[Reported  in  11  House  of  Lords  Cases,  337] 

This  was  an  action  for  damages  for  breach  of  a  contract  under  seal 
entered  into  on  May  15th,  1855.  The  defendant  r^resented  The 
Mediterranean  Submarine  Electric  Telegraph  Ck)mpany,  and  on  its 
behalf  entered  into  a  contract  with  the  plaintiff  to  lay  down  150 
miles  of  cable  between  Cape  Tabaque,  on  the  northern  coast  of  Africa, 
and  Cape  Spartivento,  in  the  island  of  Sardinia. 

The  declaration  stated  that  by  a  certain  indenture,  etc.,  entered 
into  on  May  15th,  1855,  the  plaintiff,  for  the  considerations  therein 
mentioned,  covenanted  with  the  defendant  ''that  he,  the  plaintiff, 
should  and  would  forthwith,  at  his  own  expense,  procure  the  Cornwall 
frigate,  or  some  other  suitable  vessel,  and  stow  or  cause  to  be  stowed 
on  board  the  said  vessel  the  submarine  telegraphic  cable,  which  was 
150  miles  in  length,  and  was  then  at  Morden  Wharf,  Greenwich, 
etc.,  and  also  should  and  would,  at  the  like  expense,  fit  out,  etc.,  the 
said  vessel,  and  provide  competent  officers  and  crew,  and  place  on 
board  sufficient  breaks  and  rollers,  etc.,  and  would,  to  the  extent  of 
£600,  pay  the  expense  of  insuring  the  cable,  and  .several  other  things; 
and  should  and  would  ''  have  the  ship  fully  equipped  in  all  respects 
and  ready  for  sea  at  the  Nore  on  or  before  July  15th  then  next." 
There  were  sevet'al  other  acts  which  the  plaintiff  undertook  to  do. 
And  if  he  made  default  in  having  the  ship  with  the  cable  on  board 
fully  equipped  and  ready  for  sea  before  July  15th  then  next,  the 
defendant  should  be  at  liberty  to  retain  from  any  moneys  payable 
by  him,  as  and  for  liquidated  damages  £200  per  week,  and  at  that 
rate  for  any  less  period  than  a  week;  but  the  power  to  enforce  this 
payment  by  way  of  liquidated  damages  ''should  be  without  prejudice 
to  the  right  of  the  defendant  to  exercise  any  other  powers  or  remedies 
at  law  or  in  equity,  by  virtue  of  these  presents,  or  the  bond  therein- 
after referred  to  for  enforcing  the  completion  of  the  works  before 
covenanted  to  be  done,  or  for  compensating  himself  for  the  damage 
occasioned  by  such  default."  And  the 'defendant  covenanted  with 
the  plaintiff  that  ''he,  subject  to  such  rights  of  deduction,  would  pay 
the  plaintiff  £5000  by  the  instalments  and  at  the  times  next  men- 
tioned— that  is  to  say,  the  sum  of  £1000,  part  thereof,  on  or  before 
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the  expimtion  of  seven  days  after  the  arrival  of  the  vessel  alongside 
Morden  Wharf/'  the  sum  of  £2000  twenty-one  da3r8  after  suoh 
arrival,  and  £2000  when  the  ship  should  pot  to  sea  from  the  Nore; 
and  at  the  expiration  of  twenty-one  days  from  Hie  time  when  the 
cable  should  have  been  laid  down,  the  defendant  oov^ianted  to 
deliver  to  the  plaintiff  500  paid-up  shares  in  the  company  of  £10  each. 
And  then  '^it  was  agreed  and  declared  that  fat  the  true  perfonnance 
of  the  covenants  by  the  plaintiff  thereinbefore  contained,  and  for 
securing  any  penalties  which  he  might  incur  under  these  presents,  the 
plaintiff  and  two  responsible  sureties  should,  within  ten  days  after 
the  execution  of  these  presents,  give  and  execute  to  the  defendant, 
his  executors,  etc.,  a  bond  in  the  penal  sum  of  £5000.  And  for  the 
due  perfonnance  of  the  covenants  on  the  part  of  the  defendant  there- 
inbefore contained,  the  defendant  and  two  responsible  sureties  should, 
within  ten  days  from  the  execution  of  these  presents,  give  and  execute 
to  the  plaintiff,  his  executors,  etc.,  a  bond  in  the  penal  sum  of  £5000.'' 
And  it  was  agreed  and  declared  that  the  said  bonds  so  to  be  given  as 
aforesaid  should  not  in  any  manner  {M^judioe  or  affect  the  reepective 
rights  or  liabilities  of  the  plaintiff  or  the  defendant. 

The  declaration  then  averred  that  the  plaintiff  did  procure  a  vessel 
and  fit  it  out,  and  was  ready  and  willing  to  provide  the  officers  and 
crew,  and  to  perfonn  all  the  acts  covenanted  to  be  performed,  and 
to  have  the  ship  ready  for  sea  at  the  Nore  before  July  15th;  but 
before  the  time  arrived  for  so  doing,  the  defendant  refused  to  perform 
the  contract,  and  dispensed  with  the  vessel  being  brought  alongside 
the  wharf;  and  the  plaintiff  alleged  that  he  had  performed  all  condi- 
tions stipulated  on  his  part,  and  that  everything  had  taken  place  to 
entitle  him  to  a  performance  by  the  defendant,  of  all  which  premises 
the  defendant  had  notice,  and  was  requested  to  stow  the  cable  on 
board,  etc.,  and  for  doing  all  which  matters  and  things  a  reasonable 
time  had  elapsed  before  the  commencement  of  this  suit,  yet  that  the 
defaoidant  did  not  nor  would  stow,  or  allow  to  be  stowed,  the  cable, 
etc.,  but  wholly  refused,  etc.,  and  stowed  the  cable  on  board  another 
ship  or  vessel,  and  thereby  broke  his  contract.  And  the  plaintiff 
further  assigned  for  breach  that  the  defendant  did  not,  within  ten 
days,  etc.,  execute  the  bond,^  but  ther^  made  default. 

The  defendant  pleaded  first,  except  as  to  the  giving  of  the  bond 
(an  exception  repeated  in  each  of  the  other  pleas  but  the  fifth),  that 
the  plaintiff  did  not  procure  a  suitable  ship,  etc.,  and  place  the  same 

>  This  was  a  new  breach,  added  after  the  first  argument  on  the  demurrer. 
See  6  C.  B.  N.  S.  611,  618. 
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William  Shore,  of  the  said  fanziy  and  premises,  and  land,  according 
to  the  form  and  effect  of  the  said  articles;  yet  the  said  William  Shore 
did  not,  nor  would,  on  or  before  said  March  24th  next  ensuing  the 
date  of  the  said  articles  of  agreement,  nor  had  he  at  any  time  hitherto 
drawn  or  prepared,  or  caused  to  be  drawn  or  prepared  to  be  executed, 
any  deed,  conveyance,  or  assurance  whatsoever,  of  the  said  farm, 
and  premises,  and  lands  mentioned  in  the  said  articles  of  agreement, 
and  so  agreed  to  be  purchased  by  the  said  William  Shore  as  aforesaid, 
nor  did,  nor  would  pay  the  said  purchase-money,  or  any  part  thereof, 
nor  did,  nor  would  accept  the  said  title  according  to  the  said  articles 
of  agreement;  but  on  the  contrary  thereof,  the  scud  William  Shore 
had  wholly  n^lected  and  refused,  and  still  doth  neglect  and  refuse, 
to  draw  or  prepare  any  deed,  conveyance,  or  assurance  of  the  said 
farm,  premises,  and  land,  imto  the  said  William  Shore,  or  to  pay  the 
said  purchase-money,  or  any  part  thereof,  or  in  any  wise  carry  the 
said  articles  into  execution,  contrary,  etc/' 

Plea:  "That  the  said  duke  was  not  capable,  ready,  and  willing  to 
make,  nor  could  he,  the  said  duke,  make  a  good  title  to  the  said  Wil- 
liam of  the  said  farm  so  agreed  to  be  purchased,  according  to  the 
tenor  and  effect  of  the  said  agreement,  etc."  And  for  further  plea, 
etc.,  that  after  the  making  of  the  said  agreement,  and  before  Lady- 
day  then  next  following,  to  wit,  on  March  20th,  1788,  a.d.,  the  said 
duke  cut  down  divers,  to  wit,  500  of  the  said  timber  trees,  500  of  the 
said  elms,  and  500  of  the  said  willow  trees,  in  the  said  declaration 
and  agreement  respectively  mentioned,  and  by  the  said  agreement 
agreed  to  be  valued  and  paid  for  as  in  the  said  agreement  is  mentioned, 
whereby  the  said  duke  disabled  himself  from  performing,  and  it  be- 
came, and  was  impossible  for  him  to  perform  and  fulfil  the  said  articles 
of  agreement,  on  his  part,  etc.,  for  which  reason,  he,  the  said  William, 
declined  and  refused  to  carry  the  said  articles  into  execution  on  his 
part,  as  he  lawfully  might,  etc." 

Replication:  Issue  on  the  first  plea,  and  general  demurrer  to  the 
second.   Joinder  in  demurrer. 

On  this  day,  the  following  judgment  of  the  Court  was  delivered  by 
Lord  Loughborough,  who  having  stated  the  pleadings,  said: 

It  is  clear  in  this  case,  that  unless  the  plaintiff  has  done  all  that 
was  incumbent  on  him  to  do,  in  order  to  create  a  performance  by 
the  defendant  (if  I  may  use  the  expression),  he  is  not  entitled  to 
maintain  the  action.  If  he  has  not  set  forth  a  sufficient  title,  judg- 
ment must  be  against  him  whatever  the  plea  is,  and  if  the  plea  be  a 
good  bar,  the  same  consequence  must  follow.    It  was  argued  on  the 
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part  of  the  plaiotiffy  that  the  agreement  respecting  the  trees  was  not 
a  eondition  pieoedent,  and  therefore  a  breach  of  that  agreement 
could  not  be  pleaded  in  bar  of  the  action.  In  support  ol  tibjs  aigu- 
ment,  the  ca^e  of  Boone  v.  E3rre  was  cited;  but  in  that  caae,  though 
the  Court  of  King's  Bench  held  the  plea  insufiGicient,  yet  they  laid 
down  a  dear  and  well-founded  disttnotioUy  that  where  a  covenant 
went  to  the  whole  of  the  consideration  on  both  sides,  there  it  was  a 
condition  precedent;  but  where  it  did  not  go  to  the  whole,  but  only 
to  a  part,  there  it  was  not  a  condition  precedent,  and  each  party 
must  resort  to  his  separate  remedy;  and  for  this  plain  and  obvious 
reason,  because  the  damages  might  be  unequal.  The  cases  also  of 
Hunlocke  v.  Blacklowe,  2  Saund.  119,  and  Cole  v.  Shallet,  3  Lev.  41, 
Were  cited  as  being  in  favor  of  the  plaintiff.  But  it  is  unnecessary  to 
enter  into  the  discussion  of  those  cases;  though  perhaps  doubts  may 
reasonably  be  entertained  of  the  doctrine  laid  down  in  Saunders, 
and  though  the  case  cited  by  him  in  his  argument  may  deserve  full 
as  much  consideration  as  that  which  was  the  subject  of  the  deter- 
mination of  the  Court.  For  we  found  our  opinion  in  the  present  case, 
on  the  ground  of  the  distinction  in  Boone  v.  Eyre,  which  we  think  a 
fair  and  sound  one.  Then  the  question  is^  Whether  the  covenant  of 
the  plaintiff  goes  to  the  whole  consideration  of  that  which  was  to  be 
done  by  the  defendant?  Now,  the  duke  clearly  covenanted  to  convey 
an  estate  to  the  defendant,  in  which  all  the  timber  growing  on  the 
estate  was  necessarily  included.  The  timber  was  not  disjoined  from 
the  estate  by  the  separate  valuation  of  it.  It  was  expressly  agreed 
that  all  trees,  etc.,  which  then  were  upon  any  of  the  estates  should 
be  valued.  But  it  is  not  to  be  permitted  to  a  party  contracting  to 
convey  land,  which  includes  the  timber,  by  his  own  act  to  change  the 
nature  of  it,  between  the  time  of  entering  into  the  contract  and  that 
of  performing  it.  There  may  be  cases  where  the  timber  growing  on 
an  estate  is  the  chief  inducement  to  a  purchase  of  that  estate.  But 
it  is  not  necessary  to  inquire  whether  it  be  the  chief  inducemait  to  a 
purchase  or  not;  for  if  it  may  be  in  any  sort  a  consideration  to  the 
party  purchasing  to  have  the  timber,  the  party  selling  ought  not  to  be 
permitted  to  alter  the  estate,  by  cutting  down  any  of  it.  This  is  not 
an  action  of  covenant  where  one  party  has  performed  his  part,  but 
is  brought  for  a  penalty  on  the  other  party  refusing  to  execute  a  con- 
tract. But  to  entitle  the  party  bringing  the  action  to  a  penalty,  he 
ought  punctually,  exactly,  and  literally  to  complete  his  part.  We 
are  therefore  of  opinion  that  the  plea  is  a  good  bar  to  the  action,  and 
on  this  we  give  our  judgment.    My  brother  Marshall  made  some  ex-< 

47 
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to  recover  on  the  agreement.  It  is  the  true  intent  and  object  of  the 
agreement,  that  each  party  should  find  security  within  the  time  pre- 
scribed. If  this  be  not  done  by  either  party  both  may  be  in  effect 
released  from  the  contract,  which  may  fall  to  the  ground;  but  neither 
party  can  recover  for  breach  of  the  covenants  in  the  agreement,  unless 
he  has  performed  this  precedent  obligation.  I  therefore  move  your 
Lordships  that  the  judgment  of  the  Court  below  be  affirmed. 

Lord  Chelmsford.  My  Lords,  I  agree  with  the  decision  of  the 
Court  of  Exchequer  Chamber  affirming  the  judgment  of  the  Court 
of  Common  Pleas. 

The  question  is  whether  the  fourth  plea  is  an  answer  to  the  action^ 
or,  in  other  words,  whether  the  giving  the  bond  by  the  plaintiff  was 
a  condition  precedent  to  his  right  to  recover  damages  from  the  de- 
fendant for  his  non-fulfilment  of  his  part  of  the  agreement. 

The  parts  of  the  deed  necessary  to  be  noticed  are  these.  [His 
Lordship  stated  them.] 

The  learned  counsel  for  the  plaintiff  argued  that  the  covenant  on 
the  part  of  the  plaintiff  to  give  the  bond  could  not  be  intended  to 
be  a  condition  precedent,  because  he  was  forthwith  bound  to  procure 
the  ship  or  vessel,  so  that  he  was  to  do  an  act  before  the  ten  days  had 
expired  within  which  the  bond  was  to  be  given;  and  also  that  the  de- 
fendant, having  covenanted  to  pay  the  plaintiff  £1000  on  or  before 
the  expiration  of  seven  days  after  the  arrival  of  the  ship  or  vessel 
at  Morden  Wharf,  and  the  money  being  appointed  to  be  paid  on  a 
day  which  might  happen  before  the  expiration  of  the  ten  days  within 
which  the  bond  was  to  be  given,  the  giving  of  the  bond  could  not  be 
a  condition  precedent,  according  to  the  first  rule  upon  the  subject 
of  dependent  and  independent  covenants  laid  down  in  the  notes  to 
Pordage  v.  Cole.^  They  also  contended  that  the  case  fell  within  the 
third  rule  stated  in  these  notes,  as  it  was  a  covenant  going  only  to 
part  of  the  consideration,  the  breach  of  which  might  be  paid  for  in 
damages.  These  rules  are  not  proposed  for  the  purpose  of  absolutely 
determining  the  dependence  or  independence  of  covenants  in  aJl  cases, 
but  merely  as  furnishing  a  guide  to  the  discovery  of  the  intention  of 
the  parties.  For,  as  Lord  Kenyon  said  in  Porter  v.  Shephard,*  "con- 
ditions are  to  be  construed  to  be  either  precedent  or  subsequent  ac- 
cording to  the  fair  intention  of  the  parties,  to  be  collected  from  the 
instrument;  and  technical  words  (if  there  be  any  to  encounter  such 
intention)  should  give  way  to  that  intention." 

Now  what  may  fairly  be  considered  to  have  been  the  intention  of 

»  Wms.  Saund.  320,  «  6  T.  R,  068. 
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the  parties  upon  the  whole  scope  and  object  of  the  deed  in  question? 
Putting  the  argument  into  a  short  form,  it  amounts  to  this:  The  de- 
fendant says  to  the  plaintiff,  in  consideration  of  your  doing  certain 
acts,  and  giving  me  a  bond  with  sureties  to  secure  the  performance 
of  your  covenant  to  do  these  acts,  I  will  pay  you  a  sum  of  £6000,  and 
give  3rou  a  bond  with  sureties  to  secure  the  payment.  And  the  plain* 
tiff,  on  the  other  hand,  covenants  to  do  the  acts  and  to  give  the  bond 
in  consideration  of  the  performance  by  the  defendant  of  the  covenants 
on  his  part  to  be  performed. 

Upon  this  short  summary  of  the  deed  there  could  dcaroely  be  a 
doubt  that  either  party  might  refuse  to  perform  his  part  of  the  agree- 
ment until  he  was  secured  by  the  bond  of  the  other. 

But  the  counsel  for  the  plaintiff  say  that  the  particular  tenns  of 
the  deed  show  that  this  could  not  be  the  intention.  In  particular, 
they  lay  great  stress  on  the  word  "forthwith"  in  the  plaintiff's  cove- 
nant to  procure  the  vessel,  which  they  interpreted  to  mean  "im- 
mediately;" and  they  urged  this  as  a  proof  that  the  giving  the  bonds 
could  not  be  meant  to  be  conditions  precedent^  because  this  act  of 
the  plaintiff  must  necessarily  have  been  done  before  the  expiration  of 
the  ten  days,  to  the  last  moment  of  which  the  defendant  was  at 
liberty  to  delay  the  execution  of  the  bond.  And  they  also  insisted 
upon  the  clause  for  payment  by  the  defendant  of  £1000  before  the 
expiration  of  seven  days  after  the  arrival  of  the  vessel  at  Morden 
Wharf,  which  might  have  happened  within  the  ten  days;  and  there- 
fore they  argued  that  the  case,  in  both  these  respects,  was  within  the 
first  rule  inthe  notes  to  Pordage  v.  Cole. 

It  appears  to  me  that  too  great  force  was  attributed  to  the  word 
"forthwith"  in  the  agreement,  and  that  all  that  was  meant  by  it 
was,  that  the  plaintiff  was,  without  delay  or  loss  of  time,  to  procure 
a  suitable  vessel  for  receiving  the  telegraphic  cable.  And  to  quicken 
his  diligence  the  defendant  covenanted  to  pay  him  £1000  within 
seven  days  after  the  arrival  of  the  vessel  at  Morden  Wharf.  Out  of 
regard  to  his  own  interest,  too,  the  plaintiff  would  use  all  expedition 
in  commencing  the  performance  of  the  agreement,  because  unless 
he  had  the  vessel  with  the  cable  on  "board  equipped  and  ready  for 
sea  by  July  16th,"  he  would  have  been  liable  to  pay  £200  per  week 
for  his  default.  I  think  that  the  plaintiff  could  not  have  been  com- 
pelled to  take  a  single  step,  nor  to  incur  the  smallest  expense  toward 
procuring  the  vessel,  till  he  was  secured  by  having  the  defendant's 
bond,  and  that  if  he  chose  to  proceed  without  having  this  security, 
everjrthing  he  did  was  at  his  own  peril.    If  the  defendant  wished  to 
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obtain  a  right  to  urge  the  plaintiff's  progress  within  the  ten  days^  he 
might  have  executed  and  delivered  bis  bond,  and  then  he  would  have 
performed  all  that  was  required  of  him  till  the  first  instalment  of  the 
£5000  became  due. 

It  is  a  strong  circumstance  indicative  of  the  intention  of  the  parties, 
that  the  stipulations  with  respect  to  the  mutual  bonds  should  be 
conditions  precedent,  that  these  stipulations  follow  all  the  covenants 
entered  into  on  both  sides,  and  that  they  are  agreed  and  declared  to 
be  given  ''for  the  true  perfonnance  of  the  covenants  hereinbefore 
contained,  J'hey  are  obviously  intended,  therefore,  to  be  mutual 
securities  for  the  performance  of  all  the  covenants  by  each  of  the 
parties  respectively.  This,  I  think,  takes  away  all  ground  for  saying 
that  the  covenants  for  giving  the  bonds- go  only  to  part  of  the  con- 
sideration, and  that  a  breach  of  them  may  be  paid  for  in  damages. 
Though,  strictly  speaking,  they  enter  into  and  form  part  of  the  con- 
sideration on  both  sides,  yet  they  extend  to  the  whole  of  the  cove- 
nants contained  in  the  deed,  and  are  an  essential  and  vital  part 
of  the  agreement  between  the  parties.  Nor  is  it  easy  to  see  how 
a  breach  of  them  could  be  compensated  in  damages,  or  what 
estimate  could  be  formed  of  the  measure  of  damages  for  their  non- 
fulfilment. 

I  do  not  think  that  anything  in  favor  of  the  plaintiff  can  be 
made  of  the  circumstance  of  the  defendant  not  having  given  his 
bond.  It  appears  to  me  that  the  mutual  default  of  the  parties 
had  the  effect  of  virtually  putting  an  end  to  the  agreement,  be- 
cause neither  of  them  was  in  a  situation  to  in»st  upon  performance 
by  the  other. 

A  supposed  case  was  put  at  the  bar,  of  the  plaintiff,  after  the  ten 
days  had  expired  without  his  bond  having  been  given,  going  on  to 
perform  his  covenants,  and  afterward,  in  an  action  to  recover  the 
stipulated  amount  to  be  paid  by  the  defendant,  being  met  by  a  plea 
of  the  non-performance  of  the  condition  precedent.  I  have  no  di£B- 
culty  in  saying  that  in  such  a  case  the  party  who  may  avail  himself 
of  the  non-performance  of  a  condition  precedent,  but  who  allows  the 
other  side  to  go  on  and  perform  the  subsequent  stipulations,  has 
waived  his  right  to  insist  upon  the  unperformed  condition  precedent 
as  an  answer  to  the  action. 

Looking  at  the  whole  of  the  deed,  I  am  satisfied  that  it  was  the 
intention  of  the  parties  that  each  should  receive  from  the  other  a 
bond  as  a  security  for  the  performance  of  the  covenants  before  either 
was  boimd  to  proceed  to  perform  any  of  the  stipulations  contained 
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in  the  deed.    For  these  reasons,  I  think  the  judgment  of  the  Excheq- 
uer Chamber  ought  to  be  affirmed. 
Jvdgmeni  (j^ffirmed.^ 


STUBBS  V.  THE  HOLYWELL  RAILWAY  CO. 

In  the  Court  of  Exchequer,  1867 

[Reported  in  Law  R^)ort8,  2  Exchequer,  311] 

DxcxARATiON  for  moncy  payable  by  the  defendants  to  the  plain- 
tiff as  administratcnr  of  William  Stubbs,  deceased,  for  work  done  by 
the  said  William  Stubbs,  in  his  lifetime  for  the  defendants,  at  their 
request,  and  fees,  etc.,  payable  in  respect  thereof,  for  money  paid  by 
the  said  WiUiam  Stubbs  in  his  lifetime  for  the  defendants,  at  their 
request,  and  for  money  due  on  accounts  stated  between  the  said 
William  Stubbs  in  his  lifetime  and  the  defendants,  and  for  money 
due  on  accounts  stated  between  the  plaintiff  as  administrator  and 
the  defendants. 

Pleas.  Never  indebted,  and  payment.   Issue  thereon. 

The  cause  was  tried  before  Mellor,  J.,  at  the  last  Liverpool  spring 
assizes,  when  the  following  facts  were  proved: 

In  December,  1866,  William  Stubbs,  the  deceeused,  was  appointed 
consulting  engineer  by  the  defendants,  to  complete  the  construction 
of  certain  works  on  their  line.  The  work  was  to  be  completed  in 
fifteen  months  from  December  5th,  and  the  defendants  were  to  pay 
Stubbs  £500  as  his  fee  for  salary  for  performing  it,  by  five  equal 
quarterly  instalments.  He  was  also  to  be  paid  his  travelling  ex- 
penses. The  work  was  commenced  on  these  terms,  and  the  first 
quarterly  payment  of  £100  was  made  in  March,  1866.  Stubbs  con- 
tinued in  his  employment  for  two  quarters  more.  Soon  after  the 
end  of  the  third  quarter,  and  before  any  payment  beyond  the  £100 
hactbeen  made  to  him,  he  died  intestate.  Less  than  three  fifths  of 
the  whole  w(»*k  had  been  done,  but  no  default  on  the  part  of  the  de- 
ceased was  proved.  The  plaintiff,  his  administrator,  now  sought  to 
recover  two  instalments  of  £100  each  for  the  second  and  third  quar- 
ters' work,  and  also  £10  for  travelling  expenses  incurred  by  the  de- 
ceased. The  defendants  contended,  however,  that  they  were  only 
liable  on  a  quantum  meruit  for  the  amount  of  work  actually  done 

« 

'  CoDoturing  opinion  of  Lord  Cranworth  omitted. — ^Eds. 
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during  the  seccmd  and  third  quarters.  The  jury  found  the  actual 
value  of  the  work  done  to  be  £150.  A  veidict  was  entered  for  the 
plaintiff  for  £210,  being  the  full  amount  claimed — vi^,,  £200  for  the 
two  quarterly  instalments  and  £10  for  travelling  expenses.  Leave 
was  reserved  to  the  defendants  to  reduce  the  damages  to  £160,  on  the 
ground  th^t  the  death  of  IV^r.  Stubbe  dissolved  the  contract,  and  that 
the  contract  being  dissolved,  the  plaintiff  was  only  entitled  to  recover 
on  a  quantum  meruit  for  the  work  actually  dpne. 

Ebllt,  C.  B.  I  am  of  opinion  that  this  rule  should  be  discharged, 
and  that  the  plaintiff  is  entitled  to  a  verdict  for  £210.  Qe  sues  as  the 
administrator  of  a  person  named  Stubbs,  who  had  in  his  lifetime 
entered  into  a  contract  to  perform  certain  work  for  the  defendants  in 
fifteen  months  for  £500,  payable  under  the  contract  in  five  quarterly 
instalments  of  £100  each.  The  deceased,  it  appears,  performed  one 
quarter's  work,  and  at  the  close  of  that  quarter  received  £100  in 
pa3nnent.  He  then  performed  his  work  during  the  second  and  third 
quarters,  and  at  the  expiration  of  the  third  quarter  became  entitled 
to  two  further  instalments  of  £100  each.  These  were  due  to  him 
under  the  contract,  and  a  right  of  action  for  them  vested  in  him  on 
the  morning  of  September  6th,  1865.  Soon  afterward  he  died,  while 
these  instalments  remained  unpaid.  His  death,  no  doubt,  dissolved 
the  contract,  but  it  did  not  divest  his  representative  of  the  right  of 
action  which  had  already  accrued  to  the  deceased,  and  which  sur- 
vived to  that  representative.  Whether  circumstances  existed  or  may 
be  conceived  to  have  existed,  which  would  have  enabled  Vbe  defend- 
ants to  maintain  a  cross  action  against  Stubbs,  or  even  against  his 
administrator,  is  immaterial  to  the  present  question.  Here  is  a  per- 
fect right  of  action  vested  in  the  deceased  at  the  time  of  his  death 
which  survives  to  the  plaintiff.  He  is,  therefore,  entitled  to  recover, 
there  being  no  plea  alleging  that  the  deceased  did  not  perfcHin  his 
work  nor  any  proof  of  non-performance. 

Martin,  B.  I  am  of  the  same  opinion.  The  law  on  the  subject 
is  clear  and  free  from  doubt.  Suppose  a  man  enters  into  a  contract 
to  do  a  certain  piece  of  work  for  a  certain  siun,  then  if  he  die  before 
he  completes  it,  he  can  recover  nothing,  not  even  if  before  his  death 
he  had  done  nine  tenths  of  it,  for  the  contract  was  for  the  whole  work 
and  not  for  nine  tenths  of  it.  But  suppose  that  the  o(mtract  is  for 
the  performance  of  a  certain  piece  of  work  for  a  certain  sum,  to  be 
paid  at  the  rate,  say,  of  £50  a  month,  then  the  person  employed  earns 
£50  at  the  end  of  each  successive  month.  It  is  true  that  if,  after 
doing  a  portion  of  the  work  he  refused  to  do  the  rest,  he  might  not 
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be  able  to  recover,  because  he  could  not  prove  that  he  was  ready  and 
willing  to  perform  his  part  of  the  contract.  But  such  a  case  as  the 
present  has  no  analogy  mih  that  of  a  refusal  by  the  person  employed 
to  continue  performance.  The  contract,  no  doubt,  is  ended  by  the 
death  of  Stubbs,  but  only  in  this  sense  that  the  act  of  God  has  made 
further  performance  impossible.  The  man's  life  was  an  implied  con- 
dition of  the  contract,  but  the  fact  of  his  death  can  have  nothing 
whatever  to  do  with  the  payment  due  for  what  has  been  done,  with 
what  has  been  actually  earned  by  the  deceased.  The  contract  had, 
it  is  true,  an  implied  condition  that  he  should  live  for  fifteen  months. 
But  his  death  does  not  throw  back  his  representative  upon  the  right 
of  recovering  on  a  quantum  meruit  only.  He  can  recover  the  stipulated 
price,  due  to  the  deceased  when  he  died,  of  the  work  the  deceased 
had  actually  executed.  No  vested  right  of  action  is  taken  away  by 
death.  The  contract  is  at  an  end,  but  it  is  not  ''rescinded,"  for  re- 
scission is  the  act  of  two  parties,  not  of  one.  With  r^ard  to  the  re- 
marks quoted  from  Smith's  Leading  Cases,  I  may  say,  with  the  great- 
est respect  for  the  learned  author,  that  some  of  the  positions  laid 
down  by  him  in  the  note  to  Cutter  v.  Powell,  in  his  leading  cases, 
6th  ed.,  vol.  ii.,  p.  1,  are  not,  in  my  opinion,  fully  supported  by  the 
authorities.^ 


FARROW  V.  WILSON  and  WIFE 

In  the  Court  of  Common  Pleas,  1869 

[Reported  in  Law  Reports  4,  Common  Pleas,  744] 

Declaration  that  in  consideration  that  the  plaintiff  would  enter 
into  the  service  of  one  Price  Pugh  and  serve  him  in  the  capacity  of 
farm  bailiff  at  the  wages  of  15a.  per  week,  together  with  the  benefit 
of  certain  bonuses  and  of  a  certain  residence  in  a  farmhouse  until 
the  service  should  be  determined  as  thereinafter  mentioned.  Price 
Pugh  promised  the  plaintiff  to  retain  him  in  his  service  until  the 
expiration  of  six^months  after  notice  given  by  Price  Pugh  or  the 
plaintiff  to  the  other  of  them  to  put  an  end  to  such  service,  or  that, 
in  case  Price  Pugh  should  put  an  end  to  such  service  without  such 
notice,  he  should  pay  to  the  plaintiff  such  wages  at  the  rate  afore- 
said for  the  six  months  from  the  time  of  the  end  of  such  service;  that 
^  Concumng  opinion  of  Channell,  B.,  omitted. — ^Eds. 
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the  plaintiff  accordingly  entered  into  the  service  of  Price  Pugh,  and 
continued  therein  until  the  death  of  Price  Pugh,  and  had  always 
been  ready  and  willing  to  continue  in  the  service  of  his  administratrix 
in  the  capacity  and  on  the  terms  aforesaid,  of  which  the  defendants 
always  had  notice;  yet  that  the  defendants  wrongfully  dismissed  the 
plaintiff  from  the  said  service  without  such  notice  as  aforesaid,  and 
without  paying  the  plaintiff  such  six  months'  wages  as  aforesaid, 
whereby,  etc. 

Demurrer  and  joinder. 

The  judgment  of  the  Court  (Willes  and  Montague  Smith,  J  J.) 
was  delivered  by 

Willes,  J.  In  this  case  our  judgment  is  for  the  defendants.  Gen- 
erally speaking,  contracts  bind  the  executor  or  administrator,  though 
not  named.  Where,  however,  personal  considerations  are  of  the 
foundation  of  the  contract,  as  in  cases  of  principal  and  agent  and 
master  and  servant,  the  death  of  either  party  puts  an  end  to  the  re- 
lation; and,  in  respect  of  service  after  the  death,  the  contract  is  dis- 
solved, unless  there  be  a  stipulation  express  or  implied  to  the  con- 
trary. It  is  obvious  that,  in  this  case,  if  the  servant  had  died,  his 
master  could  not  have  compelled  his  representatives  to  perform  the 
service  in  his  stead  or  pay  damages,  and  equally  by  the  death  of  the 
master  thie  servant  is  discharged  of  his  service,  not  in  breach  of  the 
contract,  but  by  implied  condition. 

Judgment  for  the  defendants. 


BETTINI  V.  GYE 

In  the  Queen's  Bench,  1876 

[Reported  in  Law  Reports,  1  Queen's  Bench  Division,  183] 

Third  count,  that  the  defendant  was  and  is  the  director  of  the 
Royal  Italian  Opera  in  London,  and  the  plaintiff  was  and  is  a  dramatic 
artist  and  professional  singer,  and  thereupon  it  was  agreed  by  aud 
between  the  plaintiff  and  the  defendant  in  parts  beyond  the  seas,  to 
wit,  at  Milan,  in  Italy,  by  an  agreement  in  writing  in  the  French 
language,  of  which  the  translation  is  as  follows: 
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''Royal  Italian  Opeba, 

"CovBNT  Gabdbn,  London. 
'Year  1875. 

'^rrhe  undersigned,  Mr.  Frederick  Gye,  gentleman,  and  director 
«l  theSoyal  Italian  Opera  in  London,  of  the  one  part,  and  Mr.  Bettini, 
dramatic  artist,  on  the  other  part,  have  agreed  as  follows: 

*^  1.  Mr.  Bettini  undertakes  to  fill  the  part  of  primo  tenor  assoluto 
in  the  theatres,  halls,  and  drawing-rooms,  both  public  and  private, 
in  Greict  Britain  and  in  Ireland  during  the  period  of  his  engagement 
withMt.Gye. 

*'2.  This  engagement  shall  begin  on  the  30th  of  March,  1875,  and 
shall  t^aninate  on  the  13th  of  July,  1875. 

"3.  The  salary  of  Mr.  Bettini  shall  be  £150  per  month,  to  be 
paid  monthly. 

^'4.  Mr.  Bettini  shall  sing  in  concerts  as  well  as  in  operas,  but  he 
shall  not  sing  anywhere  out  of  the  theatre  in  the  United  Kingdom 
of  Great  Britain  and  Ireland  from  the  1st  of  January  to  the  31st  of 
December,  1875,  without  the  written  permission  of  Mr.  Gye,  except 
at  a  distance  of  more  than  fifty  miles  from  London,  and  out  of  the 
season  of  the  theatre. 

^'5.  Mr.  Gye  shall  furnish  the  costumes  to  Mr.  Bettini  for  his 
characters  according  to  the  ordinary  usage  of  theatres. 

'^6.  Mr.  Bettini  will  conform  to  the  ordinary  rules  of  the  theatre 
in  case  of  sickness,  fire,  rehearsals,  etc. 

'^7..  Mr.  Bettini  agrees  to  be  in  London  without  fail  at  least  six 
days  before  the  commencement  of  his  engagement,  for  the  purpose 
of  rehearsals. 

''8.  In  case  Mr.  Gye  shall  require  the  services  of  Mr.  Bettini  at  a 
distance  of  more  than  ten  miles  from  London,  he  shall  pay  his  travel- 
ling expenses. 

^'9.  Mr.  Bettini  shall  not  be  obliged  to  sing  more  than  four  times 
a  week  in  opera.  Mr.  Bettini,  in  order  to  assist  the  direction  of 
Mr.  Gye,  will  sing,  upon  the  request  of  Mr.  Gye,  in  the  same  charac- 
ters in  which  he  has  already  sung,  and  in  other  characters  of  equal 
position.  In  case  of  the  sickness  of  other  artists,  Mr.  Bettini  ag2:^ees 
to  replace  them  in  their  characters  of  first  tenor  asscduto. 

''  10.  Mr.  Gye  shall  have  the  right  to  prolong  the  period  limited 
above  upon  the  same  conditions,  provided  that  the  p^od  does  not 
go  beyond  the  end  of  the  month  of  August. 

"F.  Gyb, 

"Milan,  14  Dec.,  1874." 
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That  the  plaintiff  did  not  sing  anywhere  out  of  the  said  theatre 
in  the  United  Kingdom  of  Great  Britain  and  Ireland,  from  Jan- 
uary 1st,  1875,  to  the  date  of  the  commencement  of  this  action,  with- 
out the  written  permission  of  the  defendant,  except  at  a  distance  of 
more  than  fifty  miles  from  London,  and  out  of  the  season  of  the  said 
theatre.  That  the  plaintiff  was  prevented  by  temporary  illness  from 
being  in  London  before  March  28th,  1875,  but  he  did  arrive  in  London 
on  that  day;  and,  save  as  afore^d,  the  plaintiff  has  always  performed 
his  said  ag)reement,  and  was  and  is  ready  and  willing  to  perform  his 
part  of  the  said  agreement,  of  all  which  the  defendant  had  notice, 
and  all  things  were  doxie  and  happened,  and  all  conditions  were  ful- 
filled and  all  times  elapsed  necessary  to  entitle  the  plaintiff  to  a  per- 
formance by  the  defendant  of  the  said  agreement  and  to  maintain 
this  action.  Yet  the  defendant  did  not  nor  would  receive  the  plain- 
tiff into  his  said  service,  but  wholly  refused  so  to  do,  and  wrongfully 
exonerated  and  discharged  the  plaintiff  from  his  said  agreement, 
and  from  the  performance  of  the  said  agreement  on  the  plamtiff's 
part,  and  wrongfully  put  an  end  to  and  determined  the  said  agree- 
ment, whereby  the  plaintiff  was  damnified. 

The  defendant  pleaded,  ninthly,  to  the  third  count,  that  the  plain- 
tiff was  not  in  London  six  days  before  the  commencement  of  the  said 
engagement  for  the  purpose  of  rehearsals,  nor  had  the  defendant 
notice  before  the  said  six  dajrs  of  the  plaintiff's  inability  to  be  in 
London,  or  that  he  would  not  be  in  London  six  days  before  the  com- 
mencement of  his  said  engagement  for  the  purpose  of  reheaisals,  nor 
was  the  plaintiff  ready  and  willing  to  attend  such  rehearsals,  although 
it  was  necessary  for  him  to  do  so,  wherefore  the  defendant  didjiot  nor 
would  receive  the  plaintiff  into  his  service  in  the  capacity  and  on  the 
terms  aforesaid,  which  is  the  breach  complained  of. 

Demurrer  to  the  ninth  plea,  and  joinder. 

The  judgment  of  the  Court  (Blackburn,  Qu£un,  and  Archibald,  JJ.) 
was  delivered  by 

Blackburn,  J.  In  this  case  the  parties  have  entered  into  an  agree- 
ment in  writing,  which  is  set  out  on  the  record. 

The  Court  must  ascertain  the  intention  of  the  parties^  as  is  said 
by  Parke,  B.,  in  delivering  the  judgment  of  the  Court  in  Graves  v. 
Legg,^  ''to  be  coUected  from  the  instrument  and  the  circumstances 
legally  admissible  in  evidence  with  reference  to  which  it  is  to  be  con- 
strued." He  adds:  "One  particular  rule  well  acknowledged  is,  that 
where  a  covenant  or  agreement  goes  to  part  of  the  consideration  on 

1 9  Ex.  at  p.  716;  23  L.  J.  (Ex.)  228. 
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both  sides,  and  may  be  compensate  in  damages,  it  is  an  independent 
covenant  or  contract/'  There  was  no  averment  of  any  special  cir- 
cumstances existing  in  this  case,  with  reference  to  which  the  agree^ 
ment  was  made,  but  the  Court  must  look  at  the  genenil  nature  of 
such  an  engagement.  By  the  seventh  paragraph  of  the  agreement, 
"Mr.  Bettini  agrees  to  be  in  London  without  fail  at  least  six  days 
before  the  commencement  of  his  engagement  for  the*  purpose  of 
rehearsals."  The  engagement  was  to  begin  on  March  80thy  1876. 
It  is  admitted  on  the  record  that  the  plaintiff  did  not  arritB'in  London 
till  March  28th,  which  is  less  tiian  six  days  before  the  30th>  and  there* 
fore  it  is  clear  that  he  has  not  fulfilled  this  part  of  the  contract. 

The  question  raised  by  the  demurrer  is,  not  wheth^  the  phuntiff 
has  any  excuse  for  failing  to  fulfil  this  part  of  his  oonAract,  which 
may  prevent  his  being  liable  in  damages  for  not  doing  so,  but  whether 
his  failure  to  do  so  justified  the  defendant  in  refusing  to  proceed  with 
the  ^dgagement,  and  fulfil  his,  the  defendant's,  part.  And  the  answer 
to  that  question  depends  on  whether  this  part  of  the  contract  is  a  con- 
dition precedent  to  the  defendant's  liability,  or  only  an  independent 
agreement,  a  breach  of  which  will  not  justify  a  r^udiation  of  the  con- 
tract, but  will  only  be  a  cause  of  action  for  a  compensation  in  damages. 

This  is  a  question  which  has  very  often  been  raised,  and  the  nu- 
merous cases  on  the  subject  are  collected  in  the  first  volume  of  Sir 
E.  V.  Williams's  Notes  to  Saunders,  p.  554,  in  the  notes  to  Pordage 
V.  Cole,  and  in  the  second  volume,  p.  742,  notes  to  Peeters  v.  Opie. 

We  think  the  answer  to  this  question  depends  on  the  tnxe  construc- 
tion of  the  contract  taken  as  a  whole. 

Parties  may  think  some  matter,  apparently  of  very' little  im- 
portance, essential;  and  if  they  suflSciently  express  an  intention  to 
make  the  literal  fulfilment  of  such  a  thing  a  condition  precedent,  it 
will  be  one;  or  they  may  think  that  the  perf<mnance  of  some  matter, 
apparently  of  essential  importance  and  prima  fade  a  condition  prec- 
edent, is  not  really  vital,  and  may  be  compensated  for  in  damages, 
and  if  they  suifHciently  expressed  such  aa  intention,  it  will  not  be  a 
condition  precedent. 

In  this  case,  if  to  the  seventh  paragraph  of  the  agreement  there  had 
been  added  words  to  thjp  effect,  ''And  if  Mr.  Bettini  is.not  there  at 
the  stipulated  time  Mr.  Gye  may  refuse  to  proceed  further  with  the 
agreement;"  or  if,  on  the  other  hand,  it  had  been  said,  "And  if  not 
there,  Mr.  Gye  may  postpone  the  commencement  of  Mr.  Bettini's 
engagement  for  as  many  days  as  Mr.  Bettini  makes  default,  and  he 
shall  forfeit  twice  his  salary  for  that  time,"  there  could  have  been  no 
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question  raised  in  the  case.  But  there  is  no  such  declaratiomof  the 
intention  of  the  parties  either  way.  And  in  the  absence  of  such  an 
express  declaration,  we  think  that  we  are  to  look  to  the  whole  con- 
tract,  and  applying  the  rule  stated  by  Parke,  B.,.  to  be  acknowledged,^ 
see  whether  the  particular  stipulation  goes  to  the  root  of  the  matter,. 
so  that  a  failure  to  perform  it  would  render  the  performance  of.  the 
rest  of  the  contract  by  the  plaintiff  a  thing  different  in  substance  from 
what  the  defendant  has  stipulated  for;  or  whether  it  merely  partially 
affects  it  and  may  be  compensated  for  in  damages.  Accordingly, 
as  it  is  one  or  the  other,  we  think  it  must  be  taken  to  be  or  not  to.be 
intended  to  be  a  condition  precedent. 

If  the  plaintiff's  engagement  had  been  only  to  sing  in  operas  at  the 
theatre,  it  might  very  well  be  that  previous  attendance  at  rehearsals 
with  the  actors  in  company  with  whom  he  was  to  perform  was  essen- 
tial. And  if  the  engagement  had  been  only  for  a  few  performances,. 
or  for  a  short  time,  it  would  afford  a  strong  argument  that  attendance 
for  the  purpose  of  rehearsals  during  the  six  days  immediately  before 
the  commencement  of  the  engagement  was  a  vital  part  of  the  agree- 
ment. But  we  find,  on  looking  to  the  agreanent,  that  the  plaintiff 
was  to  sing  in  theatres,  halls,  and  drawing-rooms,  both  public  and 
private,  from  March  30th  to  July  13th,  1875,  and  that  he  was  tD 
sing  in  concerts  as  well  as  in  operas,  and  was  not  to  sing  anywhere 
out  of  the  theatre  in  Great  Britain  or  Ireland  from  January  1st  to 
December  31st,  1875,  without  the  written  permission  of  the  defend* 
ant,  except  at  a  distance  of  more  than  fifty  miles  from  London. 

The  plaintiff,  therefore,  has,  in  consequence  of  thia  agreement, 
been  deprived  of  the  power  of  earning  anything  in  London  from 
January  1st  to  March  30th;  and  though  the  defendant  has,  perhaps, 
not  received  any  benefit  from  this,  so  as  to  preclude  fiimifrom^any 
longer  treating  as  a  condition  precedent  what  had  Qrig^lally  been 
one,  we  think  this  at  least  affords  a  strong  argument  for  saying*  that 
subsequent  stipulations  are  not  intended  to  be  conditions  preoedent, 
unless  the  nature  of  the  thing  strongly  shows  they  miiist  be  so.. 

And  as  far  as  we  can  see,  the  failure  to  attend  at  rehearsals  during  tbe^ 
six  days  immediately  before  March  30th  could  only  affect  the  tkeatrical: 
performances  and,  perhaps,  the  singing  in  duets  er  concert^  pieces* 
during  the  first  week  or  fortnight  of  this  engagemiSnt,  which  is  to  sivg: 
in  theatres,  halls,  and  drawing-rooms,  and  concerts  foi*  fifteen  week& 

We  think,  therefore,  that  it  does  not  go  to  the  root  otthe:  matt^ 
so  as  to  require  us  to  consider  it  a  condition:  preeedentK 
» In  Graves  v.  Legg,  ^Ex.  at  p.  716;  2aU.i.  CEx-)  228.. 
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The  defendant  must,  therefore,  we  think,  seek  redress  by  a  cross- 
claim  for  damages. 
Judgment  must  be  given  for  the  plaintiff. 
Judgment  for  the  plaifdiff. 
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■ 

In  the  Queen's  Bench,  1876 
[Reported  in  Law  Reports,  1  Queen's  Bench  Division,  410] 

Declaration  on  an  agreement  by  the  defendants  to  employ  the 
plaintiff's  wife  to  sing  and  play  in  an  opera  at  the  defendants'  theatre. 
Breach,  that  the  defendants  refused  to  allow  the  plaintiff's  wife  to 
perform  according  to  the  agreement. 

Pleas:  1.  That  defendants  did  not  i^ree  as  alleged.  2.  That  plain- 
tiff's wife  was  not  ready  and  willing  to  perform.  3.  That  plaintiff 
rescinded  the  contract  before  breach.    Issue  joined. 

At  the  trial  before  Field,  J.,  at  the  Middlesex  Michaelmas  sittings, 
1875,  judgment  was  entered  for  the  defendants,  with  leave  to  move 
to  enter  judgment  for  the  plaintiff  for  £83. 

A  notice  of  motion  was  given  accordingly,  and  a  cross  order  was 
obtained  by  the  defendants  for  a  new  trial,  on  the  ground  that  the 
verdict  was  against  the  weight  of  evidence,  and  that  the  damages 
were  excessive. 

The  facts  proved  and  the  course  of  the  trial  are  fully  given  in  the 
judgment  of  the  Court. 

The  judgment  of  the  Ck>urt  (Blackburn,  Quain,  and  Field,  JJ.)  was 
delivered  by 

Blacebxjbn,  J.  This  was  an  action  for  the  dismissal  of  the  plain- 
tiff's wife  from  a  theatrical  engagement.  On  the  trial  before  my 
Brother  Field  it  appeared  that  the  defendants,  Messrs.  Spiers  &  Pond, 
had  taken  the  Criterion  Theatre,  and  were  about  to  bring  out  a 
French  openL,  which  was  to  be  produced  simultaneously  in  London 
and  Paris.  Their  manager,  Mr.  Hingston,  by  their  authority,  made 
a  contract  with  the  plaintiff's  wife,  which  was  reduced  to  writing  in 
the  following  letter: 

"Cmtbrion  Theatre,  October  16,  1874. 

"  To  Madame  PousMrd: 

*'  On  behalf  of  Messrs.  Spiers  &  Pond  I  engage  you  to  sing  and  play 
at  the  Criterion  Theatre  on  the  following  terms: 
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"  You  to  play  %hb  part  of  Frifuette  in  Lecocq's  opera  of  'Lee  Pres 
Saint  Gervais/  commencing  on  or  about  the  fourteenth  of  Novem- 
ber next,  at  a  weekly  salary  of  eleven  pounds  (£11),  and  to  coatmue 
on  at  that  sum  for  a  period  of  three  months,  providing  the  opem  shall 
run  for  that  period.  Then,  at  the  expiration  of  the  said  three  months, 
I  shall  be  at  liberty  to  re-engage  you  at  my  option,  on  terms  then  to 
be  arranged,  an(l>  not  to  exceed  fourteen  pounds  per  week  for  another 
period  of  three  months.  Dresses  and  tights  requisite  for  the  part  to 
be  provided  by  the  management,  and  the  engagement  to  be  subject 
to  the  ordinary  rules  and  regulations  of  the  theatre. 

"R  ffi  r1-  ^*  ^*  Kingston,  Manager, 

"Spiers  &Pond. 

"Madame  Poussard,  46  Gunter  Grove,  Chelsea.*' 

The  firdt  performance  of  the  piece  was  announced  for  Saturday, 
November  2Sth.  ]!fo  objection  was  raised  on  either  aide  as  to  this 
delay,  and  Madame  Poussaid  attended  rehearsiJs,  and  such  attend- 
ance, though  not  expressed  in  the  written  engagement,  was  an  implied 
part  of  it.  Owing  to  delays  on  the  part  of  the  composer^  the  music  of 
the  latter  part  of  the  piece  was  not  in  the  hands  of  the  defendants 
till  a  few  days  before  that  announced  for  the  production  of  the  piece, 
and  the  latter  and  final  rehearsals  did  not  take  place  till  the  week  on 
the  Saturday  of  which  the  performance  was  announced.  Madame 
Poussard  was  unfortunately  taken  ill,  and  though  she  struggled  to 
attend  the  rehearoaJs,  she  was  obliged  on  Monday,  November  23d, 
to  leave  the  rehearsal,  go  home  and  go  to  bed,  and  call  in  medical 
attendance.  In  the  course  of  the  next  day  or  two  an  interview  took 
place  between  the  plaintiff  and  Mr.  Leonard  (Madame  Poussadrd's 
medical  attendant)  and  Mrs.  Liston,  who  was  the  defendants'  stage 
manager,  in  reference  to  Madame  Poussard's  ability  to  attend  and 
undertake  her  part,  and  there  was  a  conflict  of  testimony  as  to  what 
took  place.  According  to  the  defendants'  version,  Mrs.  Liston  re^ 
quested  to  know  as  soon  as  possible  what  was  the  proepect  of  Ma- 
dame Poussard's  recovery,  as  it  would  be  veiy  difflciilt  on  such 
^ort  notice  to  obtain  a  substitute;  and  that  in  the  result  the  plaintiff 
wrote  stating  that  his  wife's  health  was  such  that  she  could  not  play 
on  the  Saturday  night,  and  that  Mrs.  Liston  had  better,  therefore, 
engage  a  young  lady  to  play  the  part;  and  this,  if  believed  to  be 
accurate,  amounted  to  a  rescission  of  the  contract.  According  to  the 
evidence  of  the  plaintiff  and  the  doctor,  Mrs.  Liston  told  them  that 
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Madame  Pouasard  was  to  take  care  ci  herself  and  not  oome  out  till 
quite  well;  aJs  she,  Mi».  Liston,  had  procured,  or  would  procure,  a 
temporaiy  substitute;  and  Madame  Poussard  oould  resume  her  place 
as  soon  as  she  was  welL  This,  it  waa  contended  by  the  plamtiff, 
amoimted  to  a  waiver  'by  the  def esKJIants  of  a  breach  of  the  condition 
precedent  if  there  was  one. 

The  j«ry  found  that  the  plaintiff  did  zx>t  oesdnd  the  contract,  and 
that  Mrs.  liston,  if  she  did  waive  the  condition  precedent  (as. to  which 
they  were  not  agreed),  had  no  authority  from  the  defendants  so  to  do. 

These  findings,  if  they  stand,  duqpose  of  those  two  questions. 
There  was  no  substantial  conflict  as  to  what  was  in  fact  done  by  Mrs. 
Liston.  Upon  leaiming,  on  the  Wednesday  (Novanber  25th) ,  t^e  poa- 
sibyity  that  Madame  Poussard  might  be  prevented  by  illness  from  ful- 
filling her  engagement,  she  sm^t  to  a  theatrical  agent  to  inquire  what 
artistes  of  position  were  disengaged,  aiid  learning  that  Miss  Lewis  had 
no  engagement  till  December  26th,  she  made  a  piovisional  arrange- 
ment with  her,  by  which  Miss  Lewis  undertook  to  study  the  part  and 
be  ready  on  Saturday  to  take  the  part,  in  case  Madame  Poussard  was 
not  then  recovered  so  far  as  to  be  ready  to  perfonn.  If  it  should  turn 
out  that  this  labor  was  thrown  away.  Miss  Lewis  was  to  have  a 
douceur  for  her  trouble.  If  Miss  Lewis  was  called  on  to  perform,  she 
was  to  be  engaged  at  £15  a  week  up  to  December  25th,  if  the  piece  ran 
so  long.  Madame  Poussard  contmued  in  bed  and  Ui,  and  unable  to 
attend  either  the  subsequent  rebeareals  or  the  first  night  of  the  per- 
formance on  the  Saturday,  and  Miss  Lewises  engagement  became 
absolute,  and  she  performed  the  part  on  Satmday,  Monday,  Tuesday, 
Wednesday,  and  up  to  the  dose  of  her  engagement,  December  25th. 
The  piece  proved  a  success,  and  in  fact  ran  tot  more  than  three 
months. 

On  Thursday,  December  4th,  Madame  Poussard,  having  recovered, 
offeied  to  take  her  place,  but  was  refused,  and  for  this  refusal  the 
action  was  brought. 

On  January  2d  Madame  Poussanl  left  En^and. 

My  Brother  Field,  at  the  triid,  expressed  his  opinion  that  the  failure 
ci  Madame  Poussard  to  be  ready  to  perfonn,  under  the  circumstances, 
went  so  miiich  to  the  root  of  the  consideration  as  to  discharge  the 
defendants,  and  that  he  should  therefore  enter  judgment  for  the 
defendants;  but  he  asked  the  jury  five  questions. 

The  first  three  related  to  the  supposed  rescission  and  waiver. 
The  other  questions  were  in  writing  and  were:  4.  Whether  the  non- 
attendance  on  the  night  of  the  opening  was  of  such  material  conse- 
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quence  to  the  defendants  as  to  entitle  them  to  rescind  the  contract? 
To  which  the  jury  said,  ''No."  And  5,  was  it  of  such  consequence 
as  to  render  it  reasonable  for  the  defendants  to  employ  another 
artiste,  and  whether  the  engagement  of  Miss  Lewis,  as  made,  was 
reasonable;  to  which  the  jury  said,  "Yes."  Lastly,  he  left  the  ques- 
tion of  damages,  which  the  jury  assessed  at  £83. 

On  these  answers  he  reserved  leave  to  the  plaintiff  to  move  to  enter 
judgment  for  £83. 

A  cross  rule  was  obtained  on  the  ground  that  the  verdict  was  against 
evidence  and  that  the  damages  were  excessive. 

We  think  that,  from  the  nature  of  the  engagement  to  take  a  leading, 
and,  indeed,  the  principal  female  part  (for  the  prima  donna  sang  her 
part  in  male  costmne  as  the  Prince  de  Conti)  in  a  new  opera  which  (as 
appears  from  the  terms  of  the  engagement)  it  was  known  might 
run  for  a  longer  or  shorter  time,  and  so  be  a  profitable  or  losing  con- 
cern to  the  defendants,  we  can,  without  the  aid  of  the  jury,  see  that 
it  must  have  been  of  great  importance  to  the  defendants  that  the 
piece  should  start  well,  and  consequently  that  the  failure  of  the  plain- 
tiff's wife  to  be  able  to  perform  on  the  opening  and  early  performances 
was  a  very  serious  detriment  to  them. 

This  inability  having  been  occasioned  by  sickness  was  not  any 
breach  of  contract  by  the  plaintiff,  and  no  action  can  lie  against  him 
for  the  failure  thus  occasioned.  But  the  damage  to  the  defendants 
and  the  consequent  failure  of  consideration  is  just  as  great  as  if  it 
had  been  occasioned  by  the  plaintiff's  fault,  instead  of  by  his  wife's 
misfortune.  The  analogy  is  complete  between  this  case  and  that  of  a 
charter-party  in  the  ordinary  terms,  where  the  ship  is  to  proceed  in 
ballast  (the  act  of  God,  etc.,  excepted)  to  a  port  and  there  load  a 
cargo.  If  the  delay  is  occasioned  by  excepted  perils,  the  shipowner 
is  excused.  But  if  it  is  so  great  as  to  go  to  the  root  of  the  matter,  it 
frees  the  charterer  from  his  obligation  to  furnish  a  cargo.  See  per 
Bramwell,  B.,  delivering  the  judgment  of  the  majority  of  the  CJourt 
of  Exchequer  Chamber  in  Jackson  v.  Union  Marine  Insurance  C5o.* 

And  we  think  that  the  question,  whether  the  failure  of  a  skilled 
and  capable  artiste  to  perform  in  a  new  piece  through  serious  illness 
is  so  important  as  to  go  to  the  root  of  the  consideration,  must  to  some 
extent  depend  on  the  evidence;  and  is  a  mixed  question  of  law  and 
fact.  Theoretically,  the  facts  should  be  left  to  and  found  separately 
by  the  jury,  it  being  for  the  judge  or  the  Court  to  say  wheth^  they, 
being  so  found,  show  a  breach  of  a  condition  precedent  or  not.    But 

»  Law  Rep.  10  C.  P.  at  p.  141. 
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this  course  is  often  (if  not  generally)  impracticable;  and  if  we  can  see 
that  the  proper  facts  have  been  found,  we  should  act  on  these  with- 
out regard  to  the  form  of  the  questions. 

Now,  in  the  present  case,  we  must  consider  what  were  the  coiurses 
open  to  the  defendants  under  the  circumstances.  They  might,  it  was 
said  on  the  argument  before  us  (though  not  on  the  trial),  have  post- 
poned the  bringing  out  of  the  piece  till  the  recovery  of  Madame 
Poussard,  and  if  her  illness  had  been  a  temporary  hoarseness  in- 
capacitating her  from  singing  on  the  Saturday,  but  siu^  to  be  re- 
moved by  the  Monday,  that  might  have  been  a  proper  course  to 
pursue.  But  the  illness  here  was  a  serious  one,  of  uncertain  duration, 
and  if  the  plaintiff  had  at  the  trial  suggested  that  this  was  the  proper 
course,  it  would,  no  doubt,  have  been  shown  that  it  would  have  been 
a  ruinous  course;  and  that  it  would  have  been  much  better  to  have 
abandoned  the  piece  altogether  than  to  have  postponed  it  from  day 
to  day  for  an  uncertain  time,  during  which  the  theatre  would  have 
been  a  heavy  loss. 

The  remaining  alternatives  were  to  employ  a  temporary  sub- 
stitute until  such  time  as  the  plaintiff's  wife  should  recover;  and  if 
a  temporary  substitute  capable  of  performing  the  ]>art  adequately 
oould  have  been  obtained  upon  such  a  precarious  engagement  on  any 
reasonable  terms,  that  would  have  been  a  right  course  to  pursue; 
but  if  no  substitute  capable  of  performing  the  part  adequately  could 
be  obtained,  except  on  the  terms  that  she  should  be  permanently 
engaged  at  higher  pay  than  the  plaintiff's  wife,  in  our  opinion  it 
follows,  as  a  matter  of  law,  that  the  failure  on  the  plaintiff's  ]>art 
went  to  the  root  of  the  matter  and  dischaiged  the  defendants. 

We  think,  therefore,  that  the  fifth  question  put  to  the  jury,  and 
answered  by  them  in  favor  of  the  defendants,  does  find  all  the  facts 
necessary  to  enable  us  to  decide  as  a  matter  of  law  that  the  defendants 
are  discharged. 

The  fourth  question  is,  no  doubt,  found  by  the  jury  for  the  plain- 
tiff; but  we  think  in  finding  it  they  must  have  made  a  mistake  in  law 
as  to  what  was  a  sufficient  failure  of  consideration  to  set  the  defend- 
ants at  liberty,  which  was  not  a  question  for  them. 

This  view  taken  by  us  renders  it  unnecessary  to  decide  anything 
on  the  cross  rule  for  a  new  trial. 

The  motion  must  be  refused  with  costs. 

Motion  refined  with  costs.^ 

1  Cf.  Leopold  V.  Salkey  (1878),  89  111.  412,  where  the  employee's  arrest  caused 
his  detention. — Eds. 
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LACY  V.  GETMAN 

In  the  Court  of  Appeals  of  New  York,  1890 

[Reported  in  11'9  New  York,  109] 

Finch,  J.^  The  facts  are  few  and  undisputed  on  this  af^ieal. 
The  plaintiff,  Lacy,  contracted  oraUy  with  defendaixt's  testator, 
McMahan,  to  work  for  the  latter  upon  his  farm,  doing  its  apprc^riate 
and  ordinary  work  for  a  period  of  one  year  at  a  compensation  of  $200. 
Lacy  entered  upon  the  service  in  March,  doing  from  day  to  day  the 
work  of  the  farm  under  the  direction  of  its  owner,  until  about  the 
middle  of  July,  when  McMahan  died.  By  his  will  he  made  the  de- 
fendant executrix^  but  devised  and  bequeathed  to  his  widow  a  life 
estate  in  the  farm,  and  the  use  and  control  of  all  his  personal  property 
whatsoever  in  the  house  and  on  the  farm,  during  the  tenn  of  her 
natural  life.  Lacy  knew  in  a  general  way  the  terms  of  the  will.  He 
testifies  that  he  knew  that  it  gave  to  the  widow  the  use  of  the  farm, 
and  that  she  talked  with  him  about  the  pensonal  property.  It  is 
admitted  iimt  the  executrix  did  not  hire  or  employ  him,  but  he  con- 
tinued on  to  the  close  of  the  year,  doing  the  farm  work  under  the 
direction  of  the  widow  until  the  end  of  his  full  year.  He  sued  the 
executrix  upon  his  contract  with  the  testator,  and  has  recovered  the 
full  amoimt  of  his  year's  wages.  From  that  decision  the  ^ecutrix 
appeals,  claiming  that  the  judgment  should  have  been  limited  to  the 
proportionate  amount  earned  at  the  death  of  McMalian,  and  that 
the  death  of  the  master  dissolved  the  contract. 

It  is  obvious  at  once  that  an  element  has  come  into  the  case  as  now 
presented,  which  was  not  there  when  the  General  Term  first  hdd 
that  the  contract  survived.  It  now  appears  that  the  executrix  could 
not  have  perfonned  her  side  of  the  contract  at  all  after  the  death  of 
McMahan,  by  force  of  her  official  authority,  because  she  had  neither 
the  possession  of  the  farm  nor  personal  i^^perty  upon  it,  and  no 
right  to  such  possession  during  the  life  of  the  widow.  She  had  no 
power  to  put  her  servant  upon  the  land,  or  employ  him  about  it, 
and  in  her  representative  character  she  had  not  the  sli^test  interest 
in  his  service,  ajid  could  derive  no  possible  benefit  from  it.  The 
plaintiff's  labor,  after  the  death  of  McMahan,  was  necessarily  on  the 
farm  of  the  widow,  by  her  consent,  for  her  benefit,  and  tmder  her 

^  Portion  of  opinion  omitted. — Eds. 
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direction  and  oontroly  and  equitably  and  justly  should  be  a  chaige 
against  her  alone.  The  test  of  power  to  perform  on  the  part  of  the 
personal  representative  of  the  deceased  fails  in  the  emei^ency  pre- 
sented by  the  facts,  except  poesihiy  upon  proof  of  the  consent  of  the 
widow. 

We  have  then  the  pecuhar  case  of  a  contmct  made  to  vrovk  for 
McMahan  and  under  his  direction  and  control,  which  could  not  be 
performed  because  of  his  death,  tran«nuted  into  a  contract  to  work 
for  Mrs.  Getman  upon  a  farm  which  she  did  not  possess  and  had  no 
right  to  enter,  and  performed  by  working  for  the  widow  and  tmder 
her  direction  and  control  alone,  and  this  because  of  the  supposed 
rule  that  the  contract  survived  the  death  of  the  master  and  r^nained 
bindkig  upon  his  personal  representatives. 

It  is  true  that  some  interest  in  the  personal  property  on  the  farm 
is  claimed  to  have  vested  in  the  executrix,  iy>twith8tand]ng  the  terms 
of  the  will,  and  the  inventory  filed  by  her  is  appealed  to,  and  the 
necessity  of  a  resort  to  the  personal  property  with  which  to  pay  debts. 
There  is  no  proof  that  the  testator  owed  any  debts,  and  the  inventory 
covers  nothing  as  to  which  Lacy's  labor  was  requisite  or  necessary, 
except  possibly  some  com  on  the  ground  valued  at  $18.  All  the  grain 
inventoried  was  in  the  ham,  needing  <»ily  to  be  threshed,  and  must 
be  assumed  to  have  been  there  when  the  testator  died;  and  the  other 
prc^rty  consisted  of  farm  tools  and  a  cow  and  horse,  to  the  use  of 
which  the  widow  was  e:ititled  and  which,  if  sold  to  pay  possible 
debts,  would  have  left  the  servant  without  means  of  doing  his  woric 
and  with  nothing  to  do  unless  for  the  widow.  So  that  the  bald  ques- 
tion is  presented  whrther  the  contract  survived  the  testator's  death 
and  bound  his  executrix,  who  was  without  power  or  authority  of  her 
own  to  perform,  and  had  no  interest  in  performance. 

It  seems  to  be  conceded  that  the  death  of  the  servant  dissolves 
the  contract.  Wolfe  v.  Howes,  20  N.  Y.  197;  Spaulding  v.  Rosa, 
71  N,  Y.  40;  Devlin  v.  Mayor,  etc.,  63  N.  Y.  14;  Fahy  v.  North, 
19  Barb.  341;  Clark  v.  Gilbert,  32  Barb.  576;  Seymour  v.  Cagger, 
13  Hun,  29;  Boast  v.  Firth,  L.  R.  (4  C.  P.)  1.  Ahnost  all  of  these 
cases  were  marked  by  the  circumstance  that  the  services  belonged  to 
the  class  of  skilled  labor.  In  such  instances  the  impossibility  (rf  a 
substituted  service  by  the  representative  of  the  servant  is  very  ap- 
parent. The  master  has  selected  the  servant  by  reason  of  his  per- 
sonal qualifications,  and  ought  not,  when  he  dies,  to  abide  the  choice 
of  another  or  accept  a  service  which  he  does  not  want.  While  these 
cases  possess,  with  a  single  exception,  that  characteristic,  I  do  not 


766  OPERATION  OF  CONTRACTS 

think  they  depend  upon  it.  Fahy  v.  North  was  a  contract  for  farm 
labor,  ended  by  the  sickness  of  the  servant,  and  quite  uniformly  the 
general  rule  stated  is  that  the  servant's  agreonent  to  render  personal 
services  is  dissolved  by  his  death.  There  happens  a  total  inabifiiy  to 
perform;  it  is  without  the  servant's  fault,  and  so  further  performance 
is  excused  and  the  contract  is  apportioned.  If  in  this  case  Lacy  had 
died  on  that  day  in  July,  his  representative  could  not  have  performed 
his  contract.  McMahan,  surviving,  would  have  been  free  to  say  that 
be  bargained  for  Lacy's  services,  and  not  for  those  of  another  selected 
and  chosen  by  strangers,  and  either  the  contract  would  be  broken 
or  else  dissolved.  I  have  no  doubt  that  it  must  be  deemed  dissolved, 
and  that  the  death  of  the  servant,  bound  to  render  personal  services 
under  a  personal  control,  ends  the  contract,  and  irrespective  of  the 
inquiry  whether  those  services  involve  skilled  or  conomon  labor.  For 
even  as  it  respects  the  latter,  the  servant's  character,  habits,  capacity, 
industry,  and  temper,  aU  enter  into  and  a£Fect  the  contract  which  the 
master  makes,  and  are  material  and  essential  where  the  service  ren- 
dered is  to  be  personal  and  subject  to  the  daily  direction  and  choice 
and  control  of  the  master.  He  was  willing  to  hire  Lacy  for  a  year,  but 
Lacy's  personal  representative,  or  a  laborer  tendered  by  him,  he  might 
not  want  at  all  and  at  least  not  for  a  fixed  period,  preventing  a  dis- 
charge. And  so  it  must  be  conceded  that  the  death  of  the  servant, 
employed  to  render  personal  services  under  the  master's  daily  direc- 
tion, dissolves  the  contract.  Babcock  v.  Goodrich,  3  How.  Pr,  (N.  S.) 
53. 

But  if  that  be  so,  on  what  principle  shall  the  master  be  differently 
and  more  closely  bound?  And  why  shall  not  his  death  also  dissolve 
the  contract?  There  is  no  logic  and  no  justice  in  a  contrary  rule.  The 
same  reasoning  which  relieves  the  servant's  estate  relieves  also  the 
master's,  for  the  relation  constituted  is  personal  on  both  sides  and 
contemplates  no  substitution.  If  the  master  selects  the  servant,  the 
servant  chooses  the  master.  It  is  not  every  one  to  whom  he  will  bind 
himself  for  a  year,  knowing  that  he  must  be  obedient  and  render 
the  services  required.  Submission  to  the  master's  will  is  the  law  of 
the  contract  which  he  meditates  making.  He  knows  that  a  promise 
by  the  servant  to  obey  the  lawful  and  reasonable  orders  of  his  master 
wit)iin  the  scope  of  his  contract  is  implied  by  law,  and  a  breach  of 
this  promise  in  a  material  matter  justifies  the  master  in  discharging 
him.  King  v.  St.  John,  Devizes,  9  B.  4  C.  896.  One  does  not  put 
himself  in  such  relation  for  a  fixed  period  without  some  choice  as  to 
whom  he  will  serve.    The  master's  habits,  character,  and  temper 
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enter  into  the  consideration  of  the  servant  before  he  binds  himself 
to  the  service,  just  as  his  own  personal  characteristics  materially 
affect  the  choice  of  the  master.  The  service,  the  choice,  the  contract 
are  personal  upon  both  sides,  and  more  or  less  dependent  upon  the 
individuality  of  the  contracting  parties,  and  the  rule  applicable  to  one 
should  be  the  rule  which  governs  the  other. 

If  now  to  such  a  case — ^that  is,  to  the  simple  and  normal  relation 
of  master  and  servant,  involving  daily  obedience  on  one  side  and 
constant  direction  on  the  other — ^we  apply  the  suggested  test  of 
possibility  of  performance  in  substantial  accord  with  the  contract, 
the  result  is  not  different.  It  is  said  that  if  the  master  dies  his  repre- 
sentatives have  only  to  pay,  and  any  one  may  do  that.  But  under 
the  contract  that  is  by  no  means  all  that  remains  to  be  done.  They 
must  take  the  place  of  the  master  in  ordering  and  directing  the  work 
of  the  farm,  and  requiring  the  stipulated  obedience.  That  may  prove 
to  effect  a  radical  change  in  the  situation  of  the  servant,  as  it  seems 
to  have  done  in  the  present  case,  leading  the  plaintiff  to  the  verge 
of  refusing  to  work  further  for  either  widow  or  executrix,  whose 
views  apparently  jangled.  The  new  master  cannot  perfoim  the  em- 
ployer's side  of  the  contract  as  the  deceased  would  have  performed 
it,  and  may  vary  so  far  from  incapacity  or  fitful  temper  or  selfish 
greed,  as  to  make  the  situation  of  the  servant  materially  and  seriously 
different  from  that  which  he  contemplated  and  for  which  he  con- 
tracted. 

We  are,  therefore,  of  opinkm  that  in  the  case  at  bar  the  contract 
of  service  was  dissolved  by  the  death  of  McMahan,  and  his  estate 
was  only  liable  for  the  services  rendered  to  the  date  of  his  death. 

The  judgment  should  be  reversed  and  a  new  trial  granted  with 
costs  to  abide  the  event. 

AU  concur. 
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WELLS  V.  CALNAN 

In  the  Supreme  Judicial  Court  of  Massachusetts,  1871 
[Reported  in  107  Massachusetts,  514] 

CoNTaA.CT  on  a  written  agreement,  dated  December  22d,  1868, 
by  which  the  plaintiff  agreed  to  sell  and  the  defendant  to  buy  '^the 
farm  now  occupied  by"  the  plaintiff  ''and  his  father"  (describing 
it  by  metes  and  bounds),  for  $3250,  which  the  defendant  agreed  to 
pay  on  April  10th,  1869,  and  it  was  provided  that  ''no  wood  should 
be  cut  and  removed  from  the  premises  save  firewood  for  use  in  the 
house,"  that  the  plaintiff  on  receiving  payment  should  execute  and 
deliver  to  the  defendant  a  proper  deed  for  the  conveying  and  assur- 
ing to  him  of  "the  fee  simple  of  the  said  premises,"  and  that  for  the 
due  performance  of  the  agi:eement  each  party  was  bound  to  the  other 
in  the  sum  of  $500,  "which  said  sum  is  to  be  taken  as  liquidated  dam- 
ages." The  dedarataoa  i^^;ed  the  making  of  the  agra^ment,  and 
that  the  plaintiff  executed  a  good  and  proper  deed  for  conveying 
and  assuring  to  the  defendant  in  fee  sii^ple  "the  premises  described 
in  said  agreement,"  and  tendered  said  deed  to, the  defendant  on 
April  10th,  1860,  and  demanded  pajnooent  of  the  $3250  of  thef  defend- 
ant, but  that  the  defendant  refused  to  pay  the  same,  and  also  refused 
to  pay  the  $500  as  liquidated  damages;  sa^  that  the  defendant  owed 
the  plaintiff  $600«  The  answer  admitted  the  making  of  the  agree- 
ment, but  deiiied  the  m^ing. or  tender  of  a  good  apd  9uffioieat  deed, 
and  all  tiie  other  allegations  qf .  tbe  dectoraticm. 

At  the  trial  in  the  Superior  Coiut,  before  Pitman,  J.|  it  appeared 
that  the  plaintiff  tendered  a  deed  in  due  form  on  April  lOtj^  1868; 
that  the  farm-house  and  outbuildings  on  the  land  were  binned  on  the 
preceding  day;  that  the  defendant  for  that  reason  refused  to  accept 
the  deed  or  pay  the  price;  that  the  estate  at  the  time  of  the  contract 
was  worth  at  least  $3250,  but  after  the  fire  was  worth  not  more  than 
$2000;  and  that  the  plaintiff  had  obtained  insurance  upon  the  build- 
mgs  in  the  sum  of  $2000,  and  had  received  of  the  insurance  company, 
in  settlement  of  his  claim  against  them,  the  sum  of  $1600. 

The  defendant  offered  to  show  that  the  insurance  company,  before 
the  commencement  of  this  action,  offered  the  plaintiff  to  take  from 
him  a  quitclaim  deed  of  the  estate,  and  pay  him  the  full  contract 
price.   But  the  judge  excluded  the  evidence  as  immaterial. 
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The  plaintiff  oqiteoded  that  he  was  entitled  to  the  (500  as  liqui- 
doied  damages,  while  tlie  defendant  contended  that  it  was  to  be 
trnat^  as  a  penal  sum.  But  the  judge  ruled  '^  that  this  qu^tjon  was 
of  no  importaneey  because,  if  the  plaintiff  was  entitled  to  d«nsAd  psyr 
ment  of  the  oontlract  prioe  notinthstandiaaig  tfaie  loss  of  the  bij^^iig^y 
he  had  sustained  damage  to  a  lafg^  amount  by  the  defendant's  re- 
fueaL'^ 

The  defendant  requested  the  Oourt  to  instruct  i^e  jury  t^t  they 
might  consider  the  amount  reoeived  by  the  plaintiff  from  tl^e  insur- 
ance company  in  their  estimate  of  his  damages,  and  spigbt  return  a 
verdict  for  nominal  damages  only;  but  the  judge  instructed  them  to 
the  contrary. 

The  jury  returned  a  verdict  for  the  plaintiff  in  the  smn  of  S&46.83, 
being  the  amount  claimedy  with  interest;  and  the  case  was  reported 
to  this  Court;  if  error  appeared  in  the  ru)ingB,  the  verdict  to  be  set 
aside  and  a  new  trial  had;  otherwise,  judgment  to  be  entered  on  the 
verdict. 

Gbay,  J.  The  principles  of  law,  upon  which  the  rights  of  the 
parties  to  this  case  depend,  appear  to  have  .bee|i  overlooked  at  the 
trial. 

When  property,  real  or  personal,  is  destroyed  by  fire,  the  loss  falls 
upon  the  party  who  is  the  owner  at  the  time;  and  if  the  owner  of  a 
house  and  land  agrees  to  sell  and  convey  it  upo^  the  payment  of  a 
certain  price  which  the  purchaser  agrees  to  pay,  and  before  full  pay- 
ment the  house  is  destroyed  by  accidental  fire,  so  that  the  vendor 
cannot  perform  the  agreement  on  his  part,  he  cannot  recover  or  retain 
any  part  of  the  purchase-money. 

For  these  reasons,  in  Thompson  v*  Qould,  20  Pick.  134,  where, 
after  the  making  of  an  oral  agreement  for  the  sale  and  purchase  of  a 
house  and  land,  and  the  purchaser's  entry  into  possession  and  pay- 
ment of  part  of  the  price,  but  before  delivery  or  tender  of  the  deed, 
the  house  was  destroyed  by  fire,  it  was  held  by  this  Court,  in  an  elab- 
orate judgment  delivered  by  Wilde,  J.,  that  he  was  e^titled  to  re- 
cover back  the  money  paid,  on  the  ground  of  a  failure  of  the  con- 
sideration. 

In  Bacon  v.  Simpeoui  3  M.  &  W.  78,  the  plaintiff  had  agreed  to 
sell,  and  the  defendant  to  purchase,  a  lease  for  years  of  a  dwelling- 
house  at  a  certain  price,  and  the  furniture,  tenant's  fixtures  and  other 
property  therein  at  a  valuation  to  be  made  by  appraisers.  Before 
fulfilment  of  the  agreement,  or  delivery  of  possession  to  the  defendant, 
the  greater  part  of  the  house  and  the  property  therein  was  consumed 

49 
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WITHERS  V.  REYNOLDS 

In  the  King's  Bench,  1831 

[Reported  in  2  Bamewall  A  Adolphus,  882] 

AssniCPSiT  for  not  delivering  straw  to  the  plaintiff  pursuant  to 
agreement.  At  the  trial  before  Lord  Tenterden,  C.  J.,  at  the  sitting? 
m  Middlesex  after  last  Hilary  Term,  the  agreement  proved  was  as 
follows: 

''John  Reynolds  undertakes  and  agrees  to  supply  Joseph  Withers 
with  wheat  str^w  of  good  quality  sufficient  for  his  use  as  a  stable- 
keeper,  and  delivered  on  his  premises  as  above"  (that  is,  at  Long 
Acre,  London)  'Hill  the  24th  of  June,  1830,  at  the  sum  of  thirty- 
three  shillings  per  load  of  thirty-six  trusses,  to  be  delivered  at  the 
rate  of  three  loads  in  a  fortnight,  in  a  dry  state  and  without  damage. 
And  the  said  J.  W.  hereby  agrees  to  pay  to  the  said  J.  R.  or  his  order 
the  sum  of  thirty-three  shillings  per  load  for  each  load  of  straw  so 
delivered  on  his  premises  from  this  day  till  the  24th  of  June,  1830, 
according  to  the  terms  of  this  agreement. 

(Signed.)    "Joseph  WriHERS,  John  Reynolds." 

The  straw  was  regularly  sent  in  from  October  20th,  1829,  when 
this  agreement  was  made,  till  the  end  of  January,  1830.  At  that 
time  the  plaintiff  being  in  arrear  for  several  loads  of  straw,  the  de- 
fendant called  upon  him  for  the  amount,  and  he  thereupon  tendered 
to  the  defendant  £11  lis.,  being  the  price  of  all  the  straw  delivered 
except  the  last  load,  saying  that  he  should  always  ke^  one  load  in 
hand.  The  defendant  objected  to  this;  but  was  at  length  obliged  to 
take  the  sum  offered,  and  he  then  told  the  plaintiff  that  he  would 
send  no  more  straw  ynless  it  was  paid  for  on  delivery,  and  accordini^ 
no  more  was  sent.  On  the  part  of  the  defendant  it  was  submitted 
that  there  must  be  a  non-suit,  inasmuch  as  the  plaintiff,  on  his  own 
showing,  had  not  performed  his  own  part  of  the  contract,  which 
was,  in  effect,  to  pay  for  each  load  on  delivery.  Lord  Tenterdoi,  C.  J., 
was  of  this  opinion,  but  directed  a  verdict  for  the  plaintiff,  reserving 
the  point.    A  rule  nisi  was  afterward  obtained  for  entering  a  nonsuit. 

LoBD  Tentebden,  C.  J.  I  am  of  opinion  that  the  plaintiff  is  not 
entitled  to  recover.  There  is,  I  think,  no  doubt  that  by  the  terms  (A 
this  agreement  the  plaintiff  was  to  pay  for  the  loads  of  straw  as  they 
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were  delivered.  If  that  were  not  so,  the  defendant  would  have  been 
liable  to  the  inconvenience  of  giving  credit  for  an  indefinite  length  id 
time,  and,  in  caae  of  nosHpayment,  bringing  an  actaon  for  a  veiy 
laige  sum  of  mon^,  which  does  not  appear  to  have  been  intended 
by  the  contract.  Then  the  only  question  is,  whether  upon  the  piain-^ 
tiff's  saying,  " I  will  not  pay  for  the  goods  on  delivery"  (for  that  wte 
the  effect  of  his  communication  to  the  defendant),  it  was  faicumbent 
on  the  defendant  to  go  on  supplying  straw;  and  he  clearly  was  not 
obliged  to  do  so. 

Parke,  J.  The  substance  of  the  agreement  was,  that  the  straw 
should  be  paid  for  on  delivery.  The  defendant  clearly  did  not  con- 
template giving  credit.  When,  therefore,  the  plamiiff  said  that  he 
would  not  pay  on  delivery  (as  he  did  in  substanoe,  whto  he  iaaisted 
on  keeping  one  load  in  hand),  the  defendant  was  not  obliged  to  g6 
on  supplying  him. 

Taxtntok,  J.  The  contract  does  not  say  merely  that  so  much 
straw  shall  be  supplied  at  thirty  shilKngs  a  load,  but  it  adds,  that 
the  plaintiff  shall  pay  that  sum  ''for  each  load  of  stitew  d^vered  on 
his  premises,"  from  the  date  of  the  agreement  till  June  24tii,  1830. 
That  prima  fade  imports  that  each  load  was  to  be  paid  for  as  de^ 
livered. 

Patteson,  J.  If  the  plaintiff  had  merely  failed  to  pay  for  any 
particular  load,  that,  of  itself,  might  not  have  been  an  excuse  to  the 
defendant  for  delivering  no  more  staraw,  but  the  plaintiff  here  ex<- 
pressly  refuses  to  pay  for  the  loads  as  delivered;  the  defendant,  there- 
fc«e,  is  not  liable  for  ceasing  to  perform  his  part  of  the  eontraet. 

RukabeohOe.^ 


HOARE  v.  RENNIE 

In  the  Exchequer,  1859 

[Reported  in  5  Hurlstone  ft  Norman,  1^ 

Dbclaration.    First  count:  that  on  April  21st,  1867,  a.d.,  tiie 

defendants  agreed  to  buy  of  the  plaintiffs,  and  the  plaintiffs  tiien 

agreed  to  sell  to  the  defendants,  about  667  tons  of  hammered  Swede 

bar  iron  of  certain  sizes,  then  agreed  on  between  the  plaintiffs  and 

iSee  abo  Franklin  v.  Mifler  (1836),  4  Ad.  A  £1.  5e9.-*Ed8. 
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the  defendants,  the  said  iron  to  be  shipped  from  Sweden  in  the  nionthd 
of  June/ July,  August,  and  September  next,  and  in  about  equal  por« 
tioDB  each  month,  at  £15  lOs.  per  ton  delivered  in  good  oondition 
bx'ship,  on  arrival  in  the  port  of  London;  and  it  was  thereby  then 
further  agreed,  among  other  things,  that  no  shipment  should  exceed 
160  tons,  which  should  be  in  proportionate  quantities  of  each  size; 
but  that  if  any  variation  therein  it  should  not  exceed  one  ton,  and 
such  variation  to  be  corrected  in  subsequent  shipments,  that  sellers 
should  have  the  option  of  commencing  shipments  in  May,  1857,  and 
also  of  completing  the  whole  by  the  end  of  July,  1857;  that  ships' 
names  should  be  declared  as  soon  as  known  to  the  sellers;  that  if 
any  should  be  lost  on  the  voyage  the  quantity  lost  should  be  null 
and  void,  and  that  there  should  be  discount  at  the  rate  of  23^  per  cent 
for  cash  against  each  delivery.  Averments:  That  plaintiffs  had  done 
all  things  necessary  on  their  part  to  be  done,  etc.;  and  though  all 
things  had  happened  and  all  times  had  elapsed  to  entitle  them  to 
have  the  said  iron  accepted,  yet  the  defendants  have  wholly  refused  to 
accept  the  said  iron  or  any  part  thereof,  cir  to  pay  for  the  same  ac- 
cording to  the  t^ms  of  the  said  agreement,  whereby  the  plaintiffs  lost 
divers  profits,  etc. 

Second  count.  That  on  April  21st,  1857,  a.d.,  the  plaintiffs  agreed 
to  sell  to  the  defendants,  and  the  defendants  agreed  to  buy  of  the 
plaintiffs,  about  667  tons  of  hammered  iron,  upon  the  terms  in  the 
first  count  mentioned;  and  that  from  the  time  of  the  making  the 
agreement  contiiiuaUy  until  after  the  refusal,  notice,  and  dischaige 
hereinafter  mentioned,  the  plaintiffs  did  and  performed  all  oondi-* 
tions  precedent,  and  all  things  were  done,  and  all  times  elapsed, 
necessary  to  entitle  them  to  the  performance  of  the  agreement  on 
the  part  of  the  defendants;  and  that  at  and  after  the  refusal,  notice, 
and  discharge,  hereinafter  mentioned,  they  were  ready  and  willing 
to  perform  the  agreement  on  their  part;  and  although  the  plaintiffs, 
in  ]>art  performance  of  the  said  agreement,  did,  in  June,  1857,  a.d., 
ship  a  certain  portion  of  the  said  iron,  and  did,  in  further  performance 
of  such  agreement,  and  within  a  reasonable  time  after  such  shipment, 
tender  to  the  defendants  and  offered  to  deliver  to  them  the  said  por- 
tion of  iron  so  shipped  as  aforesaid,  yet  the  defendants  refused  to 
accept  the  said  portion  of  iron  so  tendered  and  offered,  and  thence- 
forth wholly  refused  to  accept  the  same  or  any  of  the  residue  of  the 
said  iron,  and  gave  notice  to  the  plaintiffs  that  they  would  not  accept 
the  residue  of  the  said  iron;  and  the  defendant43  thenceforth  wholly 
refused  to  observe  the  agreement  on  their  part,  and  wholly  discharged 
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tihe  plaintifib  from  ihe  further  execution  and  performance  of  the 
agreement  by  them;  and  wholly  waived  such  execution  and  perform- 
ance,  whereby,  etc. 

Third  plea  to  the  first  count.  That  the  plaintiffs  did  not  avail 
themselves  of  the  option  ^ven  to  them  by  the  agreement  of  com- 
mencing shipm^ts  of  the  iron  in  the  month  of  May;  and  that  the 
plaintiffs  in  the  month  of  June  shipped  from  Sweden^  on  board  a  cerr 
tain  vessel,  a  quantity  of  the  said  iron  so  cpntrajd;ed  for,  to-wlt, 
21  t^nSy  6  cwt.,  1  qr.,  being  a  much  less  quantity  than  was  required 
to  be  shipped  during  the  said  .month  of  June,  according  to  the  terms 
of  the  said  contract,  and  gave  notice  to  the  defendants  that  the  said 
iron  was  to  be  part  of  the  iron  so  agr^  to  be  sold  as  aforesaid;  that 
the  plaintiffs  failed  to  complete  the  shipment  for  the  month  of  June 
according  to  the  terms  of  the  contract,  and  were  never  ready  and 
willing  to  deliver  to  the  defendants  such  a  quantjity  of  iron,  shipped 
from  Sweden  in  June,  as  is  specified  in  the  said  contract,  although 
none  of  the  iron  was  lost  during  the  voyage;  and  were  not  ready 
and  willing  to  deliver  to  the  defendants  the  said  small  quantity  of 
iron  which  had  been  shipped  duriog  the  month  of  June,  until  after 
the  month  of  June  had  elapsed,  and  until  after  the  defendants  had 
notice  that  the  plaintiffs  were  not  ready  and  willing,  and  w^re  uimble 
to  fulfil  their  part  of  the  said  agreement  with  reference  to  the  quantity 
of  iron  to  be  shipped  in  June;  and  that  the  defendant^,  having  notice 
of  all  the  premises  in  this  plea  mentioned,  did  afterward  refuse  to 
receive  the  said,  quantity  of  iron  so  shipped  as  aforesaid  during  the 
month  of  June,  and  did  give  notice  to  the  plaintiffs  that  they  re- 
fused to  receive  the  residue  of  the  said  iron.  . 
.  The  sixth  plea,  to  the  second  count,  was  similar  to  the  third  pleL. 

The  plaintiffs  demurred  to  the  third  and  sixth  pleas,  and  the  de- 
fendants joined  in  demurrer. 

Pollock,  C.  B.  We  are  all  agceed  that  the  defendants  are  en- 
titled to  judgment  upon  the.  pleas.  The  foundation  of  my  opinion 
is  shortly  this,  that  a  man  has  no  right  to  say  that  which  is  a  breach 
of  an  agreement  is  a  performance  of  it.  On  that  ground  this  case  is 
distinguishable  from  almost  every  other  which  has  been  cited.  It 
does  not  turn  upon,  any  question  of  condition  precedent.  The  only, 
question  is  whether,  if  a  man  who  is  bound  to  perform  his  part  of  a 
contract  does  not  do  so,  he  can  enforce  the  contract  against  another 
party.  The  plaintiffs  contracted  with  the  defendants  to  ship  a  laige 
quantity  of  iron  in  June,  July,  August,  and  September,  about  one- 
fourth  part  in  each  month;  but  instead  of  shipping  about  160  tons 
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in  June,  as  they  should  have  done,  they  shipped  Mttie  more  thaa 
twenty  terns  as  a  perfefma&ce  <tf  the  contiact.  The  fir6t  ebunt  states 
that  the  plaintiffs  performed  all  things  necessary  oii  th&  part  to  be 
performed,  that  they  were  ready  and  willing  to  do  ail  things  which 
according  to  agreem^it  it  was  necessary  they  eAiould  be  willing  to  do, 
and  that  all  things  happened  to  »title  tiie  plaintifib  to  aperfohnaaoe 
of  the  agieem^t  on  the  part  of  the  defi^dants.  This  is  d^iiied  by 
the  plea.  The  second  count  states  that  thie  plaintjfls,  in  part  per- 
formance of  the  contract,  shipped  a  certain  portion  of  the  ii^,  and, 
in  furth^  performance  of  the  agre^nent,  tendered  and  offered  to 
deliver  the  said  portion  so  shipped,  yet  defeiidahts  Refused  to  accept 
the  same.  The  pleas  raise  the  question  whether  the  defehd^ts  wete 
bound  to  accept  and  pay  for  what  was  sent  and  tenclered;  the  piliiii- 
tiffs  having  in  Jmie  shipped  from  Sweden  a  quantity  muieh  l^ss  than 
they  were  bound  to  have  shipped,  and  the  defendants  having  in- 
sisted that  Uns  was  a  breach  of  the  contract  and  given  notice  that 
they  refused  to  accept  the  residue.  The  pleas  expressly  state  that 
the  plaintiffs  were  not  ready  to  deliver  such  a  quantity  of  iron  shipped 
from  Sweden  in  June  as  is  st)ecified  in  the  contract,  and  were  not 
ready  and  willing  to  deliver  the  small  quantities  shipped  until  after 
the  montii  of  June  had  dapsed,  and  until  after  the  defendants  had 
notice  that  the  plaintiffs  Were  not  ready  and  willing  to  perform  their 
part  of  the  agreement.  The  only  question  we  have  to  deal  with  is 
whether,  on  a  contract  like  this,  if  the  sellers  at  the  outset  send  a  less 
quantity  than  they  are  bound  to  send,  so  as  to  begih  with  a  breach, 
they  can  compel  the  purchasers  to  accept  and  pay  for  that,  the  send- 
ing of  which  was  a  breach  and  not  a  performance  of  the  agreenent. 
The  argument  on  the  part  of  the  plamtiffs  is  that  this  was  not  a 
condition  precedent.  I  do  not  think  that  is  the  test.  It  was  said  that 
if  the  plaintiffs  had  sent  the  one-hundredth  part  instead  of  one-fourth 
part  in  June,  the  d^ndants'  remedy  would  have  be^  by  a  cross 
action.  The  case  was  put  ci  the  plaintiff's  sending  a  short  quantity 
after  one  shipment  had  been  accepted.  PosfflMy  that  mi^t  have 
made  a  differ^ce.  Where  a  pers(m  has  derived  a  benefit  from  a  con- 
tract, he  cannot  rescind  it  because  the  parties  cannot  be  put  in  statu 
quo.  Probably,  therefore,  in  such  case,  the  defendants  could  not 
have  repudiated  the  contract  and  must  have  been  left  to  their  cross 
action.  Here,  however,  the  defendants  refused  to  accept  the  first 
shipment,  because,  as  they  say,  it  was  not  a  perfonhaiice  but  a 
breach  of  the  contract.  Where  parties  have  made  an  agreement  for 
themselves,  the  courts  ought  not  to  make  another  for  thexh.    Here 
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they  say  that,  in  the  events  that  have  hapt>ened,  one  fourth  shall  be 
shipped  in  each  nicmtb,  and  we  eannot  say  that  they  meant  to  accept 
any  other  quantity.  At  ^e  outitet  the  plaititiffs  failed  to  tender  the 
quantity  according  to  the  contl*act:  they  tendered  a  much  less  quan- 
tity. The  defendants  had  a  right  to  say  tiiat  this  Wan  no  perfonnance 
of  the  contract,  and  they  were  no  more  bound  to  accept  the  short 
quantity  than  if  a  single  delivery  had  been  contracted  for.  Therefore 
the  pleas  are  an  answer  to  the  action. 
JvdqimnJtfirr  the  d^endania^ 


J0NA8S0HN  v.  YOUNG 

f 

In  the  Queen's  Bench,  1863 

[Reported  in  4  Best  &  Shiith,  299] 

Thb  dedaration  stated  that  it  was  agneed,  by  and  between  the 
plamtiffs  and  the  drfendant,  that  the  plaintiffs  should  sell  and  de- 
liver to  the  defendant,  and  that  the  defendant  would  purchase  of 
the  plaintifiRs,  as  many  of  the  plaitatiffs'  Niettiesworth  gas  coak,  equal 
in  quality  to  a  certain  cargo  of  them  before  then  shipped  on  trial  by 
a  steam-vessel  called  The  Great  Northern,  as  one  steam-vessel  could 
fetch  in  nme  months,  proceeding  to  Sonderland,  and  after  loading 
the  cargo  proceeding  with  it  from  thence  to  London,  and  after  dis- 
chargfakg  the  csfgo  at  London  proceeding  bacdc  again  to  Sunderland 
for  another  cargo,  and  thence  hBxk  again  with  the  cargo  to  London, 
and  so  0n*  imtil  the  expiration  of  the  nine  months,-  the  steam-vesBel 
to  be  sent  by  the  defoadaat  to  the  eoals  and  tiie  plaintiffs  to  ship 
them  on  board  of  it  at  Sunderland,  at  and  for  a  certain  price,  to  wit, 
5s.  9d.  per  ton,  to  be  paid  by  the  defienda&t  to  the  plaintifb  at  the 
bejsinnihg  of  m6h  month  lor  the  pieceding  knonth's  supply,  less  £2 
108.  per  cent  discount.  Avertnent,  that  the  pkontiffs  have  always 
been  ready  and  wiBing  to  sell  and  ddiver  to  the  defendants  and  ship 
the  coals  on  the  terms  aforesaid,  and  have  done  all  things,  and  all 
things  have  happened,  and  all  times  haVe  elapsed,  necessary  to  en- 
titie  the  plaintiffs  to  have  the  agreement  perf(»med  by  the  defendant 
on  his  part,  etc.  Yet  the  defendant  n^ected  and  refused  to  send, 
1  Ckmeurring  opinioBB  of  Barons  Wateon  and  Chazmefi  oiiiitted.^*Eds. 
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and  mad^  default  in  sending,  a  steam-vessel  to  Sunderland  to  fetch 
divers  cargoes,  or  the  quantity  of  the  coals  whioh  he  ought,  accord- 
ing to  the  agreement,  to  have  fetched  and  accepted;  and  the  defend- 
ant, before  the  expiration  of  the  nine  months,  wholly  and  absolutely, 
refused  to  send  any  other  steam-vessels  for  the  coals,  or  to  accept 
any  more  of  the  coals,  and  declared  to  the  plaintiffs  that  he  would 
not  perform  aniy  more  the  agreement,  and  exonerated  and  dischaiged 
the  plaintiffs  from  any  further  perfonnfCnce  thereof  on  their  part, 
and  by  reason  of  the  premises  the  plaintiffiB  have  .been  much  in- 
jured. 

Third  plea.  That,  before  any  breach  by  the  defendant  of  the  agree- 
ment, the  plaintiffs  broke  the  contract  by  delivering  and  shipping 
to  the  defendant,  in  pretended  fulfilment  thereof,  gas  coal  which  was 
no  part  thereof  equal  iB  quality  to  the  cargo  shipped  on  trial,  but 
was  very  inferior  thereto,  and  wholly  unfit  for  the  defendant's  pur- 
poses, as  the  plaintiffs  well  knew;  whereupon  aad  wherefore  the  de- 
fendant, immediately  upon  discovering  the  plaintiffs'  default,  and 
within  a  reasonable  time  in  that  behalf ^  refus^  to  fetch  or  accept 
any  more  of  the  coal. 

Fourth  plea*  That,  before  any  breach  by  the  defendant  of  the 
agreement,  the  plaintiffs  broke  their  contract,  to  wit,  by  detaining 
the  defendant's  vessel  an  undue  and  unreasonable  length  of  time, 
and  far  beyond  the  time  permitted  by  the  contract,  and  contrary  to 
the  defendant's  will,  upon  divers  occasions  upon  which  the  defendant 
had  sent  the  same  to  the  plaintiffs  to  be  loaded  with  coal  under  the 
agreement,  and  by  not  loading  the  vessel  with  coal  as  aforesaid,  on 
any  or  either  of  the  occasions,  until  after  the  lapse  of  a  long  and  im- 
reasonable  space  of  time  after  they  had  notice  that  such  vessel  was 
ready  to  receive  coal,  and  thereby  greatly  injured  and  damnified  the 
defendant;  whereupon  and  wherefore  he,  immediately  upon  notice 
of  the  plaintiffs'  default,  refused  to  fetch  or  re<^eive  any  more  of  the 
coal. 

Demurrer  to  each  plea,  and  joinder. 

Hannen  (Bidder  with  him)  in  support  of  the  demurrer. .  The  sub- 
stance of  both  pleas  is,  that,  because  the  contract  had  been  broken 
in  part  by  the  plaintiffs,  whether  in  not  deliyeiing  coals  equal  to 
sample,  or  in  detaining  the  defendant's  vessel  beyond  the  time  per- 
mitted by  the  contract,-  the  defendant  is  justified  in  refusing  to  cany 
out  the  contract  for  the  remainder  of  the  period  to  which  it  related; 
but  such  a  plea  is  bad  both  on  principle  and  authority.  Weaver  v. 
Sessions,  6  Taunt.  154;  Franklin  v.  Miller,  4  A.  &  K  599.    In  Withers 
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V,  Reynolds^  2  B.  &  Ad.  882^  where  there  was  a  refusid  by  the  plain* 
tiff  to  complete  the  contract,  Patteson,  J.,  said,  p.  885:  ''If  the  plain* 
ti£f  had  merely  failed  to  pay  for  any  particular  load,  that,  of  itself, 
might  not  have  been  an  excuse  to  the  defendant  for  delivering  no 
more  straw,  but  the  plaintiff  here  expressly  refuses  to  pay.  for  the 
loads  as  delivered;  the  defendant,  therefore,  is  not  liable  for  ceasing 
to  perfonn  his  part  of  the  contract."  [Wightman,  J.  The  plaintiff 
in  effect  said,  ''If  you  send  a  load  of  straw  I  will  not  pay  for  it." 
Crompton,  J.  If  the  purchaser  of  goods  refuses  to  pay  for  them,  or 
is  insolvent,  the  vendor  is  not  bound  to  deliver.  But  these  pleas  al- 
lege a  breach  of  the  contract  by  the  plaintiff  as  to  part  only.]  They 
do  not  show  that  the  plaintiffs  were  unable  or  unwilling  to  supply 
coals  according  to  the  contract.  In  Hoare  v.  Reimie,  5  H.  &  N.  19, 
the  plea  alleged  that  the  plaintiffs  failed  to  complete  a  shipment  of 
iron  for  the  month  of  June  according  to  the  contract,  and  were  never 
ready  and  willing  to  deliver  to  the  defendants  such  a  quantity  of  iron 
in  June  as  was  specified  in  the  contract;  and  the  plea  was  held  good; 
there  the  refusal  of  the  plaintiffs  to  supply  the  iron  would  have  post* 
poned  the  performance  of  the  contract  indefinitely.  [Crompton^  J. 
That  oase  belongs  to  the  class  hi  which  the  breach  alleged  in  the  plea 
is  an  entire  frustration  of  the  contract*  Blackburn,  J.,  referred  to 
Hochster  v.  De  La  Tour,  2  E.  &  B.  678.] 

KeanCf  contra,  Hoare  v.  Rennie,  S  H.  &  N.  19,  supports  the  third 
plea.  As  soon  as  the  defendant  discovered  that  the  plaintiffs  bad 
knowingly  sent  an  inferior  coal  to  that  stipulated  for,  he  was  justified 
in  throwing  up  the  contract.  [Wightman,.  J.  Suppose  the  plaintiff 
intended  in  future  to  send  such  coal  as  was  stipulated  for.  Black- 
bum,  J.  The  third  plea  does  not  aver  that  the  plaintiffs  persisted 
in  sending  an  inferior  coal.]  The  contract  is  the  employment  of  a 
veissel  during  a  limited  time,  and  for  getting  coal  of  a  specified  quality ; 
the  non-supply  of  that  coal,  and  the  unnecessary  detention  of  the 
vessel  by  the  plaintiffs,  go  to  the  root  of  the  contract.  [Crompton,  J. 
The  vice  of  both  pleas  is  the  same,  that  the  breach  goes  only  to  part 
of  the  consideration.  The  aigiunent  for  the  defendant  must  gp  this 
length,  that  the  supply  of  one  cimldron  of  coal  of  an  inferior  quality, 
or  the  unnecessary  detention  of  the  defendant's  vessd  for  one  hour, 
would  entitle  him  to  put  an  end  to  the  contract.  In  Hoare  v.  Rennie 
we  must  take  it  that  time  was  of  the  essence  of  the  contract*  Black- 
bum,  J.  The  reasoning  of  the  judges  in  that  case  does  not  apply  to 
the  plea  pleaded  to  the  second  count.  As  reported,  it  looks  as  if  the 
Court  forgot  the  second  count.    Crompton,  J.    We  must  consider 
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that  the  breaches  aUc^ed  in  the  pleas  in  tiiat  ease  went  to  the  root  of 
the  matter.] 

Hannen  was  not  ealled  upon  to  i^ply. 

Per  Ctjbiam.    (Wiohthan,  Crompton,  and  Blackburn,  JJ.) 

Judgmeni  far  the  plainUffs. 


SIMPSON  V.  CRIPPIN 

In  the  Queen's  Bench,  1872 

(Reported  m  Law  Reports,  8  Q.  B.  14] 

Dbclaratiok  on  a  contract  to  supply  from  6000  to  8000  tons  <^ 
coal,  to  be  delivered  in  equal  monthly  quantities  during  the  pmod 
of  twelve  months,  from  the  1st  of  July,  1871.  Breach,  that  the  de-' 
fendants  did  not  deliver  the  coal  monthly,  and  had  refused  wholly 
to  deliver  the  coal  and  to  p«:f  orm  the  c<Hitract. 

Plea,  inter  alia:  that  the  plaintiffs  were  not  ready  and  willing  to 
accept  the  coals,  and  that  the  defendants  were  prevented  from  de- 
livering the  coals,  and  perfonning  the  agreement,  by  the  acts,  neg- 
lects, and  defaults  of  the  plaintiffs. 

At  the  trial  before  Lush,  J.,  at  the  Liverpool  Spring  Assizes,  1872, 
it  appeared  that  the  defendants  were  coal  proprietors,  and  the  plain- 
tiffs were  coal  merchants.  On  the  10th  of  June,  1871,  the  plaintiffs 
wrote  to  the  drfendants  the  following  letter: — "We  agree  to  take 
from  yo«i  about  6000  to  8000  tons  of  your  best  Wigan  four-feet  coal, 
at  58.  M.  per  ton  of  21  cwt.  to  the  ton,  put  into  our  wagons  at  the 
colliery.  Delivery  to  commence  from  the  Ist  of  July  next,  and  to  be 
taken  in  about  equal  monthly  quantities  over  the  next  twdve  montJis. 
It  is  understood  that  you  are  not  bound  to  supply  in  case  ot  accidents 
or  strikes.   Terms,  ca^  monthly,  less  2}^%  discount." 

The  defendants,  by  letter  also  dated  the  10th  of  Jime,  replied  as 
follows: — "We  agree  to  supply  you  from  6000  to  8000  tons  of  our 
best  four-feet  Wigan  coal,  properly  screened,  and  free  from  slack,  to 
be  delivered  into  your  wagons  at  our  collieries,  in  equal  mcmthly 
quantities  during  the  period  of  twelve  months  from  the  1st  of  July 
next — strikes  of  our  workmen,  accidents,  and  other  circumstances 
beyond  our  control  excepted — at  5».  6d.  per  ton  of  21  cwt.  Terms, 
cash  monthly,  less  2J^%  discount." 
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On  the  8th  of  July  the  defendantg  wfote,  complaming  that  the 
fiist  week  for  the  f ulfihnent  of  the  contmot  had  tennioated  without 
the  plaiutiflBs  aendiag  wagons  or  orders  for  ooals.  Tb^  eorrespondence 
ocmtinuedy  the  defendants  requestmg  that  wagons  might  be  9ent, 
and  the  plaiiiti£fs  promismg  to  comply.  During  the  month  of  July 
the  plaintiffs  took  from  the  defendants  only  158  tons  of  coal.. .  On  the 
1st  of  August  the  defendants  wiote  to  the  plamtiffs,  that  inaamuch 
as  the  latter  had  only  taken  158  tons  during  the  month  of  July,  and 
as  the  sole  inducement  for  the  defendants  to  entertain  ihe  contract 
was  the  r^;ular  and  punctual  withdrawal  by  the  plaintiffs  of  the  stip- 
ulated quantity  during  the  summer  months,  which  they  had  failed 
to  perform,  the  defendi^^ts  gave  notice  that  the  contract  was  can- 
celled. On  the  2nd  of  August  the  plaintiffs  replied,  stating  that  they 
would  not  allow  the  contract  to  be  cancelled. 

On  these  facts  the  learned  judge  told  the  jury,  that  as  the  plaintiffs 
did  not  intend  to  btr^ak  the  contract  month  by  o^pntbi  and  only  broke 
it  for  the  first  month's  delivery,  that  did  not  justify  the  defendants,  in 
point  of  law,  in  cancelling  the  contract,  and  left  the  question  of  dam- 
ages to  them. 

The  jury  found  a  verdict  for  the  plaintiffs  for  £475,  leave  being 
reserved  to  move  to  enter  a  verdict  for  the  defendants. 

A  rule  was  afterwards  obtained  upon  the  ground  that  imder  the 
drcumstances  the  plaintiffs  had  disentitled  themselves  to  sue  for  the 
breach  of  the  contract,  and  that  the  defendants  were  entitled  to 
cancel  the  contract,  and  refuse  to  deliver  the  residue  of  the  coal. 

BiiACSBUBN,  J.  I  think  that  the  rule  ought  to  be  discharged.  It 
cannot  be  denied  that  the  plaintiffs  were  bound  m  every  month  to 
send  wagons  capable  of  canying  at  least  500  tons,  and  that  by  fail- 
ing to  perform  this  term  they  have  committed  a  breach  of  the  con- 
tract; and  the  question  is^  whether  by  this  breach  the  contract  was 
determined.  The  def^idants  contend  that  the  sending  of  a  sufficient 
number  of  wagons  by  the  jJaintiff s  to  receive  the  coal  was  a  condition 
precedent  to  the  continuance  of  the  contract,  and  they  rely  upon  the 
terms  of  the  letter  of  the  1st  of  August.  No  sufficient  reason  has 
been  urged  why  damages  would  not  be  a  ccmpensation  for  the  breach 
by  the  (damtiffs,  and  why  the  defendants  should  be  at  liberty  tp 
annul  the  contract;  but  it  is  said  that  Hoare  v.  Rennie  (5  H.  &  N.  10), 
is  in  point,  and  that  we  ought  not  to  go  counter  to  the  deciaion  of  a 
oourt  of  co-ordinate  jurisdiction.  It  is,  however,  difficult  to  under- 
stand upon  what  principle  Hoare  v.  Bennie  was  decided.  If  the 
principle  on  which  that  case  was  decided  is  that,  wherever  a  plaintiff 
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has  broken  his  contract  first  he  cannot  sue  for  any  «ubeeqfient  breach 
committed  by  the  defendant,  the  decision  would  be  opposed  to  ihe 
authority  of  many  other  cases.  I  prefer  to  follow  Pordage  v.  Cole 
(1  Wm.  Sauod.  3191).  No  reason  has  been  pointed  out  why  the  de- 
fendants should  not  have  delivered  the  stipulated  qiiantitiy  of  coal 
during  each  of  the  months  after  July,  although  the  plaintffis  in  that 
month  failed  to  accept  the  number  of  tons  contracted  for.  Hoare  v. 
Rennie  was  questioned  in  Jonassohn  v.  Young  (4  B.  &  S.  206). 
Rute  discharged.^ 


FREETH  V.  BURR 

In  the  Common  Pleas,  1874 

[Reported  in  Law  Reports^  9  Conmion  Pleas,  208] 

The  declaration  stated  that  it  was  agreed  by  and  between  the 
plaintiffs  and  the  defendant  that  the  defendant  should  sell  and  de- 
liver to  the  plaintiffs,  and  the  plaintiffs  should  buy  and  accept  of 
and  from  the  defendant  250  tons  of  pig  iron,  at  568.  per  ton,  to  be 
delivered  by  the  defendant  to  the  plaintiffs;  that  the  defendant  de- 
livered to  the  plaintiffs  one  half  of  the  said  250  tons  of  pig  inm,  and 
that  all  conditions  were  fulfilled,  etc.,  to  entitle  the  plaintiffs  to  have 
the  agreement  fulfilled  by  the  defendant  in  respect  of  the  mattefs 
the  breach  of  which  is  hereinafter  assigned,  and  to  maintain  this  ac- 
tion. Breach,  that  the  defendant  did  not  nor  would  deliv^  to  the 
plaintiffs  the  residue  of  the  said  250  tons  of  pig  iron  according  to  the 
agreement;  whereby  the  plaintiffs  had  been  deprived  of  the  profits 
which  would  have  accrued  to  them  from  the  ddiveiy  of  the  same,  and 
had  been  delayed  and  otherwise  injured  and  damnified  in  their  busi- 
ness, in  which  the  defendant  well  knew  they  intended  to  use  the  said 
goods.   Claim,  £500. 

Pleas:  1.  That  the  defendant  did  not  agree  as  alleged.  2.  A  denial 
of  the  alleged  breach.  3.  That,  after  the  allied  promise,  and  before 
any  breach  thereof  by  the  defendant,  the  jdaintiffs  exonerated  and 
discharged  the  defendant  from  his  promise  and  from  the  performance 
of  the  same.  4.  That,  after  the  making  of  the  alleged  contract,  and 
before  any  breach  thereof  by  him,  the  said  contract  was  rescinded  and 
abandoned  by  mutual  assent. 

*  ConcuTTing  opinions  of  Mellor  and  Lush,  JJ.,  omitted. — Eds. 
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Joinder  of  issue;  and  further  replication  to  the  third  plea,  that  the 
plaintiffs  were  suing,  not  for  a  breach  of  the  agreement  therein  ad- 
mitted, and  from  the  performance  of  which  the  defendant  alleged 
that  the  plaintiffs  exonei'ated  and  discharged  the  defendant,  but  for 
the  breach  of  another  and  subsequent  agreement  by  which  the  de- 
fendant agreed  to  sell  and  deliver  the  said  iron  to  the  plaintiffs. 

There  was  a  similar  replication  to  the  fourth  plea. 

Rejoinders  to  the  second  and  third  replications — that  no  such 
agreement  as  the  supposed  other  and  subsequent  agreements  in 
those  replications  respectively  mentioned  were  made — that  the  de- 
fendant denied  the  alleged  breaches  of  the  said  other  and  subsequent 
agreements  and  every  of  them,  and  said  that  he  was  not  guilty  thereof. 
Issue. 

The  cause  was  tried  before  Brett,  J.,  at  the  sittings  in  London  after 
last  Hilary  term.  The  plaintiffs  and  the  defendant  were  iron  mer- 
chants and  manufacturers.  In  November,  1871,  the  plaintiffs  agreed 
to  buy  of  the  defendant  250  tons  of  pig  iron,  and  on  the  28th  of  that 
month  bought  and  sold  notes  were  exchanged.  The  bought  note, 
signed  by  the  plaintiffs,  was  as  follows : 

"London,  28th  November,  1871. 

"Bought  of  Messrs.  D.  M.  Burr  &  Co.  two  hundred  and  fifty 
tons  of  pig  iron,  at  fifty-six  shillings  per  ton  alongside  our  wharf, 
Millwall.  Half  to  be  delivered  in  two  weeks,  remainder  in  four  weeks. 
Payment,  net  cash  14  days  after  delivery  of  each  parcel." 

The  market  was  !rising,  and  early  in  February  the  plaintiffs  wrote 
to  the  defendant  remonstrating  with  him  for  not  having  delivered 
any  of  the  iron.  About  the  15th  of  that  month  10)^  tons  were  sent 
alongmde  the  plaintiffs'  wharf;  and  on  the  20th  the  plaintiffs  wrote 
to  the  defendant  as  follows: 

"We  are  much  surprised  you  should  have  sent  such  a  paltry  lot 
as  10  tons  on  account  of  contract  for  250  tons  which  should  have 
been  delivered  last  December.  We  must  request  you  will  give  us  a 
definite  time  for  delivery  of  at  least  50  tons,  which  must  be  delivered 
at  once,  or  we  shall  have  again  to  buy  against  you." 

On  May  17th,  1872,  the  defendant  wrote  to  the  plaintiffs  as  follows: 

"We  are  informed  that  the  lighter  which  we  sent  with  30  tons 
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• 

Kentledge  pig  iron  to  your  wharf  on  the  lOtb  instant  is  still  lying 
there  unloaded,  and  that  this  has  arisen  through  an  undue  preference 
being  allowed  by  you  to  other  barges  in  discharging,  or  from  some 
other  cause  for  which  you  are  to  blame.  We  have,  therefore,  to  ii^ 
timate  that  we  shall  hold  you  liable  for  demurrage  from  and  after 
13th  instant." 

On  the  18th  the  plaintiffs  wrote  to  the  defendant:  ''In  answer  to 
yours  of  the  17th  instant,  your  baige  has  been  discharged  some  days. 
Do  you  intend  to  deliver  the  remainder,  or  shall  we  buy  a^inst  you?  " 

To  this  the  defendant  replied  pn  the  21st:  ''It  is  our  intention  to 
deliver  remainder  of  pig  iron,  and  do  not  wish  yqu  to  bu^  against  us. 
We  enclose  invoice  of  last  lot." 

On  May  29th  126  tons  in  all  having  by  that  time  been  delivered, 
the  defendant  wrote  to  the  plaintiffs:  "Would  you  kindly  forward 
us  check  in  payment  of  the  ballast  iron  we  have  delivered  to  you,  and 
we  shall  proceed  at  once  to  send  on  the  remainder." 

The  plaintiffs,  under  an  erroneous  impression  that  they  were  en- 
titled to  set  off  against  the  defendant's  claim  any  loss  which  they 
might  incur  in  case  the  defendant  should  fail  to  deliver  the  remainder 
of  the  iron  contracted  for,  reused  to  pay  for  the  125  or  126  tons  which 
had  been  delivered^  and  their  attorney,  in  reply  to  a  letter  from  the 
defendant's  attorney  demanding  pa3nnent,  put  forward  a  claim  for 
£250,  being  £2  per  ton  on  the  125  tons  undelivered. 

On  June  12th  the  defendant's  attorneys  wrote  to  the  plaintiffs' 
attorney:  "We  hardly  think  it  necessary  to  refer  to  your  clients' 
claim  for  £250,  as  it  is  purely  hypothetical  and  could  not  possibly 
arise,  as  your  clients  by  their  own  default  have  obliged  our  client  to 
refuse  to  make  any  further  delivery  of  iron.  We  must  request  your 
clients'  immediate  attention  to  the  settlement  of  ^unount  (£352  15s, 
lOd.)  mentioned  in  our  letter  of  the  5th  instant." 

The  plaintiffs  paid  ultimately  (but  not  until  after  an  action  had 
been  brought  for  it)  for  the  &tBi  125  tons  of  iron;  and  this  action  was 
brought  against  the  defendant  for  the  breach  of  his  co^itract  in  re- 
fusing to  deliver  the  second  125  tons. 

On  the  part  of  the  defendant,  it  was  contended  that  the  plaintiffs' 
refusal  to  pay  for  the  first  parcel  of  the  iron  amounted  to  an  abandon- 
ment of  the  contract  by  them,  and  absolved  the  defendant  from  his 
obligation  further  to  perform  it  on  his  part.  Hoare  v.  Rennie  ^  was 
relied  on. 

» 5  H.  &  N.  19;  29  L.  J.  (Ex.)  19. 
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The  learned  judge  ruled  that  the  mere  reflisal  by  the  plainttfis  to 
pay  for  the  first  125  tons  did  not  exonerate  the  defendant  from  his 
obligation  under  the  contract  to  deliver  the  second  125  tons,  and  con- 
sequently that  the  plaintiffs  were  (entitled  to  recover  such  damages 
as  they  had  sustained  from  the  non-delivery,  and  he  directed  a  ver- 
dict to  be  entered  for  the  plaintiffs  for  £148  VQs.f  reserving  leave  to 
the  defendant  to  move  to  enter  a  nonsuit  if  the  Gk)urt  lAiould  be  of 
opinion  that  the  refusal  by  the  plaintiffs  to  pay  for  the  iron  delivered 
amounted  to  an  abandonment  of  the  contract. 

Lord  Col£ridgb,  C.  J.  The  question  in  this  case  arises  upon  a  con- 
tract for  the  sale  of  iron  entered  into  between  the  plaintiffs  and  the 
defendant  on  November  28th,  1871,  in  the  following  terms:  ''Bought 
of  Messrs.  D.  M.  Burr  &  Co.  250  tons  of  pig  iron,  at  868.  per  ton  alomg- 
side  our  wharf,  Millwall.  Half  to  be  (telivtered  in  two  weeks,  i^mainder 
in  four  weeks.  Payment,  net  cash  fourteen  days  after  the  delivery 
of  each  parcel."  The  material  facts  were  these:  There  was  no  delivery 
in  the  terms  of  the  contract  of  either  parcel  of  the  ircm.  In  point  of 
fact,  the  delivery  of  the  first  125  tons  was  by  mutual  arrangement 
delayed,  and  the  last  delivery  of  that  parcel  did  not  take  place  until 
May  12th,  1872.  There  was  a  correspondence  between  the  parties, 
pressure  by  the  purchasers  for  deliveiy,  and  exeuses  by  the  vendor 
for  the  non-delivery.  That  the  foitner  were  anxious  for  the  ooa^le- 
tion  of  the  contract  appears  to  be  clear,  as  well  from  the  tenor  of  the 
correspondence  as  from  the  fact  that  the  market  was  rising.  A  few 
days  after  the  full  delivery  of  the  first  parcel — ^via.,  on  May  29th, 
1872 — the  defendant  demanded  payment  for  the  125  tons,  which  the 
plaintiffs  refused,  claiming  to  set  off  damages  for  the  defendant's 
breach  of  contract.  The  plaintiffs  afterward  demanded  delivery  of 
the  remaining  125  tons,  and  upon  the  defendants'  refusal  to  comply 
with  that  demand  this  action  was  brought.  The  question  is  whether 
the  fact  of  the  plaintiffs'  refusal  to  pay  for  the  125  tons  delivered  was 
such  a  refusal  on  the  part  of  the  purchasers  to  comply  with  their 
part  of  the  contract  as  to  set  the  seller  freehand  to  justify  his  refusal 
to  continue  to  perform  it.  This  certainly  appears — viz.,  that  there 
was  an  extension  by  mutual  consent  of  the  time  for  the  deliveiy  of  the 
iron  from  December,  1871,  to  May,  1872,  with  constant  pressure  on 
the  one  side  and  excuses  and  resistance  on  the  other.  I  mention  that 
because  it  is  important  to  express  my  view  that,  in  cases  of  this  sort, 
where  the  question  is  whether  the  one  party  is  set  free  by  the  action 
of  the  other,  the  real  matter  for  consideration  is  wheth^  the  acts 
or  conduct  of  the  one  do  or  do  not  amount  to  an  intimation  of  an  in- 
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tention  to  abandon  and  altogether  to  refuse  performance  of  the  con- 
tract. I  say  this  in  order  to  explain  the  ground  upon  which  I  think 
the  decisions  in  these  cases  must  rest.  There  has  been  some  conflict 
among  them.  But  I  think  it  may  be  taken  that  the  fair  result  of 
them  is  as  I  have  stated — ^viz.,  that  the  true  question  is  whether  the 
acts  and  conduct  of  the  party  evince  an  intention  no  longer  to  be 
bound  by  the  contract.  Now,  non-pa3nnent  on  the  one  hand,  or  non- 
delivery on  the  other,  may  amount  to  such  an  act,  or  may  be  evi- 
dence for  a  jury  of  an  intention  wholly  to  abandon  the  contract  and 
set  the  other  party  free.  That  is  the  true  principle  on  which  Hoare  v. 
Bennie  ^  was  decided,  whether  rightly  or  not  upon  the  facts,  I  will 
not  presume  to  say.  Where  by  the  non*delivery  of  part  of  the  thing 
contracted  for  the  whole  object  of  the  contract  is  fru^rated,  the 
party  making  default  renounces  on  bis  part  all  the  obligations  of  the 
contract.  That  is  the  ground  upon  which  it  is  said  in  Jonassohn  v. 
Young  '  that  that  case  may  be  supported.  In  Withers  v.  Reynolds ' 
there  was  an  express  refusal  by  the  plaintiff  to  perform  the  contract; 
and  Patteson,  J.,  says:  ''If  the  plaintiff  had  merely  failed  to  pay  for 
any  particular  load,  that  of  itself  might  not  have  been  an  excuse  to 
the  defendant  for  delivering  no  more  straw,  but  the  plaintiff  here 
expressly  refuses  to  pay  for  the  loads  as  delivered;  the  defendant, 
therdfore,  is  not  liable  for  ceasing  to  perform  his  part  of  the  contract." 
Wightman,  J.,  certainly,  and  Crompton,  J.,  by  inference,  in  Jonas- 
sohn V.  Young,^  both  uphold  that  case  upon  the  principle  on  which 
I  rely.  The  principle  to  be  applied  in  these  cases  is,  whether  the 
non-Kielivery  or  the  non-payment  amoimts  to  an  abandonment  of 
the  contract  or  &  refusal  to  perfoim  it  on  the  part  of  the  person  so 
making  default.  That  being  so,  and  my  Brother  Brett  having  ruled 
that  the  mere  non-pa3nnent  for  the  first  portion  of  the  iron  contracted 
for,  unattended  by  any  other  act  on  the  part  of  the  purchasa:s,  did 
not  put  an  end  to  the  contract  so  as  to  disentitle  the  purchasers  to 
maintain  an  action  for  the  non-delivery  of  the  second  portion,  but 
only  gave  the  seller  a  remedy  by  cross-action  (of  which  he  has  availed 
himself),  I  am  of  opinion  that  his  ruling  was  correct,  and  that  the 
rule  should  be  discharged. 
Rule  discharged^  • 

» 6  H.  &  N.  19;  29  L.  J.  (Ex.)  19. 

*4  B.  &  S.  296;  32  L.  J.  (Q.  B.)  385.  *2  B.  &  Ad.  882. 

«4B.<fcS.  atp.  299. 

*  ConcuiTing  opinions  of  Keating  and  Denman,  JJ.,  omitted. — ^Eds. 
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HONCK  V.  MULLER 

In  the  Court  of  Appeal,  1881 

[Reported  in  Law  Reports,  7  Queen's  Bench  Division,  92] 

In  this  action  the  plaintiff  sought  to  recover  damages  from  the 
defendant  for  refusing  to  deliver  to  the  plaintiff  one  third  of  2000  tons 
of  iron  in  December,  1879,  and  one  third  of  such  iron  in  January, 
1880,  according  to  the  terms  of  the  following  contmct  of  sale: 

"  Middle8borough-on-Teb8,  October  27,  1879. 
''Sold  to  John  Honck,  Esq., 
"8  Hill  Side, 

''Crouch  Hill,  London, 
"2000  (two  thousand)  tons  No.  3  G.  M.  B.  Middlesbro'  p%  iron, 
at  428,  (forty-two  shillings)  per  ton,  f .  o.  b.  maker's  wharf  here. 

"  Delivery  November,  1879,  or  equally  over  November,  December, 
and  January  next  at  6d.  per  ton  (sixpence)  extra. 
"  Payment,  net  cash  here  against  bills  of  lading*, 
"  Tees  conservancy  dues  payable  by  shipper. 
**  Under  this  contract  buyer  and  seller  alike  shall  be  free  from  any 
liability,  should  they  be  unable  to  receive  or  deliver  owing  to  strikes 
or  other  combinations,  or  to  accidents  or  such  like  unavoidable  cir- 
cumstances, and  the  contract  shall  be  prolonged  for  a  period  corre- 
sponding to  the  duration  of  interruptions  arising  from  any  of  the 
above  causes. 

(Signed)  "per  pro  E.  C.  MinxEB^ 

T.  C.  Davison.'^ 

The  defence  as  pleaded,  was  mainly,  inter  aHa,  that  the  plaintiff 
made  default  in  taking  delivery  in  November,  or  in  declaring  whether 
he  would  take  the  whole  or  part  only  of  the  contract  quantity  in 
that  month,  and  that  therefore  the  defendant  was  entitled  to  give 
the  plaintiff  notice,  as  he  did,  that  he  would  not  deliver  any  of  the 
said  iron  to  the  plaintiff.  The  defendant,  however,  paid  £66  ISs. 
into  court  to  satisfy  the  plaintiff's  claim,  lest  contrary  to  what  the 
defendant  contended  for,  the  plaintiff  should  be  entitled  to  recover 
anything  in  the  action. 

The  plaintiff  replied  that  the  sum  paid  into  court  was.  not  suffi* 


7S6  OPBRATION  OF   CONTRACTS 

cient  to  satisfy  his  claim,  and  issue  being  joined  on  che  statement 
of  defence,  the  cause  was  tried  before  Field,  J.,  in  London,  during 
the  Trinity  sittings  of  last  year.  At  that  trial  it  was  proved  that  on 
November  1st,  1879,  the  defendant  wrote  to  Mr.  Caleb  Bloomer,  the 
broker  in  London,  through  whom  the  plaintiff  bought  the  iron  of  the 
defendant,  askit^  for  a  delivery  order,  and  requesting  fjo  know 
whether  there  was  any  chance  of  the  plaintiff's  taking  the  whole  of 
the  iron  in  that  month  of  November;  and  to  tJiat  letter  Mr.  Bloomer 
replied  that  Mr.  Honck  could  not  yet  decide,  but  that  he  would  ^ve 
sev^i  dayB'  notice  of  his  decision  when  he  had  decided.  Several 
other  letters  passed  b€ftween  the  parties,  of  which  the  following  only 
are  material. 

'^MiDDLESBOROUGH,  November  17,  1879. 
''John  Honck,  Esq.,  London. 

"Dear  Sir:  I  beg  reference  to  contract  of  27th  October  for  2000 
tons  pig  iron,  according  to  which  you  have  the 'faculty  to  take 
the  whole  in  November,  or  one  third  in  each  month,  Nov^nber, 
December,  and  January.  Will  you  be  good  enough  to  infonn  me 
what  quantity  you  wish  to  take  this  month  over  and  above  the  min- 
imum quantity  of  666  tons  due  this  month,  and  kindly  send  me  your 
delivery  instructions. 

"I  am,  yours  truly, 

(Signed)  "  per  pro  E.  C.  Mxtller, 

T.  C.  Davison." 

"6  Union  Court  Chambers,  Old  Broad  Strset, 

"  London,  E.  C,  November  22,  1879. 
"E.  C.  MiTLLER,  Esq. 

''Dear  Sir:  I  am  sorry  I  was  out  on  the  several  occasions  of  your 
calling  here  this  week,  for  it  would  have  given  me  pleasure  to  have 
a  talk.  Mr.  Honck  asks  me  to  say  he  will  be  obliged  if  you  will  defer 
shipping  any  of  his  iron  until  December,  so  allowing  hini  to  take 
delivery  of  all  in  December  and  January. 

(Signed)       'Caleb  Bloouer." 

"MiDDLESBRo',  December  1,  1879. 
"Mr.  John  Honck. 

"Dear  Sir:  I  beg  to  refer  you  to  my  (letter)  of  17th  ult.  to  which 
I  have  received  no  reply.  I  have  since  then  written  several  times 
also  to  your  broker,  Mr.  Caleb  Bloomer,  pressing  for  orders  for  de- 
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livery  of  your  iron,  but  could  elicit  no  satisfactory  reply.  You  ought 
to  have  taken  delivay  of  a  large  pOrtii[m  of  your  iron  dWiis^  last 
month,  and  as  you  have  failed  to  do  so,  I  have  been,  put  in  a  v^fy 
awkward  position  with  regard  to  your  whole  oontrael^^iB  fact,  I 
cannot  ke^  any  contract  on  my  books  which  is  not  executed  properly. 
I  must  therefore  give  you  qotice  that  I  have  removed  from  my  books 
and  cancelled  the  contract  for  2000  tons  No.  3,  which  you  had  with 
me.  I  do  this  in  order  to  protect  myself  from  any  further  loesin  the 
matter. 

"I  remain,  yours  truly, 

(Signed)        "  E.  C.  Mulmr*" 

''London,  December  2, 1879. 
"  E.  C.  MuLLSR,  Esq. 

''  DiuB  Sir:  Yours  to  hand  in  due  oouise.  My  reason  for  not  reply- 
ing to  yours  of  the  17th  was  that  Mr.  Bloomer,  my  broker,  did  so; 
and  as  the  end  of  the  month  drew  on  prices  hardened;  hence,  the 
reason  I  did  not  give  shipping  orders.  I  am  therefore  at  a  loss  to  see 
your  reason  for  saying  you  have  cancelled  my  contract  to  prevent 
further  loss.   In  fact,  I  will  not  allow  such  a  thing  to  be  done. 

''My  iron  is  under  offer,  and  I  expect  it  to  be  acoefrted;  you  must 
therefore  accept  notice  that  I  hold  you  responsible  for  any  loss  in  any 
case.   You  will  have  shipping  orders  in  a  few  days. 

"Yours  truly, 

(Signed)        "John  Honck." 


The  defendant  replied  by  saying  that  he  should  stand  by  his  letter 
of  December  1st,  and  he  pereisted  afterward  in  holding  the  contract 
to  be  cancelled. 

The  plaintiff  sold  the  iron  he  had  so  bou^t  of  the  defendant  to 
Messrs.  McArthur,  Son  &  Co.,  who  sold  it  to  Messrs.  J.  Watson  & 
Ck>.,  and  the  defendant  having  refused  to  deliver  the  iron  the  present 
action  was  brought,  in  which  the  plamtiff  cliumed  ibe  difference  be* 
tween  the  contract  and  market  price  of  666^/3  tons,  being  one  third 
at  the  iron  at- the  end  of  Dec^oiber,  1879,  and  of  666^3  tons  at  the  end 
of  the  following  January. 

At  the  trial  a  verdict  and  judgment  was  given  for  the  plaintiff  for 
£933  6s.  8d.,  less  the  £66  13^.  which  the  defendant  had  paid  into 
court. 

The  defendant  afterward  obtained  from  the  Queen's  Bench  Divi- 
sion a  rule  tdai  for  a  new  trial,  which  was  subsequently  dbchaiiged, 
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and  thereupon  the  defendant  appealed,  and  gave  notice  that  this 
Court  would  be  asked  to  give  judgment  for  the  defendant. 

Bramwell,  L.  J.  I  think  it  unnecessary  to  determine  which  of 
the  several  meanings  put  on  the  agreement  in  this  case  is  right.  For 
whichever  is  adopted,  I  think  the  result  should  be  the  same.  But  it 
seems  to  me  that  the  meaning  is  that  the  plaintiff  had  the  option  to 
have  the  2000  tons  in  November,  or  in  equal  portions  in  November, 
December,  and  January;  and  that  unless  be  elected  in  November  in 
time  to  have  the  whole  delivered  in  November  if  he  so  elected,  or  in 
time  to  have  one  third  dehvered  in  November  if  he  elected  to  have 
the  iron  in  three  deliveries,  he  has  no  cause  of  action.  And  I  think 
he  did  not  elect.  Such  election,  of  course,  includes  notice  of  his  op- 
tion to  the  defendant.  He  certainly  did  not  say  in  November  that 
he  would  have  all  in  November,  nor  did  he  say  he  would  have  three 
deliveries.  What  I  have  said  se^ns  to  me  the  natural  meaning.  If 
it  is  not,  then  the  contract  means  2000  tons  in  November,  unless  the 
plaintiff  should  elect  as  he  might  to  have  them  in  equal  portions  in 
November,  December,  and  January.  I  think  he  did  not  so  elect,  and 
having  failed  to  take  the  2000  tons  in  November,  has  no  cause  of 
action.  But  I  will  assimie  as  the  plaintiff  says,  though  I  think  other- 
wise, that  whichever  construction  is  right  the  plaintiff  elected  to  have 
the  iron  in  three  equal  pcMi^ions  in  November,  December,  and  Jan* 
uary.  I  am  of  opinion  even  then  that  the  defendant  is  entitled  to  our 
judgment.  Before  saying  why,  I  think  it  fair  to  the  defendant  to 
say  I  can  see  no  shuffling  in  his  conduct,  nor  any  motive  for  repudiat- 
ing the  bargain  other  than  a  legitimate  one.  I  do  not  find  that  iron 
had  risen  in  price.  I  think  it  very  likely  the  iron  was  at  the  wharf  of 
the  seller,  and  that  the  plaintiff  was  pressed  by  him  to  take  it.  But 
however  this  may  be,  I  think  his  contention  right. 

The  case  for  the  plaintiff  is,  that  by  the  contract,  or  what  was 
done  under  it,  he  was  to  take  and  was  entitled  to  have  686^/3  tons  in 
each  of  the  months  of  November,  December,  and  January.  That 
though  he  (the  plaintiff)  broke  his  ccmtract  in  not  taking  the  666^/3 
in  November,  and  though  the  defendant  at  once  gave  notice  he  would 
not  go  on  with  the  contract  he  (the  plaintiff)  has  a  right  to  insist  on 
the  December  and  January  deliveries.  In  other  words,  the  plaintiff 
says  that  having  agreed  to  take  2000  t<Mis  he  has  a  right  or  power  to 
demand  and  take  1333^/3  and  no  more.  I  cannot  think  so.  I  think 
that  contention  is  contrary  to  law  and  justice  alike.  I  think  where 
no  part  of  a  contract  has  been  performed,  and  one  party  to  it  refuses 
to  perform  the  entirety  to  be  performed  by  him,  the  other  party  has 
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a  right  to  refuse  to  perform  any  part  to  be  performed  by  him.  I 
think  if  a  man  sells  2000  tons  of  iron  he  ought  not  to  be  bound  to  de- 
liver 1333^/3  only,  if  it  can  be  avoided.  I  can  see  no  difference  in 
principle  between  where  the  deliveries  are  at  different  dates  and  where 
they  are  to  be  all  at  once.  I  think  the  plaintiff  no  more  entitled  to 
the  delivery  of  these  1333}/%  tons  than  he  would  be  if  he  was  to  take 
2000  tons  in  November,  and  send  shipping  for  ISSB^/a  tons  only  in 
that  month  at  such  a  time  that  no  more  could  be  delivered,  and  he 
said  that  he  would  take  no  more.  Suppose  it  was  a  purchase  of  100 
yards  of  silk  at  so  much  a  yard,  and  the  buyer  came  for  50  only, 
could  he  insist  on  it?  Would  it  make  any  difference  that  50  yards 
were  to  be  taken  and  paid  for  on  Monday  and  50  on  Tuesday,  and 
the  Monday's  delivery  was  not  taken  but  refused,  and  then  the 
Tuesday's  was  demanded?  If  there  was  a  charter  for  an  out-and- 
home  voyage,  and  the  charterer  refused  to  load  for  the  out  voyage, 
could  he  insist  on  the  ship  taking  his  ckrgo  for  the  home  voyage? 
Suppose  10,000  tons  of  coal  bought  to  be  delivered  at  Gibraltar,  Aden, 
and  Bombay,  in  equal  quantities — at  Bombay  in  January,  at  Aden 
in  February,  and  at  Gibraltar  in  March,  and  no  delivery  at  Bombay, 
could  the  buyer  be  made  to  take  the  other  deliveries?  Suppose  a 
contract  to  supply  bread  to  a  workhouse  for  a  year  from  January  1st, 
and  the  contractor  says  he  will  supply  and  does  supply  none  in  Jan* 
uary,  can  he  insist  on  supplsnng  in  the  other  eleven  months?  Sup- 
pose he  does  not  supply  for  eleven  months,  can  he  insist  on  supplying 
in  December?  Would  it  make  any  difference  if  he  was  paid  monthly? 
I  hope  not — I  think  not.  Suppose  a  man  orders  a  suit  of  clothes,  the 
price  being  £7 — £4  for  the  coat,  £2  for  the  trousers,  and  £1  for  the 
waistcoat — can  be  he  made  to  take  the  coat  only,  whether  they  were 
all  to  be  delivered  together,  or  the  trousers  and  waistcoat  first?  The 
party  to  a  contract  so  broken  has  a  right  not  to  rescind  the  contract, 
for  rescission  is  the  act  of  both  parties,  but  a  right  to  declare  he  will 
not  perform  a  part  only  of  his  contract — ^vis.,  what  would  remain  to 
be  performed  if  the  other  party  had  performed  his  part,  and  so  en- 
abled the  performance  of  the  whole.  If,  indeed,  the  contract  has 
been  part  performed  and  cannot  be  undone,  then  it  must  be  proceeded 
with  without  such  power  of  declaring  off.  If  in  this  case  the  plaintiff 
had  taken  the  November  delivery,  but  had  refused  the  December, 
the  defendant  would  have  been  bound  to  make  the  January  delivery. 
See  what  the  consequence  is  of  a  different  conclusion.  The  defend- 
ant would  sell  2000  tons  of  iron  and  have  so  many  pounds  sterling. 
He  is  made  to  sell  two  thirds  only  of  the  iron  and  have  two  thirds 
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only  of  the  pounds  sterling  and  a  right  of  action.  Suppose  the  Novem- 
ber delivery  would  have  been  a  profit  to  the  defendant,  and  the 
Decanber  and  January  deliveries  a  loss,  why  is  he  to  bear  the  loss 
and  have  no  security  that  he  will  get  the  profit?  This  reasoning 
would  no  doubt  apply  where  tiiere  is  part  performance,  but  then 
there  is  no  help  for  it.  It  is  asked  whetiier  every  trifling  breach  of 
contract  is  attended  with  this  consequence.  I  know  not,  but  666V3 
tons  out  of  2000  are  not  a  trifle.  If  it  must  be  something  which  goes 
to  the  ''root"  of  the  contract,  as  was  said,  surely  one  third  of  the 
subject-matter  does.  The  case  of  Hoare  v.  Rennie  ^  is  in  point.  The 
same  thing  was  decided  a  few  days  ago  in  Engl^iart  v.  Bosanquet.* 
It  was  there  held  that  on  a  sale  of  2000  tons  of  sugar  to  come  in  two 
ships  when  the  first  ship  was  not  equal  to  contract,  the  buyer  was 
not  bound  to  take  the  other.  But  it  is  said  that  Hoare  v.  Bennie ' 
has  been  overruled  by  Simpson  v.  Crippin.^  That  is  not  so.  That 
decision  was  quite  right.  The  case  was  distinguishable  from  Hoare 
V.  Rennie,^  for  the  contract  had  been  part  performed  and  could  not 
therefore  be  undona  One  may  express  a  respectful  agreement  with 
what  the  learned  judges  said  in  Simpson  v.  Crippin  ^ — viz.,  that  they 
did  not  understand  Hoare  v.  Rennie.^  The  other  cases  cited  are 
distinguishable  on  the  same  ground.  It  has  never  yet  been  held  that 
a  man  may  break  his  contract,  render  the  performance  of  the  whole 
impossible,  and  though  nothing  has  been  done  under  it,  insist  on  the 
performance  of  the  remainder.  Pordage  v.  Cole^  has  absoiutdiy 
nothing  to  do  with  the  case.  That  was  an  action  on  a  specialty. 
This  is  not.  As  to  the  argument  that  in  a  case  like  the  present  there 
are  really  three  contracts  for  three  parcels,  that  is  wholly  erroneous. 
In  parol  contracts,  the  whole  of  what  is  to  be  done  on  one  side  is  the 
consideration  for  the  whole  of  what  is  to  be  done  on  the  other.  The 
seller  does  not  sell,  the  buyer  does  not  buy,  any  pared  of  686^/3  tons 
any  more  than  when  the  suit  of  clothes  is  sold  there  is  a  separate  sale 
of  coat,  waistcoat,  and  trousers. 
I  am  of  opinion  that  the  judgment  should  be  reversed.* 
Brett,  L.  J.  I  am  sorry  to  say  that  in  this  case  I  differ  from  the 
views  of  the  two  other  members  of  this  Court. 
This  is  the  case  of  a  contract  for  the  sale  and  delivery  of  goods  at 

1 5  H.  dc  N.  19;  29  L.  J.  (Ex.)  73.  » Not  reported. 

»  5  H.  A  N.  19;  29  L.  J.  (Ex.)  73.  *  Law  Rep.  8  Q.  B.  14. 

•  5  H.  A  N.  19;  29  L.  J.  (Ex.)  73.  •  Law  Rep.  8  Q.  B.  14. 
'  5  H.  A  N.  19;  29  L.  J.  (Ex.)  73.  •  1  Wm.  Saund.  319. 

*  Omcuiring  opinion  of  Baggallay,  L.  J.,  omitted. — Eds. 
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a  price  per  ton.  If  the  price  were  one  wboie  price  for  the  whole 
amount  to  be  delivered,  the  sort  of  question  which  has  arisen  in  this 
case  would  not  have  arisen.  The  long  discussion  which  h^  taken 
place  as  to  this  kind  of  contract,  is  where  the  contract  is  for  s^arate 
and  successive  deliveries  of  goods  at  a  price  per  ton.  It  does  not  seem 
to  me  to  be  necessary  in  this  case  to  determine  precisely  the  rights 
of  the  parties  as  to  deliveries  under  this  contract.  I  am,  however, 
inclined  to  think  that  where,  as  in  this  case,  the  contract  is  for  the 
delivery  of  goods  by  the  vendor  free  on  board,  the  choice  aa  to  whether 
the  whole  is  to  be  delivered  in  November  or  whether  it  is  to  be  in 
three  successive  periods,  is  the  chcHce  of  the  person  who  has  to  de» 
liver,  and  therefore  that  the  choice  was  with  the  defendant,  but  it  is 
immaterial  to  determine  this.  In  the  result,  thiacase  seems  to  ^  to 
be  a  contract  for  the  delivery  of  iron  at  three  different  periods  at  a 
price  per  ton.  The  action  is  for  non-delivery,  and  the  question  is 
whether  the  failure  of  the  plaintiff  to  take  the  first  delivery  prevents 
him  from  requiring  a  delivery  at  the  two  successive  periods. 

Now  it  is  admitted  that,  if  the  fiirsl  delivery  was  made,  and  the  sec- 
ond was  not,  but  the  third  was,  that  tbe^j  the  failure  by  the  seller  to 
offer  the  second  delivery  would  be  no  objection  to  his  right  to  insist 
upon  the  acceptance  of  the  third.  That  is  admitted.  But  it  is  said 
that  if  there  be  a  failure  to  offer  the  fimt  delivery,  the  acceptance  of 
the  second  cannot  be  insisted  upon.  Now  what  is  the  rule  of  law  by 
which  a  court  of  law  ought  to  deal  with  mercantile  transactions  of 
this  kind?  To  my  mind  merchants  are  not  bound  to  make  their  con- 
tracts according  to  any  rule  of  law,  but  the  court  of  law,  from  the 
language  which  has  been  used,  and  from  the  known  course  of  busi- 
ness among  merchants  with  regard  to  the  subject-matter  of  such 
contracts,  must  determine  what  is  the  interpretation  to  be  put  on 
such  contracts  am<»^;  reasonable  merchants,  and  when  they  have 
ascertained  what  that  is,  the  court  ought  to  apply  it  to  the  particular 
contract  in  question  in  the  way  in  which  reasonable  business  men,  in 
the  ordinary  course  of  business,  would  apply  it. 

Now  such  a  contract  as  this  in  the  (N-esent  case,  for  successive  de- 
liveries of  goods  at  a  sum  per  measure,  is  a  somewhat  modem  kind 
of  contract,  but  it  has  now  been  in  existence  for  many  years.  It  has 
been  frequently  considered,  and  the  rule  with  regard  to  its  construc- 
tion seems  to  me  to  be  thiS)  that  where  the  deliveries  are  to  be  so 
made,  and  the  price  of  each  to  be  so  determined,  then,  inasmuch  as 
the  failure  to  perform  one  of  the  deliveries  can  be  satisfied  by  dam- 
ages, the  failure  in  respect  of  one  delivery  does  not  prevent  the  party 
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from  having  the  other  deliveries.  That  is  not  what  is  decided  in 
Pordage  v.  Cole,^  but  is  the  doctrine  contained  in  the  notes  to  that 
case.  The  courts  have  not  laid  down  that  doctrine  as  an  abiaract 
proposition  of  law,  but  they  have  gathered  it  from  the  course  of 
business  among  merchants,  that  where  merchants  have  so  contracted 
by  separating  the  price,  as  in  case  of  failure  of  one  of  the  deliveries, 
to  give  an  adequate  remedy  for  it,  that  it  is  not  their  intention  that 
such  non-delivery  should  put  an  end  to  the  contract  and  prevent  the 
party  so  failing  from  having  a  right  to  make  subsequent  deliveries. 

But  it  is  suggested  that  if  there  is  a  failure  in  the  first  delivery,  then 
the  party  against  whom  that  failure  is  committed  may  throw  up  the 
contract.  But  why?  Supposing  at  the  time  of  the  first  delivery  there 
is  no*difference  between  the  market  price  and  the  contract  price  of 
the  goods,  the  person  against  whom  the  failure  is  made  suffers  posi- 
tively no  loss.  But  at  the  time  of  the  second  delivery  the  difference 
between  the  market  price  and  the  contract  price  may  be  enormous; 
yet  at  the  time  of  the  third  delivery  it  is  said,  if  you  have  fulfilled  the 
contract  as  to  the  first  delivery,  where  it  did  not  signify  whether  you 
did  or  not,  but  have  failed  in  the  second  delivery,  where  it  was  of  the 
utmost  consequence,  nevertheless  you  can  insist  upon  the  third  de- 
livery, but  if  you  have  failed  in  the  first  delivery,  where  it  was  of  no 
consequence  at  all,  then,  although  the  question  of  delivery  of  the 
second  and  third  is  of  the  utmost  consequence,  your  right  to  them 
is  to  be  of  no  avail.  It  seems  to  me  that  such  a  conclusion  is  so 
strained  that,  with  J)he  greatest  possible  respect,  I  should  say  as 
matter  of  business  it  is  absurd.  Then  is  one  bound  to  come  to  such 
a  conclusion  when  one's  duty  is  to  apply  that  which  would  be  the 
conduct  of  all  reasonable  merchants?  It  seems  to  me  that  one  is  not. 
The  notes  to  Pordage  v.  Cole  ^  seem  to  me  to  be  clear,  and  to  make 
no  distinction  whatever  as  between  the  first  delivery  or  any  other. 
The  case  of  Simpson  v.  Crippin  '  distinctly  states  there  is  no  difference 
with  regard  to  the  first  delivery  or  any  other.  It  is  objected  to  that 
case  that  the  learned  judges  said  they  did  not  understand  the  case  of 
Hoare  v.  Rennie.*  It  seems  to  me  not  that  they  meant  to  say  they 
did  not  understand  Hoare  v.  Rennie,^  but  that  they  could  not  undw*- 
stand  that  the  principle  of  law  was  rightly  applied  there.  In  other 
words,  they  meant  to  say  they  differed  from  Hoare  v.  Rennie.*  So  do 
I  for  the  reasons  I  have  given.    In  my  opinion  Hoare  v.  Rennie  ^  was 

1  Wm.  Saund.  319 1.  « 1  Wm.  Saund.  319  I. 

» Law  Rep.  8  Q.  B.  14.  *  5  IL  &  N.  19;  29  L.  J.  (Ex.)  73. 

•  Ibid.  •  IM,  » Ibid, 
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wrongly  decided,  and  I  prefer  Simpson  v.  Crippin.^  I  prefer  what 
Lord  Blackburn  said  in  that  last  case — namely,  in  such  a  contract 
as  this  the  doctrine  contained  in  the  notes  to  Pordage  v.  Cole  ^  ought 
to  be  applied.  With  regard  to  the  case  of  Englehart  v.  Bosanquet,'  the 
facts  Uiere  seem  to  have  been  exactly  like  tix)6e  in  Hoare  v.  Rennie,^ 
and  therefore  the  judges  were  bound  to  follow  that  case.  But  in  the 
Court  of  Appeal  we  are  not  bound  to  do  so,  and  I  prefer  the  doctrine 
laid  down  in  Simpson  v.  Crippin  ^  by  the  judges  who,  to  my  mind, 
showed  that  in  their  oinnion  Hoare  v.  Rennie  ^  was  wrongly  decided. 
I  think  that  they  were  right  and  that  Hoare  v.  Rennie  ^  was  wrong. 
Judgment  reversed. 


THE  MERSEY  STEEL  &  IRON  CO.,  LimTED,  v.  NAYLOR, 

BENZON  &  CO. 

In  the  House  of  Lords,  1884 

(Reported  in  Law  Reports,  9  Appeal  Cases,  434] 

Appeal  from  an  order  (dated  June  13th,  1882)  of  the  Court  of 
Appeal  (Jessel,  M.  R.,  Lindley  and  Bowen,  L.  JJ.)  reversing  an  order 
of  Lord  Coleridge,  C.  J. 

Eakl  of  Selborne,  L.  C.  Upon  the  other  point,^  I  do  not  think 
it  desirable  to  lay  down  larger  rules  than  the  case  may  require,  or 
than  former  authorities  mi^  have  laid  down  for  my  guidance,  or  to 
go  into  possible  cases  differing  from  the  one  with  which  we  have  to 
deal.  I  am  content  to  take  the  rule  as  stated  by  Lord  Coleridge  in 
Freeth  v.  Burr,^  which  is  in  substance,  as  I  understand  it,  that  you 
must  look  at  the  actual  circumstances  of  the  case  in  order  to  see 
whether  the  one  party  to  the  contract  is  relieved  from  its  future  per- 
formance by  the  conduct  of  the  other;  you  must  examine  what  that 
conduct  is,  so  as  to  see  whether  it  amounts  to  a  renunciation,  to  an 
absolute  refusal  to  perform  the  contract,  such  as  would  amount  to  a 
rescission  if  he  had  the  power  to  reacind,  and  whether  the  other 
party  may  accept  it  as  a  reason  for  not  performing  his  part;  and  I 

>  Law  Bep.  8  Q.  B.  14.  *  1  Wm.  Saund.  319 1 

•  Not  reported.  « 5  H.  A  N.  19;  29  L.  J.  (Ex.)  73. 
»  Law  Rep.  8  Q.  B.  14.                           •  5  H.  A  N.  19;  29  L.  J.  (Ex.)  73. 
^Ihid. 

•  Only  80  much  of  the  opinion  is  given  as  relates  to  this  point. — ^Eds. 

•  Law  Rep.  9  C.  P.  208. 
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think  that  nothing  more  is  necessary  in  the  present  case  than  to  look 
at  the  conduct  of  the  parties,  and  see  whether  anything  of  that  kind 
has  taken  place  here.  Before  doing  so,  however,  I  must  say  one  or 
two  words  in  order  to  show  why  I  cannot  adopt  Mr.  Cohea's  argu- 
ment, as  far  as  it  represented  the  payment  by  the  ra^ondenlB-for 
the  iron  delivered  as  in  this  csuae  a  condition  preoedent,  and  coming 
within  the  rules  of  law  applicable  to  conditions  precedent.  If  it  were 
so  of  course  there  would  be  an  end  of  the  case;  but  to  me  it  is<  plain 
beyond  the  possibility  of  controversy,  that  upon  the  proper  construo- 
tion  of  this  contract  it  is  not  and  cannot  be  a  condition  precedent. 
The  contract  is  for  the  purchase  of  5000  tons  of  steel  blooms  of  the 
company's  manufacture;  therefore  it  is  one  contract  for  the  purchase 
of  that  quantity  of  steel  blooms.  No  doubt  there  are  subsidiary 
tenn^  ijgt  the  cont|:act,  a§  to  tl^e  time  of  ddiv^y,  "  Delivery  IQQO  ton^ 
monthly  commencing  January  next; "  and  as  to  the  time  of  payment, 
''Pa3rment,  net  cash  within  three  days  after  receipt  of  shipping  docu- 
ments;" but  that  does  not  split  up  the  conta^ct  into  as  many  con- 
tracts as  there  shall  be  deliveries  for  the  purpose,  of  so  many  distinct 
quantities  of  iron.  It  is  quite  consistent  with  the  natuml  mean- 
ing of  the  contract,  that  it  is  to  be  one  contract  for  the  purchase  of 
that  quantity  of  iron,  to  be  delivered  at  those  times  and  in  that  man- 
ner, and  for  which  pa3rment  is  so  to  be  made.  It  is  perfectly  clear 
that  jio  particular  payment  can  be  a  condition  precedent  of  the  en- 
tire contract,  because  the  delivery  under  the  contract  was  most  cer- 
tainly to  precede  pa3rment;  and  that  being  so,  I  do  not  see  how,  with* 
out  express  words,  it  can  possibly  be  made  a  condition  precedent  to 
the  subsequent  fulfilment  of  the  unfulfilled  part  of  the  contract,  by 
the  delivery  of  the  undelivered  steel.^ 

But  quite  consistently  with  that  view,  it  appears  to  me,  accord- 
ing to  the  authorities  and  according  to  sound  reason  and  principle, 
that  the  parties  might  have  so  conducted  themselves  as  to  release 
each  other  from  the  contract,  and  that  one  party  might  have  so  con- 
ducted himself  as  to  leave  it  at  the  option  of  the  other  party  to  re- 
lieve himself  from  a  future  performance  of  the  contract.  The  ques- 
tion is  whether  the  facts  here  justify  that  conclusion?  Now  the  facts 
relied  upon,  without  reading  all  the  evidence,  are  these.  The  cooh 
pany  at  the  time  when  the  money  was  about  to  become  payable  for 
the  steel  actually  delivered  fell  into  difficulties,  and  a  petition  was  pre- 
sented against  them.    There  was  a  section  in  the  Companies  Act 

'  C/.  Uniform  Sales  Act,  §  45  (N.  Y.  Pens.  Prop.  Law,  §  126);  Sale  of  Goods 
Act,  §  31.— Eds. 
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1852  (§  153),  which  appeared  to  the  advisers  of  the  purchasers  to 
admit  of  the  construction,  that  until  in  those  circumstances  the  peti- 
tion was  disposed  of  by  an  order  for  the  company  to  be  wound  up 
or  otherwise,  there  would  be  no  one  who  could  receive,  and  could 
give  a  good  discharge  for,  the  amount  due.  There  is  not,  upon  the 
letters  and  documents,  the  slightest  ground  for  supposing  either  that 
the  purchasers  could  not  pay,  or  that  they  were  unwilling  to  pay,  the 
amount  due;  but  they  acted  as  they  did,  evidently  bond  fide f  because 
they  doubted,  on  the  advice  of  their  solicitor,  whether  that  section 
of  the  act,  as  long  as  the  petition  was  pending,  did  not  make  it  im- 
possible for  them  to  obtain  the  discharge  to  which  they  had  an  un- 
questionable right.  And  therefore  the  case  which  I  put  during  the 
argument  is  analogous  to  that  which  according  to  the  advice  they  re- 
ceived they  supposed  to  exist — ^namely,  the  case  of  a  man  who  has 
died  between  the  deUvery  and  the  time  when  payment  ought  to  be 
made,  he  being  the  only  person  to  whom  payment  is  due;  and  of 
coiurse  until  there  is  a  legal  personal  representative  of  that  person 
no  receipt  can  be  given  for  the  money.  ^  By  the  Act  of  Parliament,  in 
the  event  of  a  winding-up  order  being  made,  it  would  date  from  the 
time  when  the  petition  was  presented;  and  this  clause,  which  no 
doubt,  according  to  its  true  construction,  only  deals  with  alienations 
of  the  property  of  the  company,  was  supposed  by  the  solicitor  of  the 
purchasers  to  make  it  questionable  whether  the  paym^Eit  of  a  debt 
due  to  the  company,  to  the  persons  who  if  there  had  been  no  peti- 
tion would  have  had  a  right  to  receive  it,  might  not  be  held,  in  the 
event  of  a  winding-up  order  being  made,  to  be  a  pa3m[ient  of  the 
property  of  the  company  to  a  wrong  person  and  therefore  an  aliena- 
tion. I  cannot  ascribe  to  their  conduct,  under  these  circumstances, 
the  character  of  a  renunciation  of  the  contract,  a  repudiation  of  the 
contract,  a  refusal  to  fulfil  the  contract.  It  is  just  the  reverse;  the 
purchasers  were  desirous  of  fulfilling  the  contract;  they  were  ad- 
vised that  there  was  a  difficulty  in  the  way,  and  they  expressed 
anxiety  that  that  difficulty  should  be  as  soon  a^  possible  removed, 
by  means  which  were  suggested  to  them,  and  which  they  pointed 
out  to  the  solicitors  of  the  company.  The  company  evidently  took 
up  the  attitude,  in  that  state  of  things,  of  treating  the  default  as  one 
which  released  them  from  all  further  obligation.  On  February  10th, 
which  was  before  the  winding-up  order  was  made,  and  while  that 
,  state  of  things  still  continued,  the  company  by  their  secretary  wrote 
to  say  that*  they  thought  (being  so  far  correct  and  thinking  rightly) 

^See  Pead  v.  Trull  (1899),  173  Mass.  460.— Eds. 
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that  the  objection  was  not  well  founded  in  law;  and  they  added: 
"  We  shall  therefore  consider  your  refusal  to  pay  for  the  goods  already 
delivered  as  a  breach  of  contract  on  your  part  and  as  releasing  us 
from  any  further  obligations  on  our  part."  I  think  that  they  were 
wrong  in  that  conclusion,  and  that  there  is  no  principle  deducible 
from  any  of  the  authorities  which  supports  that  view  of  such — I 
hardly  like  to  call  it  a  refusal — of  such  a  demur,  such  a  delay  or  post- 
ponement, under  those  circumstances. 

The  company,  until  they  were  wound  up,  never  receded  from  that 
position  which  they  took  up  on  February  10th,  1881;  and  it  appears 
to  me  to  be  clear  that  the  liquidator  adopted  it,  and  never  departed 
from  it,  and  that  the  repudiation  of  the  contract  on  insufficient 
grounds  on  the  part  of  the  company,  which  had  taken  place  while  the 
petition  was  pending  and  before  the  winding-up  order  was  made, 
was  adhered  to  after  the  winding->up  order  was  made,  on  the  part  of 
the  liquidator.  On  the  other  hand,  it  seems  to  me  that,  fairly  and 
reasonably  considered,  the  conduct  of  the  respondents  was  justifiable. 
Upon  February  17th,  1881,  after  the  making  of  the  winding-up  order, 
they  state  that  there  are  instalments  which  ou^t  to  have  been  de- 
livered, but  which  have  not  been  delivered,  in  respect  of  which  they 
would  have  a  claim  for  damages,  and  that  they  apprehend  that  they 
would  have  a  right  to  deduct  those  damages  from  any  pa3rment8  then 
due  from  them;  and,  according  to  the  view  which  has  been  taken  in 
the  Court  of  Appeal  of  the  effect  of  §  10  of  the  Act  of  1875,  and  in 
which  view  I  believe  your  Lordships  agree,  that  was  the  right  way 
of  looking  at  the  matter.  Then  the  respondents  go  on  to  say,  that 
they  are  prepared  to  accept  all  deliveries  which  the  liquidator  may 
make  under  the  contract,  and  to  pay  everything  due,  only  request- 
ing that  those  payments  may  be  considered  as  made  upon  this  under- 
standing, in  substance,  that  the  right  to  the  set-off  which  exists  in  law 
for  the  damages  shall  not  be  prejudiced — ^a  perfectly  reasonable,  de- 
fensible, and  justifiable  proposal.  And  the  solicitor  who  writes  the 
letter  adds,  ''Or  I  thmk  it  probable  that  my  clients  would  consent  to 
accept  delivery  now  and  waive  the  damages,''  a  thing  which  in  a 
later  letter  they  express  their  willingness  to  do.  In  my  judgment, 
they  have  not  in  any  portion  of  the  proceeding  acted  so  as  to  show 
an  intention  to  renounce  or  to  repudiate  the  contract,  or  to  fail  in 
its  performance  on  their  part. 

Therefore  I  think  that  the  judgment  of  the  Court  below  is  right, 
and  that  this  appeal  should  be  dismissed  with  costs,  and  I  so  move 
your  Lordships. 
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Lord  Blackburn.  *  *  *  Ab  to  the  first  point,  I  myself  have 
no  doubt  that  Withers  v.  Reynolds  *  correctly  lays  down  the  law  to 
this  extent,  that  where  there  is  a  contract  which  is  to  be  performed  in 
future,  if  one  of  the  parties  has  said  to  the  other  in  effect,  ''If  you 
go  on  and  perform  your  side  of  the  contract  I  will  not  perform  mine/' 
(in  Withers  v.  Reynolds  ^  it  was,  "  You  may  bring  your  straw,  but 
I  will  not  pay  you  upon  delivery  as  under  the  contract  I  ought  to 
do.  I  will  always  keep  one  bundle  of  straw  in  hand  so  as  to  have  a 
check  upon  you'');  that  in  effect  amounts  to  saying,  ''I  will  not  per- 
form the  contract."  In  that  case  the  other  party  may  say,  ''  You 
have  given  me  distinct  notice  that  you  will  not  perform  the  contract. 
I  will  not  wait  until  you  have  broken  it,  but  I  will  treat  you  as  having 
put  an  end  to  the  contract,  and  if  necessary  I  will  sue  you  for  dam* 
ages,  but  at  all  events  I  will  not  go  on  with  the  contract."  That  was 
settled  in  Hochster  v.  De  la  Tour '  in  the  Queen's  Bench,  and  has 
never  been  doubted  since;  {because  there  is  a  breach  of  the  contract 
although  the  time  indicated  in  the  contract  has  not  arrived. 

That  is  the  law  as  laid  down  in  Withers  v.  Reynolds.'*  That  is, 
I  will  not  say  the  only  ground  of  defence,  but  a  sujQScient  ground  of 
defence.  In  Freeth  v.  Burr  ^  it  was  also  so  laid  down;  and  Lord 
Coleridge  here  thinks  the  facts  were  such  as  to  bring  the  case  within 
that  principle.  I  will  not  at  this  time  of  the  day  go  through  them, 
but  when  the  facts  are  looked  at  it  is  to  me  clear  that  that  is  not  so* 
So  far  from  the  respondents  saying  that  when  the  iron  was  brought 
in  future  they  would  not  pay  for  it,  they  were  always  anxious  to  get 
it,  and  for  a  very  good  reason,  that  the  price  had  risen  high  above  the 
contract  price.  There  was  a  statement  that  for  reasons  which  they 
thought  sufficient  they  were  not  willing  to  pay  for  the  iron  at  present; 
and  if  that  statement  had  been  an  absolute  refusal  to  pay,  saying, 
**  Because  we  have  power  to  do  wrong  we  will  refuse  to  pay  the  money 
that  we  ought  to  pay,"  I  will  not  say  that  it  might  not  have  been 
evidence  to  go  to  the  jury  for  them  to  say  whether  it  would  not 
amount  to  a  refusal  to  go  on  with  the  contract  in  future,  for  a  man 
might  reasonably  so  consider  it.  But  there  is  nothing  of  that  kind 
here;  it  was  a  band  fide  statement,  and  a  very  plausible  statement.  I 
will  not  say  more.  I  refrain  frc«i  weighing  its  value  at  this  moment; 
but,  as  I  said  before,  it  prevents  the  case  from  coming  within  the 
authority  of  Withers  v.  Reynolds*  and  Freeth  v.  Burr/  and  con- 

>2B.AAd.882.  *  [bid,  <2£.AB.678. 

«2B.AAd.882.  » Uw  Rep.  9  C.  P.  206.         •  2  B.  4^  Ad.  882. 

'  Law  Rep.  9  C.  P.  206. 
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sequently,  as  I  understand  it,  Lord  Coleridge  made  a  mistake  in  the 
ground  on  which  he  went.  The  rule  of  law,  as  I  always  understood 
it,  is  that  where  there  is  a  contract  in  which  there  are  two  parties, 
each  side  having  to  do  something  (it  is  so  laid  down  in  the  notes  to 
Pordage  v  Cole,^)  if  you  see  that  the  failure  to  perform  one  part  of 
it  goes  to  the  root  of  the  contract,  goes  to  the  foundation  of  the  whole, 
it  is  a  good  defence  to  say,  ''I  am  not  going  on  to  perform  my  part 
of  it  when  that  which  is  the  root  of  the  whole  and  the  substantial 
consideration  for  my  performance  is  defeated  by  your  misconduct." 
But  Mr.  Cohen  contended  that  whenever  there  was  a  breach  of  the 
contract  at  all  (I  think  he  hardly  continued  to  contend  that  after  a 
little  while,  but  he  said  whenever  there  was  a  breach  of  a  material 
part  of  the  contract)  it  nleceBsarily  went  to  the  root  of  the  matter. 
I  cannot  agree  with  that  at  all.  I  quite  agree  that  when  there  w^e 
a  certain  number  of  tons  of  the  article  delivered,  it  was  a  material 
part  of  the  contract  that  the  man  was  to  pay,  but  it  was  not  a  part 
of  the  contract  that  went  to  the  nK»t  of  the  consideration  in  the 
matter.  There  was  a  delay  in  fulfilling  the  obligation  to  pay  the 
money,  it  may  have  been  with  or  without  good  reason  (if  that  would 
have  made  any  difference),  but  it  did  not  go  to  the  rooit  or  essence  of 
the  contract,  nor  do  I  think  that  there  is  any  sound  principle  upon 
which  it  could  do  so.  I  repeatedly  asked  Mr.  Cohen  whether  or  not 
he  could  find  any  authority  which  justified  him  in  saying  that  every 
breach  of  a  contract,  or  even  a  breach  which  involved  in  it  the  non- 
payment of  money  which  there  was  an  obligation  to  pay,  must  be 
considered  to  go  to  the  root  of  the  contract,  and  be  produced  no 
such  authority.  There  are  many  cases  in  which  the  breach  may  do 
so;  it  depends  upon  the  construction  of  the  contract.  With  regard  to 
the  case  of  Hoare  v.  Rennie  ^  it  has  been  said  that  the  Chief  Baron 
there  went  so  far  as  to  say  that  it  was  the  essence  and  substance  of 
the  contract  that  the  whole  of  the  166  tons  of  iron,  and  no  less,  should 
be  delivered.  If  it  was  so,  it  would  follow  that  when  in  the  present 
case  the  January  shipment  had  not  been  made,  and  the  company 
could  only  deliver  part  of  the  quantity,  it  went  to  the  essence  of  the 
contract.  The  question  depends  upon  whether  the  whole  and  no 
less  is  the  essence  of  it.  And  again  in  Honck  v.  MuUer,'  which  has 
been  referred  to,  it  is  expressly  and  pointedly  shown  that  that  was 
the  ground  taken,  and  the  noble  and  learned  Lord  opposite  (Lord 
Bramwell)  stated  that  in  his  opinion  the  contract  of  the  one  party 

» 1  Wms.  Saund.  548  (ed.  1S71).  •    >  5  H.  &  N.  19. 

» 7  Q.  B.  D.  92. 
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was  to  deliver  and  of  the  other  to  take  2000  tons  of  iron,  and  that 
inasmuch  as  it  was  to  be  by  three  instalments,  and  the  first  was  gone, 
and  there  never  could  be  more  than  two  thirds  of  the  quantity,  the 
thing  baiigained  for  being  the  whole  quantity  of  iron  and  no  less,  the 
defendant  was  not  bound  to  deliver  two  thirds  when  the  plaintiff  re- 
quired the  two  thirds  only.  Supposing  that  that  was  the  true  con- 
struction of  the  contract,  I  think  that  that  would  be  the  right  oon- 
dusion.  The  present  Master  of  the  Roils  seems,  if  I  understand  him 
lightly,  to  have  thought  that  that  was  not  the  true  construction  of 
the  contract;  whether  it  was  or  not  I  do  not  express  any  opinion,  ex- 
cept to  point  out  that  whatever  be  the  construction  of  other  contracts, 
there  is  not  in  my  mind  the  slightest  pretext  for  saying  that  such  is 
the  construction  of  this  contract;  and  that  being  so,  these  cases  have 
really  no  bearing  upon  the  matter. 

The  circumstances  being  as  I  have  said,  the  contract  not  being 
such  as  to  make  this  payment  a  condition  precedent,  or  to  make 
punctual  payment  for  one  lot  of  iron  which  has  been  delivered  a 
matter  causing  the  contract  to  deliver  other  iron  afterward  to  be  a 
dependent  contract,  being  of  opinion  that  that  is  not  the  meaning 
of  the  contract,  I  think  that  the  decision  of  the  Court  of  Appeal  was 
right. 

LoBD  FitzGkrald.   My  Lords,  I  concur. 

Orders  appealed  from  affirmed,  and  appeal  dismissed  with  costs.^ 


NORRINGTON  v.  WRIGHT 

In  the  Supreme  Court  of  the  United  States,  1885 

[Reported  in  115  United  States,  188] 

This  was  an  action  of  assumpmty  brou^t  by  Arthur  Norrington, 
a  citizen  of  Great  Britain,  trading  under  the  name  of  A.  Norrington 
&  Co.,  against  James  A.  Wright  and  others,  citizens  of  Pennsylvania, 
trading  imder  the  name  of  Peter  Wright  &  Sons,  upon  the  following 
contract 

'^Philadelphia,  January  19,  1880. 
"  Sold  to  Messrs.  Peter  Wright  &  Sons,  for  account  of  A.  Norrington 
A  Co.,  London,  five  thousand  (5000)  tons  old  T  iron  rails,  for  shipment 
1  Ooncurring  opinioiiB  of  Lords  Watson  and  Bramwell  omitted. — Eds. 
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from  a  European  port  or  ports,  at  the  rate  of  about  <me  thouaaud 
(1000)  tons  per  month,  be^nning  February,  1880,  but  whole  contract 
to  be  shipped  before  August  1st,  1880,  at  forty-five  dollars  ($45)  per 
ton  of  2240  pounds  custom-hoUse  weight,  ex  ship  Philad^hia. 
Settlement  cash  on  presentation  of  bills  accompanied  by  custom- 
house certificate  of  weight.  Sellers  to  notify  buyers  of  shiimients  with 
vessels'  names  as  soon  as  known  by  them.  Sellers  not  to  be  compelled 
to  replace  any  parcel  lost  after  shipment.  Sellers,  when  possible,  to 
secure  to  buyers  right  to  name  discharging  berth  of  vessels  at  Phil- 
adelphia. 

'^Sdwabd  J.  Etting, 

'' MeUd  Broker  J' 

The  declaration  contained  three  counts.  The  first  count  alleged 
the  contract  to  have  been  for  the  sale  of  about  5000  tons  of  T  iron 
rails,  to  be  shipped  at  the  rate  of  about  1000  tons  a  month,  beginning 
in  February,  and  ending  in  July,  1880.  The  second  count  set  forth 
the  contract  verbatim.  Each  of  these  two  counts  alleged  that  the 
plaintiffs  in  February,  March,  April,  May,  June,  and  July  shipped 
the  goods  at  the  rate  of  about  1000  tons  a  month,  and  notified  the 
shipments  to  the  defendants;  and  further  allied  the  due  arrival  of  the 
goods  at  Philadelphia,  the  plaintiff's  readiness  to  deliver  the  goods 
and  bills  thereof,  with  custom-house  certificates  of  weight,  according 
to  the  contract,  and  the  defendants'  refusal  to  accept  them.  The 
third  count  differed  from  the  second  only  in  averring  that  400  ton^ 
were  shipped  by  the  plaintiff  in  February  and  accepted  by  the  de- 
fendants, and  that  the  rest  was  shipped  by  the  plaintiffs  at  the  rate 
of  about  1000  tons  a  month  in  March,  April,  May,  June,  and  July. 
The  defendants  pleaded  rum  aaevmpsU.  The  material  facts  proved 
at  the  trial  were  as  follows: 

The  plaintiff  shipped  from  various  European  ports  400  tons  by  one 
vessel  in  the  last  part  of  February,  885  tons  by  two  vessels  in  March, 
1571  tons  by  five  vessels  in  April,  850  tons  by  three  vessels  in  May, 
1000  tons  by  two  vessels  in  June,  and  300  tons  by  one  vessel  in  July, 
and  notified  to  the  defendants  each  shipment. 

The  defendants  received  and  paid  for  the  February  shipment  upon 
its  arrival  in  March,  and  in  April  gave  directions  at  what  wharves  the 
March  shipments  should  be  discharged  on  their  arrival;  but  on  May 
14th,  about  the  time  of  the  arrival  of  the  March  shipments,  and  having 
.been  then  for  the  first  time  informed  of  the  amounts  shipped  in  Feb- 
ruary, March,  and  April,  gave  Etting  written  notice  that  they  should 
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decline  to  aecept  the  shipments  made  in  March  and  Ajwil,  because 
none  of  them  were  in  accordance  with  the  ioontract;  and,  in  answer  to 
a  letter  from  him  of  May  16th,  wrote  him  on  May  17th  as  follows: 
^'We  are  advised  that  what  has  occurred  does  not  amount  to  an 
acceptance  of  the  iron  under  the  circumstances  and  the  tetms  of  the 
contract.  You  had  a  right  to  deliver  in  parcels,  and  we  had  a  right 
to  expect  the  stipulated  quantity  would  be  delivered  unti!  the  time 
was  up  in  which  that  was  possible.  Both  delivering  and  receiving 
were  thus  far  conditional  on  there  being  thereafter  a  complete  delivery 
in  due  time  and  of  the  stipulated  article.  On  the  assumjition  that 
this  time  had  arrived,  and  that  you  have  ascertained  that  yt)n  did  not 
intend  to,  or  could  not,  make  axiy  further  deliveries  for  the  Februaiy 
and  March  shipments,  we  gave  you  the  notice  that  we  declined  accept- 
ing those  deliveries.  As  to  Ajml,  it  is  too  plain,  we  suppose,  to  re- 
quire any  remark.  If  we  are  mistaken  as  to  our  obligation  for  the 
February  and  March  shipments,  of  course  we  must  abide  the  con- 
sequences; but  if  we  are  right,  you  have  not  performed  your  contract, 
as  you  certainly  have  not  for  the  April  shipments.  There  is  then  the 
very  serious  and  much  debated  question,  as  we  are  advised,  whether 
the  failure  to  make  the  stipulated  shipments  in  February  or  March 
has  absolved  us  from  the  contract.  If  it  does,  we  of  course  will  avail 
ourselves  of  this  advantage." 

On  May  18th  Bitting  wrote  to  the  defendants,  inBisting  on  their 
liability  for  both  past  and  future  shipments,  and  saying,  among  other 
things:  "In  respect  to  the  objection  that  there  had  not  been  a  com- 
plete delivery  in  due  time  of  the  stipulated  article,  I  beg  to  call  your 
attention  to  the  fact  that  while  the  contract  is  for  5000  tons,  it  ex- 
pressly stipulates  that  deliveries  may  be  made  during  six  months, 
and  that  they  are  only  to  be  at  the  rate  of  about  1000  tons  per  month.'' 
^'  As  to  April,  while  it  seems  to  me '  too  plain  to  require  any  remark,'  I 
do  not  see  how  it  can  seem  so  to  you,  unless  you  intend  to  accept  the 
rails.  If  you  object  to  taking  all  three  shipments  made  in  that  month, 
I  shall  feel  authorised  to  deliver  only  two  of  the  cargoes,  or,  for  that 
matter,  to  make  the  delivery  of  precisely  1000  tons.  But  I  think  I 
am  entitled  to  know  definitely  from  you  whether  you  intend  to  reject 
the  April  shipments,  and,  if  so,  upon  what  ground,  and  also  whether 
you  are  decided  to  reject  the  remaining  shipments  under  the  contract. 
You  say  in  your  last  paragraph  that  you  shall  avail  yourselves  of  the 
advantage,  if  you  are  absolved  from  the  contract;  but  as  you  seem 
to  be  in  doubt  whether  you  can  set  up  that  claim  or  not,  I  should  like 
to  know  definitely  what  is  your  mtention." 
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On  May  19th  the  defendants  replied:  ''We  do  not  read  the  ooq- 
tract  as  you  do.  We  read  it  as  stipulating  for  monthly  shipments  of 
about  1000  tons,  banning  in  February,  and  that  the  six  months' 
clause  is  to  seciue  the  completion  of  whatever  had  fallen  short  in  the 
five  months.  As  to  the  meaning  of  'about/  it  is  settled  as  well  as 
such  a  thing  can  be;  and  certainly  neither  the  February,  March,  nor 
April  shipments  are  within  the  limits."  "As  to  the  proposal  to  vaiy 
the  notices  for  April  shi^nnents,  we  do  not  think  you  can  do  this. 
The  notice  of  the  shipments,  as  soon  as  known,  you  were  bound  to 
give,  and  cannot  afterward  vary  it  if  they  do  not  conform  to  the  con- 
tract. Our  right  to  be  notified  immediately  that  the  shipments  were 
known  is  as  material  a  provision  as  any  other,  nor  can  it  be  changed 
now  in  order  to  make  that  a  performance  which  was  no  performance 
within  the  tune  required."  "You  ask  us  to  determine  whether  we 
will  or  will  not  object  to  receive  further  shipments  because  of  past 
defaults.  We  tell  you  we  will  if  we  are  entitled  to  do  so,  and  will  not 
if  we  are  not  entitled  to  do  so.  We  do  not  think  you  have  the  right 
to  compel  us  to  decide  a  disputed  question  of  law  to  relieve  you  from 
the  risk  of  deciding  it  yourself.  You  know  quite  as  well  as  we  do 
what  is  the  rule  and  its  uncertainty  of  application." 

On  June  10th  Etting  offered  to  the  defendants  the  alternative  of 
delivering  to  them  1000  tons  strict  measure  on  account  of  the  ship- 
ments in  April.    This  offer  they  immediately  declined. 

On  June  15th  Etting  wrote  to  the  defendants  that  two  cargoes, 
amounting  to  221  tons,  of  the  April  shipments,  and  two  cargoes, 
amounting  to  650  tons,  of  the  May  shipments  (designated  by  the 
names  of  the  vessels),  had  been  erroneously  notified  to  them,  and 
that  about  900  tons  had  been  shipped  by  a  certain  other  vessel  on 
account  of  the  May  shipments.  On  the  same  day  the  ddfendants 
replied  that  the  notification  as  to  April  shipments  could  not  be  , 

corrected  at  this  late  date,  and  after  the  terms  of  the  contract  had  ! 

long  since  been  broken.  -» 

From  the  date  of  the  contract  to  the  time  of  its  rescission  by  the 
defendants,  the  market  price  of  such  iron  was  lower  than  that  stip- 
ulated .in  the  contract,  and  was  c<Histantly  falling.  After  the  arrival 
of  the  cargoes,  and  their  tender  and  refusal,  they  were  sold  by  Etting, 
with  the  consent  of  the  defendants,  for  the  benefit  of  whom  it  might 
concern. 

At  the  trial  the  plaintiff  contended,  first,  that  under  the  contract 
he  had  six  months  in  which  to  ship  the  5000  tons,  and  any  defici^icy 
in  the  earlier  months  could  be  made  up  subsequently^  provided  that 
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tlie  d^ndants  coald  not  be  required  to  take  more  than  1000  tons  in 
ally  one  month.  Second,  that  if  this  was  not  so,  the  contract  was  a 
(fiviaible  contract,  and  the  remedy  of  the  defendants  for  a  default  in 
aiQT  month  was  not  by  rescission  of  the  whole  contract,  but  only  by 
deduction  of  the  damages  caused  by  the  delays  in  the  shipments  on 
the  part  of  the  plaintiff. 

But  the  Court  instructed  the  jury  that  if  the  defendants,  at  the 
l^me  of  accepting  the  delivay  of  the  cargo  paid  for,  had  no  notice  of 
Hki  failure  of  the  plaintiff  to  ship  about  1000  tons  in  the  month  of 
February,  and  immediately  upon  learning  that  fact  gave  notice  of 
their  intention  to  rescind,  the  verdict  should  be  for  them. 

The  plaintiff  excepted  to  this  instruction,  and,  after  verdict  and 
jodgmeait  for  the  ddendante,  sued  out  this  writ  of  error. 

Gray,  J-,  delivered  the  opinion  of  the  Court: 

In  the  contracts  ci  merchants  time  is  of  the  essence.  The  time  of 
•shipment  is  the  usual  and  convenient  means  of  fixing  the  probable 
time  of  arrival,  with  a  view  of  providing  funds  to  pay  for  the  goods,  or 
of  fulfilling  contracts  with  third  persons.  A  statement  descriptive 
of  the  subject-matter,  or  of  some  material  incident,  such  as  the  time 
cu*  place  wof  shipment,  is  ordinarily  to  be  regarded  as  a  warranty,  in  the 
«ense  in  which  that  term  is  used  in  insurance  and  maritime  law — that 
is  to  say,  a  condition  precedent,  upon  the  failure  or  non-performance 
of  which  the  party  aggrieved  may  repudiate  the  whole  contract; 
Bdm  V.  Bumess,  3  B.  &  S.  751;  Bowes  v.  Shand,  2  App.  Cas.  455; 
Lowber  v.  Bangs,  2  Wall.  728;  Davison  v.  Von  Lingen,  113  U.  S.  40. 

The  contract  sued  on  is  a  single  contract  for  the  sale  and  purchase 
oi  £000  tons  of  iron  rails,  shipped  from  a  fluropean  port  or  ports  for 
Philadelphia.  The  subsidiary  provisions  as  to  shipping  in  different 
months,  and  as  to  paying  for  each  shipment  upon  its  delivery,  do  not 
split  up  the  contract  into  as  many  contracts  as  there  shall  be  ship- 
ments or  deliveries  of  so  many  distinct  quantities  of  iron.  Mersey 
Co.  V.  Naylor,  9  App.  Cas.  434,  439.^   The  further  provision,  that  the 


^  ''Primarily  the  questioii  whether  a  contract  is  entire  or  separable  is  one  cf 
intention.  But  the  general  rule  is  that  where  the  part  to  be  performed  by  one 
party  consists  of  several  distinct  and  separate  items  and  the  price  to  be  paid  is 
apportioned  to  each  item  according  to  the  value  thereof,  and  not  as  one  unit  in 
the  whole  or  a  i>art  of  a  round  sum,  the  contract  may  and  will  be  regarded  as 
severable.  And  this  rule  holds  true,  even  though  the  contract  may  be  in  a  sense 
entire,  if  what  is  to  be  paid  is  dearly  and  distinctly  iqpportioned  to  the  diflFcrant 
items  as  such,  and  not  to  them  as  parts  of  one  whole."  Per  Morton,  J.,  in  Barlow 
Mfg.  Co.  V.  Stone  (1906),  200  Mass.  158,  160. 
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selleiB  Adil  not  be  compelled  to  replace  any  parcel  lost  after  ship- 
menty  aimply  reduces,  in  the  event  of  such  a  loss,  the  quantity  to  be 
delirered  and  paid  for. 

The  times  of  shipment,  as  designated  in  the  contract,  are  ''at  the 
rate  of  about  1000  tons  per  month,  banning  February,  1880,  but 
whole  contract  to  be  shipped  before  August  1st,  1880."  These  words 
are  not  satisfied  by  shipping  one-sixth  part  of  the  5000  tons,  or  about 
833  tons,  m  eaeh  of  the  six  months  which  b^in  with  February  and 
end  with  July.  But  they  require  about  1000  tons  to  be  shipped  in 
each  of  the  five  months  from  February  to  June  inclusive,  and  allow 
no  more  than  slight  and  unimportant  deficiencies  in  the  shipments 
during  those  months  to  be  made  up  in  the  month  of  July.  The  con- 
tract is  not  one  for  the  sale  of  a  specific  lot  of  goods,  identified  by  in- 
dependent circumstances,  such  as  all  those  deposited  in  a  certain 
warehouse,  or  to  be  shipped  in  a  particular  vessel,  or  that  may  be 
manufactured  by  the  seller,  or  may  be  required  for  use  by  the  buyer, 
in  a  certain  mill,  in  which  case  the  mention  of  the  quantity,  accom- 
panied by  the  qualification  a(  ''about,"  or  "more  or  less,"  is  r^arded 
as  a  mere  estimate  of  the  probable  amount,  as  to  which  good  faith 
is  all  that  is  required  of  the  party  making  it.  But  the  contract  be- 
fore us  comes  within  the  general  rule:  "When  no  such  independent 
circumstances  are  referred  to,  and  the  engagement  is  to  furnish  goods 
of  a  certain  quality  or  character  to  a  certain  amount,  the  quantity 
specified  is  material,  and  governs  the  contract.  The  addition  of  the 
qualifying  words  'about,'  'more  or  less,'  and  the  like,  in  such  cases, 
is  only  for  the  purpose  of  providing  against  accidental  variations, 
arising  from  slight  and  unimportant  excesses  or  deficiencies  in  num- 
ber, measure,  or  weight."  Brawley  v.  United  States,  96  U.  S.  168, 
171-172. 

See  also  Rv^g  v.  Moore  (1885),  110  Pa.  St.  296.  Cf.  Beatty  v.  Howe  Lumber 
Co.  (1899),  77  Minn.  272. 

In  Baker  v.  Higgins  (1860),  21  N.  Y.  397,  B  sued  H  to  recover  for  brick  sold 
and  deliyered  under  the  following  written  agreement:  *'I  will  deliver  John  Higgins 
25,000  pale  brick,  on  the  dock  at  East  Troy,  for  $3  per  M,  and  50,000  hard  brick, 
at  the  same  place,  at  $4  per  M,  cash.  £.  W.  Baker,  Coxsadde.^'  Thereafter,  B 
delivered  to  H  a  cargo  of  10,500  pale  and  10,500  hard  bricks,  and  demanded  pay- 
ment for  that  quantity,  ''which  the  defendant  refused  until  the  wh(^e  was  de* 
livered."  Hdd,  for  defendant  H.  ''The  contract  was  entire  to  deliver  75,000 
bricks;  and  the  plaintiff  was  not  entitled  to  pay  for  any  part  until  the  whole  was 
delivered,  or  until  he  was  ready  and  offered  to  deliver  the  balance,  which 
the  plaintiff  has  not  done.''  Per  Welles,  J.  But  see  N.  Y.  Pers.  Prop.  Law, 
S  125.— Eds. 
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The  seller  is  bound  to  deliver  the  quantity  stipulated,  and-  has  no 
right  either  to  compel  the  buyec  to  accept  a  less  quantity,  or  to  re- 
quire him  to  select  part  out  of  a  greater  quantity;  and  when  the  goods 
are  to  be  shipped  in  certain  proportions  monthly,  the  seller's  failure 
to  diip  the  required  quantity  in  the  first  month  gives  the  buyer 
the  same  right  to  rescind  the  whole  contract  that  he  would  have 
had  if  it  had  been  agreed  that  all  the  goods  should  be  delivered  at 
once. 

The  plaintiff,  instead  of  shipping  about  1000  tons  in  February  and 
about  1000  tons  in  March,  as  stipulated  in  the  contract,  shipped 
only  400  tons  in  February,  and  885  tons  in  March.  His  failure  to 
fulfil  the  contract  on  his  part  in  respect  to  these  first  two  instalments 
justified  the  defendants  in  rescinding  the  whole  contract,  provided 
they  distinctly  and  seasonably  asserted  the  right  of  rescisedon. 

The  defendants,  immediately  after  the  arrival  of  the  March  ship- 
ments, and  as  soon  as  they  knew  that  the  quantities  which  had  been 
shipped  in  February  and  in  March  were  less  than  the  contract  called 
for,  clearly  and  positively  asserted  the  right  to  rescind,  if  the  law  en- 
titled them  to  do  so.  Their  previous  acceptance  of  the  single  cargo 
of  400  tons  shipped  in  February  was  no  waiver  of  this  right,  because 
it  took  place  without  notice,  or  means  of  knowledge,  that  the  stipu- 
lated quantity  had  not  been  shipped  in  February.  The  price  paid 
by  them  for  that  cargo  being  above  the  market  value,  the  plaintiff 
suffered  no  injury  by  the  omission  of  the  defendants  to  return  the 
iron;  and  no  reliance  w^  placed  on  that  omission  in  the  correspond- 
ence between  the  parties. 

The  case  wholly  differs  from  that  of  Lyon  v.  Bertram,  20  How.  140, 
in  which  the  buyer  of  a  specific  lot  of  goods  accepted  and  used  part 
of  them  with  full  means  of  previously  ascertaining  whether  they  con- 
formed to  the  contract. 

The  plaintiff,  denying  the  defendants'  right  to  rescind,  and  as- 
serting that  the  contract  was  still  in  fc^ce,  was  bound  to  show 
such  performance  on  his  part  as  entitled  him  to  demand  perform- 
ance on  their  part,  and,  having  failed  to  do  so,  cannot  maintain 
this  action. 

For  these  reasons,  we  are  of  opinion  that  the  judgment  below 
should  be  affirmed.  But  as  much  of  the  argument  at  the  bar  was 
devoted  to  a  discussion  of  the  recent  English  cases,  and  as  a  diversity 
in  the  law,  as  administered  on  the  two  sides  of  the  Atlantic,  concern- 
ing the  interpretation  and  effect  of  conmiercial  contracts  of  this 
kind,  is  greatly  to  be  deprecated,  it  is  proper  to  add  that  upon  a  care- 
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ful  examination  of  the  cases  referred  to  they  do.not  appear  to  us  to 
establish  any  rule  inconsistent  with  our  conclusion.^ 

Upon  a  review  of  the  English  decisions  the  rule  laid  down  in  the 
earlier  cases  of  Hoare  v.  Rennie  and  Coddington  v.  Paleologo,  as 
well  as  in  the  later  cases  of  Renter  v.  Sala  and  Honck  v.  MuUer^ 
appears  to  us  to  be  supported  by  a  greater  wdght  of  authority  than 
the  rule  stated  in  the  intermediate  cases  of  Simpscm  v.  Crippin  and 
Brandt  v.  Lawrence,  and  to  accord  better  with  the  general  prin- 
ciples aflGumed  by  the  House  of  Lords  in  Bowes  v.  Shand,  while  it 
in  nowise  contravenes  the  decision  of  that  tribunal  in  Mersey  Co.  v. 
Naylor. 

In  this  country  there  is  less  judicial  authority  upon  the  question. 
The  two  cases  most  nearly  in  point,  that  have  come  to  our  notice, 
are  Hill  v.  Blake,  97  N,  Y.  216,  which  accords  with  Bowes  v.  Shand, 
and  King  Philip  Mills  v.  Slater,  12  R.  I.  82,  which  approves  and  fol- 
lows Hoare  v.  Rennie.  The  recent  cases  in  the  Supreme  Court  of 
Pennsylvania,  cited  at  the  bar,  support  no. other  conclusion.  In 
Shinn  v.  Bodine,  60  Penn.  St.  182,  the  point  decided  was  that  a  con- 
tract for  the  purchase  of  800  tons  of  coal  at  a  certain  price  per  ton 
''coal  to  be  delivered  on  board  vessels  as  sent  for  during  months  of 
Ai^st  and  September,"  was  an  entire  contract,,  under  which  nothing 
was  payable  until  delivery  of  the  whole,  and  therefore  the  seller  had 
no  right  to  rescind  the  contract  upon  a  refusal  to  pay  for  one  cargo 
before  that  time.  In  Morgan  v.  McEee,  77  Penn.  St.  228,  and  in 
Scott  V.  Kittanning  Coal  Co.,  89  Penn.  St.  231,  the  buyer's  right  to 
rescind  the  whole  contract  upon  the  failure  of  the  seller  to  deUver 
one  instalment  was  denied,  only  because  that  right  had  been  waived, 
in  the  one  case  by  unreasonable  delay  in  asserting  it,  and  in  the  other 
by  having  accepted,  paid  for,  and  used  a  previous  instalment  of  the 
goods.  The  decision  of  the  Supreme  Judicial  Court  of  Massachusetts 
in  Winchester  v.  Newton,  2  Men,  492,  resembles  that  of  the  House 
of  Lords  in  Mersey  Co.  v.  Naylor. 

Being  of  opinion  that  the  plaintiff's  failure  to  make  such  shipments 
in  February  and  March  as  the  contract  required  prevents  his  main- 
taining this  action,  it  is  needless  to  dwell  upon  the  further  objection 
that  the  shipments  in  April  did  not  comply  with  the  contract,  be- 
cause the  defendants  could  not  be  compelled  to  take  about  1000  tons 
out  of  the  larger  quantity  shipped  in  that  month,  and  the  plaintiff, 
after  once  designating  the  names  of  vessels,  as  the  contract  bound 
him  to  do,  could  not  substitute  other  vessels.    See  Busk  v.  Spence, 

^  DiscusdoD  of  the  English  cases  omitted. — ^Eds. 
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4  Camp.  320;  Graves  v.  Leg&  0  Exch.  709;  Reuter  v.  Sala»  above 
cited. 

JvdgtnetU  uffirined. 

The  Chief  Justice  was  not  present  at  the  argument,  and  took  no 
part  in  the  decision  of  this  case.^ 


CLARK  V,  FEY 

In  the  Court  of  Appeals  of  New  York,  1890 

[Reported  in  121  New  York,  470] 

This  action  was  brought  to  recover  damages  for  an  alleged  breach 
of  a  writtai  contract  for  the  sale  by  plaintiffs  to  John*  Fey,  defend- 
ant's mtestate,  of  500  tons  of  ''old  iron '  T'  rails,"  at  $37.50  per  ton. 

The  terms  of  the  contract  as  to  delivery  and  payment  were  as 
follows: 

"Delivery.  Shipment  from  the  other  side  January  or  February 
or  March,  Seller's  option. 

"Payment.  Thirty-two  (32.50)  Dollars  and  fifty  cents  cash  ac- 
cording to  invoice  weights  on  handing  order  on  vessels,  balance  on 
handing  weighmaster's  return." 

Finch,  J.  It  is  not  disputed  that  the  rails,  which  were  finally 
tendered  to  the  vendee  and  then  sold  for  his  account  and  risk,  pro- 
ducing a  deficiency  below  the  contract  price,  which  deficiency  forms 

^  Pope  V.  Porter  (1886),  1Q2  N.  Y.  306,  accord.    In  this  case,  the  broker's  mem- 
orandum of  the  contract  between  the  parties  stated  that  P.  had  sold  D.: 
"  Scotch  Pig  Iron  to  arrive  as  specified  below, 
"  500  tons  of  Coultness  pig  iron  to  be  due  here  in  April  next, 
"  500  tons  of  Caulder's  pig  iron  to  be  due  here  in  March  next/' 
P.  defaulted  as  to  the  Caulder's  pig  iron  in  March,  but  was  ready  and  offered  to 
perform  as  to  the  Goultness  pig  iron  in  April.    D.  refused  to  accept.    P.  sued  for 
damages.   Hddf  for  D.   Since  P.  had  made  a  default  at  the  outset,  D.  had  a  right 
to  abandon  the  whole  contract, — ^following  the  principal  case. 

At  p.  370,  per  Finch,  J.:  ''Here  there  is  a  breach  ci  the  contract  at  the  beginning; 
a  failure  to  perform  at  the  outset;  and  that  breach  justifies  a  rescission  by  the 
vendee.  But  a  rescission  of  what?  Obviously,  of  the  entire  contract.  It  must 
be  that  or  nothing,  since  there  are  not  two  independent  and  separate  contracts, 
one  of  which  may  be  broken  without  peril  to  the  other,  but  there  is  a  single  con- 
tract which  may  be  rescinded  at  the  moment  of  a  breach,  so  far  as  it  remains 
wholly  unperformed  on  both  sides." — Eds. 
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tbe  subject  of  the  action,  were  not  the  rails  which  the  vendee  bought 
and  the  vendors  sold.  By  the  original  written  contract  those  rails 
were  to  be  500  tons  shipped  "from  the  other  side,  January  or  Feb- 
ruary or  Matx;h,  seller's  option.''  It  is  tbe  settled  rule  that,  in  a  case 
like  the  present,  the  date  of  the  shipment  is  a  material  element  in  the 
identification  of  the  property.  Hill  v.  Blake,  97  N.  Y.  216;  Tobias 
;v.  Lissberger,  105  N.  Y.  404.  It  was  not  600  tons  of  rails  generally 
that  were  the  subject  of  the  contract,  but  a  specific  quantity  shipped 
from  the  other  side  during  the  three  named  months,  and  unless  such 
were  tendered  the  contract  was  not  performed.  The  offer  of  other 
rails  would  inopo^e  no  obligation  upon  the  purchaser.  It  is  clear, 
therefore,  that  the  tender  finally  made  was  not  of  the  property  speci- 
fied in  the  contract,  and  left  no  liability  upon  the  vendee  resulting 
from  his  refusal  to  accept,  unless  there  is  something  else  about  the 
case.^ 

We  disoovel-  no  ground  upon  which  the  judgment  can  be  deemed 
erroneous,  and  it  should  be  affirmed,  with  costs. 

All  concur. 

Jtidgment  affirmed. 


GERLI  v,  POIDEBARD  SILK  MANUFACTURING  CO. 

In  the  Court  of  Errors  and  Appeals  of  New  Jersey,  1894 

[Reported  in  57  New  Jersey  Law,  432] 

Dixon,  J.  On  March  28th,  1893,  C.  A  E.  Gerli,  Fratelli  A  Com- 
pany, entered  into  a  contract  to  sell  and  deliver  in  New  York,  to  the 
Poidebard  Silk  Manufacturing  Company,  thirty  bales  of  extra  Piva 
new  silk,  deliverable,  ten  bales  July  20th  to  25th,  ten  bales  Au- 
gust 15th,  and  ten  bales  September  1st  to  10th,  each  instalment  to 
be  paid  for  sixty  days  after  delivery,  at  $5.90  per  pound.  In  conse- 
quence of  the  lateness  of  the  new  crop  it  was  impossible  for  the  sellers 
to  make  delivery  of  the  first  ten  bales  within  the  time  specified,  and 
on  July  27th  the  buyer  extended  the  time  for  such  delivery  until 
August  1st.  On  that  date,  the  unpossibility  still  continuing,  the 
buyer  notified  the  sellers  that  it  cancelled  the  contract  because  of  the 
default  and  would  dedine  to  receive  any  of  the  merchandise  ordered. 
On  August  16th  the  new  crop  of  silk  had  not  yet  arrived  in  New  York, 
^  Only  so  much  of  opinion  given  as  relates  to  this  question. — ^E^ls. 
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but  it  arrived  before  September  10th.  Under  these  eircumstanoes 
one  of  the  members  of  the  selling  firm  fussigned  the  firm's  rights  in  the 
contract  to  Paul  Gerli,  the  plaintiff,  and  thereupon  he  brought  this 
suit  against  the  buyer  to  recover  damages  arising  from  the  refusal 
to  accept  the  instalments  of  August  15th  and  September  1st  to  10th. 
At  the  trial  the  justice  denied  the  right  to  damages  for  the  instahuent 
of  August  15th,  and  directed  a  recovery  of  the  damages  as  to  the 
instalment  of  September  1st  to  10th.  On  exceptions  taken  at  the 
trial  each  p^y  has  assigned  error. 

The  errors  assigned  by  the  purchaser  will  first  be  considered: 

Third,  the  other  exception  pressed  by  the  defendant  below  is  that 
the  trial  justice  denied  the  right  of  the  buyer  to  rescind  the  contract 
on  the  non-delivery  of  the  first  instalment  of  silk.^ 

The  general  rule  on  this  subject  was  thus  laid  down  by  this  Court 
in  Blackburn  v.  B-eilly,  18  Vroom,  290:  ''In  contracts  for  the  sale 
of  goods,  to  be  executed  by  a  series  of  deliveries  and  payments,  de- 
faults of  either  party,  with  reference  to  one  or  more  of  the  stipulated 
acts,  will  not  ordinarily  discharge  the  other  party  from  his  obliga- 
tion, unless  the  conduct  of  the  party  in  default  be  such  as  to  evince 
an  intention  to  abandon  the  contract  or  a  design  no  longer  to  be  bound 
by  its  terms." 

In  the  case  cited,  this  rule  was  enforced  against  the  buyer.  In 
Trotter  v.  Heckscher,  13  Stew.  Eq.  612,  this  Court,  and  in  Otis  v. 
Adams,  27  Vroom,  38,  the  Supreme  Co\irt,  enforced  it  against  the 
seller. 

That  the  conduct  of  the  vendors  m  the  present  case  did  not  evince 
an  intention  to  abandon  the  contract  or  not  to  be  bound  by  its  terms, 
appears  beyond  dispute.  They  failed  to  deliver  the  July  instalment 
because  it  was  impossible  to  do  so,  offered  to  deliver  other  silk  which 
they  considered  equally  valuable,  expressed  their  willingness  to  come 
to  an  equitable  arrangement  for  their  default,  and,  on  the  first  intima- 
tion of  a  purpose  on  the  part  of  the  vendee  to  rescind  the  contract, 
they  protested  against  the  right  of  rescission,  and  insisted  that  they 
should  be  permitted  to  make  the  subsequent  deliveries.  They  showed 
a  design  the  very  opposite  of  repudiation. 

Nor  do  we  find  anything  in  this  contract  or  the  circumstances  of 
the  parties  from  which  it  can  reasonably  be  inferred  that  the  parties 
intended  the  delivery  of  each  instalment  of  silk  to  be  a  condition  prec- 
edent to  the  continuing  obligation  of  the  contract.  So  far  as  appears, 
the  usefulness  to  the  buyer  of  any  instalment  did  not  at  all  depend 
^  Only  so  much  of  opinion  given  as  relates  to  this  exception. — ^Eds. 
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upon  the  prompt  delivery  of  prior  instalments;  and  full  indemnity 
for  every  default  could  be  secured  by  action  based  thereon.  So  that, 
under  the  rule  before  declared,  it  would  seem  that  the  attempt  to 
rescind  was  illegal. 

The  defendant;  however,  insists  that  the  rule  is  not  applicable  to 
the  present  case,  because  the  sellers'  fault  consisted  in  failing  to  do 
the  first  thing  required  to  be  done  in  performance  of  the  contract, 
and  Norrington  v.  Wright,  115  U.  S.  188,  is  cited  as  an  authority  for 
this  distinction. 

On  principle,  I  do  not  see  that,  for  such  a  purpose,  the  first  act  to 
be  done  stands  upon  a  different  footing  from  subsequent  acts.  A 
default  in  that  does  not  make  it  more  certain,  than  do  other  defaults 
that  the  party  aggrieved  cannot  get  exactly  what  he  contracted  for; 
for  that  default,  as  well  as  for  others,  he  may  be  compensated  by 
suit,  and  by  that  default,  as  readily  as  by  others,  he  may  obtain  an 
unconscionable  advantage  if  he  is  entitled  to  rescind  or  retain  the 
bargain  as  self-interest  may  dictate.  As  evidence  of  repudiation  or 
abandonment,  non-performance  of  the  first  thing  required  to  be  done 
may  be  more  persuasive  than  if  the  promisor  had  partially  carried  out 
his  contract,  but,  as  a  basis  on  which  a  right  of  rescission  is  to  be 
supported,  it  cannot,  merely  because  it  is  first  in  order  of  time,  have 
any  greater  importance  than  later  defaults. 

In  Norrington  v.  Wright,  tdn  supra,  the  plaintiff  had  contracted 
to  ship  from  Europe  to  the  defendant,  in  Philadelphia,  1000  tons  of 
rails  in  each  of  the  months  of  February,  March,  April,  May,  and  June. 
In  February  he  had  shipped  400  tons  which  the  defendant  had  re- 
ceived  and  paid  for,  not  knowing  that  less  than  the  required  quantity 
had  been  shipped.  In  March  the  plaintiff  had  shipped  885  tons,  and 
the  defendant,  on  learning  of  these  deficiencies,  declared  the  con- 
tract terminated.   The  Court  held  that  he  was  justified  in  doing  so. 

I  am  not  sure  that  I  perceive  definitely  the  principle  on  which 
this  decision  was  rested.  But  the  case  seems  now  to  be  cited  for  the 
following  paragraph  in  the  opinion  of  the  Court:  "The  seller  is  bound 
to  deliver  the  quantity  stipulated,  and  has  no  right  ♦  *  *  to 
compel  the  buyer  to  accept  a  less  quantity;  ♦  ♦  ♦  and  when  the 
goods  are  to  be  shipped  in  certain  proportions  monthly,  the  seller's 
failure  to  ship  the  required  quantity  in  the  first  month  gives  the  buyer 
the  same  right  to  rescind  the  whole  contract  that  he  would  have  had 
if  it  had  been  agreed  that  all  the  goods  should  be  delivered  at  once." 

I  cannot  but  think  that  there  is  here  some  confusion  of  thought. 
If  a  contract  of  sale  requires  the  delivery  of  all  the  goods  at  once,  and 
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the  seller  tenders  only  part  at  the  time  specified,  certainly  the  buyer 
may  i^use  to  accept  the  part,  but  it  is, scarcely  accurate  to  say  his 
refusal  is  based  upon  a  rescission  of  the  contract.  He  has  simply  re- 
fused to  do  .what  he  never  agreed  to  do.  But  if  the  goods  are  to  be 
delivered  in  instalments  at  different  times  and  the  seller  tenders  one 
instalment  on  the  day  specified,  then  if  the  buyer  refuses  to  accept 
it,  plainly  his  refusal  must  rest  upon  a  different  foundation.  He  had 
agreed  to  aoeept  such  a  tender,  and  his  refusal  can  be  justified  only 
<Mi  the  idea  that  he  has  become  released  from  that  agreement;  that 
is  to  say^  with  reference  to  the  point  we  are  now  considering,  it  must 
appear  that  his  agreement  to  accept  the  instalment  tendered  was 
dependent  on  the  due  performance  by  the  seller  of  another  promise 
which  he  had  failed  to  perform.  We  are  thus  brought  to  the  real 
question  in  all  bargains  of  this  nature^  whether  on  the  proper  con- 
struction of  the  contract  the  performance  of  any  particular  stipula- 
tion by  one  party  is  a  condition  precedent  to  the  continuance  of 
obligation  upon  the  other  party,  and  logically  this  must  be  the  ques- 
tion as  well  with  regard  to  the  first  stipulation  as  the  subsequent 
ones. 

On  this  question  this  Court  adopted  the  general  rule  that,  when 
the  seller  has  agreed  to  deliver  the  goods  sold  in  instalments,  and  the 
buyer  has  agreed  to  pay  the  price  in  instalments  which  are  propor- 
tioned to  and  payable  on  the  delivery  of  each  instalment  of  goods, 
then  default  by  either  party  with  reference  to  any  one  instalment 
will  not  ordinarily  entitle  the  other  party  to  abrogate  the  contract. 
We  were  led  to  the  adoption  of  this  rule  because  it  seemed  to  be  sup- 
ported by  the  greater  strength  of  judicial  authority  and  to  be  most 
likely  to  promote  justice.  We  see  no  sufficient  reason  for  abandon- 
ing it. 

The  rule  governs  the  case  in  hand  and  maintains  the  right  of  the 
plaintiff  to  recover  damages  for  the  defendant's  refusal  to  accept  the 
third  instalment  of  silk.  Therefore,  as  against  the  defendant,  the 
judgm^it  is  not  erroneous. 

The  judgment  should  he  affirmed} 

^  DisseDting  opinion  of  Van  Syckel,  J.,  omitted. — ^Eds. 
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KOKOMO  STRAWBOARD  COMPANY  v.  INMAN 

In  the  Court  of  Appeals  of  New  York,  1892 
[Reported  in  134  New  York,  92] 

Parker,  J.  This  action  was  brought  to  recover  the  value  of  a 
quantity  of  strawboard  delivered  to  the  defendants,  pursuant  to  tiie 
terms  of  a  contract  which,  by  reason  of  an  alleged  failure  of  perform- 
ance on  their  part,  the  {daintiff  elected  to  treat  as  rescinded. 

The  contract  was  as  follows: 

"KoKOMO,  Ind.,  Nov.  9, 1887. 
*'HoBACB  Inman,  Esq.)  Amsterdam,  N.  Y.: 

"Dear  Sir:  We  propose  to  furnish  you  with  1,200  tons  strawboard 
at  thirty-one  dollars  per  f.  o.  b.  cars  here,  your  ninety  days'  accept- 
ance from  date  of  invoice. 

''These  boards  to  be  shipped  during  the  year  1888.    This  contract 
shall  be  considered  binding,  barring  accidents,  and  take  the  place  of 
all  previous  contracts  with  the  Ohio  Strawboard  Co. 
"  All  boards  to  be  of  No.  1  quality. 

"  Yours  truly, 

"KOKOMO  STRAWBOARD  CO. 
"M.  Sbiberlino,  Superintendeni. 

"  Accepted :  Horace  Inman. 

"  P.  S.   All  boards  shipped  this  year  to  apply  on  above. " 

Subsequently  the  plaintiff,  pursuant  to  the  terms  of  the  contract 
and  at  different  dates,  delivered  to  the  defendants  large  quantities 
of  strawboard,  the  defendants  giving  and  the  plaintiff  receiving  de- 
fendants' notes,  payable  in  ninety  days,  in  lieu  of  acceptances. 

The  plaintiff  alleges  that  after  it  had  delivered  a  considerable  por- 
tion of  the  strawboard  called  for  by  the  contract,  the  defendants  were 
guilty  of  a  breach  of  it,  in  that  they  failed  to  pay  some  of  the  notes  at 
maturity  and  neglected  to  give  other  notes  or  acceptances  for  about 
eighty-eight  tons  of  strawboard. 

The  referee  found  "that  the  boards  shipped  by  the  plaintiff  to  the 
defendants  were  in  substantial  compliance  as  to  time  and  quality 
with  the  terms  of  the  contract."  With  reference  to  the  alleged  breach 
of  the  contract  on  the  part  of  the  defendants,  he  found  among  other 
things,  that  a  note  maturing  July  5,  1888,  for  $1,054,  was  protested 
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for  non-payment,  and  has  not  since  been  paid ;  that  a  note  for  1658.75, 
which  became  due  July  20|  1888|  was  also  protested,  and  still  re- 
mains unpaid. 

On  the  trial  the  plaintiff  surrendered  (up)  notes  aggr^ating 
$3,393.85  of  principal,  which  had  been  received  in  lieu  of  accept- 
ances. 

From  the  fifth  to  the  twentieth  of  June,  inclusive,  the  plaintiff  de- 
livered to  the  defendants  eighty-seven  tons  of  strawboard,  for  which 
the  ''defendants  promised  to  give  their  notes,  as  they  had  for  other 
shipments,  but  have  failed  and  neglected  to  do  so,  and  have  not  paid 
for  any  portion  of  the  same." 

It  was  also  found  that  at  the  urgent  solicitation  of  the  defendants 
and  under  the  belief  that  an  amicable  adjustment  would  be  had,  the 
plaintiff  shipped  one  other  ton  of  strawboard,  making  in  all  eighty- 
eight  tons  received  by  the  defendants,  for  which  neither  notes  nor 
acceptances  were  given. 

The  referee  has  fully  supported  his  findings  in  an  opinion  which 
carefully  considers  the  testimony  before  him,  and  they  met  with  ap- 
proval at  General  Term. 

His  findings  justified  the  conclusion  reached  that  there  was  a 
breach  of  the  contract  on  the  part  of  the  defendants,  for  not  only  had 
they  failed  to  give  acceptances  as  provided  by  the  contract,  or  notes  in 
lieu  thereof,  but  had  also  neglected  to  make  the  necessary  pa3rments. 
The  effect  of  the  provision  in  the  contract,  that  plaintiff  would  re- 
ceive defendants'  acceptances  for  ninety  days  from  date  of  invoice, 
operating  merely  to  extend  the  time  of  payment  for  that  length  of 
tune.    (Jagger  Iron  Co.  v.  Walker,  76  N.  Y.  521.) 

And  default  in  payment  constitutes  a  breach  of  contract.  (Barnes 
V.  Denslow,  30  N.  Y.  S.  R.  315;  Winchell  v.  Scott,  114  N.  Y.  640; 
Flaherty  v.  Miner,  123  id.  382-389.)  After  the  breach  of  the  con- 
tract by  the  defendants  the  plaintiff  had  the  right  to  treat,  as  it  did, 
the  contract  as  terminated,  and  bring  this  action  for  the  value  of  the 
strawboard  furnished.  (Mead  v.  Degolyer,  16  Wend.  638;  Ladue  v. 
Seymour,  24  id.  60-62;  Jones  v.  Judd,  4  N.  Y.  411.) 

The  judgment  should  be  affirmed.^ 

All  concur. 

Judgment  affirmed,* 

1  Judgment  for  plaintiff  had  been  entered  on  the  referee's  report.  Portion 
of  opinion  omitted. — ^Eds. 

'The  buyer,  in  a  oontract  for  weekly  shipments  of  ooke  for  a  fixed  period, 
fafled  to  pay  on  the  20th  of  the  month  for  the  ooke  received  during  the  preceding 
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BRADFORD  v.  WILLIAMS 
In  the  Exehequer,  1872 

[Reported  in  Law  Reports,  7  Exchequer,  259] 

Declaration  that  the  plaintiffs  and  the  defendant  entered  into  a 
charter-party  dated  May  26th,  1871,  in  the  terms  following:  "Bridg- 
water. It  is  this  day  mutually  agreed  between  Captain  Gower,  of 
the  ship  Ark,  now  at  Highbridge,  and  Messrs.  Bradford  &  Sons  (the 
plaintiffs),  that  the  said  ship  being  tight,  etc.,  shall,  with  all  conven- 
ient speed,  sail  and  proceed  to  a  loading  berth  at  Bullo,  and  there 
load  from  the  factors  of  the  affreighters  a  full  and  complete  cargo  of 
coals,  *  *  ♦  and  being  so  loaded,  shall  therewith  proceed  to 
Highbridge  or  Dunball,  and  deliver  the  same  on  being  paid  freight 
at  the  rate  of  25.  9d.  per  ton.  *  *  *  The  freight  to  be  paid,  on 
unloading  and  right  delivery  of  the  cargo,  in  cash;  to  be  loaded  and 
discharged  with  all  possible  despatch;  working  days  to  be 

allowed  the  said  merchants  (if  the  ship  is  not  sooner  despatched) 
for  loading  the  ship  as  above,  and  days  on  demurrage,  at 

pounds  per  day.  Vessel  to  load  with  GoUop  &  Co.,  or  Gould 
&  Co.,  till  end  of  September,  with  captain's  option;  after  September, 
at  Gould  &  Co.  *  *  *  It  is  imderstood  the  vessel  shall  con- 
tinue at  this  rate  and  term  until  end  of  March,  1872,  and  to  discharge 
equally  at  Dunball  and  Highbridge;"  that  the  defendant  was  then 
the  owner  of  the  Ark,  and  that  subsequently  she  proceeded  to  Bullo 
and  there  loaded  a  cargo,  and  therewith  proceeded  to  Highbridge  and 
there  delivered  the  same,  and  after  the  making  of  the  charter-party, 
and  imtil  September,  1871,  made  divers  successive  voyages  under  it; 
that  all  conditions,  etc.,  were  fulfilled,  yet  the  ship  did  not,  during  the 

month,  as  was  required  of  it  by  the  terms  of  the  contract.  The  seller  was  not 
in  default.  Hddf  the  seller  could  repudiate  the  contract.  ''The  day  of  payment 
is  an  essential  element  in  the  contract."  Hull  Coal  &  Coke  Co.  y.  Empire  Coal 
A  Coke  Co.  (C.  C.  A.,  4th  Circ.,  1904),  113  Fed.  256. 

But  see  Otis  v.  Adams  (18M),  56  N.  J.  L.  38. 

In  Thomas  v.  Stewart  (1802),  132  N.  Y.  580, 582,  involving  a  building  contract, 
the  Court  of  Appeals  said:  ''If  the  second  instalment  was  due  when  the  demand 
of  payment  was  made  by  the  contractors,  they  could  lawfully  decline  to  go 
on  with  the  contract,  because  the  o?mer  had  refused  performance  on  his 
part."— Eds. 
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period  of  time  cqmmenciQg  with  September,  1871;  or  at  any  time 
afterward,  eontiziue  tp  perform  the  thiiigB  agreed  upon,  and  the  de- 
fendant, although  requested  so  to  do,  would  not  cause  or  permit  the 
ship,  af t^r  the  commencemmit  of  September,  or  at  any  time  other 
than  the  time  between  the  date  of  the  agreenaent  and  September,  to 
proceed  to  the  loading  berth  at  Bullo  and  there  load  from  the  factors 
of  the  affreighters  a  full  and  complete  cargo,  whereby,  etc 

Fourth  plea,  that  after  the  commencement,  and«j|png  before  the 
end  of  September,  and  before  breach,  the  vessel  was  at  Bullo  ready 
to  load,  according  to  the  terms  of  the  charter-party,  and  the  captain 
exercised  his  option  by  electing  to  load  from  Gollop  &  Co.,  of  all 
which  premises  the  plaintiffs  had  notice,  and  although  all  things 
happened,  etc.,  necessary  to  entitle  the  defendant  to  have  the  vessel 
loaded  in  the  month  of  September  by  the  plaintiffs  from  Gollop  & 
Co.,  yet  the  plaintiffs  were  not  ready  and  willing  to  cause  the  said 
vessel  to  be  loaded  in  the  said  month  or  at  any  subsequent  time  from 
or  with  Gollop  <fe  Co.,  according  to  the  terms  of  the  agreement,  but, 
on  the  contrary,  absolutely  refused  so  to  do  in  violation  of  the  terms 
of  the  charter-party,  and  gave  notice  to  the  defendant  thereof, 
wherefore  the  defendant,  as  he  lawfully  might,  refused  further  to 
perform  the  said  charter-party,  which  are  the  allied  breaches. 

Demurrer  and  joinder. 

Mabtin,  B.  I  think  the  plea  is  gpod.  The  rule  with  regard  to 
what,  are  or.  are  not  conditions  precedent  is  well^ated  in  the  notes 
to.Pordage  v.  Cole,^  and  also  in  Abbott  on  Shipping,  11th  ed.^  p.  221, 
and  in  Chief  Baron, Pollock's  judgment  in  Hoare  v.  Rennie.*  Con- 
tracts are  so  various  in  their  tenns  that  it  is  really  impossible  to  argue 
from  the  letter  of  one  to  the  letter  of  another.  All  we  can  do  is  to 
apply  the  spirit  of  the  law  to  the  facts  of  each  particular  case.  Now 
I  think  the  words  '^ condition  precedent"  unfortunate.  The  real 
question,  apart  from  all  technical  expressions,  is,  what  in  each  in- 
stance is  the  substance  of  the  contract?  And  it  seems  to  me  that  here, 
under  the  circumstances  alleged,  and  having  reference  to  the  nature 
of  the  charter-party,  the  defendant  was  entitled  to  declare  the  con- 
tract at  an  end.  The  contract  was  for  the  continuous  employment 
of  the  ship^  and  the  defendant,,  owing  to  the  plaintiffs'  refusal  to  per- 
form what  was,  in  my  judgment,  a  material  part  of  the  bargain,  was 
unable  to  go  on,  as  he  expected,  earning  his  freight.  No  cross  action 
for  damages  would  have  fully  compensated  him,  and  that  being  so, 
he  was  justified  in  his  refusal  to  work  any  longer  under  the  charter- 

^  1  Notes  to  Wms.  Saund.  548.  *  5  H.  <&  N.  at  p.  26. 
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party.  The  cases  of  Withers  v,  Reynolds  *  and  Hoare  v.  Rennie,* 
which  have  been  refeired  to,  both  seem  to  me  to  support  the  conclu- 
sion I  have  arrived  at. 

Bramwell,  B.  I  am  of  the  same  opinion.  The  contract  was  for  a 
continuous  employment  from  May,  1871,  to  March,  1872.  But  in 
September,  1871,  the  plaintiffs  in  effect  said,  "We  do  not  mean  to 
go  on  loading  you,  the  defendant,  for  a  month ; ''  whereupon  the  de- 
fendant said,  ''Then  I  shall  not  go  on  under  the  chaJ-ter-party  at  all;" 
and  I  think  he  had  a  right  to  say  so.  Suppose  the  plaintiffs  had  said 
they  would  not  load  till  some  distant  date — ^December,  for  example; 
but  that  afterward  they  would  again  proceed  with  loading,  what 
ought  the  defendant  to  do  in  such  a  case?  He  would  clearly  be  bound 
to  find  some  occupation  for  his  ship;  otherwise  when  he  brought  his 
action  for  damages  the  plaintiffs  would  have  good  cause  to  complain. 
Then  is  he  entitled  only  to  do  the  best  he  can  with  the  ship  until  the 
time  named  for  loading  by  the  plaintiffs,  or  is  he  not  entitled  to  do 
the  best  he  can  once  for  all?  In  other  words,  is  he  not  entitled  to 
treat  the  charter-party  at  an  end?  In  my  opinion  he  may  take  the 
latter  course,  and  thus  do  what  is  best  for  himself,  and,  at  the  same 
time,  mitigate  as  far  as  possible  the  damages  which  the  plaintiffs 
would  otherwise  be  liable  to  pay  for  their  breach  of  contract. 

Take  another  illustration.  A  ship  is  chartered  out  and  home,  say 
from  London  to  New  York,  the  charterer  to  load  a  cargo  at  both 
places.  Then  he  declines  to  load  in  London;  but  still  insists  that  the 
shipowner  is  to  go  to  New  York  for  the  home  cargo.  Surely  this 
would  not  be  reasonable.  Yet  the  case  seems  Almost  exactly  analo- 
gous to  the  present.    I  think,  therefore,  the  plea  is  good. 

PiGOTP,  B.  I  am  of  the  same  opinion.  This  was  no  mere  partial 
breach  by  the  plaintiffs,  but  one  which,  in  my  judgment,  went  to 
the  root  of  the  contract.'    If  we  look  at  the  nature  of  the  charter- 

^2  B.  ft  Ad.  882.  '5  H.  A  N.  at  p.  26. 

'  In  National  Machine  and  Tool  Co.  ▼.  Standard  Shoe  Machineiy  Ca  (1902), 
181  MaaB.  275,  Holmes,  G.  J.,  said: 

''The  question  before  us  therefore  is  whether  the  defendant's  failure  to  pay  190 
promptly  was  a  breach  going  to  the  root  of  the  contract, — a  breach  so  important 
as  to  warrant  the  plaintiff  in  refusing  to  go  on  without  defeating  his  own  right  to 
recover  upon  it  or  rescinding  the  contract.  My  Brother  Loring  and  I  have  not 
been  able  to  reach  a  clear  conviction  that  it  was  such  a  breach,  in  view  of  the 
smallness  of  the  sum,  the  indefiniteneas  of  the  terms  of  the  contract  as  to  the  time 
for  payment,  the  shortness  of  the  delay,  and  some  other  circumstances.  Of  course 
not  every  trifling  breach  of  contract  excuses  the  other  side  from  fiurth»  perform- 
ance. 
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party  it  is  dear  that  the  defendant  exx)ected  to  earn  his  freight  under 
it  week  by  week.  Short  voyages  were  to  be  made  and  paid  for  in  cash. 
Then,  in  September,  the  plaintiffs  take  a  course  which  certainly 
causes  the  defendant  to  lose  his  freight  under  the  charter-party 
for  a  month,  and  it  is  said  he  should  have  brought  a  cross  action  for 
damages.  That,  however,  would  not  have  completely  compensated 
him  for  the  loss  of  the  regular  and  continuous  employment  he  had 
contracted  for  under  the  charter-party.  I  think,  therefore,  he  was 
justified  in  his  refusal  to  work  under  it  any  longer. 
Judgm&ntfor  the  defendant. 


Section  II. — Conditions  Subsequent 

ELLIOTT  v.  BLAKE 

.  In  the  Kmg's  Bench,  1662 

[Reported  in  1  Levinz,  88] 

Covenant  and  declares,  That  the  defendant  covenanted  to  deliver 
to  him  1500  measures  of  saltpetre  before  such  a  day,  and  that  he  had 
not  done  it;  the  defendant  demands  oyer  of  the  deed,  wherein  the 
covenant  was  as  before  said.  Provided,  That  if  any  mischance  happen 
by  fire  or  water  to  disable  him,  that  he  should  be  excused;  and  pleads 
that  he  was  disabled  by  accident  of  fire.    Issue  thereupon  and  verdict 

"  But  my  brethren  are  of  opinion,  and  I  dare  say  wisely,  upon  the  findings,  that 
the  plaintiff  was  warranted  in  its  course.  The  plaintiff's  contract  necessitated  a 
considerable  preliminary  outlay,  and  would  necessitate  further  expenditures  in 
carrying  out  its  part.  At  the  time  it  was  paying  nearly  seventy  dollars  a  day. 
Prompt  payment  for  goods  as  finished  took  the  place  of  payments  on  account.  The 
plaintiff  was  sensitive  and  had  a  right  to  be  so,  at  any  appearance  of  uncertainty 
as  to  the  stipulated  payments  being  made.  It  had  a  further  ground  of  anxiety, 
in  the  suits  brought  against  it  for  infringement  of  patents,  when  it  had  only  the 
defendant's  personal  guaranty  to  protect  it.  Under  such  circumstances,  the 
failure  to  pay  the  other  bill  for  nearly  seven  hundred  dollars,  gave  a  character 
to  the  failure  to  pay  the  smaller  sum  which  was  due,  apd  imparted  a  significance 
to  the  delay  that  otherwise  it  might  not  have  had.  A  failure  to  pay  a  small  sum 
promptly  because  of  difficulty  in  raising  the  money  is  not  the  same  thing  as,  and 
may  have  a  greater  effect  than,  a  similar  failure  simply  because  of  the  absence  of 
a  bookkeeper  or  of  some  misunderstanding  between  Uie  defendant's  Boston  and 
New  York  houses." — ^Eds 
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for  the  plaintiff.  And  it  was  moved  in  arrest  of  judgment,  that  there 
was  a  variance  between  the  deed  on  which  he  declared  and  that  pro- 
duced in  Court;  for  the  one  is  absolute  and  the  other  conditional. 
But  judgment  was  given  for  the  plaintiff,  for  he  need  not  declare  on 
more  of  the  deed  than  the  covenant,  and  it  is  on  the  defendant's  part 
to  show  the  proviso,  which  goes  by  way  of  defeasance  of  the  cov- 
enants.^ 


HOTHAM  V.  THE  EAST  INDIA  CO. 

In  the  King's  Bench,  1787 

[Reported  in  1  Term  Reports,  638] 

Covenant  on  a  charter-party  of  affreightment.  The  declaration, 
after  stating  several  parts  of  the  charter-party,  by  which  it  appeared 
that  the  plaintiffs  had  let  their  ship,  The  Royal  Admiral,  to  the  de- 
fendants for  a  voyage  to  the  East  Indies  and  back  again,  stated  the 
following  covenant  on  wUch  the  breach  was  assigned:  ''That,  not- 
withstanding the  ship  was  let  to  freight  but  for  908  tons,  yet  the 
Company  should  lade  on  board  as  many  goods  as  the  ship  could  bring, 
or  was  capable  of  taking  in  with  safety,  paying  to  the  said  owners 
freight  for  the  same,  according  to  the  tonnage  aforesaid."  In  a  f oimer 
part  of  the  charter-party,  stated  in  the  declaration,  is  the  following 
covenant:  ''And  to  the  end  the  tonnage  of  the  said  ship,  and  the 
freight  thereby  payable,  might  be  the  better  ascertained,  it  was 
thereby  covenanted  that  no  claim  should  be  admitted,  or  allowance 
made  by  the  defendants,  for  short  tonnage  or  deficiency  in  loading 
the  said  ship  in  or  for  her  homeward  bound  voyage,  unless  the  same 
should  be  certified  by  the  defendant's  president,  agents,  or  chiefs 
and  councils,  or  supercargoes,  from  whence  she  should  receive  her 
last  dispatch,  which  said  certificate  the  said  presidents,  agents,  or 
chiefs  and  councils,  or  supercargoes  respectively,  should  give  to  the 
master  for  the  time  being,  if  reasonably  demanded;  and  also  unless 
such  short  tonnage  be  found  and  made  to  appear  on  her  arrival  in  the 
river  Thames  upon  a  survey  to  be  taken  by  four  shipwrights,  or  others, 
to  be  indifferently  named  and  chosen  by  the  defendants  and  the  plain- 
tiffs; but  no  such  survey  would  be  taken  or  allowance  made,  in  case 
^  See  Cage  v.  Action  (1607),  1  Lord  Raymond,  515.— Eds. 
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bulk  should  be  found  to  have  been  broken  before  deknand  for  such 
short  tonnage  was  made.'' 

The  declaration  then  stated  that,  although  the  defendants  loaded 
and  put  on  board  the  said  ship  goods,  etc.,  to  the  amount  of  003  tcmti; 
and  although  the  said  ship  could  have  brought,,  and  vra^  capable  of 
taking  in,  with  safety,  goods,  etc.,  to  the  amount  of  100  tons  inore  l^atn 
the  903  tons,  and  more  than  were  loaden  and  put  <m  bo^d  the  said 
ship  by  the  defendants,  their  factor  or  assigns,  from  Bombay  to  Lon- 
don; and  although  the  defendants,  their  factors  and  assigns,  had  no* 
tice  of  the  premises  last  aforesaid  before  the  ship  siailed  and  dep&rted 
from  the  East  Indies  on  her  voyage  to  England,  and  were  then  and 
there  required  to  load  the  said  ship  with  the  residtie  of  the  said  goods, 
etc.,  so  as  to  complete  her  loading,  and  put  on  board  her  for  the  said 
voyage  what  she  could  reasonably  and  safely  have  carried;  and  al- 
thpugh  the  plaintiffs  offered  to  take  in  such  loading,  yet  the  defend- 
ants, their  factors  and  assigns,  absolutely  refused  fully  to  load  the 
said  ship,  or  to  put  any  more  goods,  etc.,  on  board  her;  and  the  said 
ship,  by  means  whereof,  was  obliged  to  sail  from  Bombay  to  London 
deficient  in  her  loading  to  the  amount  of  100  tons;  neither  have  the 
defendants  yet  paid  to  the  plaintiffs  any  freight  or  any  sum  of  money 
for  the  said  deficiency,  but  have  refused,  etc. 

The  defendants  pleaded,  first,  that  the  ship  was  not  capable  of 
taking  in  more  than  903  tons,  on  which  issue  was  taken.  And, 
secondly,  that  the  allowance  claimed  for  short  tonnage  and  deficiency 
m  loading  the  ship  was  not  certified  by  the  Company's  president, 
agents,  etc. 

Replication,  that  the  plaintiffs  requested  the  Company's  president, 
agents,  etc.,  to  certify  the  deficiency,  and  that  they  wholly  refused. 
Rejoinder,  taking  issue  on  that  fact. 

This  cause  was  tried  at  the  sittings  at  Guildhall  after  last  term, 
when  the  jury  found  a  verdict  for  the  plamtiffs  on  both  the  issues. 

A  motion  was  made  in  arrest  of  judgment  this  term  by  law,  because 
the  plaintiffs  had  not  averred  in  their  declaration  that  a  certificate  of 
short  tonnage  was  obtained  from  the  defendant's  servants  before  the 
ship  sailed  from  Lidia;  and  because  it  was  not  averred  that  upbn  her 
arrival  in  the  river  Thames,  and  before  bulk  was  broken  a  survey  was 
bad,  and  that  such  short  tonnage  was  found  and  made  to  appear. 

AsHHunsT,  J.  The  objections  that  have  been  made  are  that  the 
certificate  previous  to  the  ship's  sailing  from  the  East  Lidies,  and  the 
survey  after  her  arrival  in  the  Thames  are  conditions  precedent  to  the 
plaintiffs'  right  to  recover  for  short  tonnage;  and  being  such,  and  per- 
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formanoe  not  being  averred,  it  is  a  radical  defect  in  the  plaintiff's 
title,  and  is  not  cured  by  a  verdict,  but  is  objectionable  in  arrest  of 
judgment.  And  if  they  were  right  in  their  premises — ^namely,  that 
these  are  conditions  precedent — the  conclusions  which  they  draw 
from  it  would  be  right.  It  becomes  necessary  then  to  be  considered 
whethar  these  are  conditions  precedent  or  not.  Now  in  order  to  clear 
this  point,  I  would  first  premise,  that  there  are  no  precise  technical 
words  required  in  a  deed  to  make  a  stipulation  a  condition  precedent 
or  subsequent;  neither  doth  it  depend  on  the  circumstance  whether 
the  clause  is  placed  prior  or  posterior  in  the  deed,  so  that  it  operates 
as  a  proviso  or  covenant.  For  the  same  words  have  been  construed 
to  operate  as  either  the  one  or  the  other,  according  to  the  nature  of  the 
transaction.  The  merits,  therefore,  of  the  question  must  depend  on 
the  nature  of  the  contract,  and  the  acts  to  be  performed  by  the  con- 
tracting parties,  and  the  subsequent  facts  disclosed  on  the  recoiidi 
which  have  happened  in  consequence  of  this  contract.  It  is  unnec- 
essary to  say  whether  the  clause  relative  to  the  certificate  be  a  condi- 
tion precedent  or  not;  for  granting  it  to  be  a  condition  precedent,  yet 
the  plaintiffs  having  taken  all  proper  steps  to  obtain  the  certificate, 
and  it  being  rendered  impossible  to  be  performed  by  the  neglect  and 
default  of  the  Company's  agents,  which  the  jury  have  found  to  be 
the  case,  it  is  equal  to  performance.  If  it  were  necessary  to  cite  any 
case  for  this,  which  is  evident  from  conmion  sense,  it  was  so  held  in 
Roll's  Abridgment,  445,  and  many  other  books.  If  so,  there  was  a 
right  of  action  once  fairly  vested  in  the  plaintiffs,  from  the  defendants 
not  having  fully  laden  the  ship  before  she  left  India,  which  they  were 
by  their  covenant  bound  to  do.  For  all  that  is  necessary  prima  fade 
to  foimd  an  action  of  covenant  upon  is  that  the  covenant  should  be 
broken.  And  this  right  of  action,  once  vested,  was  only  capable  of 
being  divested  by  a  subsequent  non-feasance — ^nieunely,  by  not  taking 
the  proper  steps  to  procure  a  survey  after  the  arrival  of  the  ship  in 
the  river  Thames.  This,  therefore,  being  a  circumstance,  the  omission 
of  which  was  to  defeat  the  plaintiffs'  right  of  action  once  vested, 
whether  called  by  the  name  of  a  proviso  by  way  of  defeazance,  or  a 
condition  subsequent,  it  must  in  its  nature  be  a  matter  of  defence, 
and  ought  to  be  shown  by  the  defendants;  and  as  they  have  not  in- 
sisted on  it,  though  they  have  insisted  on  the  want  of  a  certificate,  we 
must,  after  verdict,  take  it  that  the  fact  did  not  exist;  and  it  will 
follow  as  a  consequence  that  there  is  no  ground  for  arresting  the  judg- 
ment, and  that  the  rule  must  be  discharged. 
Rvle  discharged. 
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GRAY  V.  GARDNER 

In  the  Supreme  Court  Judicial  of  Massachusetts,  1821 
[Reported  in  17  Massachusetts,  188] 

Assumpsit  on  a  written  promise  to  pay  the  plaintiff  $5198,87,  with 
the  following  condition  annexed — viz.,  "On  the  condition  that  if  a 
greater  quantity  of  sperm  oil  should  arrive  in  whaling  vesseb  at 
Nantucket  and  New  Bedford,  on  or  between  the  first  day  of  April 
and  the  first  day  of  October  of  the  present  year,  both  inclusive,  than 
arrived  at  said  places,  in  whaling  vessels,  on  or  within  the  same  term 
of  time  the  last  year,  then  this  obligation  to  be  void/'  Dated 
April  14th,  1819. 

The  consideration  of  the  promise  wa^  a  quantity  of  oil  sold  by  the 
plaintiff  to  the  defendants.  On  the  same  day  another  note  uncondi- 
tional had  been  given  by  the  defendants,  for  the  value  of  the  oil 
estimated  at  60  cents  per  gallon;  and  the  note  in  suit  was  given  to 
secure  the  residue  of  the  price  estimated  at  85  cents,  to  depend  on  the 
contingency  mentioned  in  the  said  condition. 

At  the  trial  before  the  Chief  Justice  the  case  depended  upon  the 
question  whether  a  certain  vessel,  called  the  Lady  Adams,  with  a  cargo 
of  oil,  arrived  at  Nantucket  on  October  1st,  1819,  about  which  fact 
the  evidence  was  contradictory.  The  judge  ruled  that  the  burden  of 
proving  the  arrival  within  the  time  was  on  the  defendants,  and  further 
that,  although  the  vessel  might  have,  within  the  time,  gotten  within 
the  space  which  might  be  called  Nantucket  Roads,  yet  it  was  nec- 
essary that  she  should  have  come  to  anchor,  or  have  been  moored, 
somewhere  within  that  space  before  the  hour  of  twelve  following  the 
first  day  of  October  in  order  to  have  arrived  within  the  meaning  of 
the  contract. 

The  opinion  of  the  Chief  Justice  on  both  these  points  was  objected 
to  by  the  defendants,  and  the  questions  were  saved.  If  it  was  wrong 
on  either  point,  a  new  trial  was  to  be  had,  otherwise  judgment  was  to 
be  rendered  on  the  verdict,  which  was  found  for  the  plaintiff. 

Whitman  for  the  defendants.  As  the  evidence  at  the  trial  was  con* 
tradictory,  the  question  on  whom  the  burden  of  proof  rested  became 
important.  We  hold  that  it  was  on  the  plaintiff.  This  was  a  condi- 
tion precedent.  Until  it  should  happen,  the  promise  did  not  take 
effect.    On  the  non-occurrence  of  a  certain  contingent  event,  the 
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promise  was  to  be  binding,  and  not  otherwise.  To  entitle  himself  to 
enforce  the  promise,  the  plaintiff  must  show  that  the  contingent 
event  has  not  actually  occmred.     *    *    * 

PARKfiR,  C.  J.  The  very  words  of  the.  contract  show  that  there 
was  a  promise  to  pay,  which  was  to  be  defeated  by  the  happening  of 
an  event — ^viz.,  the  arrival  of  a  certain  quantity  of  oil  at  the  specified 
places  in  a  given  time.  It  is  like  a  bond  with  a  condition;  if  the  ob- 
ligor would  avoid  the  bond,  he  must  show  performance  of  the  con- 
dition. The  defendants  in  this  case  promise  to  pay  a  certain  sum 
of  money  on  condition  that  the  promise  shall  be  void  on  the  happen- 
ing of  an  event.  It  is  plain  that  the  burden  of  proof  is  upon  them, 
and  if  they  fail  to  show  that  the  event  has  happened,  the  promise  re- 
mains good. 

The  other  point  is  equally  clear  for  the  plaintiff.  Oil  is  to  arrive 
at  a  given  place  before  12  o'clock  at  night.  A  vessel  with  oil  heaves 
in  sight,  but  she  does  not  come  to  anchor  before  the  hour  is  gone.  In 
no  sense  can  the  oil  be  said  to  have  arrived.  The  vessel  is  coming  imtil 
she  drops  anchor  or  is  moored.  She  may  sink  or  take  fire,  and  never 
arrive,  however  near  she  may  be  to  her  port.  It  is  so  in  contracts  of 
insurance,  and  the  same  reason  applies  to  a  case  of  thigi  sort.  Both 
parties  put  themselves  upon  a  nice  point  in  this  contract;  it  was  a 
kind  of  wager  as  to  the  quantity  of  oil  which  should  arrive  at  the  ports 
mentioned  before  a  certain  period.  They  must  be  held  strictly  to 
their  contract,  there  being  no  equity  to  interfere  with  the  terms  of  it. 

Jtidgment  on  the  verdict. 


SEMMES  V.  HARTFORD  INSURANCE  COMPANY 

In  the  Supreme  Court  of  the  United  States,  1871 

[Reported  in  13  Wallace,  158] 

In  error  to  the  Circuit  Court  for  the  District  of  Connecticut. 

Semmes  sued  the  City  Fire  Insurance  Company,  of  Hartford,  in 
the  Court  below,  on  October  31st,  1866,  upon  a  policy  of  insurance, 
for  a  loss  which  occurred  on  January  5th,  1860.  The  policy  as  de- 
clared oil  showed  as  a  condition  of  the  contract,  that  payment  of 
losses  should  be  made  in  sixty  days  after  the  loss  should  have  been 
ascertained  and  proved. 

The  company  pleaded  that  by  the  policy  itself  it  was  expressly 
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provided  that  no  suit  for  the  iiecovi^ry  of  any  claiifa  upon  the  same 
should  be  sustainable  in  any  court  unless  such  suit  should  be  com- 
menced within  the  term  of  twelve  months  next  after  any  loss  or 
damage  should  occur;  and  that  in  case  any  such  suit  should  b^  com- 
menced after  the  expiration  of  twelve  months  next  after  such  loss 
or  damage  should  have  occurred,  the  lapse  of  time  should  be  taken 
and  deemed  as  conclusive  evidence  against  the  validity  of  the  claim 
thereby  so  attempted  to  be  enforced.  And  that  the  plaintiff  did  not 
conmience  this  action  against  the  defendants  within  the^said  period 
of  twelve  months  next  after  the  loss  occurred. 

To  this  plea  there  were  replications  setting  up,  among  other  things, 
that  the  late  civil  war  prevented  the  bringing  of  the  suit  within  the 
twelve  months  provided  in  the  condition,  the  plaintiff  being  a  resi- 
dent and  citizen  of  the  State  of  Mississippi  and  the  defendant  of 
Connecticut  during  all  that  time. 

The  plea  was  held  by  the  Court  below  to* present  a  good  bar  to 
the  action,  notwithstanding  the  effect  of  the  war  on  the  rights  of 
the  parties. 

That  court,  in  arriving  at  this  conclusion,  held,  first,  that  the  con- 
dition in  the  contract,  limiting  the  time  within  which  suit  could  be 
brought,  was,  like  the  Statute  of  Limitation,  susceptible  of  such 
enlargement,  in  point  of  time,  as  was  necessary  to  accommodate 
itself  to  the  precise  number  of  days  during  which  the  plaintiff  was 
prevented  from  bringing  suit  by  the  existence  of  the  war.  And  ascer- 
taining this  by  a  reference  to  certain  public  acts  of  the  political  de- 
partments of  the  Government,  to  which  it  referred,  found  that  there 
was,  between  the  time  at  which  it  fixed  the  conunencement  of  the 
war  and  the  date  of  the  plaintiff's  loss,  a  certain  number  of  days, 
which,  added  to  the  time  between  the  close  of  the  war  and  the  com- 
mencement of  the  action,  amounted  to  more  than  the  twelve  months 
allowed  by  the  condition  of  the  contract. 

Judgment  being  given  accordingly  in  favor  of  the  company  the 
plaintiff  brought  the  case  here. 

The  point  chiefly  discussed  here  was  when  the  war  began  and  when 
it  ceased;  W.  Hamersley,  for  the  plaintiff  in  error,  contending  that 
the  Court  below  had  not  fixed  right  dates,  but  had  fixed  the  com- 
mencement of  the  war  too  late  and  its  close  too  early,  and  he  himself 
fixing  them  in  such  a  manner  as  that  even  conceding  the  principle 
asserted  by  the  Court  to  be  a  true  one,  and  applicable  to  a  contract 
as  well  as  to  a  Statute  of  Limitation,  the  suit  was  still  brought  within 
the  twelve  months. 
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The  counsel,  however,  denied  that  the  principle  did  apply  to  a 
contract,  but  contended  that  the  whole  condition  had  been  rendered 
impossible  and  so  abrogated  by  the  war,  and  that  the  plaintiff  could 
sue  at  any  time  within  the  general  statutory  term,  as  he  now  oon- 
fesse<£ly  did. 

MiLLEB^  J.,  delivered  the  opinion  of  the  Court. 

It  is  not  necessary,  in  the  view  which  we  take  of  the  matter,  to 
inquire  whether  the  Circuit  Court  was  correct  in  the  principle  by 
which  it  fiAd  the  date,  either  of  the  commencement  or  cessation  of 
the  disability  to  sue  growing  out  of  the  events  of  the  war.  For  we 
are  of  opinion  that  the  period  of  twelve  months  which  the  contract 
allowed  the  plaintiff  for  bringing  his  suit,  does  not  open  and  expand 
itself  so  as  to  receive  within  it  three  or  four  years  of  legal  disability 
created  by  the  war,  and  then  close  together  at  each  end  of  that  period 
so  as  to  complete  itself,  as  though  the  war  had  never  occurred. 

It  is  true  that,  in  regard  to  the  limitation  imposed  by  statute,  this 
Court  has  held  that  the  time  may  be  so  computed,  but  there  the  law 
imposes  the  limitation  and  the  law  imposes  the  disability.  It  is 
nothing,  therefore,  but  a  necessary  l^al  Ic^c  that  the  one  period 
should  be  taken  from  the  other.  If  the  law  did  not,  by  a  necessary 
implication,  take  this  time  out  of  that  prescribed  by  the  statute,  one 
of  two  things  would  happen:  either  the  plaintiff  would  lose  his  right 
of  suit  by  a  judicial  construction  of  law  which  deprived  him  of  the 
right  to  sue  yet  permitted  the  statute  to  run  until  it  became  a  com- 
plete bar,  or  else,  holding  the  statute  under  the  circumstances  to  be 
no  bar,  the  defendant  would  be  left,  after  the  war  was  over,  without 
the  protection  of  any  limitation  whatever.  It  was,  therefore,  neces- 
sary to  adopt  the  time  provided  by  the  statute  as  limiting  the  right 
to  sue,  and  deduct  from  that  time  the  period  of  disability. 

Such  is  not  the  case  as  regards  this  contract.  The  defendant  has 
made  its  own  special  and  hard  provision  on  that  subject.  It  is  not 
said,  as  in  a  statute,  that  a  plaintiff  shall  have  twelve  months  from 
the  time  his  cause  of  action  accrued  to  commence  suit,  but  twelve 
months  from  the  time  of  loss;  yet  by  another  condition  the  loss  is 
not  payable  until  sixty  days  after  it  shall  have  been  ascertained  and 
proved.  The  condition  is  that  no  suit  or  action  shall  be  sustainable 
unless  commenced  within  the  time  of  twelve  months  next  after  the 
loss  shall  occur,  and  in  case  such  action  shall  be  commenced  after 
the  expiration  of  twelve  months  next  after  such  loss,  the  lapse  of 
time  shall  be  taken  and  deemed  as  conclusive  evidence  against  the 
validity  of  the  claim.   Now,  this  contract  relates  to  the  twelve  months 
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next  succeeding  the  occurrence  of  the  loss  and  the  Court  has  no 
righty  as  in  the  case  of  a  statute,  to  construe  it  into  a  niunber  of  days 
equal  to  twelve  months,  to  be  made  up  of  the  days  in  a  period  of  five 
years  in  which  the  plaintiff  could  lawfully  have  conomenced  his  suit. 
So  also  if  the  plaintiff  shows  any  reason  which  in  law  rebuts  the  pre- 
siunption,  which,  on  the  failure  to  sue  within  twelve  months,  is,  by 
the  contract,  made  conclusive  against  the  validity  of  the  claim,  that 
presumption  is  not  revived  again  by  the  contract.  It  would  seem 
that  when  once  rebutted  fully  nothing  but  a  presumption  of  law  or 
presumption  of  fact  could  again  revive  it.  There  is  nothii^  in  the 
contract  which  does  it,  and  we  know  of  no  such  presumptions  of  law. 
Nor  does  the  same  evil  consequence  follow  from  r^noving  absolutely 
the  bar  of  the  contract  that  would  from  removing  absolutely  the  bar 
of  the  statute,  for  when  the  bar  of  the  contract  is  removed  there  still 
remains  the  bar  of  the  statute,  and  though  the  plaintiff  may  show  by 
his  disability  to  sue  a  sufficient  answer  to  the  twelve  months  provided 
by  the  contract,  he  must  still  bring  his  suit  within  the  reasonable 
time  fixed  by  the  legislative  authority — ^that  is,  by  the  Statute  of 
Limitations. 

We  have  no  doubt  that  the  disability  to  sue  imposed  on  the  plain- 
tiff by  the  war  relieves  him  from  the  consequences  of  faUing  to  bring 
suit  within  twelve  months  after  the  loss,  because  it  rendered  a  com- 
pliance with  that  condition  impossible,  and  removes  the  presump- 
tion which  that  contract  says  shall  be  conclusive  against  the  validity 
of  the  plaintiff's  claim.  That  part  of  the  contract,  therefore,  presents 
no  bar  to  the  plaintiff 's  right  to  recover. 

As  the  Circuit  Court  founded  its  judgment  on  the  proposition  that 
it  did,  that  judgment  must  be  reversed  and  the  case  remanded  for  a 
new  trial.  ^ 

1  And  see,  New  York  Life  Ids.  Co.  v.  Statham  (1876),  93  U.  8.  24. 

It  has  been  asserted  that  ''If  A.  covenants  to  pay  B.  $100  per  annum  for  ten 
years,  provided  B.  does  not  use  tobacco  during  that  time,  B.'s  use  of  tobacco  is  a 
condition  subsequent  entitling  A.  to  be  discharged  from  his  obligation  to  pay  the 
annuity '' ;  aiso  that "  If  A.  seUs  a  cow  to  B.  as  a  Jersey  oow  for  $100  and  agrees  that 
B.  may  return  the  cow  if  she  is  not  a  Jersey,  the  fact  that  the  cow  is  not  a  Jersey 
is  a  condition  subsequent,  entitling  B.  to  rescind  the  contract."  Harriman,  Con- 
tracts (2nd  Ed.),  §  305.    Sed  qu. 

On  the  general  subject  of  conditions  subsequent,  see  Costigan,  Performance 
of  Contracts,  pp.  12-26.— Eds. 
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Section  III. — Waiver  of  Performance  of  Conditions 

TOMPSON  V.  NOEL 

In  the  King's  Bench,  1660 

[Reported  in  1  Levinz,  16] 

CovBNANT  brought,  and  declares,  that  the  plaintiff  covenanted 
to  go  with  a  ship  to  D.  in  Ireland,  and  there  to  take  in  280  men  from 
the  defendant,  and  to  carry  them  to  Jamaica;  and  the  defendant 
covenanted  to  have  the  280  men  there  ready,  and  to  pay  for  the  ca^ 
riage  of  them  £5  a  man,  and  says,  that  the  defendant  had  not  the 
280  men  ready,  but  that  he  had  180,  and  those  he  took  and  carried, 
and  the  defendant  had  not  paid  for  them.  The  defendant  phads 
that  he  had  the  280  men  ready,  and  tendered  them  to  the  plaintiff, 
and  that  he  would  not  receive  them,  but  says  nothing  to  the  carrying 
of  180  men,  nor  to  the  non-payment  for  them,  and  for  that  it  was  lot 
a  plea  to  the  whole,  but  to  the  carrying  only.  Judgment  was  given 
for  the  plaintiff  upon  a  demurrer. 


JONES  AND  Akother,  Assignebs  of  GARDINER,  a  BanIuiupt, 

V.  BARKLEY 

In  the  King's  Bench,  1781 

[Reported  in  Douglas,  6841 

This  was  a  special  action  on  the  case,  for  non-performance  of  an 
agreement. 

The  first  count  of  the  declaration — after  reciting  that  the  plain- 
tiffs, as  assignees  of  Gardiner,  were  entitled  to  the  equity  of  redemp- 
tion of  £1490  bank  stock,  which  was  in  mortgage  to  one  Lane  for 
seciu'ing  a  sum  of  money  lent  by  him  to  the  bankrupt,  and  that  the 
defendant  was  desirous  that  this  equity  of  redemption  should  be  as- 
signed to  Lane  by  the  plaintiffs,  and  that  they  should  execute,  to 
Lane,  a  general  release  of  all  claims  and  demands  which  they,  as 
assignees,  had  upon  him — stated  the  agreement  to  have  been,  *!  That, 
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on  Gardiner's  havix^  his  certificate  confinned  by  the  Lord  ChaaceUor, 
and  the  plaintiffs  assigning  to  Lane^  or  any  person  he  should  appoint 
so  far  as  in  them  lay,  the  equity  of  redemption  of  the  said  capital 
stock  mortgaged  to  the  said  Lane,  and  also  executing  to  him  a  general 
release  of  all  claims  and  demands,  which  they,  a^  assignees,  had  on 
him,  the  defendant  should  pay,  and  promised  to  pay  (four  months 
after  the  certificate  should  be  confirmed  by  the  Chancellor  and  on 
the  plaintiffs'  assigning  the  equity  of  redemption  as  aforesaid  of  the 
said  stock,  to  Lane,  or  any  person  he  should  appoint,  and  executing 
and  delivering  such  general  release)  the  siun  of  £611  to  the  plaintiffs, 
for  the  benefit  of  the  creditors  of  the  bankrupt."  Then,  after  stating 
that,  in  consideration  of  the  promise  and  undertaking  of  the  plain- 
tiffs to  perform  all  their  part  of  the  agreement,  the  defendant  prom- 
ised and  undertook  to  fulfil  all  his  part  of  It,  the  plaintiffs  averred 
''That,  afterward,  viz.,  on  July  19th,  1774,  the  bankrupt's  certificate 
was  allowed  and  confirmed  by  the  Chancellor;  that  the  plaintiffs, 
at  all  times  since  the  making  of  the  agreement,  had  been  ready  and 
willing,  and  at  the  expiration  of  four  months  from  the  time  of  the 
certificate  being  confirmed  by  the  Chancellor,  viz.,  on  November  20th, 
1774,  offered  to  the  defendant  to  assign,  as  far  as  in  them  lay,  the 
said  equity  of  redemption,  etc.,  and  to  execute  and  deliver  to  the  said 
Lane  a  general  release,  etc.,  and.  did  then  and  there  tender  to  the 
defendant  a  draft  of  such  assignment  and  release  to  the  said  Lane, 
for  his,  the  said  defendant's,  approbation  thereof,  an,d  did  then  and 
there  offer  to  execute  and  deliver,  and  would  then  and  there  have 
executed  and  delivered,  to  the  said  defendant,  such  assignment  and 
release,  but  that  the  said  defendant,  then  and  there^  absolutely  dis- 
charged the  plaintiffs  from  executing  the  same,  or  any  assignment 
or  release  whatsoever.  Yet  the  defendant,  not  regarding,  etc.,  did 
not,  four  months  after  the  said  certificate  had  been  confirmed  by  the 
Chancellor,  nor,  at  any  time  before,  nor  since,  although  often  re- 
quested, pay  the  said  sum  of  £611,  or  any  part  thereof,  to  the  plain- 
tiffs. ' '   There  was  another  count  nearly  to  the  same  purpose. 

The  defendant  pleaded:  First,  the  general  issue.  Second,  to  the 
first  count,  *'That  the  said  plaintiffs  did  never  execute  an  assignment 
of  the  said  equity  of  redemption,  to  the  said  Lane,  or  any  person  he 
appointed,  and  a  general  release  to  the  said  Lane,  of  all  claims  and 
demands  which  they,  as  assignees,  had  on  him,  at  the  time  of  making 
the  agreement,  and  deliver  or  tender  such  assignment  and  general 
release  so  executed,  to  the  said  Lane,  or  the  said  defendant."  Third, 
a  like  plea  to  the  second  count. 
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To  these  special  pleas  the  plaintiffs  demurred,  and  showed  for 
cause,  in  the  demurrer  to  the  plea  to  the  first  count,  that  the  defend- 
ant had  not,  by  his  plea,  traversed  or  denied,  or  attempted  to  put  in 
issue,  any  matter  of  fact  alleged  by  the  plaintiffs,  but  had  introduced 
and  attempted  to  put  in  issue  matters  of  fact  not  alleged,  nor  neces- 
sary to  be  alleged,  and  that  the  plea  was  no  answer  to  the  said  first 
count,  but  evasive  and  argumentative;  and  the  same  to  the  plea  to 
the  second  count. 

Lord  Mansfield.  If  ever  there  was  a  clear  case,  I  think  the  pres- 
ent is.  One  needs  only  state  what  the  agreement,  tender,  and  dis- 
charge were,  as  set  forth  in  the  declaration.  It  charges  that  the  plain- 
tiffs offered  to  assign,  and  to  execute  and  deliver  a  general  release^ 
and  tendered  a  draft  of  an  assignment  and  release,  and  offered  to 
execute  and  deliver  such  assignment,  but  the  defendant  absc^utely 
discharged  them  from  executing  the  same,  or  any  assigmnent  and 
release  whats9ever.  The  defendant  pleads  that  the  plaintiffs  did  not 
actually  execute  an  assignment  and  release;  and  the  question  is, 
whether  there  was  a  sufficient  performance.  Take  it  on  the  reason 
of  the  thing.  The  party  must  show  he  was  ready;  but  if  the  other 
stops  him  on  the  ground  of  an  intention  not  to  perform  his  part,  it  is 
not  necessary  for  the  first  to  go  farther,  and  do  a  nugatory  act.  Here, 
the  draft  was  shown  to  the  defendant  for  his  approbation  of  the  fomi, 
but  he  would  not  read  it,  and,  upon  a  different  ground,  namely,  that 
he  means  not  to  pay  the  money,  discharges  the  plaintiffs  from  execut- 
ing it. 

WiLLEs  and  Ashhurst,  JJ.,  of  the  same  opinion. 

JvdgmerdfoT  the  plaintiff} 


MARY  SHORT  v..  STONE 

In  the  Queen's  Bench,  1846 

[Reported  in  8  Queen's  Bench,  358] 

Assumpsit.  The  declaration  stated  that  heretofore,  to  wit,  on, 
etc.,  ^'in  consideration  that  the  plaintiff,  being  then  unmarried,  at 
the  request  of  the  defendant,  had  then  promised  the  defendant  to 
marry  him,  the  defendant,  he,  the  defendant,  then  promised  the 
plaintiff  to  marry  her  within  a  reasonable  time  next  after  he  should 

1  Concurring  opinion  of  Buller,  J.,  omitted. — Eds. 
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be  thereunto  requested  by  the  plaintiff  so  to  do;  and  the  plaintiff 
avers  tliat  she,  confiding  in  the  said  promise  of  the  defendant,  had 
always  hitherto  remained  and  continued,  and  still  is,  sole  and  un- 
married, and  was  always,  from  the  time  of  the  making  of  her  said 
promise  until  the  marriage  of  the  said  defendant  as  hereinafter  men- 
tioned, ready  and  willing  to  marry  the  defendant,  whereof  the  defend- 
ant hath  always  had  notice;  yet  the  defendant,  disregarding  his  said 
promise,  after  the  making  thereof  and  before  the  commencement  of 
this  suit,  to  wit,  on,"  etc.,  "wrongfully  and  injuriously  married  a 
certain  other  person,  to  wit,  one  Edith  Collins,  contrary  to  his  said 
promise:  to  the  damage,''  etc. 

Plea  2.  ''Defendant  says  that  he  was  not  at  any  time  before 
the  commencement  of  this  suit  requested  by  the  plaintiff  to  marry 
her  according  to  his  said  promise  in  that  behalf."   Verification. 

Demurrer,  assigning  for  causes,  among  others,  that  the  plea  con- 
fesses, but  does  not  sufficiently  avoid,  and  defendant  has  therein 
alleged  a  fact  wholly  immaterial  to  the  merits;  "for,*  inasmuch  as  it 
appears  by  the  declaration  that  the  defendant,  before  the  commence- 
ment of  the  suit,  had  married  another  person,  the  plaintiff  need  not 
nor  ought  not  to  have  requested  the  defendant  to  marry  her/'  Also, 
that  the  plea  ''tenders  too  large  and  an  insufficient  issue,  to  wit, 
whether  a  request  were  made  before  the  commencement  of  this  suit; 
whereas,  if  the  request  be  material  at  all,  it  should  have  been  allied 
not  to  have  been  made  before  the  marriage  of  the  defendant;  for  if 
the  plaintiff  Were  to  traverse  the  allegation  as  it  now  stands  in  the 
said  plea,  and  the  same  should  be  found  for  her,  still  it  would  not 
show  conclusively  that  she  was  and  is  entitled  to  maintain  her  action, 
as  it  would  be  consistent  with  the  said  issue,  and  verdict  thereon, 
that  the  request  found  to  have  been  made  by  the  plaintiff  was  after 
the  said  marriage,  and  between  it  and  the  commencement  of  this  suit." 
Also  that  the  plea  should  have  concluded  to  the  country. 

Joinder  in  demurrer. 

Lord  Denman,  C.  J.  We  must  look  at  this  case  with  a  view  to 
the  feelings  and  intentions  of  the  parties  at  the  time  of  entering  into 
such  a  contract;  and  the  intention  clearly  is,  to  marry  in  the  state  in 
which  the  parties  respectively  are  at  the  time.  If  either  party  puts 
himself  out  of  that  state,  he  must  be  taken  to  dispense  with  the  con- 
tract so  far  that  the  other  may  have  an  action  against  him  without  a 
request  to  marry.  It  is  unnecessary  to  inquire  what  cases,  among 
those  which  have  been  mentioned,  are  analogous  to  tiiis,  because  here 
the  intent  must  be  considered;  and,  looking  to  that,  the  fact  c^^ated 
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on  the  record  is  a  necessary  dispensation.    According  to  this,  which 
appears  to  me  the  true  construction  of  the  contract,  the  plaintiff  shows 
a  good  right  of  action,  and  is  entitled  to  judgm^it. 
Jtidgment  far  plaintiff.^ 
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In  the  United  States  Supreme  Court,  1875 
[Reported  in  91  United  States,  646] 

MUiiiBR,  J.,  delivered  the  opinion  of  the  Court. 

The  plaintiff  in  error,  who  was  defendant  in  the  Circuit  Court,  is 
a  corporation  organized  under  the  laws  of  Wisconsin.  It  had  under- 
taken to  build  the  whole  or  a  large  part  of  the  Wisconsin  Central 
Railroad,  and  had  made  contracts  with  the  defendants  in  error,  whom 
we  shall  hereafter  call  plaintiffs,  as  they  were  in  the  Circuit  Court, 
for  the  construction  of  a  part  of  this  road.  These  contracts  weie 
drawn  with  the  minuteness  of  detail  usual  in  such  cases,  and  pro- 
vided, among  other  things,  that  payments  should  be  made. by  de- 
fendant, as  the  work  progressed,  on  estimates  made  monthly  by  tie 
engineer  of  the  railroad  company,  on  the  fifteenth  day  of  each  mcoith, 
for  all  the  work  done  the  previous  month,  except  fifteen  per  cent  re- 
tained by  defendant  as  security  for  performance  on  the  part  of  plain- 
tiffs until  the  work  was  completed. 

The  plaintiffs  brought  their  action  of  co^cenant  on  these  contracts, 
alleging  that  they  had  commenced  the  work  in  the  month  of  July, 
1872,  shortly  after  the  contracts  were  signed,  and  prosecuted  it 
vigorously  until  some  time  in  December;  that  defendant  had  failed 
to  pay  the  large  sums  due  by  the  estimates  for  work  done  in  October 
and  November;  and,  seeing  no  pro^)ect  of  payments,*  plaintiffs  were 
compelled  to  abandon  the  work,  and  bring  this  suit.  They  aasert 
a  claim  for  all  the  work  done  as  estimated,  and  for  various  items  of 
damage  suffered  by  them  in  consequence  of  this  failure  of  defendant 
to  comply  with  its  covenant  to  pay  as  agreed. 

A  demurrer  to  this  declaration  having  been  overruled,  defendant 
filed  fifteen  pleas  in  bar;  also  an  amended  plea;  and  on  these  numer- 
ous issues  of  fact  were  finally  joined. 

^  Concurring  opinions  of  Patteson,  Coleridge,  and  Wightman,  JJ.,  omitted. — 
Eds. 
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'  A  verdict  and  judgment  were  rendered  m  favor  of  plaintiffs  for 
$119,061.46;  to  reverse  which  this  writ  of  error  is  brought.^ 

We  can  only  try  to  respond  to  such  points  made  by  counsel  as 
aeem  to  be  materia  to  the  judgment  which  we  must  render. 

Before  we  proceed  to  this  examint^tiony  however,  it  may  be  as  well 
to  say,  that,  in  addition  to  a  gen^eral  verdict  in  favor  of  plaintiffs  for 
$107,353.44,  the  jury  made  three  special  findings  on  matters  suggested 
by  the  Court.   These  are: 

First,  that,  at  the  time  of  the  allied  breach  of  covenant  by  defend- 
ant, it  had  waived  or  excused  the  failure  of  plaintiffs  up  to  thitt  time 
to  complete  certain  parts  of  their  work  within  the  times  stipulated 
in  the  contract;  and  that  plaintiffs  were  at  the  time  of  said  breach 
engaged  in  the  performance  of  said  work,  with  the  consent  of  de- 
fendant. 

Second,  that  defendant,  at  the  time  plaintiffs  stepped  the  work, 
had  given  plaintiffs  to  understand  that  defendant  was  financially 
unable  to  pay  the  estimates  for  work  then  done,  and  would  probably 
be  unable  for  a  time  to  pay  future  mo;nthly  instalments. 

Third,  that  defendant  had  agreed  to  pay  plaintiffs  the  extra  cost 
of  doing  the  earth-work  by  train  on  certain  sections,  and  that  the 
amount  of  this  extra  cost  was  $1 1 ,708.^ 

These  findings  must  be  presumed  to  be  in  accordance  with  the 
facts,  and  must  stand  as  foundations  for  the  judgment  of  the  Court, 
unless  it  can  be  shown  that  they  are  affected  by  some  erroneous  ruling 
of  the  Court  in  regard  to  the  admission  of  evidence  or  instructions 
to  the  jury. 

We  now  proceed  to  notice  such  objections  to  the  rulings 
of  the  Circuit  Court  as  we  deem  of  sufficient  importance  to  re- 
quire it. 

First,  it  is  said  that  the  declaration  is  fatally  defective  because  it 
does  not  aver  that  the  plaintiffs  were  ready,  willing,  and  able  to 
perform  the  covenants  on  their  part  to  be  performed  by  the  contract. 
It  is  true  that  this  might  have  been  alleged  in  more  fonnal  and. apt 
terms  than  it  is.  But  they  do  aver,  that;  from  the  time  they  entered 
upon  the  work  in  July  until  December  15th — the  day  of  the  alleged 
breach  on  the  part  of  defendant — ^they  prosecuted  the  same  with  all 
the  energy  and  skill  they  possessed,  having  men  in  laige  numbers — 
to  wit,  more  than  1000 — with  suitable  teams  and  other  equipments, 
along  the  whole  line  of  the  road  of  160  miles;  and  that  defendant  had 

^  Portion  of  opinicxi  relating  to  a  qucstkm  of  practice  omitted. -~£ds. 
*  So  much  of  opinion  as  relates  to  this  finding  omitted. — Eds. 
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expressed  entire  satisfaction  with  the  manner  in  which  plaintiffs  were 
doing  the  work. 

We  are  inclined  to  think,  that,  coupled  with  the  all^ation  that 
defendant  was  in  default  for  non^pa3maient  for  work  actually  done, 
this  was  sufficient.  It  is  not  like  a  case  where  a  plaintiff  has  done 
nothing,  but  is  required  to  put  a  defendant  in  default  by  offering  to 
perform,  or  showing  a  readiness  to  perform.  Plaintiffs  here  had  al- 
ready performed,  and  the  defendant  failed  to  do  its  corresponding  duty 
under  the  contract;  and,  defendant  having  defaulted  on  a  payment 
due,  plaintiffs  are  not  required  to  go  on  at  the  hazard  of  further  loss. 

Second,  by  the  terms  of  the  contract,  plaintiffs  bound  themselves 
to  complete  the  first  section,  of  forty  miles,  by  September  1st;  the 
third  section,  of  twenty  miles,  by  the  15th  day  of  the  same  month; 
the  fourth  section,  of  twenty  miles,  by  November  15th;  and  so  on; 
and  it  is  conceded  that  no  one  of  these  sections  was  completed  withiji 
the  time  prescribed.  It  was  also  agreed,  that  if  plaintiffs  failed  in 
this  respect,  or  failed  in  the  opinion  of  the  engineer-in-chief  of  the 
railroad  company  to  prosecute  the  work  with  sufficient  vigor  to  com- 
pletion according  to  the  terms  of  the  contract,  the  defendant  might 
declare  it  abandoned,  and  the  amount  retained  out  of  the  monthly 
estimates  forfeited.  This  was  15  per  cent  of  each  monthly  estimate, 
which,  by  the  agreement,  was  retained  by  defendant  as  security  for 
the  due  progress  of  the  work. 

The  main  proposition,  underlying  the  whole  argument  of  the  de- 
fence on  the  general  merits,  is,  that  these  covenants  to  complete 
certain  sections  within  a  definite  time,  and  the  covenant  to  pay,  are 
mutual  and  dependent  covenants;  and  that  time  is  so  far  of  the  es- 
sence of  this  covenant  of  plaintiffs,  that  they  can  recover  nothing, 
because  they  completed  nothing  within  the  specified  time. 

Where  a  specified  thing  is  to  be  done  by  one  party  as  the  considera- 
tion of  the  thing  to  be  done  by  the  other,  it  is  undeniably  the  general 
rule  that  the  covenants  are  mutual,  and  are  dependent,  if  they  are 
to  be  performed  at  the  same  timie;  and  if,  by  the  terms  or  nature  of 
the  contract,  one  is  first  to  be  performed  as  the  condition  of  the  ob- 
ligation of  the  other,  that  which  is  first  to  be  performed  must  be  done, 
or  tendered,  before  that  party  can  sustain  a  suit  against  the  other. 
There  is  no  doubt  that  in  this  class  of  contracts,  if  a  day  is  fixed  for 
performance,  the  party  whose  duty  it  is  to  perform  or  tendo*  per- 
formance first  must  do  it  on  that  day,  or  show  his  readiness  and  will- 
ingness to  do  it,  or  he  cannot  recover  in  an  action  at  law  for  non- 
performance by  the  other  party. 


PHILLIPS  AND  COLBY  CONSTRUCTION   CO.   V.    SEYMOUR      835 

But,  both  at  common  law  and  in  chancery,  there  are  exceptiona  to 
tfaifi  Tule^  growing  out  of  the  nature  of  the  thing  to  be  done  and  the 
conduct  of  the  parties.  The  familiar  case  of  part  performance,  pos- 
seeeion,  etc.,  in  chancery,  where  time  is  not  of  the  essence  of  the  con^ 
tract,  or  has  been  waived  by  the  acquiescence  of  the. party,  is  an 
example  of  the  latter;  and  the  case  of  contracts  for  building  houses, 
railroads,  or  other  large  and  expensive  constructions,  in  which  the 
means  of  the  builder  and  his  labor  become  combined  and  aflSxed  to 
tbe  soil,  or  mixed  with  materials  and  money  of  the  owner,  often  af- 
ford examples  at  law. 

If  A.  contract  to  deliver  a  horse  to  B.  on  Monday  next,  for  which 
B.  agrees  to  pay  $100,  A.  cannot  recover  by  an  offer  to  deliver  on 
Tuesday;  but  if  A.  agree  to  deliver  a  horse,  buggy,  and  harness  on 
Monday,  and  B.  accepts  delivery  of  the  horse  and  buggy,  can  he  re- 
fuse to  pay  anjrthing,  though  he  accepts  delivery  of  the  harness  on 
Tuesday?  This  is  absurd.  He  waives,  by  this  acceptance,  the  point 
of  time  as  to  the  harness,  at  least  so  far  as  A.'s  right  to  recover  the 
agreed  sum  is  concerned.  If  B,  have  suffered  any  damage  by  the 
delay,  he  can  recover  it  by  an  action  on  A.'s  covenant  to  deliver  on 
Monday;  or,  if  he  wait  to  be  sued,  he  may  recoup  by  setting  it  up  in 
that  action  as  a  cross-demand  growing  out  of  the  same  contract. 

Such  we  understand  to  be  especially  the  law  applicable  to  building 
contracts. 

If  the  builder  has  done  a  large  and  valuable  part  of  the  work,  but 
yet  has  failed  to  complete  the  whole  or  any  specific  part  of  the  build- 
ing or  structure  within  the  time  limited  by  his  covenant,  the  other 
party,  when  that  time  arrives,  has  the  option  of  abandoning  the  con- 
tract for  such  failure,  or  of  permitting  the  party  in  default  to  go  on. 
If  he  abandons  the  contract,  and  notifies  the  other  party,  the  failing 
contractor  cannot  recover  on  the  covenant,  because  he  cannot  make 
or  prove  the  necessary  allegation  of  performance  on  his  own  part. 
What  remedy  he  may  have  in  assumpsit  for  work  and  labor  done, 
materials  furnished,  etc.,  we  need  not  inquire  here;  but  if  the  other 
party  says  to  him,  "I  prefer  you  should  finish  your  work,"  or  should 
impliedly  say  so  by  standing  by  and  permitting  it  to  be  done,  then 
he  so  far  waives  absolute  performance  as  to  consent  to  be  liable  on  his 
covenant  for  the  contract  price  of  the  work  when  completed. 

For  the  injury  done  to  him  by  the  broken  covenant  of  the  other 
side,  he  may  recover  in  a  suit  on  the  contract  to  perform  within  time; 
or,  if  he  wait  to  be  sued,  he  may  recoup  the  damages  thus  sustained 
in  reduction  of  the  sum  due  by  contract  price  for  the  completed  work. 
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It  IS  said  on  the  other  side  in  this  case,  that  the  right  of  the  de- 
fendant to  abandon  the  contract,  and  retain  in  its  hands  the  15  per 
cent.,  is  its  only  remedy,  and  that  that  has  been  waived.  We  need 
not  decide  this  point  here;  for  we  are  only  answering  the  argument 
that  plaintiffs  have  lost  all  right  to  sue  on  the  contract  by  titeir 
failure  to  complete  the  sections  in  the  times  named. 

As  it  is  perfectly  clear  from  the  testimony  that  defendant,  at  the 
time  these  several  sections  should  have  been  completed,  made  no 
point  of  the  failure  to  do  so,  but  urged  the  plaintiffs  to  go  on,  ex* 
presse(l  satisfaction  at  the  manner  in  which  the  Woric  was  progreSB- 
ing,  and  paid  the  estimate  after  such  failure,  the  verdict  of  the  jury, 
that  defendant  had  waived  strict  performance  as  to  time,  was  so  far 
well  foimded  as  to  enable  plaintiffs  to  recover  for  work  actually  done. 

The  judgment  of  the  Circuit  Court  must  be  reversed,  with  direc- 
tion to  the  court  below  to  set  aside  the  special  verdict  of  the  jury  for 
the  $11,708,  and  to  enter  a  judgment  in  favor  of  plaintiffs  on  the 
general  verdict  of  $107,353.44,  with  interest  from  the  day  it  was  ren- 
dered ;  and  the  plaintiff  in  error  is  to  recover  costs  in  this  Court. 

If,  however,  the  defendants  in  error  shall  within  a  reasonable  time, 
during  the  present  term  of  this  Court,  file  in  the  Circuit  Court  a  re- 
miUitur  of  so  much  of  the  judgment  of  that  Court  in  their  favor  as  is 
based  on  the  special  verdict,  and  produce  here  a  certified  copy  of  the 
remittitur,  the  judgment  of  that  Court  will  be  affirmed.^ 

^  In  Harber  Bros.  Go.  v.  Moffat  Cycle  Go.  (1894),  151  Hi.  84,  the  Court  said: 
''The  question  here  distinctly  presented  as  the  controlling  one,  is  whether  a 
vendee  who  haa  accepted  goods  delivered  under  an  express  contriEust,  but  not  at 
the  tinie  or  in  the  quantity  required  by  it,  with  knowledge  of  the  default  of  the 
vendor  in  those  respects,  but  has  himself  failed,  without  legal  exctiae,  to  pay  for 
them  according  to  it,  can  matntain  an  action  on  the  contract  for  such  a  default 
of  the  vendor.  We  think  the  general  rule,  everywhere  recognized,  is  against  it, 
and  has  been  specifically  so  applied  in  analogous  cases  in  Illinois.  Pennsylvania 
Coal  Co.  V.  Ryan,  107  lU.  226;  Bradley  v.  King,  44  III.  339;  Stewart  v.  Many,  7 
ID.  App.  617."— Eds. 
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SMITH  AND  RICE  COMPANY  v.  CANADY 
In  the  Supreme  Judicial  Court  of  MaasachusettSi  1912 

« 

[Reported  in  213  MaesachuBetts,  12^] 

MoBTON,  J.  This  is  a  bill  in  equity  to  compel  specific  performance 
by  the  defendant  of  the  following  agreement  under  seal : 

"I  agree  to  sell  and  convey,  by  warranty  deed  conveying  a  good 
title,  free  from  all  incumbrances,  to  Smith  &  Rice  Co.,  Corporation, 
of  Worcester,  Massachusetts,  for  the  dum  of  thirteen  hundred  dollars, 
the  following  described  property:  the  farm  on  which  I  now  live  in 
Spencer,  Mass.,  known  as  the  McKonik  farm  the  deed  of  which  re- 
corded  in  Worcester  District  Deeds,  Book  1875,  Page  307.  Also  all 
wood  cut  on  fann  and  in  shed  at  house  and  what  hay  may  be  left  in 
the  bam.  Possession  of  said  premises  and  a  deed  of  the  same  shall 
be  delivered  to  the  said  Smith  A  Rice  Co.  on  or  before  the  tenth  day 
of  April,  1911.  Payment  of  the  purchase  money  shall  be  made  upon 
delivery  of  the  deed.  Witness  my  hand  and  seal  this  9th  day  of 
March,  1911. 

"Witness  Jambs  W.  Canady.  (Seal.) " 

The  case  was  duly  heard  and  a  decree  was  entered  dismissing  the 
bill  without  costs.   The  plaintiff  appealed. 

It  appeared  that  shortly  after  the  defendant  signed  the  agreement 
he  attempted  to  revoke  the  offer  contained  in  it  by  means  of  the 
following  letter  which  was  sent  by  him  to  and  received  by  the  plain- 
tiff: 

"Spencer,  Mar.  17th,  1910. 
''Mb.  Bjcb 

''Deab  Sir:  I  give  you  notice  that  I  do  hereby  revoke  my  offer  to 
sell  you  my  fann  in  Spencer.  You  don't  agree  to  buy  it  nor  do  you 
give  me  a  penny  or  other  thing  to  hold  it  until  you  find  out  whether 
you  want  it  or  not  and  at  the  last  moment  you  can  tell  me  you  don't 
want  it  and  I  lose  other  customers.   This  is  not  fair  or  right. 

"Yours 

"J.  W.  Canady." 

The  letter  appears  to  be  dated  1910,  but  that  is  obviously  a  mis- 
take for  1911.    The  judge  found  that  the  attempted  revocation  con- 
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tained  in  this  letter  was  abandoned  and  given  up  by  the  defendant 
some  time  about  April  1^  1911.  The  facts  found  by  the  judge  war- 
ranted such  a  finding.  What  was  found  by  the  judge  was  that "  Some- 
time about  April  1,  1911,  at  the  request  of  the  plaintiff,  the*  defend- 
ant went  to  the  oflSce  of  the  plaintiff's  attorney,  and  while  there 
discussed  with  the  plaintiff  the  matter  of  the  conveyance;  was  asked 
by  the  plaintiff  then  to  execute  and  deliver  a  deed  of  the  premises,  to 
which  demand  the  defendant  replied  that  he  was  not  bound  to  do 
such  [so]  imder  his  agreement  before  the  tenth  day  of  April  1911. 
The  plaintiff  then  requested  the  defendant  to  remain  a  short  while 
until  he,  the  plaintiff,  could  procure  at  a  nearby  bank  money  suffi- 
cient to  make  a  tender.  This  request  the  defendant  refused  to  comply 
with  and  left  the  office."  It  also  appeared  that  the  defendant  there- 
after caused  a  proper  deed  of  conveyance  to  be  prepared  and  remained 
at  his  dwelling  house  on  the  premises  the  entire  day  on  the  tenth  of 
April,  ready  and  able  to  deliver  possession  and  title  in  accordance 
with  his  offer«  These  facts  plainly  warranted  a  finding  that  the  at- 
tempted revocation  had  been  abandoned  and  given  up  by  the  defend- 
ant, and  that  the  plaintiff  must  have  so  understood  it  and  was  bound 
to  govern  itself  accordingly. 

The  offer  made  by  the  defendant  required  the  plaintiff  to  tender 
on  or  before  April  10  the  amount  for  which  the  defendant  agreed  to 
sell  and  convey  the  farm.  What  took  place  in  the  office  of  the  plain- 
tiff's attorney  plainly  did  not  constitute  a  tender,  and  the  judge 
foimd  that  "The  plaintiff  thereafter,  before  the  bringing  of  this  bill, 
never  made  demand  upon  the  defendant  for  a  deed  of  the  premises, 
nor  tendered  nor  offered  to  tender  the  price  to  be  paid  for  such  con- 
veyance." The  time  named  in  the  offer  was  of  the  essence  of  the 
agreement  ^  made  by  the  defendant,  and  even  if  what  took  place  in 
the  attorney's  office  could  be  construed  as  an  acceptance  by  the 
plaintiff  of  the  defendant's  offer  the  plaintiff  was  bound  to  tender 
performance  on  its  part  before  the  expiration  of  the  time  named,  in 
order  to  entitle  itself  to  a  conveyance  of  the  farm.  As  already  ob- 
served, it  is  clear  that  what  took  place  in  the  attorney's  office  did  not 
constitute  a  tender,  and  it  is  expressly  found  that  thereafter,  before 
the  bringing  of  the  bill,  the  plaintiff  made  no  demand  for  a  deed  and 
did  not  offer  to  pay  the  price  required  for  a  conveyance. 

There  was  no  such  refusal  to  convey  on  the  part  of  the  defendant 
as  to  dispense  with  a  tender.    Mengis  v  Carson,  114  Mass.  410.    The 
attempted  withdrawal  of  the  offer  was  abandoned,  not  only  without 
*  Cf.  Ames'  Cases  in  Ekjuity  Jurisdiction,  pp.  327-341. — Eds. 
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objeotion  so  far  aa  appears  on  the  part  of  the  plaintiff,  but  in  conse- 
quence,  as  it  could  have  been  found,  of  his  holding  the  defendant  to 
his  offer  and  of  the  defendant's  recognizing  that  he  was  bound  to 
convey  if  the  plaintiff  insisted  upon  his  doing  so  and  complied  with 
the  conditions  on  which  the  offer  was  made.  As  was  said  in  Mengis  v. 
Carson,  supra,  ''A  mere  declaration^  of  unwillingness  which  shows 
only  a  passing  intention  on  the  part  of  the  defendant  of  which  he  may 
repent,  and  which  does  not  amount  to  an  assurance  that  the  other 
party  is  relieved  from  the  part  required  of  him,"  does  not  excuse  the 
plaintiff  from  performing  such  part.  The  defendant's  recognition  of 
his  obligation  to  convey  if  the  plaintiff  insisted  upon  it  was  shown 
by  his  statement  to  the  plaintiff,  when  the  plaintiff  asked  for  a  deed, 
that  he  was  not  bound  to  give  a  deed  till  April  10,  and  by  the  fact 
that  he  caused  a  proper  deed  to  be  prepared  and  was  ready  and  able 
to  give  title  and  possession  on  the  tenth  day  of  April.  There  was 
nothing  to  excuse  the  plaintiff  from  a  proper  tender  on  or  before  the 
tenth  day  of  April,  and  the  plaintiff  not  having  made  such  tender  was 
not  ^ititled  to  a  conveyance  and  the  bill  was  rightly  dismissed. 
Decree  affirmed  with  costs  of  appeal. 
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In  the  Queen's  Bench,  1851 

[Reported  in  17  Queen's  Bench,  127] 

Case.  The  declaration  stated  that,  on  December  14th,  1846,  de- 
fendants, then  being  about  constructing  the  above-named  railway, 
required  in  that  behalf,  and  advertised  for,  certain  railway  chairs  to 
be  supplied  to  them  according  to  a  certain  specification  then  made 
and  published  by  defendants,  and  containing  and  stating  therein,  etc. 
The  specification  was  then  set  forth,  describing  the  required  make, 
weight,  and  composition  of  the  chairs,  and  that  ''the  quantity  of 
chairs  required  was  to  be  900  tons  of  joint  and  3000  tons  of  inter- 
mediate chairs,  and- which  were  to  be  delivered  at  such  places  and  in 
such  proportions  as  hereinafter  described;  to  wit,  to  be  delivered  out 
of  barges  and  placed  upon  a  wharf  at  Radcliffe-upon-Trent,- '  etc. 
(other  places  of  delivery  for  various  quantities  were  then  stated); 
''in  the  month  of  February,  1847,  a.d.,  60  tons  at  the  Grantham 
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Canal  Wharf/'  etc.  (naming  quantitieB  and  piaoeB)/  ''in  the  month 
of  March  in  the  year  aforesaid/'  etc.;  the  speeifioationy  as  recited, 
then  went  on  to  require  further  deliveries  at  places  and  in  quantities 
named,  in  April,  and  from  thence  monthly  tiU  November,  1847,  in- 
clusive, and  again  from  January  to  May,  1848,  inclusive.  The  tender 
was  to  state  a  price  per  ton;  payments  to  be  made  by  the  directors  of 
the  company  one  month  after  delivery,  on  production  of  a  certificate 
from  the  person  appointed  by  the  company  to  receive  and  inspect  the 
chairs  that  the  contract  (for  the  portion)  had  been  duly  performed; 
the  engineer  to  ''have  full  power  to  alter  the  deliveries  in  any  way  or 
proportion  to  the  different  places  before  specified,  by  sending  infor- 
mation to  the  contractor  from  time  to  time  of  the  manner  in  wfaicli 
such  deliveries  were  to  be  made:"^  the  oontractCHr  to  be  paid  accord- 
ing to  the  prices  set  forth  in  his  tender.  The  declaiation  thai  averred 
that  plaintiffs,  having  notice  of  the  premises,  did  thereupon  after- 
ward, viz.,  on,  etc.,  propose  to  defendants  to  suj^ly  them  with  390O 
tons  of  cast-iron  chairs  manufactured  from  strong  mixed  iron,  sub- 
ject to  the  conditions  and  8tipulati<His  set  forth  in  the  said  ^leeifica- 
tion,  and  in  such  proportion  of  joint  chairs  to  intennediate  or  single 
chairs  as  described  therein  as  aforesaid,  and  also  to  deliver  the  same 
at  such  places  and  in  such  quantities  as  stated  and  described  as  afore- 
said, free  from  every  other  charge,  and  at  the  rate,  etc.  (specifying 
the  rates).  ^And  thereupon  afterward,  vie*,  on  December  28tb,  1846, 
by  a  certain  contract  or  memorandum  of  agreement  then  made  be- 
tween plaintiffs  of  the  one  part  and  defendants  of  the  other  part,  and 
then  sealed  with  the  common  seal  of  the  defendants  and  delivered  so 
sealed  as  aforesaid  to  the  plaintiffs,  and  which,  etc.  (profert),  it  was 
agreed  by  and  between  plaintiffs  and  defendants  that  plaintiffs  should 
and  would  execute  and  pof  orm  the  said  proposal  according  to  the 
conditions  and  stipulations  therein  set  forth  and  referred  to  as  afore- 
said, and  subject  to  the  said  specification.  And  defendants  did 
thereby  agree  to  pay  plaintiffs  for  the  said  chairs  after  the  rate  and  in 
manner  above  mentioned.  Averment  that  plaintiffs  afterward,  viz., 
on,  etc.,  and  on  divers  other  days,  etc.,  did,  in  pursuance  and  part 
performance  of  the  said  contract  on  their  part,  deliver  to  defendants, 
and  defendants  did  accept  and  receive  of  and  from  plaintiffs,  1787 
tons  of  such  chairs  as  aforesaid;  and  although  one  month  fr«m  the 

^The  quantities  were  to  be  from  100  to  356  tons  in  the. whole,  per  month: 
places  of  delivery,  Grantham  Canal  Wharf,  Bottesford  Wharf,  Radcliffe  Wharf, 
High  Bridge  Wharf,  and  Boston. 

*  These  words  were  taken  nearly  verbatim  from  the  specification. 
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said  Tespectiye  deliveries  of  the  said  chairs  had  respeetiy^Iy  elaiiaed 
before  the  commencement  of  this  suit,  and  plaintiffs  af terward>  and 
after  the  aspiration  of  one  month  as  aforeeaidi  and  before  the  com- 
mencement of  this  suit,  viz.,  etc.,  produced  such  writt^i  certificates 
as  aforesaid  to  the  defendants  in  respect  of  the  quantities  of  chairs  so 
delivered  as  aforesaid,  nevertheless  defendants  have  not  paid,  etc., 
and  a  laige  sum,  viz.,  £12,100,  is  due  and  unpaid  from  th»i  to  plain- 
tiffs for  and  in  respect  of  the  said  chairs  so  delivered,  etc. 

And  plaintiffs  further  say  that,  although  they  were  always,  from 
the  time  of  the  making  of  the  said  contract  until  such  refusal  and 
wrongful  discharge  by  d^endants  as  herdnafter  mentioned,  and 
thence  hitherto,  ready  and  willing  to  execute  and  perform  the  said 
proposal  according  to  the  conditions  and  stipulations  in  that  behalf 
aforesaid,  and  subject  to  the  said  specification,  and  to  perform  and 
fulfil  the  said  contract  in  all  things  on  their  part  and  behalf  to  be 
performed  and  fulfilled,  whereof,  etc.  (notice  to  defendants),  and  al- . 
though  defendants,  in  pursuance  and  part  perfonnance  of  the  said 
contract  on  their  part,  have  accepted  and  received  of  and  from  plain- 
tiffs a  certain  quantity  of  the  said  chairs,  to  wit«  17S7  tons  thereof, 
and  although  the  time  so  limited  and  appointed  for  the  eacecution 
and  pearfoimance  of  the  said  contsact  by  plaintiffs  as  aforesaid  hath 
long  since  elapsed,  neverthdiess  defendant  afterwardi  to  wit,  during 
the  time  so  limited  and  appointed  for  the  execution  and  performance 
of  the  said  contract  by  plaintiffs  as  aforesaid,  to  wit,  January  31st, 
1848,  wrongfully  and  injuriously  and  wholly  refused,  and  have  thence 
hitherto  wholly  refused,  to  accept  or  receive  of  or  from  plaintiffs  the 
residue  <rf  the  said  chairs  so  agreed  to  be  sui9)lied  to  and  received  by 
defendants  as  aforesaid,  or  any  part  thereof,  according  to  t^  form 
and  effect  of  the  said  contract  or  otSierwise  howsoever,  and  then  and 
have  thence  hitherto  wholly  and  Wrongfully  prevented  and  dis- 
charged plaintiffs  {ronk  supplying  the  said  residue^  and  from  the  fuiv 
ther  execution  and  performance  of  the  said  contract  by  thcsn,  the 
plaintiffs.  Whereby  plaintiffs  have  lost  all  the  profits,  etc.,  and  have 
been  put  to  costs  in  providing,  etc.,.  for  complete  execution  of  the 
contract,  and  were  obliged  to  dischaige  certain  persons  (named)  from 
contracts  which  the  plaintiffs  had  entered  into  with  them  for  the 
supply  of  iron  to  be  used  by  plaintiffs  in  making  the  said  chairs,  and 
to  pay  them  compensation. 

Plea  1.  After  oyer  of  the  specification  and  agreement  (the  material 
parts  of  which  appear  su£Giciently  by  the  declaration).  As  to  the 
first  breach,  except  so  far  as  the  same  relates  to  £159,  parcel,  etc.; 
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payment  by  defendants  to  plaintiffs,  and  acceptance  by  them  in  full 
satisfaction,  etc. ;  verification. 

Plea  2.  As  to  the  £159,  pa3rment  into  Court  of  that  sum:  which 
the  plaintiffs  accepted,  and  gave  a  written  admission  that  it  covered 
the  balance  due  for  chairs  actually  delivered. 

Plea  3.  As  to  so  much  of  the  said  declaration  as  alleges  that  plain- 
tiffs were  ready  and  willing  to  execute  and  perform  the  said  proposal 
according  to  the  conditions  and  stipulations  in  that  behalf  aforesaid, 
and  subject  to  the  said  specification,  defendants  say  that  plaintiffs 
were  not  ready  and  willing  to  execute  and  perform  the  said  proposal 
according  to  the  said  conditions  and  stipulations  and  subject  to  the 
said  specification,  in  manner  and  form,  etc.  Conclusion  to  the 
country.    Issue  thereon. 

Plea  4.  As  to  so  much  of  the  declaration  as  charges  defendants 
with  having,  during  the  time  limited  and  appointed  for  the  execution 
and  performance  of  the  said  contract  by  the  plaintiffs,  rdfused  to 
accept  or  receive  the  said  residue  of  the  said  chairs,  and  {urevented 
and  discharged  the  plaintiffs  from  supplying  the  said  residue,  and 
from  the  further  execution  and  performance  of  the  said  contract  by 
them,  the  plaintiffs,  defendants  say  that  they  did  not  during  the 
said  last-mentioned  time  refuse  to  accept  or  receive  the  said  residue^ 
nor  did  they  prevent  or  discharge  the  plaintiffs  from  supplying  the 
said  residue  and  from  the  further  execution  and  performance  of  the 
said  contract  by  the  plaintiffs  in  manner  and  form,  etc*  Conclusion 
to  the  country.    Issue  thereon. 

Replication  to  plea  1.  That  defendants  did  not  pay,  etc.,  nor  did 
plaintiffs  accept,  etc.,  in  manner  and  form,  etc.  Conclusion  to  ihe 
country.    Issue  thereon. 

On  the  trial,  before  Coleridge,  J.,  at  the  Nottingham  Spring  Assises, 
1851,  it  appeared  that  the  plaintiffs,  after  the  agreement  declared 
upon,  bought  premises,  made  contracts  for  iron,  and,  at  considerable 
expense,  and  by  incurrmg  various  liabilities,  put  themselves  in  a 
situation  to  supply  the  3900  tons  of  iron  chairs.  The  supply  was  be- 
gun, but  in  September,  1847,  when  the  plaintiffs'  bookkeeper.  Smith, 
called  upon  the  company's  engineer  for  money,  the  engineer,  who 
used  to  give  directions  on  their  behalf  as  to  the  delivery  of  the  chairs, 
requested  that  the  plaintiffs  would  go  on  very  slowly  with  the  supply, 
as  he  did  not  know  how  to  do,  the  calls  not  being  paid,  and  he  did  not 
know  how  far  the  line  would  be  carried  out.  Part  of  the  line  for  which 
the  chairs  had  been  ordered  (ending  at  Boston)  was  ultimately 
abandoned.    In  January,  1848,  the  engineer  stopped  the  supply  for  a 
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time,  saying  he  would  let  the  plaintiffs  know  when  more  chairs  were 
wanted.  The  plaintiffs'  establishment  for  manufacturing  the  chairs 
was  kept  up  during  the  suspension,  which  continued  till  August. 
Then  the  engineer  said  the  company  could  take  a  few  more,  but  plain- 
tiffs were  to  go  on  slowly.  They  did  so  till  February,  1849,  and  were 
then  again  stopped  till  April,  when  the  engineer  desired  to  have  a 
boat  load  (if  plaintiffs  had  as  many)  sent  to  Radcliffe  Wharf,  which 
was  done.  No  more  were  sent  or  asked  for  till  December,  1849,  when 
Smith  called  upon  the  engineer  for  money,  and  he  inquired  whether 
plaintiffs  had  any  chairs.  Smith  replied  that  they  had  some,  which 
had  been  made  a  long  time.  The  engineer  said  that,  if  plaintiffs  had 
100  tons,  they  might  send  them,  but  they  were  not  to  make  any  more, 
as  they  would  not  be  wanted,  for  the  defendants  had  as  many  as  were 
necessary  to  carry  the  line  to  Grantham.  Plaintiffs  sent  all  they  had, 
about  53  tons,  and  no  more  were  sent  or  required  afterward.  During 
the  supply  the  payments  were  not  made  pimctually  according  to  con- 
tract; nor  had  the  plaintiffs  delivered  the  stipulated  quantities  of 
chairs  at  the  appointed  times  respectively;  which  omission  on  their 
part  they  attributed  to  the  interruptions  above  stated.  A  lai^e  stock 
of  iron  remained  on  the  plaintiffs'  hands;  and,  besides  loss  in  the 
disposal  of  it,  they  had  to  pay  money  for  brewing  off  engagements 
which  they  had  themselves  made  for  the  purpose  of  executing  this 
work.    The  quantity  of  chairs  delivered  was  1787  tons. 

In  defence,  an  endeavor  was  made  to  show  that  the  plaintiffs  had 
not  the  requisite  means  to  complete  their  contract,  and  that  the  delays 
and  final  cessation  took  place  with  their  concurrence.  It  was  also 
urged  that  the  engineer  was  not  shown  to  have  had  such  authority 
as  would  make  his  acts  binding  on  the  company.  These  points  were 
left  to  the  jury,  who  decided  them  in  favor  of  the  plaintiffs. 

It  was  further  contended  that  the  averment  by  plaintiffs  in  the 
declaration,  of  readiness  and  willingness  to  perform  their  contract, 
was  not  borne  out,  inasmuch  as  the  plaintiffs  had  not  offered  to 
deliver,  nor  had  ever  made,  the  residue  of  the  chairs;  nor  was  it  proved 
that  the  defendants  had  prevented  and  discharged  plaintiffs  from 
supplying  such  residue,  since  it  did  not  appear  that  the  company  had 
impeded  the  delivery  by  any  active  interference,  or  had  coimter- 
manded  it  under  their  seal  or  by  any  authoritative  conmiunication. 
On  the  first  of  these  points,  Coleridge,  J.,  said:  There  is  no  evidence 
of  any  refusal  to  accept;  no  evidence  of  their  having  said,* for  example, 
"We  insist  upon  your  completing  the  contract,  and,  if  you  do  not, 
we  shall  bring  an  action."    There  is  no  offer  to  send  the  chairs,  and 
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no  refusal  to  accept;  nor  is  tbere  the  lightest  grouiul  for  believii^ 
that  the  plaintiffs  have  ever  made  these  chairs;  but  I  think  the  law 
is  not  so  unreasonable  as  to  compel  parties  to  be  at  the  expeaise  of 
making  these  chairs  if  those  who  contracted  to  purchase  have  in 
truth  told  them  they  would  not  acc^t  them;  and  I  think  the  defend- 
ants had  given  very  effective  notice  that  they  were  not  to  be  made. 
On  the  second  point  his  lordship  said,  after  reading  the  material 
statements  of  the  witnesses:  Upon  this  evidence  you  are  to  say 
whether  or  not  the  directors  refused  to  accept.  Why,  they  certainly 
have  not  in  form ;  but  do  they,  by  any  intervention  on  their  part,  cause 
the  plaintiffs  not  to  go  on  to  comfdete  the  deliveiy  ?  If  you  think  that 
they  did,  then  that  issue,  like  the  former,  should  be  found  for  the 
plaintiffs;  but  if  you  think  not,  then  that  issue  should  be  found  fo: 
the  defendants.  With  respect  to  the  authority  of  the  engineer  td 
suspend  and  stop  the  work,  and  the  responsibility  of  the  company' 
for  his  directions,  though  not  warranted  under  their  seal,  the  learned 
judge  observed:  This  contract  was  entered  into  imder  seal  by  tke 
Ambergate  Railway  Company,  a  corporation,  on  the  one  part,  wbo 
are  under  certain  disabilities  and  disadvantages  which  do  not  attach 
to  other  people;  but  the  corporation  all  the  way  through  seem  to  have 
been  represented  by^  certain  individuals;  and  the  most  importint 
person  with  whom  they  (plaintiffs)  have  had  to  do  is  the  en^eer; 
and  I  think  rightly  and  properly,  and  that  he  was  a  necessary  man 
to  go  between  these  parties.  Without  his  certificate  the  plaintiffs 
could  not  get  any  money;  and  before  he  would  certify  he  would  ktve 
to  be  satisfied  that  they  had  a  perfectly  flat  chair.  ^  I  shall  advise 
you  very  much  to  consider  this  case  as  one,  in  the  particular  paits  to 
which  I  shall  draw  your  attention,  in  which  you  dK>uld  look  upon 
ever3rthing  done  by  the  engmeer  as  if  it  was  done  by  the  company  it- 
self, as  far  as  the  plaintiffs  are  concerned.  As  to  the  damages,  his 
lordship  said  that  the  plaintiffs,  if  they  had  a  verdict,  were  entitled 
to  be  put  into  the  same  situation  as  if  they  had  completed  their 
contract;  and  he  suggested  modes  in  which  the  damage,  uptn  ibe 
whole  quantity  undelivered,  might  be  estimated,  but  without  giving 
any  actual  direction  upon  this  subject. 

The  learned  judge  read  over  to  the  jury  the  material  parts  of  the 
evidence  on  all  the  points;  and  they  found  a  verdict  for  the  plaintiffs, 
damages  £1800. 

Maccmlayy  in  the  ensuing  Term,  moved  for  a  new  trial  on  the 

^  The  specification  required  that  the  under  side  of  the  chair  should  be  "perfectly 
flat  and  even  on  the  surface." 
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ground  of  misdirection  on  the  points  of  readiness  and  willingness, 
and  of  prevention;  and  he  also  objected  to  the  summing  up  as  to  the 
authority  of  the  engineer,  and  on  the  question  how  far  the  plaintiffs 
were  shown  to  have  concurred  in  the  stopping  of  their  work.  He 
cited  West  v.  Blakewair,^  Phillpotts  v.  Evans,*  and  Ripley  v.  Mo- 
Clure.*  And  he  contended  that  the  damages  were  excessive,  inas- 
much as  the  verdict  was  given  in  respect  of  all  the  chairs,  whereas 
some  had  been  undelivered  on  the  appointed  days,  before  the  final 
stoppage,  and  without  any  compul^n  upon  the  plaintiffs  not  to 
deliver  them.    A  rule  nm  was  granted. 

Humfreg  and  WiUmore  now  showed  cause.* 

Lord  Campbell,  C.  J.,  delivered  the  judgment  of  the  Court. 

We  ar^  of  opinion  that  the  venjict  found  for  the  plaintiffs  ought  not 
to  be  disturbed.  As  to  the  supposed  misdirecticm:  the  learned  judge 
at  the  trial  did  not  direct  the  jury  that  in  point  of  law  the  engineer 
had  authority  to  bind  the  company,  but  only  left  it  to  the  jury  to 
consider  whether,  in  point  of  fact,  the  company  by  their  mode  of 
dealing  had  authorized  and  sanctioned  his  acts.  His  lordship  in« 
timated  that  he  thought  the  evidence  was  strong  to  show  that  they 
had  done  so,  but  that  it  was  for  the  jury  to  give  the  evidence  its  due 
weight.    The  objection  of  misdirection  therefore  fails. 

Next  we  have  to  consider  whether  the  plaintiffs  were  entitled  to  a 
verdict  on  the  issue  whether  they  were  ready  and  willing  to  execute 
and  perform  the  said  coiltract  according  to  the  said  conditions  and 
stipulations,  in  manner  and  form,  etc.;  and  on  the  issue  whether  the 
defendants  did  refuse  to  accept  or  receive  the  residue  of  the  chairs,  or 
prevent  or  discharge  the  plaintiffs  from  supplying  the  said  residue, 
and  from  the  further  execution  and  performance  of  the  said  contract. 
It  is  not  denied  that  if  the  defendants  would  have  regularly  accepted 
and  paid  for  the  chairs,  the  plaintiffs  would  have  gone  on  regularly 
making  and  delivering  them  according  to  the  contract;  the  objection 
is  that,  although  the  plaintiffs  were  desirous  that  the  contract  should 
be  fully  performed,  yet,  after  receiving  the  notice  that  the  company 
did  not  wish  to  have  any  more  chairs,  and  would  not  accept  any  more, 
they  ceased  to  make  any  more,  insomuch  that  the  residue  which  the 
company  are  alleged  to  have  refused  to  accept  never  were  made. 
The  defendants  contend  that,  as  the  plaintiffs  did  not  make  and 
tender  the  residue  of  the  chairs,  they  cannot  be  said  to  have  been 

» 2  Man.  &  G.  729.  «5  M.  A  W.  475. 

»  4  Exch.  345.    See  McClure  v,  Ripley,  in  Exch.  Ch.,  6  Exdh.  140. 
*  Before  Lord  Campbell,  C.  J.,  Patteson,  Coleridge,  and  Erie,  JJ. 
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was  retraeted;  and  therefore  there  was  a  continuiiig  breach  down  to 
the  time  when  this  action  was  commenced. 

Upon  the  whole,  we  think  we  are  justified,  on  principle  and  without 
trenching  on  any  former  decision,  in  holding  that,  when  there  is  an 
executory  contract  for  the  manufacturing  and  supply  of  goods  from 
time  to  time,  to  be  paid  for.  after  delivery,  if  the  purchaser,  having 
accepted  and  paid  fcv  a  portion  of  the  goods  contracted  for,  gives 
notice  to  the  vendor  not  to  manuf acttire  any  more  as  he  has  no  occa- 
sion for  them  and  will  not  accept  or  pay  for  them,  the  vendor  having 
been  desirous  and  able  to  complete  the  contract,  he  may,  without 
manufacturing  and  tendering  the  rest  of  the  goods,  maintain  an  action 
against  the  purchaser  for  breach  of  contract;  and  that  he  is  entitled 
to  a  verdict  on  pleas  traversing  allegations  that  he  was  ready  and 
willing  to  perform  the  contract,  that  the  defendant  reused  to  accept 
the  residue  of  the  goods,  and  that  he  prevented  and  discharged  the 
plaintiff  from  manufacturing  and  delivering  them. 

We  are  likewise  of  opinion  that,  in  this  case,  the  damages  are  not 
excessive,  as  the  jury  were  justified  in  taking  into  their  calculation 
all  the  chairs  which  remaiiied  to  be  delivered,  and  which  the  defend- 
ant refused  to  accept.  They  were  all  included  in  the  declaration 
and  in  the  issues  joined;  the  time  moitioned  in  the  proposal  for  the 
delivery  of  some  of  them  had  arrived  before  the  notice  was  ^ven; 
but  the  time  of  delivery  was  not  of  the  essence  of  the  contract;  and 
the  obligation  was  still  incumbent  upon  the  d^endants  to  accept 
the  whole  of  the  residue. 

The  rule  must  therefore  be  discharged. 

Ride  discharged,  ^ 

waiver  or  discharge;  we  do  not  feel  any  diCBculty  in  sajying  that  there  was  an|»le 
evidenoe  of  such  waiver  in  the  conversation  referred  to  in  the  plaintiff's  letter 
of  July  1st,  coupled  with  the  whole  tenor  of  the  defendant's  letters. 

''By  an  express  refusal  to  comply  with  the  conditions  of  the  contract  of  purcbase, 
the  defendant  must  be  understood  to  have  said  to  the  plaintiff,  'Tou  need  not 
take  the  trouble  to  deliver  the  cargo  to  me,  when  it  arriveB  at  Bel£E»t,  as  pur- 
chaser, for  I  never  will  become  such;'  and  this  would  be  a  waiver,  at  that  time, 
of  the  delivery,  and,  if  unretracted,  would  dispense  with  the  actual  delvery 
after  arrival. 

"And  if  we  look  at  the  correspondence,  it  is  to  be  inferred  from  it  that  tie  de- 
fendant never  did  mean  to  perform  the  contract  of  purchase  at  all,  and,  conse- 
quently, never  retracted  the  waiver  of  the  delivery  by  the  plaintiff  as  a  vendor.'' 

^  See  also  Lake  Shore,  etc.,  E.  Go.  v.  Richards  (1894),  152  m.  59.-— Eds. 
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In  the  Queen's  Bench^  1853 

[Reported  in  2  Ellis  &  Blackburn,  678] 

DbclajiatioN;  ''for  that,  heretofore,  to  wit  on  12th  April,  1862, 
in  oonsideration  that  plaintiff,  at  the  request  of  defendant,  would 
agree  with  the  defendant  to  enter  into  the  service  and  ^nploy  of  the 
defendant  in  the  capacity  of  a  courier,  on  a  certain  day  then  to  come, 
to  wit,  the  1st  day  of  June,  1862,  and  to  serve  the  defendant  in  that 
capacity,  and  travel  with  him  on  the  Continent  of  Europe  as  a.courior 
for  three  months  certain  from  the  day  and  year  last  aforesaid,  and 
to  be  ready  to  start  with  the  defendant  on  such  travels  otn  the  day 
and  year  last  aforesaid,  at  and  for  certain  wages  or  salary  to  wit," 
£10  per  month  of  such  service,  ''the  defendant  then  agreed  with  the 
plaintiff,  and  then  promised  him,  that  he,  the  defendant,  would  en- 
gage and  employ  the  plaintiff  in  the  capacity  of  a  courier  on  and 
from  the  said  1st  day  of  June,  1862,  for  three  months"  on  these 
terms;  "and  to  start  on  such  travels  with  the  plaintiff  on  the  day 
and  year  last  aforesaid,  and  to  pay  the  plaintiff"  on  these  terms; 
averment  that  plaintiff,  confiding  in  the  said  agreement  and  promise 
of  the  defendant,  "agreed  with  the  defendant"  to  fulfil  these  terms 
on  his  part,  "and  to  be  ready  to  start  with  the  defendant  on  such 
travds  on  the  day  and  year  last  aforesaid,  at  and  for  the  wages  and 
salary  aforesaid."  That,  "from  the  time  of  the  making  of  said  agree- 
ment of  the  said  promase  of  the  defendant  until  the  tune  when  the 
defendant  wrongfully  refused  to  perform  and  broke  his  said  promise, 
and  absolved,  exonerated,  and  discharged  the  plaintiff  from  the  per- 
formance of  his  agreement  as  hereinafter  mentioned,  he,  the  plaintiff, 
was  alwayis  ready  and  willing  to  enter  into  the  service  and  employ 
of  the  defendant,  in  the  capacity  aforesaid,  on  the  said  1st  June,  1862, 
and  to  serve  the  defendant  in  that  capacity,  and  to  travel  with  him 
on  the  Continent  of  Ehuope  as  a  courier  for  three  months  certain 
from  th&  day  and  year  last  aforesaid,  and  to  start  with  the  defendant 
on  such  travels  on  the  day  and  year  last  aforesaid,  at  and  for  the 
wages  and  salary  aforesaid;  and  the  plaintiff,  but  for  the  breach  by  the 
defendimt  of  his  said  promise  as  h^einafter  mentioned,  would,  on  the 
said  ist  June,  1862,  have  entered  into  the  said  service  and  employ 
of  the  defendant  in  the  capacity,  and  upon  the  terms  and  for  the 
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time  aforesaid;  of  all  which  several  premises  the  defendant  alwajrs 
had  notice  and  knowledge,  yet  the  defendant,  not  r^arding  the  said 
agreement,  nor  his  said  promise,  afterward  and  before  the  said  1st 
June,  1852,  wrongfully  wholly  refused  and  declined  to  engage  or 
employ  the  defendant  in  the  capacity  and  for  the  purpose  aforesaid,  on 
or  from  the  said  1st  June,  1852,  for  three  months,  or  on,  from  or  for, 
any  other  time,  or  to  start  on  such  travels  with  the  plaintiff  on  the  day 
and  year  last  aforesaid,  or  in  any  manner  whatsoever  to  perform  or 
fulfil  his  said  promise,  and  then  wrongfully  wholly  absolved,  exoner- 
ated, and  dischaiged  the  plaintiff  from  his  said  agreement,  and  from 
the  performance  of  the  same  agreement  on  his,  the  plaintiff's,  part, 
and  from  being  ready  and  willing  to  perform  the  same  on  the  plain- 
tiff's part;  and  the  defendant  then  wrongfully  wholly  broke,  put  an 
end  to,  and  determined  his  said  promise  and  engagement;"  to  the 
damage  of  the  plamtiff .   The  writ  was  dated  May  22d,  1852. 

Pleas:  1.  That  defendant  did  not  agree  or  promise  in  manner  and 
form,  etc.,  conclusion  to  the  country.   Issue  thereon. 

2.  That  plaintiff  did  not  agree  with  defendant  in  manner  and  form, 
etc.,  conclusion  to  the  country.    Issue  thereon. 

S.  That  plamtiff  was  not  ready  and  willing,  nor  did  defendant 
absolve,  exonerate,  or  dischaige  plaintiff  from  being  ready  and  wQ- 
ling,  in  manner  and  form,  etc.,  conclusion  to  the  country.  Issue 
thereon. 

4.  That  defendant  did  not  refuse  or  decline,  nor  wnnigjhilly  $b- 
solvoi  exonerate,  or  discharge,  nor  wrongfully  break,  put  an  end  to 
or  determine,  in  manner  and  form,  etc.,  conclusion  to  the  country. 
Issue  thereon. 

On  the  trial,  before  Erie,  J.,  at  the  London  sittings  in  last  Easta- 
Term,  it  appeared  that  plaintiff  was  a  courier,  who,  in  April,  1852, 
was  engaged  by  defendant  to  accompany  him  on  a  tour  to  conunence 
on  June  Ist,  1852,  on  the  terms  menti<»ied  in  the  declaration.  On 
May  11th,  1852,  defendant  wrote  to  plaintiff  that  he  had  changed 
his  mind,  and  declined  his  services.  He  refused  to  make  hin  any 
compensation.  The  action  was  commenced  on  May  22d.  The 
plaintiff,  between  the  commencement  of  the  action  and  June  1st, 
obtamed  an  engagement  with  Lord  Ashburton,  on  equally  good 
terms,  but  not  commencing  till  July  4th.  The  defendant's  counsel 
objected  that  there  could  be  no  breach  of  the  contract  before  June  1st. 
The  learned  judge  was  of  a  contrary  opinion,  but  reserved  l^ave  to 
enter  a  non-suit  on  this  objection.  The  other  questions  were  left  to 
the  jury,  who  found  for  plamtiff. 
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Hugh  BiUf  in  the  same  term,  obtained  a  rule  nisi  to  enter  a  non- 
suit or  arrest  the  judgment.   In  last  Trinity  Tenn 

Hannen  showed  cause.  *  *  *  if  one  party  to  an  executory 
contract  gave  the  other  notice  that  he  refused  to  go  on  with  the  bar- 
gain, in  order  that  the  other  side  might  act  upon  that  refusal  in  such 
a  manner  as  to  incapacitate  himself  from  fuelling  it,  and  he  did  so 
act,  the  refusal  could  never  be  retracted;  and,  accordingly,  in  Cort  v. 
Ambergate  &c.  R.  Co.,  17  Q.  B.  127,  this  court  after  considering  the 
cases,  decided  that  in  such  a  case  the  plaintiff  might  recover,  though 
he  was  no  longer  in  a  position  to  fulfil  his  contract.  That  was  a  con- 
tract under  seal  to  manufacture  and  supply  iron  chairs.  The  pur- 
chasers discharged  the  vendors  from  manufacturing  the  goods;  and 
it  was  held  that  an  action  might  be  maintained  by  the  vendors.  It 
is  true,  however,  that  in  that  case  the  writ  was  issued  after  the  time 
when  the  chairs  ought  to  have  been  received.  In  the  present  case, 
if  the  writ  had  been  issued  on  the  2nd  of  June,  Cort  v.  Ambergate  &c. 
R.  Co.  would  have  been  expressly  in  point.  The  question,  therefore, 
comes  to  be:  Does  it  make  any  difference  that  the  writ  was  issued 
before  the  1st  of  June?  If  the  dicta  of  Parke,  B.,  in  Phillpotts  v. 
Evans,  5  M.  &  W.  475,  are  to  be  taken  as  imiversally  applicable  it 
does  make  a  difference;  but  they  cannot  be  so  taken.  In  a  contract 
to  marry  at  a  future  day,  a  marriage  of  the  man  before  that  day  is  a 
breach.  Short  v.  Stone,  8  Q.  B.  358.  The  reason  of  this  is,  that  the 
marriage  is  a  final  refusal  to  go  on  with  the  contract.  It  is  not  on  the 
ground  that  the  defendant  has  rendered  it  impossible  to  fulfil  the 
contoict;  for,  as  was  urged  in  vain  in  Short  v.  Stone,  the  first  wife 
might  be  dead  before  the  day  came«  So  also,  on  a  contract  to  assign 
a  term  of  years  on  a  day  future,  a  previous  assignment  to  a  stranger 
is  a  breach*    Lovelock  v.  Franklyn,  8  Q.  B.  371.    *    *    * 

HiAgh  HiU  and  DeightoUf  contra.  In  Cort  v.  Ambergate  Ac.  R.  Co., 
17  Q.  B.  127,  the  writ  was  taken  out  after  the  time  for  completing  the 
contract.  That  case  is  consistent  with  the  defendant's  position, 
which  is,  that  an  act  incapacitating  the  defendant,  in  law,  from  com- 
pleting the  contract  is  a  breach,  because  it  is  implied  that  the  parties 
to  a  contract  shall  keep  themselves  legally  capable  of  performing  it; 
but  that  an  announcement  of  an  intention  to  break  the  contract  when 
the  time  comes  b  no  more  than  an  offer  to  rescind.  It  is  evidence, 
till  retracted,  of  a  dispensation  with  the  necessity  of  readiness  and 
willingness  on  the  other  side;  and,  if  not  retracted,  it  is,  when  the 
time  for  performance  comes,  evidence  of  a  continued  refusal;  but  till 
then  it  may  be  retracted.    ♦    ♦    *  . 
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LoBD  Campbell,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

On  this  motion  in  arrest  of  judgment,  the  question  arises,  Whether, 
if  there  be  an  agreement  between  A.  and  B.,  whereby  B.  engages  to 
employ  A.  on  and  from  a  future  day  for  a  given  period  of  time,  to 
travel  with  him  into  a  foreign  country  as  a  courier,  and  to  start  with 
him  in  that  capacity  on  that  day,  A.  being  to  receive  a  monthly 
salary  during  the  continuance  of  such  service,  B.  may,  before  the 
day,  refuse  to  perform  the  agreement  and  break  and  renounce  it,  so 
as  to  entitle  A.  before  the  day  to  conmience  an  action  fkgainst  B.  to 
recover  damages  for  breach  of  the  agreement;  A.  having  been  ready 
and  willing  to  perf<»m  it,  till  it  was  broken  and  renounced  by  B. 
The  defendant's  counsel  veiy  powerfully  contended  that,  if  the  plain- 
tiff was  not  contented  to  dissolve  the  contract  and  to  abandon  all 
remedy  upon  it,  he  was  bound  to  remain  ready  and  willing  to  per- 
form it  till  the  day  when  the  actual  employment  as  courier  in  the 
service  of  the  defendant  was  to  begin;  and  that  there  could  be  no 
breach  of  the  agreement  before  that  day  to  give  a  right  of  action. 
But  it  cannot  be  laid  down  as  a  universal  rule  that,  where  by  agree- 
ment an  act  is  to  be  done  on  a  future  day,  no  action  can  be  brought 
for  a  breach  of  the  agreement  till  the  day  for  doing  the  act  has  ar- 
rived. If  a  man  promises  to  marry  a  woman  on  a  future  day,  and 
before  that  day  marries  another  woman,  he  is  instantly  liable  to  an 
action  for  breach  of  promise  of  marriage.  Short  v.  Stone.^  If  a  man 
contracts  to  execute  a  lease  on  and  from  a  future  day  for  a  certiun 
term,  and  before  that  day  executes  a  lease  to  another  for  the  same 
term,  he  may  be  immediately  sued  for  breaking  the  contract.  Foid 
V.  Tiley.'  So,  if  a  man  contracts  to  sell  and  deliver  specific  goods  m 
a  future  day,  and  before  the  day  he  sells  and  delivers  them  to  another, 
he  is  immediately  liaUe  to  an  action  at  the  suit  of  the  person  with 
whom  he  first  contracted  to  sell  and  deliver  them.  Bowdell  v.  Per- 
sons.' One  reason  alleged  in  support  of  such  an  action  is,  that  the 
defendant  has,  before  the  day,  rendered  it  impossible  for  him  to 
perform  the  contract  at  the  day,  but  this  does  not  necessarily  folbw; 
for  prior  to  the  day  fixed  for  doing  the  act,  the  first  wife  may  have 
died,  a  surrender  of  the  lease  executed  might  be  obtained,  and  the 
defendant  might  have  repurchased  the  goods  so  as  to  be  in  a  situa- 
tion to  sell  and  deliver  them  to  the  plaintiff.  Another  reason  may 
be  that,  where  there  is  a  contract  to  do  an  act  on  a  future  day,  there 
is  a  relation  constituted  between  the  parties  in  tiie  meantime  Ijf  the 
contract,  and  that  they  impliedly  promise  that  in  the  meantime 

^8Q.  B.  358.  *6B.  &C.325.  *  10  East,  859. 
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neither  will  do  anytbing  to  the  prejudice  of  the  other  inconsistent 
with  that  relation.  As  an  example,  a  man  and  woman  engaged  to 
marry  are  affianced  to  one  another  during  the  period  between  the 
time  of.  the  engagement  and  the  celebration  of  the  marriage.  In  this 
very  case  of  traveller  and  courier,  from  the  day  of  the  hiring  till  the 
day  when  the  employmeiit  was  to  begin,  they  were  engaged  to  each 
other;  and  it  seems  to  be  a  breach  of  an  implied  contract  if  either  of 
them  renounces  the  engagement.  This  reasoning  seems  in  accord- 
ance with  the  unanimous  decision  of  the  Exchequer  Chamber  in 
Elderton  v.  Emmens,^  which  we  have  followed  in  subsequent  cases 
in  this  Court.  The  declaration  in  the  present  case,  in  allying  a 
breach,  states  a  great  deal  more  than  a  passing  intention  on  the  part 
of  the  defendant  which  he  may  repent  of,  and  could  only  be  proved 
by  evidence  that  he  had  utterly  renounced  the  ccmtract,  or  done 
some  act  which  rendered  it  imposfflble  for  him  to  perform  it.  If  the 
plaintiff  has  no  remedy  for  breach  of  the  contract  unless  be  treats 
the  contract  as  in  force,  and  acts  upon  it  down  to  June  Ist,  1852,  it 
follows  that,  till  then,  he  must  enter  into  no  emplo3anent  which  will 
interfere  with  his  promise  "  to  start  with  the  defendant  on  such  travels 
on  the  day  and  year,''  and  that  he  must  then  be  properly  equipped 
in  all  respects  as  a  courier  for  a  three  months'  tour  on  the  Continent 
of  Europe.  But  it  is  surely  much  more  rational,  and  more  for  the 
benefit  of  both  parties,  that,  after  the  renunciation  of  the  agreement 
by  the  defendant,  the  plaintiff  should  be  at  liberty  to  consider  him- 
self absolved  fiom  any  future  performance  of  it,  retaining  his  right 
to  sue  for  any  damage  he  has  suffered  from  the  breach  of  it.  Thus, 
instead  of  remaining  idle  and  laying  out  money  in  preparations  which 
must  be  useless,  he  is  at  liberty  to  seek  service  under  another  em- 
ployer, which  would  go  in  mitigation  of  the  damages  to  which  he 
would  otherwise  be  entitled  for  a  breach  of  the  contract.  It  seems 
strionge  that  the  defendant,  after  renouncing  the  contract,  and  abso- 
lutely declaring  that  he  will  never  act  und^  it,  should  be  permitted 
to  object  that- faith  is  given  to  his  assertion,  and  that  an  opportunity 
is  not  left  to  him  of  changing  his  mind.  If  the  plamtiff  is  barred  of 
any  remedy  by  entering  into  an  engagement  inconsistent  with  start- 
ing as  a  couri^  with  the  defendant  on  June  1st,  he  is  prejudiced  by 
putting  faith  in  the  drfendant's  assertion,  and  it  would  be  more  con- 
sonant with  principle,  if  the  defiraidant  were  precluded  from  saying 
that  he  had  not  broken  the  contract  when  he  declared  that  he  en- 
tirely renounced  it.  Suppose  that  the  defendant,  at  the  time  of  his 
*  6  Com.  B.  160.    Affirmed  in  Dotn.  Proc.;  EmmenB  y.  Elderton,  4  H.  L.  Ca. 
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renunciation,  had  embarked  on  a  voyage  for  Australia,  so  as  to  render 
it  physically  impossible  for  him  to  employ  the  plaintiff  as  a  courier 
on  the  Continent  of  Europe  in  the  months  of  June;  July,  and  August, 
1852j  according  to  decided  cases,  the  action  might  have  been  brought 
before  June  1st;  but  the  renunciation  may  have  been  founded  on  other 
facts,  to  be  given  in  evidence,  which  would  equally  have  rendered 
the  defendant's  performance  of  the  contract  impossible.  The  man 
who  wrongfully  renounces  a  contract  into  which  he  has  deliberately 
entered  cannot  justly  complain  if  he  is  immediately  sued  for  a  com- 
pensation in  damages  by  the  man  whom  he  has  injured ;  and  it  seems 
reasonable  to  allow  an  option  to  the  injured  party,  either  to  sue  im- 
mediately, or  to  wait  till  the  time  when  the  act  was  to  be  done,  still 
holding  it  as  prospectively  binding  for  the  exercise  of  this  option, 
which  may  be  advantageous  to  the  innocent  party,  and  cannot  be 
prejudicial  to  the  wrongdoer.  An  argument  against  the  action  be- 
fore June  1st  is  urged  from  the  difficulty  of  calculating  the  damages, 
but  this  argument  is  equally  strong  against  an  action  before  Septem- 
ber 1st,  when  the  three  months  would  expire.  In  either  case,  the 
jury  in  assessing  the  damages  would  be  justified  in  looking  to  all 
that  had  happened,  or  was  likely  to  happen,  to  increase  or  mitigate 
the  loss  of  the  plaintiff  down  to  the  day  of  trial.  We  do  not  find  any 
decision  contrary  to  the  view  we  are  taking  of  this  ease.  Leigh  v. 
Patterson  ^  only  shows  that,  upon  a  sale  of  goods  to  be  delivered  at  a 
certain  time,  if  the  vendor  before  the  time  gives  information  to  the 
vendee  that  he  cannot  deliver  them,  having  sold  them,  the  vendee 
may  calculate  the  damages  according  to  the  state  of  the  market 
when  they  ought  to  have  been  delivered.  If  this  was  a  sale  of  specific 
goods,  the  action,  according  to  Bowdell  v.  Parsons,'  might  have 
been  brought  before  that  time,  as  soon  as  the  vendor  had  sold  and 
delivered  them  to  another.  Phillpotts  v.  Evans  '  was  a  similar  case^ 
and  the  only  question  there  was  as  to  the  mode  of  calculating  the 
damages  on  a  breach  of  contract  for  the  sale  and  delivery  of  wheat; 
the  Court  very  properly  holding  that  the  plaintiff  was  entitied  to 
damages  according  to  the  state  of  the  market  when  the  wheat  was 
to  be  delivered;  the  Court  professing  to  proceed  upon  the  rule  laid 
down  in  Startup  v.  Cortazsd,^  where  no  question  arose  as  to  the  right 
to  bring  an  action  before  the  stipulated  day  of  delivery  on  a  renunda- 
tion  of  the  contract.  Parke,  B.,  whose  dicta  are  entitled  to  very 
great  weight,  certainly  does  say  in  Phillpotts  v.  Ehrans,^  with  refer- 

>8Tkunt540.  *5M.ftW.475.  nbid,477. 

«10 East,  359.  •2  C.  M  &.  R.  165. 
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ence  to  the  notice  by  the  defendants  that  they  would  not  accept  the 
com:  '^I  think  no  action  would  then  have  lain  for  the  breach  of  the 
contract,  but  that  the  plaintiffs  were  bound  to  wait  until  the  time 
arrived  for  delivery  of  the  wheat,  to  see  whether  the  defendant  would 
then  receive  it/'  But  the  learned  judge  might  suppose  that  the  notice 
did  not  amount  to  a  renunciation  of  the  contract;  and,  if  he  thought 
that,  after  such  a  renunciation,  the  plaintiffs  were  bound  to  proceed 
with  the  perfoimance  of  the  contract  on  their  part,  and  to  incur  ex- 
pense and  loss  in  tendering  the  wheat  before  they  could  have  any 
remedy  on  the  contract,  we  cannot  agree  with  him.  In  Ripley  v. 
M'Clure  ^  it  is  said  thait,  imder  a  contract  for  the  sale  and  delivery 
of  goods,  a  refusal  to  receive  them  at  any  time  before  they  ought  to 
be  delivered  was  not  necessarily  a  breach  of  the  contract,  but  the 
Court  intimated  no  opinion  upon  the  question  whether,  there  being 
a  contract  to  do  an  act  at  a  future  day,  if  one  party  before  the  day 
renounces  the  contract,  the  other  thereupon  has  a  remedy  for  a 
breach  of  the  contract.  And  they  held  that  a  refusal  by  one  party 
before  the  day  when  the  act  is  to  be  done,  if  unretracted,  would  be 
evidence  of  a  continual  refusal  down  to,  and  inclusive  of,  the  time 
when  the  act  was  to  be  done.^ 

If  it  should  be  held  that,  upon  a  contract  to  do  an  act  on  a  future 
day,  a  renunciation  of  the  contract  by  one  party  dispenses  with  a 
condition  to  be  performed  in  the  meantime  by  the  other,  there  seems 
no  reason  for  requiring  that  other  to  wait  till  the  day  arrives  before 
seeking  his  remedy  by  action,  and  the  only  ground  on  which  the  con- 
dition can  be  dispensed  with  seems  to  be,  that  the  renunciation  may 
be  treated  as  a  breach  of  the  contract. 

Upon  the  whole,  we  think  that  the  declaration  in  this  case  is  suffi- 
cient. It  gives  us  great  satisfaction  to  reflect  that,  the  question  being 
on  the  record,  our  opinion  may  be  reviewed  in  a  court  of  error.  In 
the  meantime  we  must  give  judgment  for  the  plaintiff. 

JudgmerU  for  plaintiff.* 

>4Exdi.345. 

s  Portion  of  opinion  oinitted.*-Ed8. 

*  Of.  Stokes  V.  Maekay  (1805),  147  N.  Y.  223.— Eds. ' 
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FROST  V.  KNIGHT 

In  the  Exchequer  Chamber,  1872 

[Reported  in  Law  Reports,  7  Exchequer,  111] 

The  followmg  judgments  were  delivered : 

CocKBURN,  C.  J.^  This  case  comes  before  us  on  error,  brought  on 
a  judgment  of  the  Coiu-t  of  Exchequer  arresting  the  judgment  in  the 
action  on  a  verdict  given  for  the  plaintiff. 

The  action  was  for  breach  of  promise  of  marriage.  The  promise, 
as  proved,  was  to  many  the  plaintiff  on  the  death  of  the  defendant's 
father.  The  father  still  living,  the  defendant  announced  his  inten- 
tion of  not  fulfilling  his  promise  on  his  father's  death,  and  broke  off 
the  engagement,  whereupon  the  plaintiff,  without  waiting  for  the 
father's  death,  at  once  brought  the  present  action.  The  plaintiff 
having  obtamed  a  verdict,  a  rule  nUi  was  applied  for  to  arrest  the 
judgment,  on  the  ground  that  a  breach  of  the  contract  could  only 
arise  on  the  father's  death,  till  which  event,  no  claim  for  perform- 
ance could  be  made,  and,  consequently,  till  its  occurrence,  no  actioa 
for  breach  of  the  contract  be  maintained.  A  rule  nisi  having  bem 
granted,  a  majority  of  the  Court  of  Exchequer  concurred  in  making 
it  absolute,  Martin,  B.,  dissenting;  and  the  question  for  us  is,  whether 
the  judgment  of  the  majority  was  right. 

The  cases  of  Lovelock  v.  Prankljm  *  and  Short  v.  Stone,'  which 
latter  case  was  an  action  for  breach  of  promise  of  marriage,  had 
established  that  where  a  party  bound  to  the  performance  of  a  con- 
tract at  a  future  time  puts  it  out  of  his  own  power  to  fulfil  it,  an 
action  will  at  once  lie.  The  case  of  Hochster  v.  De  la  Tour,*  upheld 
iti  thid  Court  in  the  Danube  &  Black  Sea  Co.  v.  Xenos  *  went  further, 
and  established  that  notice  of  an  intended  breach  of  a  contract  to  be 
performed  172 /u/tiro  had  a  like  effect. 

The  law  with  reference  to  a  contract  to  be  performed  at  a  future 
time,  where  the  party  bound  to  performance  announces  prior  to  the 
time  his  intention  not  to  perform  it,  as  established  by  the  cases  of 
Hochster  v.  De  la  Tour*  and  the  Danube  &  Black  Sea  Co.  v. 

'  In  this  judgment  Keating  and  Lush,  JJ.,  concurred. 

^8Q.  B.  371.  »/Wd.  358. 

^  2  E.  &  B.  678;  22  L.  J.  (Q.  B.)  455. 

*  13  C.  B.  (N.  S.)  825;  31  L.  J.  (C.  P.)  284. 

« 2  E.  &  B.  67.S;  22  L.  J.  (Q.  B.)  455. 
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Xenos  ^  on  the  one  band,  and  Aveiy  v.  Bowden,^  Raid  v.  Hoskins,' 
and  Barwiek  V.  Buba^  on  the  other,  may  be  thus  stated.  The 
promisee,  if  he  pleases,  may  treat  the  notice  of  intention  as  inopera- 
tive, and  await  the  time  when  the  contract  is  to  be  executed,  and  then 
hold  the  other  party  responsible  for  all  the  consequences  of  non- 
performance; but  in  that  case  he  keeps  the  contract  alive  for  the 
benefit  of  the  other  party  as  well  as  his  own;  he  remains  subject  to 
all  his  own  obligations  and  liabilities  under  it,  and  enables  the  other 
party  not  only  to  complete  the  contract,  if  so  advised,  notwithstand- 
ing his  previous  repudiation  of  it,  but  also  to  take  advantage  of  any 
supervening  circumstance  which  would  justify  him  in  declining  to 
complete  it. 

On  the  other  hand,  the  promisee  may,  if  he  thinks  proper,  treat 
the  repudiation  of  the  other  party  as  a  wrongful  putting  an  end  to 
the  contract,  and  may  at  once  bring  his  action  as  on  a  breach  of  it; 
and  in  such  action  he  will  be  entitled  to  such  damages  as  would  have 
arisen  from  the  non-performance  of  the  contract  at  the  appointed 
time,  subject,  however,  to  abatement  in  respect  of  any  circumstances 
which  may  have  a£forded  him  the  means  of  mitigating  his  loss. 
.  Considering  this  to  be  now  settled  law,  notwithstanding  anything 
that  may  have  been  held  or  said  in  the  cases  of  Phillpotts  v.  Evans  ^ 
and  Ripley  v.  McClxu*e,*  we  should  have  had  no  difficulty  in  applying 
the  principle  of  the  decision  in  Hochster  v.  De  la  Tour  to  the  present 
casie,  were  it  not  for  the  difference  which  undoubtedly  exists  between 
that  case  and  the  present — ^namely,  that,  whereas  there  the  perform- 
iance  of  the  contract  was  to  take  place  at  a.  fixed  time,  here  no  time  is 
fixed,  but  the  performance  is  made  to  depend  on  a  contingency — 
namely,  the  death  of  the  defendant's  father  during  the  lifetime  of  the 
contracting  parties.  It  is  true  that  in  every  case  of  a  personal  obliga^ 
tion  to  be  fulfilled  at  a  future  time,  there  is  involved  the  possible 
contingency  of  the  d^ath  of  the  party  binding  himself,  before  the  time 
of  perfonnance  arrives;  but  here  we  have  a  further  contingency  de- 
pending on  the  life  of  a  third  person,  during  which  neither  party  can 
claim  performance  of  the  promise.  This  being  so,  we  thought  it  right 
to  take  time  to  con^der  whether  an  action  would  lie  before  the  death 
of  the  defendant's  father  had  placed  the  plaintiff  in  a  position  to 
claim  the  fulfilment  of  the  defendant's  promise.   • 

'  13  C.  B.  (N.  S.)  825;  Si  L.  J.  (C.  P.)  284. 

» 5  E.  &  B.  714;  26  L.  J.  (Q.  B.)  3. 

» 6  E.  &  B.  953;  26  L.  J.  (0-  B.)  5.    *  2  C.  B.  (N.  S.)  563;  26.L.  J.  (C.  P.)  280. 

» 6  M.  A  W.  475.  M  Ex.  at  p.  359. 
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After  full  consideration  we  are  of  opinion  that,  notwithstanding 
the  distinguishing  circumstance  to  which  I  have  referred,  this  case 
falls  within  the  principle  of  Hochster  v.  De  la  Tour,  and  that,  con- 
sequently, the  present  action  is  well  brought. 

The  considerations  on  which  the  decision  in  Hochster  v.  De  la 
Tour  is  founded  are  that  the  announcement  of  the  contracting  party 
of  his  intention  not  to  fulfil  the  contract  amounts  to  a  breach,  and  that 
it  is  for  the  common  benefit  of  both  parties  that  the  contract  shall 
be  taken  to  be  broken  as  to  all  its  incidents,  including  non-perf  ormanoe 
at  the  appointed  time;  as  by  an  action  being  brought  at  once,  and  the 
damages  consequent  on  non-performance  being  assessed  at  the  earliest 
moment,  many  of  the  injurious  effects  of  such  non-performanoe  may 
possibly  be  averted  or  mitigated. 

It  is  true,  as  is  pointed  out  by  the  Lord  Chief  Baron,  in  his  judgment 
in  this  case,  that  there  can  be  no  actual  breach  of  a  contract  by  reason 
of  non-performance  so  long  as  the  time  for  performance  has  not  yet 
arrived.  But,  on  the  other  hand,  there  is — and  the  decision  in  Hoch- 
ster V.  De  la  Tour  proceeds  on  that  assumption — a  breach  of  the  con- 
tract when  the  promisor  repudiates  it  and  declares  he  will  no  longer 
be  bound  by  it.  The  promisee  has  an  inchoate  right  to  the  perfoim- 
ance  of  the  bargain,  which  becomes  complete  when  the  time  for  per- 
formance has  arrived.  In  the  meantime  he  has  a  r^t  to  have  the 
contract  kept  open  as  a  subsisting  and  effective  contract.  Its  unim« 
paired  and  unimpeached  efficacy  may  be  essential  to  his  interests.  His 
rights  acquired  under  it  may  be  dealt  with  by  him  in  various  ways  for 
his  benefit  and  advantage.  Of  all  such  advantage  the  repudiation  d 
the  contract  by  the  other  party,  and  the  announcement  that  it  never 
will  be  fulfilled,  must  of  course  deprive  him.  It  is  therefore  quite  right 
to  hold  that  such  an  announcement  amounts  to  a  violation  of  tke 
contract  in  omnibus,  and  that  upon  it  the  promisee,  if  so  minded,  nuy 
at  once  treat  it  as  a  breach  of  the  entire  contract,  and  bring  his  action 
accordingly. 

The  contract  having  been  thus  broken  by  the  promises,  and 
treated  as  broken  by  the  promisee,  performance  at  the  appointed 
time  becomes  excluded,  and  the  breach  by  reason  of  the  future  non- 
performance becomes  virtually  involved  in  the  action  as  one  of  the 
consequences  of  the  repudiation  of  the  contract;  and  the  eventual 
non-performance  may  therefore,  by  anticipation,  be  treated  as  a  csuse 
of  action,  and  damages  be  assessed  and  recovered  in  respect  of  it, 
though  the  time  for  performance  may  yet  be  remote. 

It  is  obvious  that  such  a  course  must  lead  to  the  convenienoe  of 
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both  parties;  and  though  we  should  be  unwillmg  to  found  our  opinion 
on  grounds  of  convenience  alone,  yet  the  latter  tend  strongly  to  sup- 
port the  view  that  such  an  action  ought  to  be  admitted  and  upheld. 
By  acting  on  such  a  notice  of  the  intention  of  the  promisor,  and  taking 
timely  measures,  the  promisee  may  in  many  cases  avert,  or  at  all 
events  materially  lessen,  the  injurious  effects  which  would  otherwise 
flow  from  the  non-fulfilment  of  the  contract;  and  in  assessing  the 
damages  for  breach  of  performance,  a  juiy  will  of  course  take  into 
account  whatever  the  plaintiff  has  done,  or  has  had  the  means  of 
doing,  and,  as  a  prudent  man,  ought  in  reason  to  have  done,  whereby 
his  loss  has  been,  or  would  have  been,  diminished. 

It  appears  to  us  that  the  foregoing  considerations  apply  to  the 
case  of  a  contract  the  performance  of  which  is  made  to  depend  on  a 
contingency,  as  much  as  to  one  in  which  the  performance  is  to  take 
place  at  a  future  time;  and  we  are,  therefore,  of  opinion  that  the 
principle  of  the  decision  of  Hochster  v.  De  la  Tour  is  equally  applica- 
ble to  such  a  case  as  the  present. 

It  is  next  to  be  observed,  that  the  law  as  settled  by  Hochster  v. 
De  la  Tour  and  Danube  &  Black  Sea  Co.  v.  Xenos  is  obviously  quite 
as  applicable  to  a  contract  in  which  personal  status  or  personal  rights 
are  involved,  as  to  one  relating  to  commercial  or  pecuniary  interests. 
Indeed,  the  contract  of  marriage  appears  to  afford  a  striking  illustra- 
tion of  the  expediency  of  holding  that  an  action  may  be  maintained 
on  the  repudiation  of  a  contract  to  be  performed  infuturo.  On  such 
a  contract  being  entered  into,  not  only  does  a  right  to  its  completion 
arise  with  reference  to  domestic  relations  and  possibly  pecuniary 
advantages,  as  also  to  the  social  status  accruing  on  marriage,  but  a 
new  status,  that  of  betrothment,  at  once  arises  between  the  parties. 
This  relation,  it  is  true,  has  not,  by  the  law  of  England,  the  same  im- 
portant consequences  which  attached  to  it  by  the  canon  law  and  the 
law  of  many  other  countries.  Nevertheless,  it  carries  with  it  conse- 
quences of  the  utmost  importance  to  the  parties.  Each  becomes 
bound  to  the  other;  neither  can,  consistently  with  such  a  relation, 
enter  into  a  similar  engagement  with  another  person;  each  has  an 
implied  right  to  have  this  relation  continued  till  the  contract  is 
finally  accomplished  by  marriage.  To  the  woman,  more  especially, 
it  is  all-important  that  the  relation  shall  not  be  put  an  end  to.  In- 
dependently of  the  mental  pain  occasioned  by  the  abrupt  termination 
of  such  an  engagement,  the  fact  of  its  existence,  if  followed  by  such 
a  termination,  must  necessarily  operate  to  her  serious  disadvantage. 
During  its  continuance  others  will  naturally  be  deterred  from  ai>- 


860  OPERATION  OF  CONTRACTS 

pioaching  her  with  matrimonial  intentions;  nor  could  she  admit  ol 
such  approaches,  if  made;  while  the  breaking  off  of  the  engagement 
is  too  apt  to  cast  a  slur  upon  one  who  has  been  thus  treated.   We  see, 
therefore,  every  reason  for  applying  the  principle  of  Hochster  v.  De 
la  Tour  to  such  a  case,  and  for  holding  the  contract,  if  repudiated,  to 
be  broken,  not  only  in  its  present,  but  also  in  its  ultimate  obligaticMis 
and  consequences.    To  hold  that  the  aggrieved  party  must  wait  till 
the  time  fixed  for  marrying  shall  have  arrived,  or  the  event  on  which 
it  is  to  depend  shall  have  happened,  would  have  the  effect  of  aggravat- 
ing the  injury,  by  preventing  the  party  from  forming  any  other  union, 
and  by  reason  of  advancing  age  rendering  the  probability  of  such  a 
union  constantly  less.    It  has  been  suggested,  indeed,  that  the  desire 
of  marrying  and  the  happiness  to  be  expected  from  it  diminish  with 
advancing  years,  and,  therefore,  that  when  by  the  terms  of  the  con- 
tract marriage  is  only  to  take  place  at  a  remote  time,  the  value  of  the 
marriage  and  the  damages  to  be  recovered  for  a  breach  of  the  promise 
would  be  less  if  the  refusal  were  made  when  the  time  for  marrying  was 
accomplished;  and  that,  consequently,  an  action  ought  not  to  be 
allowed  till  the  time  when  the  fulfilment  of  the  contract  could  have 
been  claimed.    We  cannot  concur  in  this  view.    We  think  that,  h 
estimating  the  amount  of  injury  done  and  of  the  compensation  to  be 
made  for  it,  if  the  contract  were  broken  when  the  time  for  marryiig 
had  arrived,  the  wasted  years  and  the  impossibility  of  forming  any 
other  engag^nent  during  the  intermediate  time  should  be  taken  into 
account,  and  not  merely  the  age  of  the  parties  and  the  then  existing 
value  of  the  marriage.    It  is,  therefore,  manifest  that  it  is  better  for 
both  parties — ^for  the  party  intending  to  break  the  contract,  as  well  as 
for  the  party  wronged  by  the  breach  of  it — ^that  an  eiq>ress  repudiation 
of  the  contract  should  be  treated  as  a  vidation  of  it  in  all  its  incideits, 
and  should  give  the  right  to  the  party  wronged  to  bring  an  actioi  at 
once,  and  have  the  damages  assessed  at  the  earliest  moment.   No  one 
can  doubt  that,  morally  speaking,  a  party  who  determines  to  bieak 
off  a  matrimonial  engagement  acts  far  more  commendably  if  he  at 
once  gives  notice  of  his  intention,  than  if  he  keeps  that  intention 
secret  till  the  time  for  fulfilling  the  promise  has  come.    The  reason 
is  that  the  giving  such  notice  at  the  earliest  mcmient  tends  to  mitigate, 
while  the  delay  in  giving  it  necessarily  aggravates,  the  injury  d  the 
party  wroi^ed. 

It  has  been  urged  that  there  must  be  great  difficulty  in  thus  assess- 
ing damages  prospectively.  But  this  must  always  be  more  or  less  the 
case  whenever  the  principle  of  Hochster  v.  De  la  Tour  comes  to  be 
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iq)plied.  It  would  equally  exist  Yrb&e  one  of  the  parties,  by  manying 
another  person,  gave  rise,  as  in  the  case  of  Short  v.  Stone,  to  an  im- 
mediate right  of  action.  It  cannot  be  said  that  the  difficulty  is  by  any 
means  insuperable,  and  the  advantages  resulting  from  the  application 
of  the  principle  of  Hochster  v.  De  la  Tour  are  quite  sufficient  to  out- 
weigh any  inconvenience  arising  from  the  difficulty  of  assessing  the 
damages. 

We  are  struck  by  the  fact  that  the  Lord  Chief  Baron,  while  holding 
that  the  present  action  would  not  lie,  expressed  an  opinion  that  the 
wrong  done  by  the  repudiation  of  a  contract  of  marriage  might  be 
made  the  foundation  of  an  action  on  the  case,  in  which  the  facts  should 
be  set  forth.  But  as  the  rights  and  obligations  of  the  parties  arise 
here  entirely  out  of  the  contract,  we  have  a  difficulty  in  seeing  how 
such  an  action  could  be  maintained.  But  be  that  as  it  may,  as  in 
such  an  action  as  is  thus  suggested  the  damages  would  have  to  be 
ascertained  with  reference  to  the  same  facts  and  the  same  considera- 
tions as  in  an  action  brou^t  on  the  contract,  it  seems  to  us  by  far  the 
simpler  course,  the  case  being,  as  it  seems  to  us  for  the  reasons  we  have 
given,  clearly  within  the  decision  in  Hochster  v.  De  la  Tour,  to  hold 
that  the  present  action  for  breach  of  the  contract  may  be  maintained, 
and  that  in  it  the  plaintiff  is  entitled  to  recover  damages  in  respect  of 
the  non-fulfilment  of  the  promise  as  though  the  death  of  the  defend- 
ant's father — the  event  on  which  the  fulffiment  was  to  depend — ^had 
actually  occurred. 

We  arie  therefore  of  opinion  that  the  judgment  of  the  Court  of 
Exchequer  must  be  reversed. 

Judgment  reversed.^ 


DANIEI^  V,  NEWTON 

In  the  Supreme  Judicial  Court  of  Massachusetts,  1874 

[Reported  in  114  Massachusetts,  530] 

Wells,  J.  This  action  is  for  breach  of  an  agreement  in  writing, 
under  seal,  for  the  purchase  of  certain  land  from  the  plaintiff  by  the 
defendants.  The  time  for  performance  is  indicated  by  two  clauses; 
one  that  ^'said  premises  aj:^  to  be  conveyed  within  thirty  days  from 
this  date;''  the  other  that  ''in  case  the  said  parties  of  the  second  part 

1  Concuiring  opinion  oi  Byles,  J.,  omitted; — Eds. 
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should  fail  to  sell  their  estate  at  the  erpiration  of  the  thirty  days^ 
then  we  agree  to  extend  this  agreement  for  thirty  days."  The  infer- 
ence from,  the  latter  clause  is  that  the  defendants  were  to  have  the 
whole  thirty  days  for  perfonnance  on  their  part,  and,  in  the  contin- 
gency mentioned,  thirty  days  more.  Such  was  the  effect  given  to 
the  terms  of  the  written  instrument^  by  the  ruling  at  the  trial,  and 
we  think  correctly. 

The  plaintiff  relied  upon  a  supposed  breach  of  ibe  agreement  by 
the  defendants  within  the  thirty  days;  to  wit,  May  29th,  the  writ- 
ing being  dated  May  15th,  and  thereupon  had  brought  his  action 
May  30th.  The  ruling  of  the  Court  upcm  this  point  was  that  if  the 
defendants  **  fixed  a  day,  within  said  thirty  days,  for  the  perfonnance 
of  said  agreement  by  the  respective  parties,  and  the  plaintiff  was 
then  ready  to  perform  his  part,  and  the  defendants  then  refused 
absolutely  to  perform  said  agreement  on  their  part,  then  or  at  any 
other  time,  that  would  be  a  breach  of  the  agreement  on  their  part 
for  which  the  plaintiff  can  maintain  this  action." 

We  do  not  understand  this  ruling  to  have  been  based  upon  the 
supposition  of  an  oral  agreement  in  regard  to  the  time  of  performance 
varying  the  terms  of  the  written  instrument  as  an  executory  contract 
It  would  have  been  clearly  erroneous  in  that  aspect;  first,  becausd 
no  such  substituted  agreement  is  set  forth  in  the  declaration;  secondl/, 
because  such  an  oral  agreement  in  regard  to  land  would  be  within 
the  Statute  of  Frauds,  and  could  not  be  so  enforced. 

Subsequent  oral  agreements  in  regard  to  the  mode  and  time  of 
performance  of  written  contracts  relating  to  land,  are  doubtless  ad- 
missible to  affect  the  question  whether  the  conduct  of  either  par^, 
as  proved,  constitutes  a  breach  of  his  written  agreement.  In  tiat 
aspect,  the  evidence  adduced  by  the  plaintiff  in  this  case  was  can- 
petent,  and  might  have  warranted  the  jury  in  finding  a  breach  of  the 
contract  by  the  defendants,  if  they  did  not  revoke  their  refusal  within 
the  thirty  days,  even  without  any  further  offer  to  perform  on  the 
part  of  the  plaintiff. 

The  action  having  been  brought  immediately  upon  the  refisal, 
and  within  the  time  allowed  for  performance  by  tihe  terms  of  the 
written  contract  sued  upon,  the  effect  of  the  ruling  was  that  an  dbso- 
lute  refusal  of  performance,  purporting  and  intended  to  be  a  refusal 
to  fulfil  the  contract  at  any  time,  would  be  of  itself  a  breach  of  aeon- 
tract,  for  acts  to  be  done  within  a  time  not  yet  expired,  so  thit  an 
action  would  lie  forthwith.  The  proposition  involved  in  this  nling, 
to  wit,  that  there  may  be  a  breach  of  contract,  giving  a  presentri^t 
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of  action,  before  the  performance  is  due  by  its  tennsj  seems  to  have 
been  adopted  by  recent  English  decisions.  Frost  v.  Knight,  L.  R. 
7  Ex.  Ill  (1872) ;  Hochster  v.  De  la  Tour,  2  E.  A  B.  678  (1853). 

It  is  said  to  be  applicable,  not  only  in  cases  where  perfonnance 
has  been  rendered  impossible  by  the  voluntary  conduct  of  the  party, 
as  in  agreements  for  marriage  or  conveyance  qf  land,  by  marriage  or 
conveyance  to  another,  and  by  way  of  exception  to  the  general  rule 
formerly  maintained,  but  to  the  full  extent  of  a  general  rule;  so  that 
an  absolute  and  unqualified  declaration  of  a  purpose  not  to  fulfil  or 
be  held  by  the  contract,  made  by  one  party  to  the  other,  may  be 
treated  as  of  itself  a  present  breach  of  the  contract  by  repudiation, 
as  well  before  as  after  the  time  stipulated  for  its  fulfilment  by  such 
party.  The  point  was  elaborately  discussed  in  Frost  v.  Knight,  by 
Lord  Ck>ckbum,  C.  J.,  and  the  principle  evolved  is  expressed  in  these 
propositions  on  page  114: 

"The  promisee  has  an  inchoate  right  to  the  performance  of  the 
bargain,  which  becomes  complete  when  the  time  for  perfonnance 
has  furived.  In  the  meantime  he  has  a  right  to  have  the  contract 
kept  open  as  a  subsisting  and  effective  contract.  Its  unimpaired 
and  unimpeached  eflScacy  may  be  essential  to  his  interests.  His 
rights  acquired  under  it  may  be  dealt  with  by  him  in  various  ways 
for  his  benefit  and  advantage." 

"The  Contract  having  been  thus  broken  by  the  promisor  and 
treated  as  broken  by  the  promisee,  performance  at  the  appointed 
time  becomes  excluded,  and  the  breach  by  reason  of  the  future  non- 
performance becomes  virtually  involved  in  the  action  as  one  of  the 
consequences  of  the  repudiation  of  the  contract;  and  the  eventual 
non-performance  may  therefore;  by  anticipation,  be  treated  as  a 
cause  of  action,  and  damages  be  assessed  and  recovered  in  respect 
of  it,  though  the  time  for  performance  may  yet  be  remote." 

The  first  of  these  two  propositions  would  apply  with  peculiar  force 
to  commercial  paper,  especially. if  its  repudiation  by  the  maker  were 
made  public.  We  see  no  reason  for  a  distinction  which  should  ex- 
clude it  from  the  same  rule  that  applies  to  other  promises  in  writing, 
in  respect  to  what  will  constitute  a  breach  of  the  principal  contract 
between  the  maker  and  payee.  We  are  not  aware,  however,  that 
any  decision  has  carried  out  the  rule  by  applying  it  to  such  contracts, 
and  we  doubt  if  the  learned  jurists  who  propounded  it  would  have 
been  willing  to  follow  it  to  that  extent. 

The  doctrine  has  never  been  adopted  in  this  Commonwealth,  nor 
has  it  received  any  recognition,  so  far  as  we  are  able  to  learn,  beyond 
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that  in  Heard  v.  Bowers,  23  Pick.  465,  460.  The  Court  in  that  case 
refer  to  Ford  v.  Tiley,  6  B.  &  C.  325,  327,  and  5  Vin.  Ab.  224;  the 
doctrine  announced  in  -Ford  v.  Tiley  being,  as  it  appears  to  us,  an 
erroneous  application  of  the  maxims  contained  in  Viner. 

A  renunciation  of  the  agreement,  by  declarations  or  inconsistent 
conduct,  before  the  time  of  performance,  may  give  cause  for  treat- 
ing it  as  rescinded,  and  excuse  the  other  party  from  making  ready 
for  performance  on  his  part,  or  relieye  him  iTom  the  necessity  of 
offering  performance  in  order  to  enforce  his  rights.  It  may  destroy 
all  capacity  of  the  party,  so  disavowing  its  oMigations,  to  assert 
rights  under  it  afterward,  if  the  other  party  has  acted  upon  such  dis- 
avowal. But  we  are  unable  to  see  how  it  can,  of  itself,  constitute  a 
present  violation  of  any  legal  rights  of  the  other  party,  or  confer  upon 
him  a  present  right  of  action.  An  executory  contract  ordinarily  con- 
fers no  title  or  interest  in  the  subject-matter  <rf  the  agreement.  Until 
the  time  arrives  when,  by  the  terms  of  the  agreemoit,  he  is  or  might 
be  entitled  to  its  performance,  he  can  suffer  no  injury  or  deprivation 
which  can  form  a  ground  of  damages.  There  is  neither  violation  of 
right,  nor  loss  upon  which  to  found  an  action.  The  true  rule  seems  to 
us  to  be  that  in  order  to  charge  one  in  damages  for  breach  of  an  exec- 
utory personal  contract,  the  other  party  must  show  a  refusal  or  neg- 
lect to  perform,  at  a  time  when  and  under  conditions  such  that  he  i$ 
or  might  be  entitied  to  require  performance.  Frazier  v.  Cushmaii,' 
12  Mass.  277;  Pomroy  v.  Gold,  2  Met.  500;  Hapgood  v.  Shaw,  106 
Mass.  276;  Carpenter  v.  Holcomb,  105  Mass.  280.  Such  undoubt- 
edly was  the  interpretation  of  the  common  law  in  all  the  earlier  de- 
cisions. Pfaillpotts  V.  Evans,  5  M.  &  W.  475;  Ripley  v.  M'Cluie, 
4  Exch.  345;  Lovelock  v.  Franklyn,  8  Q.  B.  371. 

The  case  of  Ford  v.  Tiley,  6  B.  &  C.  325,  cited  in  Heard  v.  Boweis, 
was  an  action  on  an  agreement  of  the  defendant  that  he  would,  aa 
soon  as  be  should  become  possessed  of  a  certain  public  house,  execute 
a  lease  thereof  to  the  plsdntiff  for  a  term  of  years  from  December  21st, 
1825.  There  was,  in  fact,  an  outstanding  lease  of  the  premises  to 
another,  to  expire  at  midsummer,  in  1827.  Before  that  term  expiied, 
the  defendant  joined  with  the  trustees,  who  held  the  legal  title,  in  a 
lease  to  another  party  for  twenty-three  years.  It  was  held  to  be  a 
breach  of  his  agreement  with  the  plaintiff,  for  which  an  action  w^uld 
lie  at  once,  because  the  defendant  had  ^v^i  up  his  right  to  have  the 
possession,  and  put  it  out  of  his  power,  so  long  as  his  own  lease  for 
twenty-three  years  should  last.  It  does  not  appear  that  the  suit  was 
brought  before  December  2l8t,  1825;  nor  that  the  time  when  the 
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d^endant  would  become  possessed  was  mentioned  in  the  agreement. 
It  was  not  the  case  of  an  agreement  to  make  a  lease  at  a  named 
future  day.  The  outstanding  lease  was  an  extrinsic  fact,  merely  af- 
fecting the  occurrence  of  the  contingency  upon  which  the  perform- 
ance of  the  agreement  depended;  it  had  no  other  force  in  the  contract. 
When,  therrfore,  the  defendant  made  a  lease  to  a  stranger,  he  could 
no  longer  say  that  he  was  prevented  from  becoming  possessed  by 
the  outstanding  previous  lease,  because  he  had  put  it  out  of  his 
power  to  come  into  .possession,  if  that  were  surrendered  or  otherwise 
terminated.  The  plaintiffs'  right  to  have  a  lease  presently  was  sub- 
ject only  to  a  contingency,  of  which  the  defendant  had  no  longer  the 
ability  to  avail  himself.  The  judgment  accords  with  the  rule  we  have 
indicated.  But  in  giving  judgment,  Bayley,  J.,  citing  1  Rol.  Ab.  248; 
5  Vm.  Ab.  225;  21  Ed.  IV.  55,  and  Co.  Litt.  221b,  proceeds  to  say: 
''Now  if  the  feoffment  of  a  stranger  before  the  day  be  a  breach  of  a 
condition  to  enfeoff  J.  S.  at  a  given  day,  the  granting  of  a  lease  to  a 
stranger  before  the  day  will  be  a  breach  of  a  contract  to  grant  a 
lease  to  J.  S.  at  a  given  day,  and  a  fortiori  will  it  be  a  breach  so  long 
as  the  lease  to  such  stranger  remains  in  force." 

It  seems  to  us,  however,  that  the  reasoning  from  conditions  of 
forfeiture  or  defeasance  to  executory  contracts  is  illogical.  If  one, 
having  an  estate  on  condition,  by  his  own  act  in  dealing  with  the 
estate,  puts  it  out  of  his  power  to  perform  or  comply  with  the  condi- 
tion, he  does  what  is  inconsistent  with  the  terms  upon  which  alone 
he  has  the  estate;  and  his  grantor  may  reenter,  even  before  the  time 
of  stipulated  performance,  not  because  of  a  new  right  acquired  by 
the  terms  of  the  agreement,  but  because  the  right  of  the  other  party 
having  become  forfeited  or  extinguished  by  his  breach  of  the  condi- 
tion, or  violation  of  the  terms  of  his  tenancy,  the  grantor  or  feoffer 
is  restored  to  his  former  estate  and  right.  It  is  by  virtue  of  that  right 
or  title  that  he  enters,  the  other  party  being  no  longer  able  to  avail 
himself  of  his  conditional  estate  or  right.  The  analogy  holds  good 
if  the  plaintiff's  right  to  require  performance  of  the  agreement  awaits 
only  a  contingency  which  the  d^endant  removes  by  making  it  im- 
possible, which  was  the  real  case  in  Ford  v.  Tiley.  It  gives  no  sup- 
port to  the  very  different  proposition  that,  in  a  contract  to  be  per- 
formed cm  a  given  day,  the  voluntary  disability  of  one  party  will 
entitle  the  other  to  require  performance,  or  to  have  an  aotion  for  non- 
perfonnance,  before  that  day  arrives. 

The  distinction  is  recognised  by  the  authorities  referred  to  by 
Bayley,  J.    Lord  Coke  says:  "And  herein  a  diversity  is  to  be  ob- 
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served  between  a  disability  for  a  time  on  the  part  of  the  feoffee^  and 
a  disability  for  a  time  on  the  part  of  the  feoffor."  In  the  <me  case, 
albeit  ''a  certain  day  be  limited,  yet  the  feoffee  being  once  disabled 
is  ever  disabled."  "And  the  reason  of  the  diversity  is,  for  that, 
as  Littleton  saith,  maintenarU  by  the  disability  of  the  feoffee,  the 
condition  is  broken,  and  the  feoffor  may  enter,  but  so  it  is  not  by  the 
disability  of  the  feoffor,  or  his  heirs;  for  if  they  perfonn  the  condition 
within  the  time,  it  is  sufficient,  for  that  they  may  at  any  time  per- 
form the  condition  before  the  day."  Co.  Litt.  221b;  5  Yin.  Ab.  224, 
Condition,  B.  c. 

We  have  examined  with  care  the  opinions  of  Lord  Chi^  Justice 
Cockbum  in  Frost  v.  Knight,  and  of  Lord  Campbell  in  Hochster  v. 
De  la  Tour,  and  we  are  not  convinced  that  the  conclusions  at  which 
they  arrive  are  founded  in  sound  principles  of  jurisprudence,  or  sus- 
tained by  the  authorities  cited  in  their  support.^ 

Throughout  the  whole  discussion,  both  in  Hochster  v.  De  la  Tour 
and  Frost  v.  Knight,  the  question  as  to  what  conduct  of  the  defend- 
ant will  relieve  the  plaintiff  from  the  necesraty  of  showing  readiness 
and  an  offer  to  perfonn  at  the  day,  in  order  to  make  out  a  breach  by 
the  other,  appears  to  us  to  be  confounded  with  that  of  the  plaintiff's 
cause  of  action ;  or  rather,  the  question,  in  what  consists  the  plaintiff's 
cause  of  action,  is  lost  sight  of;  the  Court  dealing  only  with  the  con- 
duct of  the  defendant  in  repudiating  the  obligations  of  his  con* 
tract. 

Much  aigument  is  expended  in  both  cases  upon  the  ground  of 
convenience  and  mutual  advantage  to  the  parties  from  the  rule 
sought  to  be  established.  But  before  that  argument  can  propeily 
have  weight,  the  point  to  be  reached  must  first  be  shown  to  be  cod- 
sistent  with  logical  deductions  from  the  strictiy  l^al  aspects  of  tiie 
case.  The  legal  remedy  must  be  founded  on  some  present  legal  ri^t, 
and  must  conform  to  the  nature  of  that  right.  Until  the  plaintiff 
has  either  suffered  loss  or  wrong  in  respect  of  that  which  has  already 
vested  in  him  in  right,  or  has  been  deprived  of  or  prevented  from  ac- 
quiring that  which  he  is  entitled  to  have  or  demand,  he  has  no  gromd 
on  which  to  seek  a  remedy  by  way  of  reparation.  The  conduct  of  the 
defendant  is  no  wrong  to  the  plaintiff  until  it  actually  invades  some 
right  of  his.  Actual  injury  and  not  anticipated  injury  is  the  ground 
of  legal  recovery.  The  plaintiff's  rights  are  invaded  by  repudiation 
of  the  contract  only  when  it  produces  the  effect  of  non-performance, 
or  prevaits  him  from  entering  upon  or  completing  performance  oa  his 

^  Portion  of  opinioa  omitted. — ^Eds. 
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part,  at  a  time  when  and  in  the  manner  in  which  he  is  entitled  to  per- 
form it  or  to  have  it  performed. 

That  this  is  the  natural  and  ordinary  rule  seems  to  be  recognized 
by  Lord  Campbell,  when  he  declares  that  "it  cannot  be  laid  down  as 
a  universal  rule,"  and  proceeds  to  point  out  exceptions.  And  Lord 
Cockbum,  C.  J.,  concedes  it  to  be  true  "that  there  can  be  no  actual 
breach  of  a  contract  by  reason  of  non-performance,  so  long  as  the 
time  for  performance  has  not  yet  arrived.'*  L.  R.  7  Ex.  114.  But 
preceding  "inchoate  right''  is  discovered,  and  a  corresponding  ob- 
ligation implied,  upon  which  there  may  be  held  to  be  "a  breach  of  the 
contract  when  the  promisor  repudiates  it  and  declares  he  will  no 
longer  be  bound  by  it." 

In  Hochster  v.  De  la  Tour,  Lord  Campbell  assigns,  as  one  reason 
for  the  decision,  that  in  case  of  employment  as  courier,  and  of  promise 
to  marry,  a  relation  is  established  between  the  parties  by  the  contract, 
even  before  the  time  of  performance;  "they  impliedly  promise  that 
in  the  mean  time  neither  will  do  anything  to  the  prejudice  of  the  other 
inconsistent  with  that  relation;"  and  "it  seems  to  be  a  breach  of  an 
implied  contract  if  either  of  them  renoimces  the  engagement."  In 
Frost  V.  Knight,  the  Lord  Chief  Justice  remarks  of  the  promise  to 
marry:  "On  such  a  contract  being  entered  into,  not  only  does  a  right 
to  its  completion  arise  with  reference  to  domestic  relations  and 
possibly  pecuniary  advantages,  as  also  to  the  social  status  accruing 
on  marriage,  but  a  new  status,  that  of  betrothment,  at  once  arises 
between  the  parties."  "Each  becomes  bound  to  the  other;  neither 
can,  consistently  with  such  a  relation,  enter  into  a  similar  ^igagement 
with  another  person;  each  has  an  implied  right  to  have  this  relation 
continued  till  the  contract  is  finally  accomplished  by  marriage." 

These,  however,  are  considerations  which  touch  the  interpretation 
and  effect  of  the  particular  kind  of  contract;  and  so  far  as  they  tend 
to  sustain  the  decisions  upon  the  ground  of  implied  obligations 
arising  and  requiring  observance  at  once  upon  entering  into  the  rela- 
tion by  means  of  such  a  contract,  they  also  tend  to  remove  the  deci- 
sions themselves  out  of  the  range  of  the  question  we  are  now  dis- 
cussing. If  there  be  sound  reason  to  deduce  from  a  promise  to  marry, 
or  to  employ  in  a  special  capacity,  at  a  future  time,  present  obligations 
of  implied  contract,  upon  which  an  action  may  be  foimded,  in  which 
the  breach  of  the  entire  agreement  "by  reason  of  the  future  non- 
performance" will  be  "virtually  involved,"  "as  one  of  the  conse- 
quences of  the  repudiation  of  the  contract,"  it  surely  is  not  sound 
reasoning  by  means  of  that  process  to  arrive  at  the  conclusion  that 
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all  contracts,  having  a  future  day  for  their  performance,  include  like 
rights  and  obligations,  so  as  to  enable  one  party  to  sue  at  once,  as 
for  a  breach,  whenever  the  other  announces  beforehand  his  purpose 
of  future  non-fulfihnent.  If  this  is  the  result,  as  it  appears  to  be,  of 
the  English  decisions  referred  to,  or  of  the  reasoning  in  those 
cases,  we  cannot  accede  to  it.  We  have  no  occasion  now  to  deter- 
mine what  may  be  the  rule,  where  the  contract  may  fairly  be  in* 
terpreted  as  establishing  between  the  parties  a  present  relation  of 
mutual  obligations,  because  we  are  of  opinion  that  no  such  implied 
obligations  can  be  engrafted  upon  the  contract  in  the  present  case. 
It  simply  binds  the  defendants  to  receive  a  deed  of  real  estate  and  pay 
or  secure  the  purchase-money;  and  its  written  provisions,  by  which 
alone  their  obligations  are  to  be  ascertained,  allow  them  thirty  days 
at  least  within  which  to  fulfil  their  agreement.  The  plaintiff  could 
require  nothing  of  them  until  the  expiration  of  that  time;  and  no 
conduct  on  their  part  or  declaration,  whether  of  promise  or  denial, 
could  give  him  any  cause  of  action  in  respect  of  that  agre^nent  of 
sale.  This  action  therefore  cannot  be  maintained. 
Exceptions  su^ined,^ 
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In  the  Court  of  Appeal,  1886 

[Reported  in  Law  Reports,  16  Queen's  Bench  Division,  460] 

Appeal  from  the  order  of  the  Queen's  Bench  Division  directmg 
that  judgment  should  be  entered  for  the  defendant  on  the  counter- 
claim  for  damages  to  be  ascertained  by  a  reference. 

The  defendant  in  the  action  set  up  a  counterclaim  for  damages  for 
breach  of  a  covenant  contained  in  a  lease  by  which  the  plaintiff 
covenanted  with  the  defendant  to  rebuild  the  demised  premises.  The 
reply  stated,  among  other  things,  that  the  plaintiff  had  not  received 
any  notice  to  rebuild  from  the  defendant  as  required  by  the  terms  of 
the  covenant,  and  also  that  the  lease  was  surrendered  by  the  defendant 
before  the  time  at  which  the  obligation  to  rebuild  would  have  arisen. 

The  action  was,  after  issue  joined,  remitted  to  the  county  court  for 
trial. 

1  See  also  Sanford  V.  MeGiD  (1897),  6  N.  Dak.  536,  72  N.  W.  d38.  Cf .  Kadiflh 
V.  Young  (1883),  108  lU.  170.— Ed». 
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The  facts  with  regard  to  the  claim  are  immaterial  to  this  report. 

The  facts  with  regard  to  the  counterclaim  appeared  at  the  trial  to 
be  as  follows:  In  Jime^  ihSly  premises,  of  which  the  plaintiff  was 
own^  object  to  certain  mortgages,  were  demised  to  the  defendant 
by  the  plamtiff  and  his  mortgagees  for  the  term  of  twenty-one  years 
fn»n  May  12th,  1880,  subject  to  a  proviso  for  sooner  determination 
of  the  same,  the  rent  being  by  the  terms  of  the  lease  made  payable 
to  the  plaintiff,  until  the  mortgagees  gave  notice  to  the  lessee  in 
writing  to  pay  it  to  them,  and,  upon  such  notice  being  given,  to  the 
mortgagees.  The  lease  contained  a  covenant  by  the  plaintiff  that 
after  the  expiration  of  the  first  four  years  of  the  term  the  plaintiff 
would,  on  receipt  from  the  lessee  of  six  calendar  months'  notice  in 
writing  requiring  him  so  to  do,  forthwith  proceed  to  rebuild  the  prem- 
ises within  the  period  and  in  the  manner  specified  by  the  covenant. 
It  was  provided  that  the  lessee  might  at  the  end  of  the  first  four, 
seven,  or  foiuteen  years  of  the  lease  determine  the  same  by  giving  to 
the  person  or  persons  for  the  time  being  in  the  receipt  of  the  rent  six 
calendar  months'  notice  in  writing  of  his  intention  so  to  do. 

The  defendant  gave  the  requisite  notice  to  det^mine  the  lease  at 
the  end  of  the  fiist  four  years.  He  stated  in  evidence  at  the  trial  that 
during  his  tenancy  he  spoke  to  the  plaintiff  constantly  about  getting 
the  money  to  rebuild  the  premises;  that  the  plaintiff  said  he  was  un- 
able to  do  so,  but  that  he  expected  a  loan  society  who  had  a  second 
mortgage  on  the  premises  mi^t  advance  money;  that  the  plaintiff's 
declaration  of  inability  to  get  the  money  for  rebuilding  extended  over 
the  last  two  years  and  a  half  of  the  defendant's  tenancy;  that  he  made 
it  constantly  in  answer  to  the  defendant's  direct  question,  and  at 
other  times  in  conversation  both  before  and  after  the  expiration  of 
the  four  years;  and  that  it  was  in  consequence  of  such  declaration 
that  he  (the  defendant)  gave  notice  to  deteimine  the  lease.  The 
defendant  fiurther  stated  that  he  continued  to  occupy  the  premises 
for  about  three  months  after  the  determination  of  the  lease  pa3ring 
rent  to  the  mortgagees;  that  after  the  lapse  of  the  lease  the  plaintiff 
came  to  him  and  voluntarily  told  him  that  he  was  utterly  nnable  to 
find  the  money,  but  that  he  (the  defendant)  ccmtinued  the  tenancy 
on  the  chance  of  the  plaintiff's  getting  the  mon^. 

The  county  court  judge  found  that  the  plaintiff  had  been  unable 
to  find  the  money  to  rebuild  the  premises;  that  the  plaintiff  both  b^ 
fore  and  after  the  surrender  of  the  lease  told  the  defendant  that  he 
was  unable  and  would  be  unable  to  find  the  money  for  rebuilding 
the  pronises;  that  the  defendant  in  consequence  of  the  plaintiff 
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stating  that  he  was  and  would  be  unable  to  find  the  money  for  re- 
buildmg  the  premises  surrendered  the  lease/ and  that  the  defendant 
suffered  damage  by  such  surrender.  The  defendant's  coimsel  sub- 
mitted on  those  findings  that  the  defendant  was  entitled  to  a  verdict 
on  the  counterclaim. 

The  coimty  court  judge,  however,  held  the  contrary,  and  found  a 
verdict  both  on  the  claim  and  on  the  counterclaim  for  the  plaintiff, 
and  entered  judgment  accordingly. 

A  rule  nisi  for  a  new  trial  was  obtained  by  the  defendant  in  the 
Queen's  Bench  Division,  and  the  Divisional  Coiut  (Huddleston,  B., 
and  Cave,  J.),  upon  the  argument  of  the  rule,  made  the  order  against 
which  the  plaintiff  appealed. 

Lord  Esher,  M.  R.  The  question  before  us  arises  entirely  on  the 
counterclaim.  The  claim  therein  set  up  is  for  damages  for  breach  of  a 
covenant  in  a  lease  whereby  the  landlord  undertook  to  rebuild  the 
premises  upon  notice.  It  is  quite  clear  that  there  was  no  breach  of  the 
covenant  in  the  ordinary  sense  of  the  term,  because  no  notice  to  re- 
build had  been  given,  and  the  tenant  had  exercised  the  right  given  him 
by  the  lease  of  putting  an  end  to  the  term  at  the  expiration  of  the 
first  four  years,  and  consequently  the  lease  was  determined  before  the 
time  at  which  the  obligation  to  rebuild  imder  the  covenant  would 
have  accrued.  The  lease  being  so  put  an  end  to,  it  is  quite  clear  that 
the  lessee  could  not  sue  the  lessor  for  breach  of  the  covenant  in  not  re- 
building after  the  expiration  of  the  four  years.  That  being  so,  the  cause 
of  action  is  thus  shaped  on  behalf  of  the  defendant.  It  is  allied  that 
a  breach  of  the  contract  waa  committed  by  the  plaintiff  before  the  end 
of  the  four  years,  inasmuch  as  he  had  declared  that  he  was  unable  and 
would  be  unable  to  find  the  money  for  rebuilding  when  the  time  came. 
It  is  insisted  that  such  declaration  amounted  to  a  declaration  of  his  in- 
tention not  to  perform  the  contract,  and  waa  intended  as  a  repudia* 
tion  of  it,  or  that,  if  it  was  not  so  intended,  the  expressions  used  by 
the  plaintiff  were  such  that  the  defendant  was  entitied  to  treat  then 
as  equivalent  to  a  repudiation  of  the  contract;  and  it  is  accordingly 
contended  that  there  was  a  breach  of  the  contract  by  anticipaticn 
before  the  time  for  its  performance  arrived,  for  which  the  defendant 
was  entitled  to  damages,  and  that  the  fact  that  the  defendant  after- 
ward exercised  his  option  of  determining  the  lease  is  immaterial,  fi)r 
in  so  doing  the  defendant  only  acted  for  the  benefit  of  the  landlord 
in  order  to  minimize  the  damages  arising  from  his  repudiation  of  the 
contract.  The  evidence  shows,  and  the  county  court  judge  has  foind 
as  a  fact,  that  the  lessor  did  a  considerable  time  before  the  expiration 
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of  the  four  years,  in  answer  to  the  questions  of  the  lessee,  repeatedly 
say  that  he  was  unable  and  would  be  unable  to  find  the  money  for 
rebmlding,  and  the  judge  finds  that  in  consequence  the  defendant 
surrendered  the  lease.  It  appears,  however,  from  the  evidence  that 
he  did  not  at  once  throw  up  the  lease  and  give  the  premises  into  the 
hands  of  the  plaintiff,  but  that  he  waited  till  the  last  six  months  of  the 
four  years  and  then  gave  the  requisite  notice  to  determine  the  term  in 
accordance  with  the  provisions  of  the  lease.  Upon  these  findings  the 
county  court  judge  decided  that  the  defendant  could  not  maintain 
his  counterclaim.  The  case  then  went  to  the«Divisional  Court,  which 
held  that,  either  upon  those  findings,  or  on  the  inferences  that  ought 
to  be  drawn  from  them,  the  defendant  had  a  right  of  action  on  the 
covenant,  and  theref6re  that  the  county  court  judge  was  wrong. 
Now  on  what  principle  can  it  be  that  the  defendant  bad  a  right  of 
action  on  the  cov^iant?  As  I  have  s^d,  it  cannot  be  on  the  ground 
that  there  was  a  breach  of  the  covenant  in  the  ordinary  sense  of  the 
term,  becaiise  the  defendant  never  gave  any  notice  to  rebuild,  and 
he  put  an  end  to  the  term,  so  that  the  time  when  the  covenant  was  to 
be  performed  never  arrived.  Accordingly  the  defendant  has  recourse 
to  the  doctrine  laid  down  in  several  cases  cited,  the  best  known  of 
which  is  perhaps  the  case  of  Hochster  v.  De  la  Tour.  In  those  cases 
the  doctrine  relied  on  has  been  expressed  in  various  terms  more  or 
less  accurately;  but  I  think  that  in  all  of  them  the  effect  of  the  lan- 
guage used  with  regard  to  the  doctrine  of  anticipatory  breach  of 
contract  is  that  a  renunciation  of  a  contract,  or,  in  other  words,  a 
total  refusal  to  perform  it  by  one  party  before  the  time  for  perform- 
ance arrives,  does  not,  by  itself,  amount  to  a  breach  of  contract,  but 
may  be  so  acted  upon  and  adopted  by  the  other  party  as  a  rescission 
of  the  contract  as  to  give  an  immediate  right  of  action.^  When  one 
party  assumes  to  renounce  the  conlaract — ^that  is,  by  anticipation  re- 
fuses to  perform  it,  he  thereby,  so  far  as  he  is  concerned,  declares  his 
intention  then  and  there  to  rescind  the  contract.  Such  a  renunciation 
does  not  of  course  amount  to  a  rescission  of  the  contract,  because  one 
party  to  a  contract  cannot  by  himself  rescind  it,  but  by  wrongfully 
making  such  a  renunciation  of  the  contract  he  entitles  the  other  party, 
if  he  pleases,  to  agree  to  the  contract  being  put  an  end  to,  subject  to 
the  retention  by  him  of  his  right  to  bring  an  action  in  respect  of  such 
wrongful  rescission.  The  other  party  may  adopt  such  renimciation 
of  the  contract  by  so  acting  upon  it  as  in  effect  to  declare  that  he  too 
treats  the  contract  as  at  an  end,  except  for  the  purpose  of  bringing 

1  See  Dingley  v.  Oler  (1886),  117  U.  S.  490.— Eds. 
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an  action  upon  it  for  the  damages  sustained  by  him  in  conseqnenee 
of  such  renunciation.  He  cannot,  however,  himself  proceed  with  the 
contract  on  the  footing  that  it  still  exists  for  other  puiposeB,  and  also 
treat  such  renunciation  as  an  immediate  breach.  If  he  adopts  the 
renunciation,  the  contract  b  at  an  end  except  for  the  purposes  of  the 
action  for  such  wrongful  renunciation;  if  he  does  not  wish  to  do  so,  he 
must  wait  for  the  arrival  of  the  time  when  in  the  ordinary  course  a 
cause  of  action  on  the  contract  would  arise.  He  must  elect  which 
course  he  will  pursue.  Such  appears  to  me  to  be  the  only  doctrine 
recognized  by  the  law  with  regard  to  anticipatory  breach  of  contract. 
We  are  asked,  as  it  seems  to  me,  by  the  coimsel  for  the  defendant  to 
lay  down  a  new  principle,  but  I  do  not  think  we  can  do  so  consistently 
with  the  established  doctrines  of  law  on  the  subject.  We  have  there- 
fore to  consider  whether  the  defendant  can  bring  his  case  within  the 
doctrine  as  to  anticipatory  breach  of  contract  as  already  laid  down. 
The  first  question  is  whether  the  plaintiff  intended  to  repudiate  the 
contract  when  he  made  the  statements  relied  upon  with  regard  to  his 
inability  to  find  the  money  for  rebiulding.  Did  he  mean  to  say  that, 
whatever  happened,  whether  he  came  into  money  or  not,  his  intention 
was  not  to  rebuild  the  premises?  It  does  not  seem  to  me  that  what 
he  said  naturally  leads  to  the  inference  that  such  was  his  intention, 
and  I  think,  having  regard  to  the  terms  of  his  finding,  that  the  county 
court  judge  declined  to  draw  that  inference.  If  he  declined  to  do  so, 
I  thmk  we  ought  not  to  do  so,  unless  it  is  a  necessary  inference  from 
what  the  plaintiff  said.  It  does  not  appear  to  me  that  it  is.  If  we 
ought  not  to  draw  that  inference  from  what  the  plaintiff  said,  it 
seems  to  me  to  follow  as  a  matter  of  course  that  the  defendant  was  noi 
entitled  to  draw  it;  and  the  result  is  that  the  defendant  fails  m  the 
very  first  point  which  it  is  necessary  for  him  to  establish — viz.,  that 
the  plaintiff  at  the  time  when  he  made  these  deciarationff  of  his  in- 
ability to  find  the  money  for  rebuilding  intended  to  repudiate  his 
liability  on  the  contract,  or  that  he  made  use  of  expressions  entitliiig 
the  defendant  to  suppose  that  he  did  so.  That  being  so,  his  case  is 
gone;  but,  assuming  the  contrary,  then  comes  the  question  whether 
the  defendant  elected  to  treat  the  plamtiff's  statement  as  a  wrongful 
repudiation  of  the  contract.  That  involves,  first  of  alt,  the  question 
whether  he  could  so  treat  it.  The  contract  made  between  the  piam- 
tiff  and  the  defendant  was  the  whole  lease.  The  covenant  in  questioa 
is  a  particular  covenant  in  the  lease  not  going  to  the  whole  consider- 
ation. If  there  were  an  actual  breach  of  such  a  covenant  at.  the  tine 
fixed  for  performance,  such  breach  would  not,  according  to  the  au- 
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thoritiee,  entitle  the  tenant  to  throw  up  his  lease.  That  being  so,  I 
do  not  hesitate  to  say,  though  it  is  not  necessary  in  this  case  to  decide 
the  point,  that  an  anticix)atory  breach  could  not  entitle  him  to  do  so, 
and  that  it  does  not  appear  to  me  that  he  could  elect  to  rescind  part 
of  the  contract.  Therefore  it  seems  to  me  that  the  defendant  could 
not  elect  to  put  an  end  to  the  contract  in  consequence  of  what  the 
idaintiff  stated.  But  whether  he  coidd  do  so  or  not,  it  seems  to  me 
that  in  fact  he  did  not.  He  did  not  renounce  the  lease  or  give  up  the 
premises.  He  did  not  do  any  act  which  afiFected  the  existence  of  the 
contract.  He  made  no  declaration  of  intention  to  treat  it  as  rescinded 
except  for  the  purpose  of  bringing  his  action  upon  it.  On  the  con- 
trary, at  the  time  fixed  by  the  contract  he  gave  the  requisite  notice 
to  determine  the  lease.  I  thmk,  therefore,  that  on  every  point  nec- 
essary to  establish  his  counterclaim  the  defendant  fails.  For  these 
reasons,  with  great  deference  to  the  Divisional  Court,  before  whom 
these  points  do  not  appear  to  have  been  developed  so  clearly  as  they 
have  been  before  us,  I  think  their  dedsion  cannot  be  supported, 
and  that  the  judgment  of  the  county  court  judge  was  correct. 

BowEN,  L.  J.  I  am  of  the  same  opinion.  The  question  which  we 
have  to  decide  ariseB  with  regard  to  the  defendant's  counterclaim. 
The  claim  made  by  the  defendant  is  upon  a  covenant  by  which  the 
plaintiff  undertodc,  after  the  expirati(m  of  four  years  from  the  com- 
mencement of  the  term,  to  rebuild  the  premises  upon  notice  from  the 
defendant  to  do  so.  The  defendant  says  that  before  the  time  had 
arrived  for  the  performance  by  the  plaintiff  of  this  obligation  he 
repudiated  his  liability  on  the  coqtract,  and  so  conferred  an  immedi- 
ate right  of  action  on  the  defendant.  We  have,  therefore,  to  consider 
upon  what  principles  and  under  what  circumstances  it  must  be  held 
that  a  promisee,  who  finds  himself  confronted  with  a  declaration  of 
intention  by  the  promisor  not  to  carry  out  the  contract  when  the 
time  {(yr  performance  arrives,  may  treat  the  contract  as  broken,  and 
sue  for  the  brestch  thereof.  It  would  seem  on  jmnciple  that  the  dec- 
laration of  such  intention  by  the  promiser  is  hot  in  itself  and  unless 
acted  on  by  the  promisee  a  breach:  of  the  contract;  and  that  it  only 
becomes  a  breach  when  it  is  converted  by  force  of  what  follows  it 
into  a  wrongful  renunciation  of  the  contract.  Its  real  operation 
appears  to  be  to  give  the  promisee  the  right  of  electing  either  to  treat 
the  declaration  as  bmliint/uZman,  and  holding  fast  t6  the  contract  to 
wait  till  the  time  for  its  performance  has  arrived,  or  to  act  upon  it,, 
and  i^at  it  as  a  final  assertion  l^  the  promisor  that  he  is  no  fonger 
bound  by  the  contract,  and  a  wrongful  renunciation  of  the  ^ntract- 
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ual  relation  into  which  he  has  entered.  But  such  declaration  (mly  be- 
comes a  wrongful  act  if  the  promisee  elects  to  treat  it  as  such.  If  he 
does  so  elect,  it  becomes  a  breach  of  contract,  and  he  can  recov^ 
upon  it  as  such.  Upon  looking  to  the  reason  of  the  thing  it  seems  ob- 
vious that  in  the  latter  case  the  rights  of  the  parties  under  the  con- 
tract must  be  regarded  as  culminating  at  the  time  of  the  wrongful 
renunciation  of  the  contract,  which  must  then  be  regarded  as  ceasing 
to  exist  except  for  the  purpose  of  the  promisee's  maintaining  his 
action  upon  it;  it  would  be  unjust  and  inconsistent  with  all  fairness 
that  the  promisee  should  be  entitled  to  bring  his  action  as  upon  a 
wrongful  renunciation  of  the  contract,  and  yet  to  treat  the  contract 
as  still  open  and  existing  with  regard  to  the  future.  Such  bdng  the 
reason  of  the  thing,  the  authorities  seem  all  to  be  the  same  way.  In 
Hochster  v.  De  la  Tour,  Lord  Campbell  thus  expresses  the  doctrine: 
'^  But  it  is  surely  much  more  rational  and  more  for  the  benefit  of  both 
parties  that,  after  the  renunciation  of  the  agreement  by  the  defendant, 
the  plaintiff  should  be  at  liberty  to  consider  himself  absolved  from 
any  future  performance  of  it,  retaining  his  right  to  sue  for  any  damage 
he  has  suffered  from  the  breach  of  it.''  In  the  passage  cited  by  my 
Brother  Cotton  ^  from  Frost  v.  Knight,  Cockbum,  C.  J.,  points  out 
that  there  are  these  two  alternatives  open  to  the  promisee,  and  that 
it  is  a  condition  essential  to  his  right  to  sue  upon  a  repudiation  of  the 
contract  before  the  time  for  performance  as  upon  a  brQ942h  that  lie 
should  thenceforth  treat  the  contract  as  at  an  end  except  for  tke 
pmpose  of  being  sued  upon.  Such  being  the  doctrine  on  the  subject, 
the  question  arises  whether  it  is  applicable  to  the  case  of  a  lease.  It 
has  been  decided  in  Surplice  v.  Famsworth  ^  that  a  tenant  could  act 
throw  up  his  tenancy  on  the  breach  of  a  stipulation  that  the  laad- 
lord  should  put  the  premises  in  repair.  No  one  ever  yet  heard  of  an 
attempt  to  put  an  end  to  a  lease  in  respect  of  a  breach  of  covenant 
except  in  cases  where  the  term  was  made  dependent  upon  the  per- 
formance of  the  covenant  as  a  condition.  No  case  has  been  cited  in 
which  it  has  been  sought  to  apply  the  doctrine  of  Hochster  v.  De  la 
Tour  to  such  a  case  as  this,  or  to  any  case  where  the  promisee  sought 
to  keep  open  the  contract  after  the  alleged  repudiation  by  the  prom- 
isor, and  also  to  sue  for  damages  for  such  repudiation  as  for  a  bieach. 
It  is  not  necessary  to  decide  the  point,  but  I  very  much  doubt  whether 
the  doctrine  of  Hochster  v.  De  la  Tour  is  applicable  in  such  a  case 
as  this  between  lessor  and  lessee.  Apart,  however,  from  this  ques- 
tion, I  think  that  the  Court  below  were  wrong  with  regard  to  the  in- 
^  Concurring  opinion  of  Ck>tton,  L.  J.,  omitted. — ^Eda.  *  7  M.  A  Q  576. 
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ferenoes  of  fact  which  they  drew.  The  claim  beiag  for  wrongful 
repudiation  of  the  contract,  it  was  necessary  that  the  plaintiff's  lan- 
guage should  amount  to  a  declaration  of  intention  not  to  carry  out 
the  contract,  or  that  it.  should  be  such  that  the  defendant  was  justified 
in  inferring  from  it  such  intention.  We  must  construe  the  language 
used  by  the  light  of  the  contract  and  the  circumstances  of  the  case 
in  order  to  see  whether  there  waj3  in  this  case  any  such  renunciation 
of  the  contract.  It  seems  to  me  that  the  county  court  judge  was  of 
the  contrary  opinion,  and,  looking  to  the  whole  history  of  the  trans- 
action, I  cannot  say  that  he  was  wrong.  Unless  the  language  of  the 
plaintiff  can  only  reasonably  be  construed  as  importing  such  renun- 
ciation, I  think  the  Court  below  ought  not  to  have  disr^arded  the 
finding,  and  treated  what  the  plaintiff  said  as  amounting  to  a  renun- 
ciation of  the  contract  within  the  doctrine  to  which  I  have  alluded. 
Further,  assuming  that  there  was  evidence  to  support  a  finding  that 
what  the  plaintiff  said  was  a  renunciation  of  the  contract,  there  does 
not  seem  to  me  to  be  a  tittle  of  evidence  to  show  that  the  defendant 
ever  elected  to  treat  it  as  such,  and  all  reason  and  authority,  as  I  have 
said,  appear  to  me  to  show  that  he  must  so  elect  to  treat  it,  in  order 
that  it  may  constitute  a  breach  of  the  contract.  It  appears  to  me, 
therefope,  that  the  case  for  the  defendant  entirely  fails.  For  these 
reasons  I  think  that  the  appeal  should  be  allowed. 
Appeal  allQwed.^ 


KELLY  v.  SECURITY  MUTUAL  LIFE  INSURANCE  CO. 

In  the  Court  of  Appeals  of  New  York,  1906 

[Reported  m  186  New  York,  16] 

The  complaint  contains  two  counts,  in  the  first  of  which  the  plain- 
tiff alleged,  in  substance,  that  in  August,  1889,  the  defendant,  a 
domestic  corxKuration  duly  authorized,  issued  to  him  its  policy  of 
insurance  for  $1000,  payable  on  his  death  to  his  wife,  the  policy 
being  referred  to  as  part  of  the  complaint;  that  the  plaintiff  performed 
his  part  of  the  contract,  but  the  defendant  wrongfully  declared  said 
policy  forfeited  and  refused  to  oontuiue  it  in  force;  that  the  benefi- 
ciary transferred  her  rights  thereunder  to  him  and  that  the  policy 
1  And  Bee  Michael  v.  Hart  d;  Co.  (1902),  1  K.  B.  482.— Eds. 
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was  worth  to  bim  SIOOO,  in  which  amount  he  alleged  he  had  sustained 
damages. 

The  second  count  was  upon  a  like  policy  payable  to  the  children 
of  the  plaintiff y  who  transferred  their  rights  to  him  before  the  com- 
mencement of  the  action.  Judgment  was  demanded  for  the  sum  of 
$2000,  with  costs. 

Each  policy  was  a  certificate  of  the  defendant  admitting  the  plain- 
tiff to  membership,  subject  to  certain  specified  conditions,  including 
the  prompt  payment  of  quarterly  dues  on  the  days  named.  Upon 
his  death  his  wife  in  one  case  and  his  children  in  the  other,  became  en- 
titled to  payment  from  the  reserve  fund  of  the  sum  of  SIOOO.  The 
failure  to  pay  dues  rendered  the  contract  void  and  forfeited  all  pay- 
ments made  thereon,  with  an  unimportant  exception.  The  answer 
alleged  as  an  affirmative  defence  that  the  policies  became  null  and 
void  on  the  2nd  of  May,  1903,  because  the  defendant  failed  to  pay 
the  premimns  which  fell  due  on  that  day  as  required  by  the  contracts. 

The  question  sent  to  the  jury  was  whether  the  defendant  by  its 
course  of  dealing  with  the  plaintiff  had  waived  strict  performance  as 
to  the  payment  of  dues  on  the  law  day.  They  were  instructed  if 
they  found  a  waiver  to  bring  in  a  verdict  in  favor  of  the  plaintif 
for  the  present  value  of  the  policies,  including  interest.  Tlie  jury 
found  a  general  verdict  for  the  plaintiff  for  (1,289.78.  The  judgmexrt 
thereon  was  unanimously  affirmed  by  the  Appellate  Division  and  tbe 
defendant  appealed  to  this  court. 

Vann,  J.^  The  case  made  by  the  complaint  was  not  in  equity  to 
relieve  from  forfeiture  and  reinstate  the  policy,  but  purely  at  law  to 
recover  damages  for  the  breach  pf  its  contract  by  the  defendaoit. 
The  only  promise  made  by  the  defendant  in  the  contract  was  to  pay 
a  sum  of  money  on  the  dearth  of  the  plaintiff,  but  no  breach  of  tliat 
promise  was  alleged.  The  plaintiff  is  still  living  and  nothing  is  yet 
due  upon  the  contract,  according  to  its  terms.  What  breach  was 
alleged?  The  only  allegation  on  that  subject  is  that  the  defendant 
wrongfully  dieclared  the  contract  "void  and  forfeited",  denied  that 
the  plaintiff  had  "any  rights  thereimder",  and  refused  "to  confnue 
said  policy  in  force.''  How  or  why,  when,  to  whom  or  by  whon  the 
defendant  declared  the  contract  forfeited,  or  denied  ihe  plaiitiff's 
rights  thereunder,  or  refused  to  continue  it  in  force,  is  not  stated. 
There  is  no  allegation  of  a  refusal  to  receive  premiums,  or  gire  re- 
ceipts therefor,  or  that  the  defendant  had  never  recognized  its  con- 
tract,- or  that  it  had  not  retracted  its  repudiation,  or  that  it  uras  in 

^  Portion  of  opinion  omitted.'-^Eds. 
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such  a  iKMsition  that  it  could  not  retraet.  The  pleader  was  satisfied 
with  the  concluMon  that  he  set  forth.  This  was  not  a  breach  of  the 
contract,  because  the  time  for  performance  by  the  defendant  had  not 
arrived.  An  attempt  to  repudiate  such  a  contract  does  not  make  it 
due.  If  the  maker  of  a  promissory  note,  given  for  borrowed  money 
and  due  oae  year  after  date,  notifies  the  holder  the  next  day  that 
he  repudiates  it  and  will  not  pay  it,  can  the  holder  sue  at  once?  ^ 
Can  a  mortgagor  make  his  mortgage  due  before  the  law  day  by  re- 
pudiating it  in  advance? 

The  rule  that  renunciation  of  a  ccmtinuous  executory  contract  by 
one  party  before  the  day  of  performance  gives  the  other  party  the 
right  to  sue  at  once  for  damages,  is  usually  applied  only  to  contracts 
of  a  special  character,  even  in  the  jurisdictions  where  it  obtains  at 
all.  It  is  not  generally  Applied  to  contracts  for  the  payment  of  money 
at  a  future  time  and  in  some  states  the  principle  is  not  recognized  in 
any  way  whatever.  (Daniels  v.  Newton,  114  Mass.  530;  Stanford  v. 
McGill,  6  N.  Dak.  536;  Carstens  v.  McDonald,  38  Neb.  858;  Kmg 
v.  Waterman,  65  Neb.  324.)  In  other  states  and  in  the  Federal 
courts  the  principle  is  adopted  but  applied  with  caution.  (Roehm  v. 
Horst,  178  U.  S.  1,  17,  18;  Schmitt  v.  Schnell,  14  Ohio  C.  C.  153; 
Brown  v.  OdiU,  104  Tenn.  250;  Eoebling's  Sons  Co.  v.  Fence  Co., 
130  111.  660;  Unexcelled  Fire  Works  Co.  v.  Polites,  130  Pa.  St.  536.) 
In  this  state  it  seems  to  be  limited  to  contracts  to  marry  (Burtis  v. 
Thompson,  42  N.  Y.  246);  for  personal  services  (Howard  v.  Daly, 
61  N.  Y.  362)  and  for  the  manufacture  or  sale  of  goods  (WindmuUer 
v.  Pope,  107  N.  Y.  674;  Nichols  v,  Scranton  Steel  Co.,  137  N.  Y.  471); 
at  least  we  have  not  extended  it  to  mutual  life  insurance  policies, 
perhaps  for  the  reason  that  the  question  of  fact  opened  to  unscrupu- 
lous persons  by  such  extension  might  imdermine  the  solvency  of  the 
company  and  inflict  gross  injustice  upon  the  other  policy-holders. 

The  plaintiff  alleges  a  breach  only  by  anticipation.  We  held 
directly  against  his  contention  in  a  recent  case  which  we. regard  as 
controlling.  (Langan  v.  Supreme  Council  Am.  L.  of  H.,  174  N.  Y. 
266.)  That  was  an  action  at  law  founded  upon  a  certificate  of  in- 
surance, whereby  the  defendant  promised,  upon  the  death  of  the 
plaintiff,  to  pay  his  wife  a  sum  not  exceeding  S5000.  The  plaintiff 
allied  performance  until  the  "defendant  by  its  wrongful  act  broke 
the  said  contract  and  declared  the  same  void."  He  further  alleged 
that  the  defendant  bad  "failed  to  carry  out  the  conditions  of  the  con- 

>  See  Roehm  y.  Horat  (1900),  178  U.  S.  1,  at  p.  17,  per  Fuller,  C.  J.;  Benecke 
▼.  Haebler  (1900),  38  App.  Div.  (N.  Y.)  344,  afiTd,  166  N.  Y.  631.~£d8. 
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tract  by  declaring  that  it  will  not  perform  the  contract  or  pay  the 
insurance  agreed  to  be  paid  and  that,  upon  his  death,  the  beneficiaiy 
will  not  then  be  entitled"  to  the  sum  specified,  "and  that  by  reason 
of  the  breach  of  the  aforesaid  contract  by  defendant,  plaintiff  has 
sustained  damages  m  the  sum  of  15000."  A  judgment  for  $1,505.96, 
''The  present  value  of  the  policy,"  was  affirmed  by  the  Appellate 
Division,  but  reversed  by  this  court,  upon  the  ground  that  "there 
was  no  breach  of  contract  *  *  *  which  justified  an  action  for 
damages;  that  the  action  of  the  plaintiff"  in  tendering  perfoimance 
"preserved  the  contract  of  insurance  as  it  was;  that  he  was  not, 
thereupon,  compelled  to  a  course  of  inaction,  but  might  resort  to  a 
court  of  equity  *  *  *  and  compel  the  defendant  to  live  up  to 
its  contract." 

The  principle  of  that  case  controls  this.  Both  actions  were  at  law 
to  recover  damages  for  the  breach  of  the  same  kind  of  a  contract 
and  in  the  same  way.  As  we  held  that  an  action  at  law  would  not 
lie  in  that  case  because  there  was  no  breach,  and  that  the  remedy 
of  the  plaintiff  was  in  equity,  we  are  compelled  to  hold  the  same  waj 
in  this  case.  The  plaintiff  had  no  right  to  sue  for  damages  before 
the  time  for  performance  by  the  defendant  had  arrived.  He  had  su^ 
tained  no  damages,  for  the  policy  was  still  in  force,  and  if  it  refused 
to  recognize  its  obligation  thereimder  he  could  compel  recogniticn 
by  a  judgment  exactly  adapted  to  the  situation. 

The  judgment  below  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  event. 

CuLLEK,  Ch.  J.,  Gray,  Webner,  and  Willard  Bartlett,  JJ., 
concur  with  Vann,  J.;  Edward  T.  BARTLErr,  J.,  reads  dissenting 
opinion;  ^  Chase,  J.,  not  sitting. 

Jvdgment  reversed,  etc,^ 

1  This  has  been  omitted. — Eds. 

<  See  also  Wester  v.  Casein  Co.  of  America  (1912),  206  N.  Y.  506.  C/.  Adenaw 
y.  Piffard  (1911),  202  N.  Y.  122, 129. 

Contra,  O'Neill  v.  Supreme  Councfl  (1904),  70  N.  J.  L.,  410. 

In  the  following  cases,  proof  of  claims  on  oontracts  has  been  allowed  wiere  a 
party's  bankruptcy  occurred  before  the  time  stipulated  for  performance.  Jn  re 
Swift  (1901),  112  Fed.  315;  In  re  Stem(  1902),  116  Fed.  604;  In  re  PettingiU  0905), 
137  Fed.  143;  In  re  NeflF  (1907),  157  Fed.  57.  But  eeelnre  Inman  (1901),  171 
Fed.  185,  175  Fed.  312;  In  re  Imperial  Brewing  Co.  (1906),  143  Fed.  579.--Eds. 
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Section  IV. — Unconditional  Contractb  * 

WARE  V.  CHAPPELL 

In  the  Upper  Bench,  1649 

[Reported  in  Styles,  186] 

Ware  brought  an  action  of  debt  for  500  against  Chappell  upon 
an  indenture  of  covenants  between  them — viz.,  that  Ware  should 
raise  500  soldiers,  and  bring  them  to  such  a  post,  and  that  Chappell 
should  find  shipping  and  victuals  for  them  to  transport  them  to 
Galicia;  and  for  not  providing  the  shipping  and  victuals  at  the  time 
appointed  was  the  action  brought.  The  defendant  pleaded  that  the 
plaintiff  had  not  raised  the  soldiers  at  that  time,  and  to  this  plea  the 
plaintiff  demurs.  Windham  of  counsel  with  the  plaintiff,  held  that 
the  defendant  ought  to  have  provided  the  shipping  and  victuals 
against  the  time,  though  the  soldiers  were  not  raised,  for  the  not 
raising  of  the  soldiers  can  be  only  urged  by  way  of  mitigation  of 
damages,  and  not  pleaded  in  discharge  of  the  breach  assigned.  Yard 
of  counsel  with  the  defendant,  held  the  plea  was  good  in  bar  of  the 
action,  for  the  covenants  of  each  part  have  relation  one  to  the  other, 
and  there  is  a  condition  precedent  made  by  the  words  to  find  ship- 
ping for  the  soldiers,  so  that  the  defendant  waa  not  to  find  shipping, 
except  the  plaintiff  raised  the  soldiers,  neither  is  there  any  notice 
given  as  how  many  soldiers  he  had  raised.  Roll,  C.  J.,  held  that  there 
was  no  condition  precedent,  but  that  they  are  distinct  and  mutual 
covenants,  and  that  there  may  be  several  actions  brought  for  them, 
and  it  is  not  necessary  to  give  notice  of  the  number  of  the  men  raised, 
for  the  number  is  known  to  be  500,  and  the  time  for  the  shipping  to 
be  ready  is  also  known  by  the  covenants;  and  you  have  your  remedy 
against  him  if  he  raise  not  the  men,  as  he  hath  agiunst  you  for  not 
providing  the  shipping.  Herman  and  Nicholas,  JJ.,  held  against 
Roll,  that  there  is  a  precedent  condition.  Ask,  J.,  was  of  Roll,  the 
Chief  Justice's  opinion.  Nicholas  changed  his  opinion,  and  so  judg- 
ment was  given  for  the  plaintiff,  except  better  matter  were  shown. 

^  While  some  of  the  cases  herein  also  present  the  question  d  the  effect  of  plain- 
tiff's substantial  non-performance  of  his  obligation,  nevertheless  they  seem  to  re- 
quire separate  treatment.  Accordingly,  the  above  section  heading  has  been 
retained  from  the  first  edition. — ^Eds. 
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NORTHRUP  V.  NORTHRUP 

In  the  Supreme  Court  of  New  York,  1826 
[Reported  in  6  Cowen,  296] 

On  demurrer  to  the  defendant's  plea.  The  plamtifiF  declared  on  a 
covenant  which,  on  oyer,  was  as  follows:  The  defendant  covenanted 
to  pay  certain  rent  due  and  in  arrear  to  one  D.  Tomlinson,  on  a  cer- 
tain farm,  and  all  which  should  become  due  on  March  25th,  1825, 
the  whole  to  be  paid  on  that  day;  and  the  plaintiff  covenanted  that 
on  the  defendant's  so  paying  the  rent,  he,  the  plaintiff,  would  give 
up  and  discharge  a  certain  bond  and  mortgage.  The  action  was  for 
not  paying  the  rent  &t  the  day. 

Plea  that  the  plaintiff  did  not,  on  March  25th,  1824,  give  up  and 
discharge  the  bond  and  mortgage,  nor  tender,  nor  offer  to  do  so, 
on  that  day,  or  before  or  since. 

General  demurrer  and  joinder. 

Savagb,  C.  J.  The  plea  is  bad.  The  payment  of  the  money  to 
Tomlinson.  on  the  day  specified  is  clearly  a  condition  precedent 
The  performance  by  the  plaintiff  of  his  part  of  the  agreonent  is  noc 
necessarily  simultaneous,  but  was  naturally  to  be  subsequent.  ▲ 
general  averment  of  his  readiness  to  perform  is  all  that  can  be  necen 
sary  or  proper.   To  aver  a  tender  was  certainly  not  necessary. 

Lord  Mansfield  in  Jones  v.  Barkley,  Doug.  690,  makes  thxee 
classes  of  covenants:  1.  Such  aj3  are  mutual  and  independent,  whare 
separate  actions  lie  for  breaches  on  either  side.  2.  Covenants  which 
are  conditions,  and  dependent  on  each  other,  in  which  the  perfoim- 
anoe  of  one  depends  on  the  prior  performance  of  the  other.  3.  Cove- 
nants which  are  mutual  conditions  to  be  performed  at  the  same  tine, 
as  to  which  the  party  who  would  maintain  an  action  must,  in  general, 
offer  or  tender  performance.  I  consider  the  plaintiff's  covenant  as 
clearly  belonging  to  the  second  class.  The  defendant's  coveiant 
was  absolute.  The  cases  cited  by  the  defendant's  counsel  relate  to 
the  third  class. 

The  plaintiff  must  have  judgment,  with  leave  to  the  defendant 
to  amend  on  payment  of  costs. 

Judgment  for  the  plaintiff. 
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'    WILKS  V.  SMITH 
In  the  Exchequer,  1842 

« 

[Reported  m  10  Meeson  &  Welahy,  355] 

Abstjmpbit.  The  declaration  stated  that  theretofore,  to  wit,  on, 
etc.,  by  a  certain  agreement  then  made  between  the  plaintiff  of  the 
one  part,  and  the  defendant  of  the  other  part,  the  plaintiff  agreed 
to  sell,  and  the  defendant  agreed  to  purchase,  a  lot  of  building  ground, 
situate,  etc.,  and  which  said  lot  of  land  the  plaintiff  agreed  to  sell, 
with  all  the  rights  and  privileges  thereto  belonging,  for  the  sum  of 
£120,  which  sum  the  defendimt  agreed  to  pay  to  the  plaintiff  in 
manner  following — ^that  is  to  say,  on  or  before  the  expiration  of  four 
years  from  the  day  of  the  date  of  the  said  agreement,  with  lawful  in- 
terest at  5  per  cent,  half-yearly,  until  paid.  The  declaration  then 
alleged  mutual  promises,  and  averred,  that  foiu*  years  from  the  day 
of  the  date  of  the  said  agreement  bad  not  yet  expired,  and  that  the 
siud  sum  of  £120  had  not  yet  been  paid;  and  that  after  the  making 
of  the  said  agreement,  and  before  the  commencement  of  this  suit, 
to  wit,  etc.,  a  large  sum  of  money,  to  wit,  the  sum  of  £12,  for  two 
years'  interest  on  the  said  sum  of  £120,  became  and  was  due  and 
payable  from  the  defendant  to  the  plaintiff  under  and  by  virtue  of 
the  said  agreement.  Breach,  in  non-payment  of  the  £12^ 
'  General  demurrer,  and  joinder  in  demurrer. 

The  defendant's  pomt  was,  that  the  first  count  of  the  declaration 
is  insufficient,  because  it  does  not  aver  or  show  that  the  plaintiff  had 
any  title  to  the  ground  in  that  count  mentioned  or  that  there  was 
any  ability,  or  readiness,  or  willingness  cm  the  part  of  the  plaintiff 
to  perform  his  part  of  the  agreement. 

Parkb,  B.  I  am  of  opinion  thait  the  declaration  is  good,  and  that 
it  was  not  necessary  for  the  plaintiff  to  aver  his  readiness  and  willing- 
ness to  convey  at  every  period  of  the  contract.  It  is  enou^  if  he  is 
ready  and  able  to  convey  at  the  time  when  the  title  is  to  be  made  out. 
I  also  think  that  it  is  no  objectiokx  that  he  has  not  averred  that  he 
had  a  title  to  the  land.  '  According  to  the  terms  of  the  agreement, 
no  time  is  fixed  for  the  sale;  but  a  time  is  limited  within  which  the 
principal  money  is  to  be  paid,  with  interest  in  the  meantime.  The 
consideration  for  the  defendant's  paying  the  interest  is  the  plaintiff's 
undertaking  to  sell  the  land,  not  the  actual  sale  of  it.    The  plaintiff 
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is  not  bound  to  do  anything  before  the  money  is  paid.  The  rule,  as 
laid  down  in  the  notes  to  Pordage  v.  Cole,  applies  strictly  to  this 
case.  No  time,  then,  being  fixed  by  the  agreement  for  the  convey- 
ance of  the  land,  it  cannot  be  a  condition  precedent;  nor  can  we  imply 
that  a  conveyance  was  intended  to  be  made  before  the  interest  was 
paid,  else  we  should  be  supposing  that  the  plaintift  intended  to  part 
with  his  estate  before  the  money  was  paid,  and  such  an  intention 
certainly  cannot  be  implied  from  the  nature  of  the  contract.  It  may 
be  that  no  donveyance  need  be  made  till  the  prindpal  money  is  paid — 
that  is,  at  the  end  of  four  years.  The  question  here  b  whether  or 
not  interest  is  to  be  paid  before  the  plaintiff  has  given  up  po6se8si0n 
of  the  land.  I  think  it  is,  and  that  the  convejranoe  is  not  a 
precedent.  The  plaintiff  is  therefore  entitled  to  our  judgment. 
Jvdgmeffdfor  the  plaintiff.^ 


MORRIS  V.  SLTTER 

In  the  Supreme  Court  of  New  York,  1845 
[Reported  in  1  Denio,  59] 

MonoN  in  arrest  of  judgment.  The  plaintiff  counted  in  covenant 
upon  a  sealed  agreement  between  the  parties,  dated  March  20,  1837, 
by  which  the  defendant  covenanted  to  pay  the  plaintiff  $250,  with 
the  interest  thereon,  annually,  in  five  years  from  the  date;  and  afeo 
covenanted  to  pay  all  taxes  assessed  upon  the  land  which  the  plain- 
tiff was  to  convey.  And  the  plaintiff  covenanted  that  ''after  ihe 
said  party  of  the  second  part  (the  defendant)  shall  have  paid  the 
above  sums  of  principal  and  interest  at  the  time  and  in  the  Tn<LTVM>r 
above  specified,  and  shall  have  performed  the  agreanent  above  men- 
tioned," the  plaintiff  would  sell  and  convey  to  the  defendant  by  a 
good  and  sufficient  warranty  deed  a  certain  lot  of  land  deacribel  in 
the  contract.  Breach  that  the  defendant  had  not  paid  the  primqMd 
sum  of  $250  nor  the  interest  thereon.  There  was  no  avoment  of  a 
readiness,  or  an  offer  to  convey  by  the  plaintiff.  Verdict  f oi  the 
plaintiff  for  principal  and  interest. 

Bronson,  Ch.  J.  Whoi  there  are  mutual  covenants  betweea  the 
parties,  the  thing  to  be  done  by  one  being  the  consideration  for  the 
1  Concumng  opinioiiB  of  Aldenoii,  Bw,  and  Ralfe,  B.,  omitted.— Eds. 
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thing  to  be  done  by  the  other,  and  both  parties  are  to  perfcnn  at  the 
same  time,  the  covenants  operate  as  mutual  conditions,  and  neither 
party  can  maintrfiin  an  action  imtil  he  has  performed,  or  offered  to 
perform  his  part  of  the  agreement.  The  covenants  are  dependent, 
and  neither  is  obliged  to  part  with  his  money  or  property,  and  trust 
to  a  remedy  by  action  against  the  other.  But  where  it  appears  from 
the  terms  of  the  agreement  or  the  nature  of  the  case,  that  the  things 
to  be  done  were  not  intended  to  be  concurrent  acts,  but  the  perform- 
ance of  one  party  was  to  precede  that  of  the  other,  there  he  who  was 
to  do  the  first  act  may  be  sued^  although  nothing  has  been  done  or 
offered  by  the  other  party.  He  has  not  made  performance  by  the 
other  party  a  condition  precedent  to  his  liability;  but  has  trusted  to 
a  remedy  by  action  on  the  agreement.  1  Saund.,  320,  n.  4;  Northrup 
V.  Northrup,  6  C!ow.,  296;  Slocmn  v.  Despard,  8  Wend.,  616;  West  v. 
Enmions,  5  Johns.,  179,  as  explained  in  Parker  v.  Paimele,  20  Id., 
136.  Now  here,  as  I  read  the  contract,  nothing  was  to  be  done  by 
the  plaintiff  until  after  the  defendant  should  have  completely  per- 
formed his  part  of  the  agreement.  The  plaintiff  was  not  to  convey 
at  the  time  of  receiving  the  last  payment;  Johnson  v.  Wygant,  11 
Wend.,  48;  but  within  a  reasonable  time  after  that  payment  should 
be  made.  Fuller  v.  Hubbard,  6  Cow.,  13;  Fuller  v.  Williams,  7  Id.,  53. 
This  might  be  a  week  or  a  month.  I  think  the^  defendant  has  plainly 
agreed  that  he  would  pay  the  money,  and  trust  to  a  remedy  on  the 
plaintiff's  covenant  in  case  the  deed  should  not  be  duly  delivered; 
and  he  must  abide  by  his  contract.  The  declaration  was  sufficient. 
Motion  denied.^ 


BEECHER  V.  CONRADT 

In  the  Court  of  Appeals  of  New  York,  1855 

[Reported  in  13  New  York,  108] 

Action  commenced  in  the  Supreme  Court,  in  1851,  to  recover 
the  amount  agreed  to  be  paid  by  the  defendant  in  and  by  the  con- 
tract hereinafter  mentioned.  The  complaint  alleged  the  making  of 
the  contract;  that  it  had  been  duly  transferred  to  the  plaintiff;  that 
the  party  of  the  first  part  to  the  contract  and  the  pUdntiff  had  always 

^  See  also  Meriden  Britannia  Co.  v.  Zingaen  (1872),  48  N.  Y.  247;  Eirti  v.  Peck 
(1889),  113  N.  Y.  222.— Edfl. 
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fulfilled  and  kept  all  things  therein  contained  on  their  part  to  be  per- 
formed; that  the  defendant  had  negleeted  to  pay  the  amount  agreed 
to  be  paid  by  him,  and  that  the  whole  amount  of  the  principal  and 
interest,  named  in  the  contract,  was  due  and  unpaid,  and  judgment 
for  this  amount  was  demanded.  The  answer  put  all  the  allegations 
of  the  complaint  in  issue.  The  cause  was  tried  at  the  Oneida  County 
Circuit,  held  by  Gridley,  J.  The  plaintiff  read  in  evidence  the  con- 
tract mentioned  in  the  complaint.  It  was  dated  January  3d,  1839, 
and  executed  by  Abraham  Varick,  as  surviving  executor  of  the  will 
of  one  Walker,  deceased,  as  party  of , the  first  part,  and  by  the  defend- 
ant as  party  of  the  second  part.  By  the  terms  of  this  contract  the 
party  of  the  first  part,  in  consideration  of  one  cent  to  him  paid,  and 
''  upon  the  express  condition  that  the  party  of  the  second  part  shall, 
and  do  well  and  faithfully  perform  the  covenants  hereinafter  men- 
tioned, BXid  to  be  performed  on  his  part,''  covenanted  for  himself 
and  his  assigns  to  execute  and  deliver  to  the  party  of  the  second 
part  a  deed  of  conveyance  in  fee,  containing  covenants  of  warranty 
against  the  acts  of  the  grantor,  of  and  for  a  par^l  of  land  which  was 
described  in  the  contract;  and  the  ddfi^dant,  the  party  of  the  second 
part,  covenanted  to  pay  to  the  party  of  the  first  part  or  his.  assigns 
**  the  sum  of  three  hundred  and  ninety-six  dollars  in  five  equal  annual 
pa3rment8,  with  interest  annually  on  ail  sums  unpaid.''  The  plaintiff 
further  proved  that  the  land  mentioned  in  the  contract  was  con- 
veyed, and  the  contract  assigned  to  him  in  December,  1850,  and 
rested.  Thereupon  the  counsel  for  the  d^endant  moved  the  Couit 
to  nonsuit  the  plaintiff,  on  the  ground,  among  others,  that  inas- 
much as  the  action  was  brought  to  recover  the  whole  amount  of  tie 
purchase-money,  after  the  same  had  become  due  by  the  contract, 
the  plaintiff  could  not  recover  without  proving  that  he  tendered  a 
conveyance  of  the  land,  or  offered  to  convey  the  same  to  the  defend- 
ant before  the  commencement  of  the  action.  The  Court  overruled 
the  objection,  refused  to  nonsuit  the  plaintiff,  and  decided  that  he 
was  entitled  to  recover  the  amount  of  the ,  purchase-money  men- 
tioned in  the  contract.  The  counsel  for  the  defendant  excepted. 
The  judgment,  rendered  at  the  circuit,  was  affirmed  by  the  Supreme 
Court  at  a  general  term,  held  in  the  fifth  district.  The  defendant 
appealed  to  this  Court. 

Gardiner,  C.  J.  The  plaintiff  has  neither  averred  nor  was  (here 
proof  of  any  other  breach  of  the  contract  upon  the  part  of  the  defend- 
ant, except  the  non-payment  of  the  purchase-money.  The  plaintiff 
had  a  right  to  sue  for  each  instalment  as  they  severally  became  pay- 
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able;  but  this  right  he  has  waived/and  now  seeks  to  recover  the  whole 
purchase-money  in  this  action,  without  an  averment  or  proof  of  a 
tender  of  a  conveyance,  or  a  readiness  or  willingness  to  convey.  It 
is  not  denied  by  the  Court  below,  that  if  the  several  payments  had 
been  made  as  they  fdl  due,  and  the  suit  had  been  commenced  for  the 
last  instabnent  alone,  that  the  plaintiff  must  have  made  such  an 
averment  and  sustained  it  by  proof,  if  questioned;  the  point  is  too 
plain  to  admit  of  discussion.  It  is,  however,  said  that  a  right  of 
action  accrued  as  the  instalments  became  payable,  which  the  non- 
performance of  the  plaintiff  would  not  discharge.  This  doctrine 
assumes  a  right,  upon  the  part  of  the  plaintiff ,  to  divide  his  cause  of 
action  into  as  many  suits  as  there  were  instabments.  The  first  answer 
to  this  suggestion  is,  that  the  considerationi  f or  the  conveyance  l^^ 
the  vendor  was  an  entire  smn,  to  be  paid  by  instalments;  that  the 
whole  was  due  at  the  commencement  of  the  action,  iEuid  the  plaintiff 
has  sued  for  the  whole  purchase-money  without  attempting  to  dis- 
tinguish, in  his  complaint  or  evidence,  between  the  different  instal- 
ments. The  second  answer  is,  that  the  plaintiff  having  elected  to 
wait  until  ihe  fifth  and  last  instalment  became  due,  and  upon  the 
payment  of  which,  as  this  case  stands,  the  defendant  would  be  en- 
titled to  a  deed,  cannot  now  sustain  his  action  for  either  instalments, 
without  proof  oi  ^performance  or  readiness  to  perfoim  on  his  part. 
The  covenants,  as  to  the  four  first  instalments,  were  originally  in- 
dependent; but  the  plaintiff,  by  his  (miission-to  insist  upon  a  strict 
performance  by  the  defendant,  has  lost  tbd  right  to  bring  more  than 
one  suit  for  the  money,  which  fonned  the  ccmsideration  for  his  con- 
veyance. The  defendant,  by  a  tendar  of  the  whole>  which  he  has 
now  a  right  to  pay,  wo\ild  be  entitled  to  his  deed.  The  plamtiff,  on 
the  other  hand,  liiust  establish  his  right  to  the  consideration  as  an 
entirety,  or  he  cannot  recover  ah3rthing.  If  he  recovered  in  this 
action  for  $50,  the  jud^nent  would  be  a  oomidete  bar  to  any  further 
claim  for  the  purchase-money,  and  when  that  judgment  was  paid 
the  defendant  would  be  entitled  to  his  deed. 

The  defendant  could  not  protect  himself  against  an  action  by  an 
off er  to  pay  the  first,  or  all  of  the  four  first  instahnents;  as  the  con- 
sideration was  entire,  and  all  due,  the  plaintiff  could  insist  upon  the 
whole.  And  yet,  if  because  the  covenant!?  were  originally  independent 
they  must  always  continue  so,  the  defendant  must  have  the  right 
to  discharge  by  payments  what  the  plaintiff  could  enforce  by  action. 

The  truth  is,  the  parties,  by  lapse  of  time,  are  in  the  same  situation 
as  though  the  purchasenmoney  was  all  pqyable  at  one  time.    The 
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defendant  has  lost  his  right  to  pay  the  instalments  separately,  and 
the  plaintiff  his  right  to  enforce  collection  by  separate  suits.  There 
is  but  a  single  cause  of  action,  one  and  indivisible.  The  defendant, 
if  he  would  obtain  his  deed,  must  pay  all;  and  the  plaintiff,  if  he 
would  recover,  must  show  such  a  performance  on  his  part  as  would 
entitle  him  to  all  the  unpaid  consideration.  The  condition  attaches 
to  the  whole  debt  and  every  part  of  it.  The  judgment  of  the  Supreme 
Court  should  be  reversed,  and  a  new  trial  ordered.  j 

Denio,  Johnson,  Marvin,  and  Dean,  JJ.,  concurred. 

Crippen,  J.  (Dissenting.)  The  first  and  fifth  grounds  on  which 
the  motion  for  a  nonsuit  was  asked  may  properly  be  resolved  into  one 
and  considered  together,  as  they  both  present  the  same  identical 
question.  If  the  plaintiff  was  bound  to  prove  the  tender  of  a  deed, 
or  an  offer  to  give  such  a  deed  to  the  defendant  as  the  contract  called 
for,  prior  to  bringing  his  action  to  recover  the  purchase-money, 
then  he  failed  to  maintain  the  action,  and  the  Court  in  that  event 
erred  in  refusing  the  nonsuit.  In  order  to  determine  this  question, 
it  will  be  necessiuy  to  refer  with  care  to  the  terms  of  the  agreement 
between  Varick,  the  trustee,  and  the  defendant.  By  this  contract 
Varick  agreed  to  convey  lot  No.  3,  in  Walker's  patent,  on  the  condi- 
tion of  a  full  and  faithful  perfonnance  of  all  the  covenants  contained 
in  the  contract  to  be  perf onned  by  the  defendant.  On  the  part  of  the 
defendant,  the  first  covenant  made  by  him  was  that  he  would  pay 
the  trustee,  Mr.  Varick,  his  heirs  or  assigns,  the  just  and  full  sum  of 
$396  in  five  equal  annual  payments,  with  interest  annually  on  all 
sums  unpaid.  The  contract  bears  date  on  JiM^uaiy  3d,  1839;  conse- 
quentiy,  the  last  annual  payment  became  due  on  January  3d,  1844. 
This  covenant  of  the  defendant  is  not  made  to  depend  on  any  con- 
tingency or  act  of  the  other  party,  or  on  any  condition  to  be  found  in 
the  contract.  When,  then,  let  us  inquire,  did  the  defendant  beccmie 
entitled  to  the  deed  of  said  premises?  The  parties,  by  the  plaio 
language  of  the  contract,  have  said  that  the  defendant  shall  be  en- 
titled to  such  deed  on  the  express  condition  that  he  shall  pay  the  sun 
of  $396,  in  five  equal  annual  payments  from  January  3d,  1839,  with 
annual  interest.  Itisnoteasy  to  mistake  the  meaning  of  parties  when 
they  use  language  so  plain  and  emphatic  in  making  their  contract& 

The  defendant,  most  clearly,  was  not  entitled  to  a  deed  when  tke 
first,  second,  third,  or  fourth  instalments  became  due,  even  if.  they 
had  been  punctually  paid  by  him.  So  also  in  relation  to  the  last  in- 
stalment, the  time  for  its  payment  was  fixed  by  the  agreement;  when 
the  time  arrived  the  money  became  due  and  payable  from  the  defend- 
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ant.  No  act  was  agreed  to  be  performed  on  the  part  of  the  trustee  or 
the  plaintiff  as  assignee  of  the  contract,  in  order  to  entitle  him  to  the 
money  due  on  the  last  payment.  The  pr^nises  were  to  be  conveyed 
on  the  express  condition  of  the  payment  iA  the  whole  amount  of  the 
purchase-money. 

No  act  whatever  was  agreed  to  be  done  by  the  trustee  to  entitle 
hhn  to  the  money;  or,  in  other  words,  the  defendant  agreed  that  he 
had  no  right  to  call  for  a  conveyance  except  upon  the  express  condi- 
tion that  he  paid  the  whole  amount  of  the  purchase-money.  The 
case  is  clearly  distinguishable  troni  that  of  Grant  v.  Johnson,  1  Selden, 
247.^   In  that  case  the  contract  did  not  require  the  defendant  to  pay 

^  Covenant  on  articles  of  agreement  for  the  sale  of  land,  between  the  plain- 
tiff (Grrant)  and  the  defendant  (Johnson).  "The  party  of  the  first  part  for  the 
consideration  of  nine  hundred  and  fifty  dollars,  to  foe  paid  as  follows,  to  wit,  two 
hundred  dollars  on  the  first  day  of  April  next,  two  hundred  dollars  on  ihe  first  of 
April,  1847,  the  remainder  in.  two  annual  payments  of  equal  amount,  to  be  paid 
on  the  first  of  April  of  the  two  succeeding  years,  together  with  interest  from  the 
first  of  April  next,  agrees  to  sell  to  the  party  of  the  second  part,  a  certain  piece  of 
land  lying  in  the  town  of  Neversink."  "And  the  party  of  the  first  part  agrees  to 
give  to  the  party  of  the  second  part  the  quiet  and  peaceable  possession  of  said 
premises  on  the  first  of  November  next."  "And  the  said  party  of  the  first  part 
further  agrees  to  give  to  the  said  party  of  the  second  part  a  good  and  sufficient 
deed  for  the  same  on  the  first  of  May  next»  if  the  above  conditions  are  complied 
with." 

The  declaration  assigned  as  a  breach  the  non-payment  of  the  second  instalment 
of  $200,  payable  on  April  1st,  1847;  but  it  contained  no  averment  of  the  tender  of 
a  deed  of  the  premises,  before,  on,  or  subsequent  to  M^iy  1st,  1846,  or  a  readiness 
or  willingness  to  execute  one,  in  aceordanoe  with  the  covenant  of  the  plaintiff. 

At  the  trial  the  plaintiff  proved  the  agreement  and  rested.  The  defendant 
moved  for  a  nonsuit,  on  the  groimd  that  the  plaintiff  was  bound  to  show  the  deliv- 
ery or  tender  of  a  deed  before  he  could  recover  the  second  instalment. 

The  judge  decided  that  the  covenants  were  independent,  and  that  the  plaintiff 
could  recover  without  showing  either  a  delivery  or  tender  of  a  deed.  The  de- 
fendant excepted. 

It  was  then  admitted  that  the  defendant  had  received  possession  of  the  premises 
according  to  the  contract,  and  had  paid  the  first  instalment.  He  then  offered 
to  prove  that  no  deed  of  the  premises  in  question  had  been  tendered  to  him  up 
to  July  15th,  1846.  The  Court  rejected  the  evidence  as  not  constituting  a  1^^ 
defence,  and  the  defendant  excepted.  The  jury,  under  the  direction  of  the  judge, 
found  a  verdict  for  the  plaintiff  for  the  amount  of  the  second  instalment  and 
interest.  Upon  a  bill  of  exeep^ons  presenting  the  above  facts,  a  motion  for  a  new 
trial  was  made  and  denied.    Defendant  appealed. 

Foot,.  J.  The  question  is,  whether  the  covenants  to  pay  the  second  and  sub- 
sequent instalments  are  dependent. 

So  many  decisions  have  been  made  on  the  vexed  question  of  what  are,  and 
what  are  not,  dependent  covenants,  and  so  many  of  them  are  irreconcilable,  that 
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the  whole  amount  of  the  purchase^money  before  obtainmg  a  deed. 
He  was  entitled^  by  the  terms  of  the  agreemoit,  to  receive  both  the 
poaseasicm  of  the  premises  and  a  deed  thereof  before  he  oould  be  called 
upon  for  the  paymoit  of  tiie  instahnent  in  ocmtroveray  in  that  actioii. 
Not  so  in  the  case  at  bar,  and  in  thisparticular  the  cases  are  manifestly 
and  clearly  diffet«nt.  Thedefendant  in  this  action  had  no  right  to  ask 
for  a  deedy  except  upon  the  es^ress  condition  that  he  first  paid  the 
full  amount  of  the  purchaseHoioney.  I  have  not  been  able  to  find  any 
adjudged  case  conflicting  with  the  plaintiff's  right  to  teoover,  in  this 
action,  the  amount  due  upon  the  contract. 

The  judgm^it  should  be  affirmed. 

Hand,  J.  (Dissenting.)  I  am  of  the  opinion  that  the  covenants 
to  pay  the  purchase-money  and  to  convey  the  land  are  independent. 
The  defendant  agreed  to  pay  the  purchase-money,  and  at  certain 
specified  times;  and  the  vendor  agreed  to  convey  ^'upcHi  the  express 
condition"  that  he  did  so.  No  suit  was  commenced  until  all  of  the 
purchase-money  became  due.  But  that  circumstance  did  not  make 
the  covenants  dependent  which  before  were  independent.  Where  the 
last  payment  and  the  conveyance  are  to  be  simultaneous  acts,  and 
the  prior  pa3anents  have  not  been  made,  in  a  suit  for  the  purchase- 
money,  a  perfonnance,  or  an  offer  to  perform,  is  necessary.  Johnson 
V.  Wygant,  11  Wend.  48;  Grant  v.  Johnson,  1  Seld.  247.  But  that  is 
not  this  case  as  I  understand  this  contract.  The  payment  of  all  the 
purchase^noney  was  a  condition  precedent  to  the  right  of  the  defend- 
ant to  demand  a  conveyance.  Having  covenanted  absolutely  to  psy 
certain  sums  at  the  expiration  of  certain  fixed  periods,  and  the  vendor 
having  promised  a  deed  on  condition  that  the  payments  were  made, 
the  clear  intention  of  the  parties  must  have  been  that  payment  of 
all  th^  money  should  precede  the  conveyance.  There  was  no  duty 
for  tile  vendor  to  perfoim  until  the  vendee  had  perfonned  all  the 

they  rather  perplex  than  aid  the  judgment  in  determining  a  given  case.  One 
rule  is  univarsal,  and  that  is,  that  the  intent  of  the  parties  is  to  oontroL  On 
reading  the  covenant  m  this  case,  it  is  clear  to  my  mind,  that  giving  tlie  deed  was 
to  precede  the  payment  of  the  second  and  subsequent  instalments.  The  parties 
have  said  so  in  so  many  words.  The  deed  was  to  be  given  on  May  Ist,  1846;  and 
the  second  and  subsequent  instalments  paid  on  the  first  day  of  April  in  the  f oQow- 
ing  years.  If  each  had  fulfilled  his  contract,  the  appellant  would  have  had  his 
deed  when  the  second  instalment  was  payable.  The  clause,  ^'If  the  above  con- 
ditions are  complied  with,"  can  only  apply  to  such  conditions  as  were  to  be  per- 
formed by  the  appellant  before  the  deed  by  the  terms  of  the  contract  was  to  be 
given.  The  possession  is  a  mere  incident  which  follows  the  title^  and  oaniot  be 
retained  independently  of  it. 
Judgment  reversed. — ^Eds. 
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oovenants  on  his  part.  By  iiusertihg  the  word  ''conditkm"  or  aub 
condiiioney  a  coadition  is  creiated.  10  Co.  42a;  2  Bac.  Abr.  Condition 
(A) ;  Piatt  on  Cov.  72.  *'  Upon  condition  '^  is  an  expression  from  whioh 
a  condition  precedent  usually  arises.  Piatt  on  Cov.,  eupra.  The 
agreement  here  was  not  merely  to  convey  ''upon"  payment  being 
made^  but  ''upon  the  express  condition''  that  the  vendee  should  per- 
form; while  the  covenant  to  pay  is  without  condition.  And  besides, 
the  meaning  of  the  words  "upon  condition"  has  been  settled  by  ocm- 
struction,  which  should  not  be  disturbed. 

For  this  reason  I  think  the  judgment  should  be  affiimedr 

Judgment  reversed.^ 


SHEEREN  V.  MOSES 

In  the  Supreme  Court  of  Illinois,  1877 
[Reported  in  84  Illinois,  448] 

Sheldon,  C.  J.  This  was  a  suit  brought  on  June  10th,  1876,  by 
the  executors  of  the  estate  of  Robert  McCracken,  deceased,  again9t 
Patrick  Sheereh,  upon  three  promissory  notes,  under  seal,  made  by  the 
latter,  for  the  siuns,  respectively,  of  $500,  $500,  and  $1000,  bearing 
date  September  17th,  1870,. payable  to  Robert  McCracken,  the  first 
on  December  10th,  1870,  the  seccmd  on  December  10th,  1873,  the 
third  on  December  10th,  1876,  all  with  6  per  cent  interest  from  June 
lOth^  1870,  and  10  per  cent  interest  after  due. 

The  only  question  raised  is  as  to  the  suffidency  of  two  pleas,  to 
which  demurrers  were  sustained  by  the  Court  below. 

One  plea  sets  up  that  the  notes  were  given  as  the  consideration  of 
an  agreement  entered  into  between  the  plaintifFs'  testate,  Robert 
McCracken,  of  the  first  part,  and  the  defendant,  Patrick  Sheeren^ 
of  the  second  part,  as  follows: 

"The  party  of  the  first  part  doth  sell  to  the  party  of  the  second 
part  an  eighty-acre  lot  of  land,  known  and  described  as  follows — vi2. : 
The  west  half  of  the  southeast  quarter  of  section  three  (3),  township 
thirteen  (13),  range  eleven  (11)  west,  containing  eighty  (80)  acres,  in 
Scott  County,  and  State  of  Illinois;  and  for  and  in  eonsidaration  of 
said  land,  and  a  clear  deed  for  the  same,  as  soon  as  the  last  payments 
are  made,  the  party  of  the  seccmd  part  engages  to  pay  the  party  of 
1  Cy.  Sale  of  Goods  Act,  §  41,  (1);  Uniform  Sales  Act,  1 54,  (1).— Eda. 
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the  first  part  $25  per  acre,  in  the  following  payments — viz.:  In  ox 
months  from  this  date,  five  hundred  dollars  ($500);  five  hundred 
dollars  in  three  years  from  date,  and  one  thousatid  dollars  in  six  yean 
from  date,  with  interest  commencing  from  this  date,  to  be  paid  yeariy 
on  all  the  notes,  at  6  per  cent,  and  when  the  cash  payment  is  made, 
the  party  of  the  first  part,  his  heirs  or  assigns,  shall  execute  a  dear 
deed  for  said  land,  this  10th  June,  1870;  and  the  party  of  the  seoond 
part  is  to  pay  the  taxes." 

(Signed  by  the  parties.) 

The  plea  averring  the  defendant,  in  pursuance  of  the  agreement^ 
had  ever  been  ready  and  willing  to  pay  the  notes,  but  there  had  never 
been  any  offer  or  tender  to  him  of  a  deed  for  the  land  described  in  the 
agreement. 

The  other  plea  alleges  that  the  notes  were  given  as  the  considera- 
tion for  the  purchase  of  the  above  described  tract  of  land;  that  pre- 
vious to  the  making  of  the  notes  there  had  been  made,  and  at  that 
time  existed,  between  the  defendant  and  Robert  McCracken,  aa 
agreement  in  writing,  setting  it  out  as  above,  and  that  on  September 
17th,  1870,  in  pursuance  of  such  agreement,  the  defendant  executed 
the  notes  declared  upon;  that  the  first  one  was  correctly  drawn,  but 
that  the  second  and  third  notes  were,  by  the  scrivener,  incorrectly 
and  improperly  drawn  as  to  their  times  of  payment,  in  this,  that  the 
scrivener  drew  the  last  two  notes  as  maturing  on  December  10th, 
1873,  and  on  December  10th,  1875,  when  the  same  should  have  beei 
written  to  mature  as  by  the  terms  of  the  above  agreement,  and  as  waa 
the  intention  of  the  parties — viz.,  on  June  10th,  1873,  and  on  June 
10th,  1876,  respectively;  that  the  defendant,  in  pursuance  of  the 
agreement,  had  entered  into  the  possession  of  said  premises,  but  there 
had  never  been  offered  or  tend»*ed  to  him  a  clear  deed  to  the  land, 
although  the  defendant  had  always  been  ready  and  willing  to  piy 
the  notes. 

.  The  notes  appear,  by  the  averments  of  the  pleas,  to  have  been 
given  for  the  moneys  due  and  payable  by  the  agreement  of  June  10th, 
1870.  They  were  given,  then,  for  the  pnirchase  money  of  land,  the 
deed  for  the  land  to  be  given,  as  we  understand  the  agreement,  upon 
making  the  last  payment,  which  is  represented  by  the  last  note.  The 
payment  of  the  last  note,  and  the  making  of  the  deed,  we  must  r^jard 
as  mutual  and  dependent  acts,  and  that  to  maintain  an  action  ifx>n 
that  note  there  should  have  been  a  tender  (A  a  deed  before  bringing 
suit.  Headley  v.  Shaw,  39  111.  354;  Hunter  v.  Bilyeu,  39  111.  368; 
Johnson  v.  Wygant,  11  Wend.  48. 
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But  it  is  different  with  the  two  other  notes.  They  were  to  be  paid 
before  the  time  fixed  for  thef  conveyance  of  the  land,  and  as  respects 
them,  the  agreements  were  independent  of  each  other,  and  tender  of  a 
deed  before  suit  was  not  necessary.  If  a  day  be  appointed  for  pay- 
ment of  money,  or  part  of  it,  or  for  doing  any  other  act,  and  the  day 
is  to  happen,  or  may  happen,  before  the  thing  which  is  the  considera- 
tion of  the  money  or  other  act  is  to  be  performed,  an  action  may  be 
brought  for  the  money,  or  for  not  doing  such  other  act,  b^ore  per- 
formance, for  it  appears  that  the  party  relied  upon  his  remedy,  and 
did  not  intend  to  make  the  performance  a  condition  precedent.  1 
Saund.  320,  note  4.  The  obligation  of  the  defendant  to  pay  the  first 
two  notes  at  the  times  stipulated,  was  absolute  and  unconditional. 
A  cause  of  action  accrued  upon  each  note  as  soon  as  it  became  paya- 
ble, and  there  is  nothing  in  the  agreement  to  defeat  the  right  of  ac- 
tion afterward. 

By  neglecting  to  enforce  payment  of  the  first  two  notes  when  they 
became  due,  and  by  waiting  until  the  last  note  became  due  and  the 
time  for  making  the  conveyance  had  elapsed,  the  promises  to  pay  the 
.  first  two  notes,  once  absolute  and  independent,  did  not  become  mutual 
and  dependent.  This  was  so  expressly  decided  in  Duncan  ei  al.  v. 
Charles,  4  Scam.  561. 

That  was  a  parallel  case,  and  decided  the  exact  point  made  upon 
these  pleas.  Under  its  authority,  the  first  two  notes,  here,  are  re- 
coverable without  a  tender  of  a  conveyance,  and  the  pleas  must  be 
held  bad,  as  respects  them. 

The  demurrers  to  the  pleas  were,  then,  properly  sustained,  and 
the  judgment  is  affirmed. 

Judgment  affirmed.  ^ 

1  See  also  Loud  v.  Pomona  Land  and^ Water  Co.  (1894),  153  U.  S.  504:  "But 
in  the  case  at  bar  the  terms  of  the  contract  contain  no  stipulation  that  the  cov- 
enants of  the  respective  parties  are  to  be  performed  at  the  same  time  or  con- 
currently. On  the  contrary,  the  clearly  expressed  intention  was  that  the  payment 
of  the  purchase-price  of  the  lands  should  precede  the  performance  of  the  land 
company's  covenant  to  convey  the  lands  and  water  stocks.  The  consideration  to 
be  paid  covered  both  the  lands  and  the  stocks,  and  its  payment  was  a  condition 
precedent  to  a  transfer  of  either  or  both.  The  provision  that  the  stock  was  to  be 
delivered  by  the  land  company  and  accepted  by  the  purchaser  (subject  to  the  by- 
laws of  the  irrigation  companies),  'when  payment  in  full  is  made  for  the  above- 
described  land,'  in  no  way  changes  the  proper  construction  of  the  contracts,  or 
establishes  that  the  stock  was  to  be  transferred  concurrently  with  the  payment 
for  the  lands.  The  expression  'when  pasrment  in  full  is  made  for  the  above- 
described  land,'  confirms  the  construction  that  the  pa3rment  was  a  condition 
precedent  to  the  conveyance  of  either  stock  or  land  or  both.     The  purchaser 
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JAMES  V.  BURC3HELL 

In  the  Court  of  Appeals  of  New  York,  1880 
[Reported  in  82  New  York,  108] 

This  action  was  brought  to  recover  damages  for  the  alleged  f lulure 
of  defendant  to  perform  a  contract.^ 

On  January  11th,  1871,  the  parties  altered  into  a  contract  by 
which  the  plaintiff,  Sarah  James,  in  consideration  of  $1,  agreed  ''to 
sell  and  convey,  or  cause  to  be  ccmveyed,"  as  thereinafter  stated^ 
to  the  defendant,  four  lots  of  land  in  the  city  of  New  York,  for  the 
sum  of  $11,000  for  each  lot.  It  was  further  covenanted  that  the  de- 
fendant should  commence  the  erection  of  four  houses  upon  the  lots 
on  or  before  February  10th,  1871,  and  complete  the  same  mthin 
seven  months  from  that  date;  the  plaintiffs  to  advance  $4000  on  each 
house  to  aid  in  its  erection,  and  upon  being  paid  and  reimbursed  the 
price  of  said  lots  and  advances  thereon,  either  in  cash  or  the  bonds  . 
of  the  defendant,  secured  by  mortgages  on  the  premises,  then  the 
plaintiffs  agreed  "to  convey  or  cause  to  be  conveyed"  the  same  to  the 
defendant,  in  fee  by  a  full  covenant  warranty  deed  free  from  al 
reasonable  objections  and  from  all  incumbrances,  except  such  incum- 
brances as  should  be  made,  or  caused  or  suffered  to  be  made  by  the 
defendant;  the  latter  agreed  to  complete  the  contract  and  to  taJke 
title  within  eight  months.    The  plaintiffs  also  covenanted  that  Sar&h 

had  no  right  to  a  transfer  of  the  stock  before  he  became  entitled  to  a  conveyance 
of  the  land. 

"  We  cannot  accede  to  the  contention  of  the  plaintifif  in  error  that  the  contracts 
^ould  be  80  construed  as  to  make  payibent  of  the  first  instahnent  of  purchsae- 
money  a  condition  precedent  to  the  covenant  to  convey,  but  that  the  last  instal- 
ment of  purchase-money  should  be  treated  as  dependent  or  concurrent  vith 
the  covenant  to  convey.  The  covenants  are  to  be  interpreted  as  of  the  date  of 
the  execution  of  the  contract,  and  as  applying  to  each  and  all  the  instalments  of 
purchase-mon^  alike.  Covenants  like  those  in  the  case  under  consideration  are 
not  of  a  shifting  character,  independent  at  one  time  and  dependent  at  another,  or 
independent  as  to  one  or  more  instalments  of  purchase-money  and  dependent  in 
respect  to  others,  unless  there  is  a  clearly  expressed  intention  on  the  part  of  the 
contracting  parties  that  such  should  be  the  case.  No  such  intention  is  either  ex- 
pressed or  implied  in  the  language  of  the  contracts  in  suit.  The  payment  of  all 
the  instalments  of  purchase-money  is  a  condition  precedent  to  the  perfonoanoe 
of  the  land  company's  covenant, to  convey."    Per  Jackson,  J. — ^Eds. 

'  Judgment  below  was  for  defendant.T-£ds. 
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JameB  was  seized  in  faer  own  rig^t  of  a  good  title  to  said  premises 
in  fee  simple.  It  was  also  agreed  that  the  plaintiffis  at  their  election 
might  mortgage  each  of  said  lots  to  the  amoimt  of  S15y000,  and  con* 
yey  the  same  subject  to  said  mortgageB  in  lieu  of  purchase-money 
for  the  same  amount. 

The  Court  found  that  on  the  same  day  the  contract  was  made 
plaintiffs  conveyed  the  premises  by  warranly  deed  to  Isaac  B.  Findull, 
subject  to  no  incumbrances  whatever.  Defendant  never  entered  into 
possession  of  the  premises,  but  refused  to  erect  the  buildingis  because 
the  plaintiffs  could  give  no  valid  title  to  the  property. 

It  appeared  that  some  months  after,  but  before  the  expiration  of 
the  eight  months,  Findull  rec6nve3red  to  Mrs.  James,  findull  was 
a  former  clerk  of  James,  and  the  conveyance  to  him  was  mthout 
consideration.  He  knew  at  the  time  he  received  the  deed  of  the  con* 
tract  between  the  parties. 

MiLLBB,  J.  The  plaintiffs,  in  their  contract  with  the  defendant, 
covenanted  that  Sarah  James,  one  of  them,  was  seized  in  her  own 
right  of  a  good  titie  to  tibe  premises  in  fee  simple  which  were  to  be 
conveyed  to  the  defendant;  and  it  was  further  provided,  that  the 
plaintiffs,  if  they  so  desire,  could  mortgage  each  of  the  lots  to  the 
amotmt  of  $15,000.  On  the  same  day  after  the  contract  bears  date, 
and  when  the  parties  acknondedged  its  execution,  the  plaintiffs  con- 
veyed the  premises  by  warranty  deed  to  one  Findull,  subject  to  no 
incmnbrances  whatever.  The  question  presented  is,  whether  the 
plaintiffs  had  a  right  thus  to  impair  the  title,  or  m  any  other  manner 
than  by  the  mortgages  provided  for;  iEmd,  as  this  conveyance  was 
made  to  Findull,  whether  the  plaintiffs  had  not  violated  the  covenant, 
and  the  defendant  was  tiiereby  released  from  any  liability  under  the 
contract?  The  plaintiffs'  counsel  insists  that  the  fact  that  another 
perscHi  held  the  legal  title  for  a  portion  of  the. intervening  time,  or 
that  the  defendant,  prior  to  the  time  fixed  for  taking  titie,  was  re- 
quired by  independent  covenants  to  do  certain  acts  and  things 
toward  the  performance  of  the  contract  on  his  part,  is  inmiaterial. 
We  think  he  is  in  error  in  this  respect,  and,  under  the  provisions  of 
the  contract,  the  transfer  of  the  title  to  Findull  by  the  plaintiffs  was 
important  and  material.  By  the  contract,  as  will  be  seen  by  refer- 
ence to  the  same,  the  defendant  agreed  to  erect  building?  upon  the 
lots,  of  a  certain  style  and  quality,  and  of  considerable  value,  within 
seven  months  from  the  date,  the  plaintiffs  to. advance  money  from 
time  to  time  on  each  of  such  buildings.  The  lots  were  to  be  conveyed 
by  the  plaintiffs  by  warranty  deed,  free  from  incumbrances,  except 
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such  as  should  be  cauded  or  suffered  by  the  defendant,  who  was  to 
take  title  and  pay  for  the  same  within  eight  months  from  date.  It 
is  apparent  from  the  tenns  q(  the  contract  that  the  defendant  must 
have  relied  to  a  considerable  extent  upon  the  personal  responsibiUty 
of  the  pliuntiffs.  Upon  the  faith  of  an  existing  and  perfect  title  in 
Mrs.  James,  he  was  to  take  possession,  erect  valuable  buildings,  and 
expend  large  amotmts  of  money.  The  covenant  that  Mrs.  James 
was  seized  and  liie  peimission  given  to  mortgage  the  premises  was 
not  only  an  inducement  for  the  expenditure  of  $60,000,  to  be  made 
by  the  defendant,  as  the  contract  provided,  but  a  guaranty  that  no 
other  incumbrances  should  be  placed  upon  the  property.  The  cove- 
nant of  seizin  would  be  of  no  benefit  if  the  idaintiffs  could  convey  to 
a  stranger  without  its  violation,  and  Compel  the  defendant  to  erect 
the  buildings  upon  lands  to  which  he  might  never  acquire  any  title, 
and,  in  that  event,  to  trust  entirely  to  an  action  at  law  against  the 
plaintiffs  for  reimbursement  or  indemnity.  From  the  contract,  it  is 
evident  that  the  intention  of  the  parties  was  that  the  defendant  should 
be  protected  in  taking  possession  of  the  premises,  and  in  the  erection 
of  buildings  thereon,  and,  under  the  circumstances  of  the  case,  that 
the  title  should  remain  unimpaired  in  Mrs.  James  until  the  convey- 
ance was  delivered.  Instead  of  this,  on  the  very  day  the  contract 
was  acknowledged  the  plaintiffis  conveyed  the  premises  to  Ilndull, 
who  had  been  a  deik  of  Mr.  James,  and  who  took  it  in  trust  for  Mrs. 
James  and  paid  no  ccmsideration  for  the  conveyance.  They  thus 
parted  with  all  their  right  and  title  to  the  lot,  and  subjected  the  de 
fendant  to  the  hazard  of  losing  what  might  be  expended  upon  the 
same..  As  the  testimony  stood,  we  think  the  defendant  was  net 
bound  toproceed  and  ccHnplete  the  contract  after  the  plaintiffs  had 
parted  with  their  title  by  a  conv^ranoe  to  a  stranger. 

The  conveyance  by  the  plaintiffs  and  the  execution  of  the  moit- 
gages  by  the  defendant,  according  to  the  contract  for  the  price  of  the 
lots  and  advances,  were  to  be  simultaneous  acts.  In  such  a  case  the 
covenants  are  dependent,  and  there  must  be  an  existing  capacity  in 
the  one  who  is  to  convey,  to.  give  a  good  titie.  This  distinction  is 
stated  fully  by  Spender,  J.,  in  Robb  v.  Montgomery,  20  Johns.  15. 
The  expenditure  to  be  made,  which  was  very  large,  should  not,  in 
view  of  the  peculiar  provisions  of  the  contract,  be  regarded  as  an 
ordinary  payment  on  account  of  the  purchase^money,  as  the  cove- 
nants were  manifestly  intended  and  must  be  considered  as  mutual 
and  dependent.  ^  Judson  v.  Was8>  11  Johns.  525;  Tudcer  v.  Woods, 
12  Johns.  190.    We  have  carefully  examined  all  the  cases  cited  to 


JAMBB  V.   BURGflELL  895 

BUBtain  the  propoBition  contended  for  by  the  plaintififs'  counsel,  and 
we  think  that  none  of  them  uphold  the  doctrine  that  m  a  case  pre- 
sentmg  the  characteristic  features  of  the  one  at  bar,  a  conveyance 
to  a  third  party  is  not  material. 

Some  stress  is  laid  by  the  appellants'  counsel  upon  the  provision 
in  the  contract  that  the  plaintiffs  agreed  ''to  sell  and  convey,  or 
cause  to  be  conveyed."  This  is  not  controlling;  abd  taking  the  whole 
contract  together,  we  think  that  the  testimony  shows  that  the  de- 
fendant did  not  intend  to  accept  any  other  warranty  than  that  of 
the  plaintiffs.  That  FinduU  knew  of  the  contract  with  the  defendant 
at  the  time  he  took  the  deed,  and  therefore  he  took  it  subject  to  the 
rights  of  the  defendant  and  could  have  been  compelled  to  convey,  is 
not  important,  for,  as  we  have  seen,  the  defendant  lost  the  benefit 
of  the  plaintiffs'  reiq)onsibi)ity  by  the  transfer  of' the  title  without 
any  consideration  whatever  to  a  person  of  at  least  doubtful  responsi- 
bility, and  thus  was  not  sufficiently  protected  in  making  the  large 
expenditure  required  for  the  building  of  the  houses.  The  defendant 
had  a  right  to  rely  upon  the  responsibility  of  the  plaintiffs  under  the 
contract,  and  the  want  of  it  may  well  have  prevented  the  defendant 
from  taking  possession  and  from  erecting  the  buildings  eia  was  in- 
tended. The  subsequent  reconveyance  by  Findull  to  Sarah  James 
could  have  no  effect  in  restoring  the  defendant's  rights  which  were 
affected  by  the  conveyance  to  Ilndull.  The  conveyance  f roin  Findull 
to  the  i^aintiffs  was  not  made  until  some  inonths  after  the  convey- 
ance by  the  plaintiffs  to  him,  and  was  recorded  even  lobjg  after  that, 
and  it  is  not  proved  to  have  he&i  brought  to  the  knowledge  of  the 
defendant.  The  defendant,  with  knowledge  of  the  want  of  title  in 
the  plaintiffs;  was  not,  under  the  covenants  in  the  contract,  bound 
to  take  possession  and  proceed  with  the  erection  ctf  the  buildiogs. 

The  question  whether  the  deed  to  Findull  was  made  and  delivered 
before  or  after  the  making  and  deliveiy  of  the  contract  is  not  vital, 
as  in  either  contingency  the  plaintiffs  had  broken  the  covenant  of 
seisin,  and  as  the  covenants  were  dependent  and  mutual,  the  de- 
fendant was  under  no  obligation  to  proceed  and  erect  the  build- 
ings and  fulfil  the  terms  of  the  contract.  In  view  of  the  covenants 
which  have  been  considered,  the  contract  was  at  an  end  when 
the  conveyance  was  made  to  Findull.  l^e  finding  of  the  judge, 
that  the  contract  was  eixecuted  and  delivered  upon  January  11th, 
1871,  being  the  time  of  its  acknowledgment  instead  of  the  day  of  its 
date,  is  therefore  not  material,  and  even  if  erroneous,  cannot  affect 
the  result.   For  the  same  reason,  the  refusal  to  find  that  the  deed  was 
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delivered  after  the  date  of  the  contracti  was  not  exxoDSons.  There 
was  no  error  in  refusing  to  send  the  case  back  for  further  findings, 
or  in  any  of  the  refusals  to  find,  or  in  any  other  respect. 

The  judgment  should  be  affirmed. 

All  concur  except  Folgbr,  C.  J.,  and  RAPAiiLO,  J.,  not  voting,  and 
Finch,  J;,  absent  at  argument. 

Judgment  affirmed. 


EDDY  V.  DAVIS 

* 

In  the  Court  of  Appeals  of  New  York,  1889 
[Reported  in  116  New  York,  247] 

The  action  was  brought  to  recover  from  defendant  unpaid  in- 
stahnents  alleged  to  be  due  upon  a  contract  to  purchase  land. 

By  the  contract,  which  was  executed  March  Ist^  1875,  plaintiff 
agreed  to  sell  to  defendant  a  lot  of  land  in  the  village  of  Westport, 
upon  which  there  was  a  brick  store,  for  the  sum  of  $1600,  payable 
in  annual  instalments  varying  from  $100  to  ^00. 

The  contract  provided  that  possessioii  should  be  given  on  pay- 
ment of  the  first  instalment,  and  contained  the  following  {xrovisions: 
'^The  party  of  the  second  part  (defendant)  is  to  have  one  hundred 
feet  depth  of  land  including  the  store  running  east  and  west,  running 
north  and  south  the  width  of  the  store.''  ''The  said  parties  of  the. 
first  part  agree  that  on  receiving  the  sum  of  eight  hundred  dollas 
at  the  time  and  manner  above  mentioned,  that  they  will  execute  and 
deliver  ti»  the  said  party  of  the  second  part,  at  their  own  proper  coft 
and  expense,  a  good  and  sufficient  deed  of  said  property  by  the  parky 
of  the  second  part  giving  to  the  parties  of  the  first  part  a  bond  aid 
mortgage  on  said  property  for  the  remaining  sum  unpaid."  ''And 
the  said  party  of  the  first  part  agrees  to  keep  open  a  right  of  way 
back  of  said  building/'  ''It  is  undersftood  that  the  party  of  the 
second  part  is  to  put. up  during  the  oommg  year  a  building  on  the 
east  end  of  said  store,  to  cost  not  less  than  six  hundred  dollars." 

Defendant  paid  the  first  instahnent  under  the  contracti  entered 
into  possession,  and  erected  tiie  building  called  for  by  the  contract. 
He  made  other  payments  in  amount  about  sufficient  to  pay  the  VEtr 
terest  on  the  purchase-money.  At  the  time  of  the  commencement 
of  the  action  two  instalments,  amounting  to  $300,  were  not  due«  At 
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the  tinie  the  agreement  was  made  the  plaintiffs  owned  other  prop^ 
erty  adjoining  the  lot  sold  def^idant,  on  the  north,  and  bounded  on 
the  west  by  th6  principal  street  of:  the  villaed;  and  over  this  property 
access  could  be  had  from  the  street  to  the  rear  of  defendant's  lot. 

In  Jtme,  1876,  plaintiffs  sold  to  one  Joseph  Hutchings  all  the  rest 
of  the  property  owned  t^  them,  without  any  reservation  of  a  right 
of  way  to  defendant's  lot,  and  at  the  time  of  the  eommencement  of 
this  action  they  owned  no  property  over  which  they  oould  give  a 
right  of  way  to  the  tear  of  defendant's  store. 

Further  facts  appear  in  the  opinion. 

Brown,  J.  The  trial  court  found,  as  oondusionsof  law,  that  the 
defendant  ^^  was  not  entitled  to  a  conveyance  of  iHt>perty,  or  of  such 
right  of  way  until  ther  full  sum  of  SIQOO^  the  consideration  provided 
by  said  contract^  was  paid,  and  that  the  provision  in  said  contract 
for  deeding  the  premises  to  the  def ^dant,  upon  the  payment  of  1800 
and  interest,  was  for  his  (defendant's)  benefit,  and  he  oould  avail 
himself  of  it  at  his  <qytion,  by  paying. such  mon^y  at. the  times  pro- 
vided in  the  oontfact^  and  demanding  a  deed  and  tendermg  a  bond 
and  mortgage;  not  having  paid  or  made  such  demand  or  tender,  and 
having  waived  his  right  to  make  any  claim  under  this  provision,  as 
appears  in  thie  sixth  finding  of  fact,  the  .contract  was  to  be  treated  as 
if  it  had  been  omitted,  and  the  action  having  been  brought  to  recover 
instalments  due,  no  tender  of  a  deed  by  the  plaintiffs  was  necessary 
to  enable  them  to  maintain  this  action." 

The  sixth  finding  of  fact  referred. to  was  as  follows:  ''That. im- 
mediately before  the  eommencement  of  this  action  the  plaintiffs, 
by  their  attorneys,  applied  to  said  defendant  and  infonned  him  that 
plaintiffs  were' ready  and  willing  to  perform  said  contract  on  their 
part,  if  he  was  ready  to  pay,  to  which  defendant  relied  that  he  could 
not  pay,  and  said  he  wanted  to  give  up  the  property,  and  thereupon 
plaintiffs  commenced  this  action." 

It  is  imdisputed  that  within  two  months  after  the  defendant  en- 
tered into  possession  of  tiie  property  plaintiffs  sold  all  th^  adjoining 
land,  and  thus  put  it  out  of  their  power  to  comply.with  their  agree*- 
ment  with  defendant,  and  keep  open  a  nght  of  way  to  tiie  rear  of  his 
store;  and  at  the  time  of  the  offer  mentioned  in  the  finding  of  fact  I 
have  quoted  the  plaintiffs  were  powerless  to  fulfil  their  agreement. 
The  finding,  therefore,  that  they  were  ready  to  perform^  or  that  their 
offer  and  defendant's  refusal  constituted  a  waiver  of  tender,  of  tiie 
deed  cannot  be  sustained.  A  tender  imports  not  only  readiness  and 
ability  to  perform,  but  actual  production  of  the  thing  to  be  delivered. 

57 
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The  former  reqtiisite  of  a  tend^  may  be  waived,  but  to  establish  a 
waiver  there  must  be  an  existing  capacity  to  {lerfoim.  Ndson  v. 
Plimpton  Mevating  Co.,  55  N.  Y.  484;  Lawrence  v.  Miller,  86  N.  Y. 
173;  Bigler  v.  Morgan,  77  N.  Y.  318. 

Here  there  was  no  existing  capacity,  as,  having  sold  all  the  adjacent 
lands,  plaintiffs  could  not  perform  their  covenant  ''to  keep  open  a 
right  of  way''  back  of  defendant's  store.  The  conclusion  of  a  waiver 
is  not,  therefore,  sustained.  If,  however,  the  construction  put  upcm 
the  contract  by  the  learned  trial  court,  in  the  conclusion  of  law  I  have 
quoted,  is  correct,  then  the  finding  of  a  waiver  of  tender  of  perform- 
ance is  unimportant. 

Never  having  paid  $800  of  the  purchase-money,  defendant  was  not 
in  a  position  to  demand  the  conveyance,  and  there  being  in  the  con- 
tract, as  construed  by  the  trial  court,  no  covenant  on  the  part  of  the 
plaintiff  to  deliver  the  deed  until  the  full  consideration  was  paid, 
tender  of  the  conveyance  as  a  condition  precedent  to  recover  for  un- 
paid instalments  was  not  necessary,  and  no  question  as  to  the  suffi- 
ciency of  the  facts  to  constitute  a  waiver  of  tender  could  legitimately 
arise. 

Wh^re  a  contract  for  the  sale  of  land  provides  for  partial  payments^ 
of  the  purchase-money  prior  to  the  deliveiy  of  the  deed,  the  vendor 
may  sue  for  such  instalments  when  due  without  t<enriering  a  oonvef- 
ance.  Paine  v.  Brown,  37  N.  Y.  228;  Hanington  v.  Higgins,  17 
Wend.  376. 

But  when,  after  the  instalments  are  all  due,  the  vendor  brings  an 
action  for  the  purchase-money,  he  is  not  entitled  to  recover  without 
proving  an  offer  before  suit  to  convey  the  land  to  the  defendant  on 
receiving  the  purchase-price.  When  the  last  instahnent  falls  due 
the  payment  of  the  whole  of  the  unpaid  purchase-money  and  the 
conveyance  of  the  land  become  dependent  acts.  Beecher  v.  Coniadt, 
13  N.  Y.  108. 

And  the  same  rule  applies  when  an  action  is  brou^t  for  any  in- 
stalment payable  at  or  after  the  term  fixed  for  the  ddiveiy  of  the 
deed.  Grant  v.  Johnson,  5  N.  Y.  247;  Pordage  v.  Ck>le,  1  Saund. 
3206,  Williams's  note.  So  that  if  the  fair  interpretation  of  the  cchi- 
tract  is,  as  was  held  by  the  trial  court,  that  there  was  no  obligation 
on  plaintiffs'  part  to  deliver  a  deed  until  the  whole  of  the  purehase- 
money  was  paid,  except  in  case  of  a  demand  therefor  by  defendant 
after  payment  of  S800  and  tender  of  a  bond  and  mortgage  fi>r  the 
balance  of  the  purehase  price,  then  the  judgment  was  right  and  must 
beaffinned. 
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We  oome,  therefore,  to  the  consideration  of  the  question  whether 
the  learned  trial  judge  was  right  in  his  construction  of  the  contract 
that  the  provision  for  a  delivery  of  the  deed,  when  $800  was  paid, 
was  one*  for  the  benefit  of  the  defendant,  enforceable  only  on  his 
demand,  or  whether  it  was  a  covenant  on  the  part  of  the  plaintiffs 
to  deliver  the  conveyance  at  liie  time  named. 

We  can  find  no  support  for  the  construction  adopted  by  the  trial 
court  in  the  agreement  itself,  and  it  is  not  based  upon  any  finding  of 
fact. 

The  construction  is  harsh,  unfair,  and  unnecessary.  The  parties 
appear  to  have  provided  expressly  for  all  matters  between  than.  We 
expect  naturally  to  find  mutual  obligations  in  the  contract.  The 
vendee  agrees  to  pay  the  purchase-money,  and  we  look  for  an  agree- 
ment on  the  part  of  the  vendor  to  convey.  If  it  is  not  contained  in 
the  clause  of  the  contract  under  discussion,  it  does  not  exist  in  express 
tenns,  and  we  are  forced  to  imply  it  from  the  nature  of  the  m- 
strument. 

In  Robb  V.  Montgomery,  20  Johns.  15>  cited  by  appellants,  there 
was  an  express  covenant  to  convey  on  payment  of  the  purchase^ 
money,  and  a  further  provision  that  if,  after  the  first  payment  was 
made,  defendant  wished  to  get  a  deed,  and  to  giv6  a  bond  and  mort- 
gage for  securing  the  last  two  payments,  plaintiff  would  give  a  deed. 

Thus  the  intent  of  the  parties  was  clear  that  it  was  to  be  optional 
with  the  vendee  whether  he  would  take  a  deed  on  making  the  first 
payment. 

Here  there  is  no  express  covenant  to  give  a  deed  at  all,  unless  it  is 
in  the  provision  cited.  The  language  used  in  this  part  of  the  contract 
does  not  express  an  option,  but  is  that  of  a  positive  undertaking. 
It  is:  '^ Parties  of  the  first  part  agree,  on  receiving  the  sum  of  eight 
hundred  dollars,  *  *  *  that  they  will  execute  and  deliver  ♦  ♦  * 
a  sufficient  deed." 

We  think  the  intent  of  the  parties  is  plainly  inferable  from  the 
language  used,  that  this  was  a  covenant  on  plaintiff's  part  to  convey 
at  the  time  and  under  the  circumstances  mentioned. 

We  have,  therefore,  an  action  to  recover  unpaid  instalments  brought 
after  the  time  stipulated  for  the  delivery  of  the  deed,  and  in  such  case, 
to  entitle  plaintiffs  to  recover,  it  was  incumbent  upon  them  to  show 
an  offer  made  before  suit,  to  convey  on  receiving  the  stipulated  part 
of  the  purchase-money.  Grant  v.  Johnson  and  Beecher  v,  Conradt, 
mpra.  The  facts  of  this  case  are  very  similar  to  the  cases  cited. 
In  Grant  v.  Johnson  the  contract  was  to  sell  the  land  for  $950;  $200 
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of  which  was  payable  in  April,  1846,  and  $200  in  April/ 1847,  and  the 
balance  in  two  annual  payments  thereafter. 

The  seller  was  to  give  possession  in  November,  1845,  and  a  deed  in 
May,  1846.  The  action  was  for  the  instalment  due  in  April,  1847, 
and  this  Court  held  that  delivery  of  the  deed  was  a  condition  prece- 
dent to  the  payment  of  the  second  instalment,  and  having  made  no 
tender,  plaintiff  could  not  recover. 

In  Beecher  v.  Ck)nradt  the  purchase-money  was  payable  in  five 
instalments.  None  were  paid,  and  after  they  were  all  due  plaintiff 
brought  an  action  for  the  whole  purchase-money.  This  Court  held 
that  while  the  covenants  as  to  the  first  four  instalments  were  originally 
independent,  when  the  last  instalment  fell  due,  conveyance  and  pay- 
ment were  dependent  acts,  and  that  no  part  of  the  purchase-money 
could  be  recovered  without  tender  of  a  conveyance  before  commence- 
ment of  the  action.  To  the  samcf  effect  are  Hoag  v.  Parr,  13  Hun,  d5; 
James  v.  Burchell,  82  N.  Y.  108;  Smith  v.  McCIuskey,  45  Barb.  621. 
The  determination  of  the  question  what  are  and  what  are  not  de- 
pendent covenants  is  n6t  <me  free  from  difficulty,  and  many  of  the 
cases  are  so  irrecotcilable  that  they  are  studied  with  little  profit  or 
assistance  to  the  judgment. 

Each  case  must  be  determined  by  the  cardinal  rule  of  interpreting 
all  contracts--viz.,  to  ascertain  the  intention  of  the  parties  to  the 
agreement;  and  here  we  think  there  is  no  doubt  the  intention  was  to 
deliver  the  deed  of  the  property  when  $800  of  the  purchase-money 
was  paid.  For  all  the  instalments  falling  due  prior  to  that  time 
plaintiffs  might  have  brought  their  action  and  recovered  without 
proof  of  offer  to  convey,  but  having  waited  until  after  the  time  fixed 
for  the  delivery  of  the  deed,  payment  and  conveyance  became  de- 
pendent and  concurrent  acts,  and  t^der  of  perfonnance  was  essential 
on  their  part  to  an  enforcement  of  defendant's  obligations  Under  the 
contract.  The  case  seems  to  fall  directly  within  the  q>irit  of  the 
second  rule  suggested  by  Williams  in  his  note  to  Pordage  v.  Cole, 
supra:  "When  a  day  is  appointed  for  the  payment  of  mon^,  and  the 
day  is  to  happen  after  the  thing  which  is  the  consideration  is  to  be 
perforlned,  no  action  for  the  money  can  be  sustained  without  averring 
a  performance;"  and  the  rights  of  the  parties  under  such  circum- 
stances as  exist  in  this  clise  are  clearly  stated  by  Gardner,  Ji,  in 
Beecher  v.  Conradt  as  follows:  "The  defendant  has  lost  his  right  to 
pay  the  instalments  separately,  and  the  plaintiff  his  right  to  enforce 
collection  by  separate  suits.  There  is  but  a  single  cause  of  action,  on^ 
and  indivisible.    The  defendant,  if  he  would  obtain  his  due,  must  pay 
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all,  and  the  plaintiff,  if  be  would  recover,  must  show  such  a  pesform- 
ance  on  his  part  as  would  entitle  him  to  all  the  unpaid  consideration/' 
None  of  the  cases  cited  by  the  appellant  are  in  conflict  with  the  rule 
stated,  under  the  construction  we  have  given  the  contract. 

Robb  V.  Montgomery,  20  Johns.  16,  in  one  respect,  I  think,  must 
be  erroneously  reported.   The  case  stated  that  the  declaration  averred ' 
non-payment  of  all  the  instahnents.^ 

If  we  are  to  understand  by  this  that  the  action  was  brought  to 
recover  the  whole  piu'chase-money,  and  to  regard  the  Court  as  holding 
that  no  tender  of  conveyance  was  necessary,  then  the  case  is  in  con- 
flict with  all  the  later  authorities.  But  if  the  action  was  to  recover  the 
first  instalment  only,  then  the  decision  is  intelligible^  I  think  the 
action  must  have  been  for  the  first  instalment.  The  case  as  reported 
arose  upon  a  demurrer  by  defendant  to  a  replication  to  a  plea  in  the 
answer  and  involved  the  single  question  whether  the  assignment  of 
the  contract  and  the  conveyance  of  the  land  to  Bemus  by  the  vendor, 
before  the  first  instalment  was  due  (Bemus  being  ready  and  willing 
and  having  the  capacity  to  convey  to  defendant),  was  a  bar  to  the 
recovery.  The  Court  held  that  it  was  not,  and  in  so  deciding  is  in 
harmony  with  later  decisions,  which  hold  that  in  an  action  by.  a  ven- 
dor for  an  instalment  of  purchase-money  falling  due  prior  to  the 
time  limited  for  the  delivery  of  the  deed,  want  of  title  in  the  vendor 
is  not  a  defence.    Harrington  v.  Higgins,  17  Wend.  376. 

These  and  all  kindred  cases  will  be  fotmd,  I  think,  to  have  arisen 
on  independent  covenants  in  cpntracts,  and  the  rule  established  by 
them  has  no  application  in  an  action  by  a  vendor  for  purchase-money 
brought  subsequent  to  the  day  stipulated  for  the  deliveiy  of  the  deed.^ 

1  In  Gi;bnn  t.  Bobslbe  (1898),  156  N.  Y.  161,  it  appeared  that  od  March  11, 
1893,  a  oantraot  was  entered  into  between  the  defendanta  and  the  plaintiff  by 
which  the  former  agreed  to  sell  the  latter  the  premises  mentioned  for  the  price  of 
$138,347,  to  be  paid  as  foUows:  One  thousand  dollars  seven  days  from  the  date 
of  the  contract,  five  thousand  dollars  April  15, 1893;  ten  thousand  dollars,  July  1, 
1893;  ten  thousand  dollars  October  1,  1893,  with  interest  at  the  rate  of  six  per 
eent  on  all  sums  from  time  to  time  remaining  unpaid,  payable  at  the  time  of 
each  payment.  Then  followed  this  iMt)vi8ion:  '*The  party  of  the  first  part  shall, 
after  the  payments  mentioned  herein  are  fully  made  on  this  contract,  at  their 
own  proper  cost  and  expense,  execute  and  deliver  to  the  said  party  of  the  second 
part,  a  good  and  sufficient  warranty  deed  of  said  premises,  and  at  the  time  deliver 
to  the  second  party  a  tax  and  title  search  made  by  one  of  the  guaranty  search 
companies  of  the  city  of  Buffalo,  showing  good  and  perfect  title,  and  at  the  time 
deed  to  said  premises  is  executed  and  delivered  by  the  first  parties  to  the  second 
party,  the  party  of  the  second  part  agrees  to  execute  and  deliver  to  first  parties, 
a  bond  and  mortgage  for  the  sum  of  one  hundred  and  twelve  thousand  two  hun- 
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The  appellant  makes  the  point  that  the  agreement  to  keep  open 
the  right  of  way  was  a  personal  covenant,  having  no  relation  to  the 
title,  and  its  violation  furnished  no  excuse  for  refusal  to  pay  the 
purchase-money. 

The  i^pellant  is  not  in  a  position  to  raise  such  a  question,  bdng 

dred  and  thirty-eeven  ($112,237)  dollars,  due  and  payable  six  yearn  from  Ooto* 
her  let,  1802,  with  interest  at  the  rate  of  6  per  cent  per  annum,  payable  semi- 
annually.'' 

Mabtin,  J.    Whether  the  covenants  in  the  agreement  in  suit  on  one  hand  to 
pay,  and  on  the  other  hand  to  give  a  deed,  were  concurrent  and  dependent  so  far 
as  the  payments  to  be  made  on  the  first  of  October  were  concerned,  or,  whether 
they  were  independent,  and  the  payment  of  the  entire  amount  then  due  was  a 
condition  precedent  to  the  right  of  the  plaintiff  to  a  conveyance  of  the  property, 
or  upon  default  to  rescind  the  contract,  is  practicaUy  the  only  question  in  this 
case.    The  contention  of  the  appellant  is,  that  all  the  provisions  of  the  contract 
relating  to  the  payment  of  that  portion  of  the  consideration  constituted  independ- 
ent covenants  which  the  plaintiff  was  required  to  fully  perform  by  paying  the 
entire  amount  before  he  became  entitled  to  a  deed,  and  it  was  only  within  a 
reasonable  time  after  such  payments  were  made  that  the  defendants  were  re- 
quired to  give  him  a  conveyance  of  the  property.    As  sustaining  that  contention 
the  plaintiff  [appellant?]  relies  chieffy  upon  the  language  of  the  contract.    It  is 
to  be  observed  that  it,  in  terms,  provides  that  after  the  payments  mentioned  are 
fully  made,  the  defendants  shall  execute  and  deliver  a  sufficient  deed  of  the  prem- 
ises, and  *'at  the  time"  deliver  a  tax  and  title  search,  and  that  "at  the  time"  thi 
plaintiff  should  execute  and  deliver  a  mortgage  to  the  defendants.   The  appdlant 
claims  that  this  language  should  be  construed  as  not  requiring  the  delivery  of  the 
deed  until  a  reasonable  time  after  the  payments  were  made,  and  as  sustaining  thit 
claim,  he  cited  the  cases  of  Morris  v.  Sliter  tl  Denio,  59);  Meriden  Britannia  Go. 
V.  Zingsen  (48  N.  Y.  247);  Kirti  v.  Peck  (113  N.  Y.  222),  and  Loud  v.  Pomooa 
Land  and  Water  Co.  (153  U.  S.  564).  The  language  in  the  contract  under  eonad- 
eration  in  Morris  v.  Sliter  was  very  similar  to  that  contained  in  this  agreement, 
and  it  was  there  held  that  the  plaintiff  was  not  required  to  convey  at  the  time  of 
receiving  the  last  payment,  but  must  do  so  within  a  reasonable  time  after  it  vas 
made.    That  case  has  been  several  times  cited  in  the  authorities  to  which  the 
appellant  refers,  and  in  those  particular  cases  a  similar  doctrine  has  been  held. 
These  authorities  seem  to  some  extent,  at  least,  to  sustain  the  contention  of  the 
appellant.   But,  upon  an  examination  of  the  cases,  it  will  be  observed  that  in  each 
case  the  decision  was  based  upon  the  ground  that  it  was  the  intention  of  the 
parties  that  the  payment  should  precede  the  giving  of  the  deed.    The  inteation 
of  the  parties,  when  properly  ascertained,  must  doubtless  control  in  this  case  aa 
in  others  involving  Uie  construction  of  written  contracts.    Moreover,  in  oaany 
of  the  subsequent  cases  a  principle  adverse  to  that  contended  for  by  the  appellaot 
has  been  applied.    [Citing  Eddy  v.  Davis  (116  N.  Y.  247);  Grant  v.  Jabnaoa 
(5  N.  Y.  247);  Beecher  v.  Conradt  (13  N.  Y.  106);  James  v.  Burohell  (82 N.  Y. 

108)1.    ♦    ♦    ♦ 

While  an  examination  displays  a  want  of  harmony  in  the  authorities  upon 
this  question  when  particular  cases  are  examined  and  compared,  yet  it  *  <]uite 
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concluded. by  the  finding  of  the  trial  court,  that  i^ucb  right  of  way  w«8 
necessary  to  the  proper  enjoyment  of  the  store,  and  that  the  partie8 
mtended  that  defendant  should  have  such  way,  and  that  it  should  be 
conveyed  to  him  with  the  store;  and  we  thmk  a  right  of  way,  which  the 
trial  judge  found  to  constitute  in  value  one  half  of  the  property  agreed 
to  be  sold,  cannot  be  regarded  as  an  immaterial  part  of  the  considera- 
tion d  the  defendant's  obligation.  Having  put  it  out  of  their  power 
to  convey  the  prop^y  which  they  had  agreed  to  sell,  the  plaintiffsi 
were  not  able  to  make  a  valid  offer  of  perfoimance,  and  hence  not 
entitled  to  recover  the  impaid  purchase-money. 

The  order  of  the  General  Term  was  right  and  should  be  affirmed, 
and  judgment  absolute  rendered  for  the  defendant  on  the  stipulation, 
with  costs. 

All  concur.  <l 

Order  affirmed  and  judgment  accordingly. 


SACHS  V.  WACHSMAN 

In  the  Supreme  Court  of  New  York,  Appellate  Division,  1909 

[Reported  in  130  New  York,  Appellate  Division,  72] 

Houghton,  J.    The  defendant  sold  certain  real  property  to  the 

plaintiffs  subject  to  certain  incumbrances,  including  a  second  mort- 

obvious  that  they  all  reeogniae  the  principle  that  the  intention  of  the  parties 
is  to  control  in  determining  the  question  of  the  dependence  or  independence  of 
the  covenants  in  such  contracts.  *  *  *  Hence,  the  real  question  to  be  de- 
termined in  this  case,  upon  a  reading  of  the  entire  contract  between  the  parties, 
is  whether  it  was  their  intention  that  the  payments  which  were  due  on  October 
firsts  and  the  deliTery  of  the  deed,  were  to  be  simultaneous  and  concurrent 
acts.  ^  *  *  An  application  "cl  these  principles  renders  it  quite  evident  that 
although  a  literal  reading  of  a  portion  of  the  agreement  may  tend  to  sustain 
the  contention  of  the  appellant,  still,  when  the  whole  agreement  is  read  and  prop- 
erly construed  the  payments  due  October  first,  and  the  giving  of  the  deed  were 
intended  to  be  dependent  atid  concurrent  acts.  The  plain  inference  to  be  drawn 
from  all  its  provisions  is  that  the  deed  was  to  be  executed  and  delivered  at  the 
time  of  the  payment  of  the  amount  due  October  first.  No  fair  reading  of  it  would 
justify  the  conclusion  that  the  payment  of  the  entire  consideration  then  due, 
amounting  to  many  thousands  of  dollars,  was  to  precede  the  transfer  of  the 

title. 

See  also  Ewing  v.  Wightman  (1901),  167  N.  Y.  107;  Hunt  ▼.  Lake  (1905),  48 
Mise.  (N.  Y.)  573;  GaU  v.  Gafl  (1908),  127  App.  Div.  (N.  Y.)  898.— Eds. 
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CHRISTIE  V.  BORELLY  - 

In  the  Court  of  Common  Pleas,  1860 

[Reported  in  29  Law  Journal  Reports,  Common  Pleas,  New 

Series,  153] 

The  first  count  of  the  declaration  stated  that,  in  consideration 
that  the  plaintiff  guaranteed  to  the  defendant  that  two  bills  of  ex- 
change, of  £100  and  £62,  both  drawn  by  Messrs.  C.  W.  Olivier  A 
Co.  upon  Messrs.  Owen  &  Co.,  75  Lower  Thames  Street,  and  both 

his  part  for  perf ormanoe  by  defendant.  When  the  contract  was  made  the  premises 
were  encumbered  by  a  recorded  mortgage  for  $1500,  the  existence  of  which  was 
unknown  to  both  parties  at  the  time.  Thereafter,  this  mortgage  was  foredosed 
and  the  premises  sokl  and  duly  cony^yed  to  a  third  party  pursuant  to  the  judg* 
ment  of  f oredosore. 

''We  do  not  think  that  it  can  be  said  upon  the  facts  of  this  case  that  the  de- 
fendant had  placed  himself  in  such  a  position  that  he  was  unable  to  perform  the 
contract  on  his  part  and  that  his  title  was  destroyed  or  that  it  was  impossible  for 
him  to  convey  within  the  meaning  of  the  rule  which  dispenctes  with  the  necessity 
of  tender  and  demand  in  order  to  work  a  breach  of  an  executory  contract  for  the 
sale  of  land.  It  cannot  be  affirmed  under  the  circumstanoes  that  if  the  plaintiff 
had  made  the  tender  and  demand  on  the  day  provided  in  the  contract  that  he 
would  not  have  received  the  title  which  the  defendant  had  contracted  to  convey. 
The  contract  is  not  broken  by  the  mere  fact  of  the  existence  on  the  day  of  per- 
formance of  some  lien  qr  incumbrance  which  it  is  in  the  power  of  the  vendor  to 
remove."   Ter  O'Brien,  J. 

And  see  Campbell  v.  Prague  (1806),  6  App.  Div.  (N.  Y.)  554;  HigginB  v. 
Eagleton  (1897),  155  N.  Y.  466;  Edtd  v.  Zimmennann  (1807),  19  Misc.  (N.  Y.) 
581, 582.     . 

"But  the  vendee  cannot  be  compelled  to  take  a  title  different  from  that  be 
contracted  for.  The  defendant  [vendor]  offered  to  allow  the  plaintiff  to  retam 
BuflSdent  of  the  purchase-mon^  in  his  hands  until  satiflfactaon-pieces  of  tbe 
outstanding  mortgages  were  obtained.  Hie  objection  to  this  was  that  the  mort- 
gagee was  absent  in  Europe,  and  there  was  no  one  present  on  her  behalf  with  the 
necessary  releases.  Besides,  two  of  the  mortgages  were  not  then  due,  and  there 
was  no  means  of  compelling  their  satisfaction.  Missouri  R.  R.  Oo.  v.  Union 
Trust  Co.,  87  Hun,  377.  The  circumstance  that  interest  was  over  two  months 
in  arrear  may  have  given  the  mortgagee  the  option  to  regard  the  principal  as  due; 
but  she  was  the  sole  judge  as  to  the  exercise  of  that  option.  Such  default  gave 
the  mortgagor  or  owner  of  the  fee  no  right  to  demand  discharges  upon  tendo:  of 
the  principal  and  interest. '  The  plaintiff  was  under  no  obligation  to  await  the 
defendant's  convenience  or  the  return  of  the  ikiortgagee,  and  had  the  rig^t  to 
insist  upon  performance  at  the  appointed  time.  He  made  a  tender  of  the  porcfaaae- 
money  and  demanded  a  deed  according  to  the  terma  of  the  contract,  and  the 
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due  on  January  23dy  1859^  would :  be  paid  and  retired  by  the  said 
Mefisrs.  Owen  A  Co.  when  due,  thci  defendaint,  in  return,  engaged 
and  guaranteed  to  the  plaintiff  the  repa}nnent  of  the  sum  of  £300 
toward  the  payment  of  Scotch  whiajde^y.as  follows:  Six  puncheons, 

5  hhds.,  4  qr.  casks,  Auchtertool,  2  puncheons,  5  hhds.,  8  qr.  casks, 
Anderton,  which  Mr.  B.  Fisde,  of  Norris  Street,  had  ordered,  and  was 
about  to  receive  from  the  plaintiff.  Avemient,  by  the  plaintiff,  that 
he  had  performed  all  things  on  his  part  to  be  done  and  performed, 
in  pursuance  of  the  said  agreement,  to  entitle  him  to  the  due  per- 
formance by  the  defendant  of  his,  the  defendant's,  part  of  the  said 
agreement;  and  that  the  said  two  bills  of  exchange  of  £100  and  £62 
were  duly  paid  and  retired  by  the  said  Messrs.  Owen  &  Co.  when  the 
same  became  and  were  due  and  payable;  and  that  he,  the  plaintiff, 
delivered  to  the  said  Mr.  B.  Fisse,  the  said  Scotch  whisky,  in  the 
said  agreement  hereinbefore  mentioned,  and  that  the  said  Mr.  B. 
Fisse,  although  requested  to  pay  the  said  amount  ct  £300  toward  the 
pa3rment  of  the  said  Scotch  whiskies,  had  not  paid  for  the  said  Scotch 
whiskies,  nor  the  said  sum  of  £300  or  any  part  thereof,  and  the  same 
still  remamed  wholly  due  and  unpaid;  yet  that  the  defendant  had 
disregarded  and  broken  his  said  promise  in  this,  that  he  had  not  paid, 
or  caused  to  be  paid,  to  the  plaintiff  the  said  sum  of  £300,  or  any  part 
thereof,  but,  on  the  contrary  thereof,  wholly  n^ected  and  refused 
so  to  do. 

The  defendant  pleaded  (inter  alia),  secondly,  to  the  said  first 
count,  that,  although  the  said  debt  and  sum  of  £300,  in  the  said 
first  count  menticmed,  repayment  whereof  the  defendant  ^igaged 
and  guaranteed  to  the  plaintiff,  was  not  payable,  and,  by  the  terms 
of  the  said  order  of  the  said  Mr.  B.  Fisse,  was  not  payable  until  after 
the  said  two  bills  drawn  by  Messrs.  C.  W.  Olivier  upon  Messrs.  Owen 

6  Co.,  and  guaranteed  by  the  plaintiff,  became  due  and  payable,  as 
the  pliuntiff  and  the  defendant,  at  the  time  of  the  making  of  the  said 
mutual  agreement  and  guarantees,  well  knew;  yet  the  said  two  bills 
of  exchange  of  £100  and  £62,  in  the  said  first  count  mentioned,  were 
not  duly  or  at  any  time  paid  or  retired  by  the  said  Messrs.  Owen,  of 
which  the  plaintiff  had  due  notice,  but  never  at  any  time  paid  or  re- 
tired the  said  bills.   Issue  thereon. 

inability  of  the  defendant  to  comply  put  the  latter  in  default,  and  under  the  prin- 
ciples laid  down  in  Zom  v.  McPartland,  8  Misc.  Rep.  126;  affirmed,  11  id.  555, 
and  Ziehen  v.  Smith,  supra,  the  plaintiff  is  entitled  to  recover  not  only  the  de- 
posit made,  but  the  reasonable  expense  <tf  examining  the  title."  McAdam,  J., 
in  CaiT  V.  Dodey  (1807),  19  Misc.  (N.  Y.)  553,  554.-'Eda. 
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The  defendant  having,  at  the  trial,  obtained  a  verdict  in  his  favor 
on  the  issue  taken  on  the  second  plea,  the  Court,  in  Michaehnas  Tenn 
last,  on  the  application  of  Edward  James,  granted  a  rule  nm  to  enter 
judgment  for  the  plaintiff  on  such  issue  non  o6atonte  tferedidOf  on  the 
ground  that  the  said  second  plea  was  no  answer  to  the  action. 

Erlb,  C.  J.  I  am  of  opinion  that  this  rule  should  be  made  abso- 
lute, and  that  the  plaintiff  is  entitled  to  have  judgment  entered  for 
him  non  obstante  veredicto.  The  real  question  is,  whether  the  prom- 
ises are  independent  promises,  or  whether  they  are  mutual  promises, 
their  performance  being  mutually  the  consideration  for  each  other. 
It  appears  to  me  that  they  are  independent  promises.  The  defend- 
ant guarantees  the  repayment  of  £300  toward  the  payment  of  certain 
whisky  being  paid  for  when  due;  and  the  plaintiff  guarantees  that  two 
bills  of  exchange  of  £100  and  £62  shall  be  paid  when  due.  It,  there- 
fore, appears  that  the  damages  in  respect  of  the  breach  on  one  side 
must  be  very  different  from  the  damages  arising  from  the  breach  on 
the  other  side;  on  the  one  side  they  would  be  £300,  and  on  the  other 
only  £162;  it  is  consequently  apparent,  on  the  face  of  the  contract 
itself,  that  it  was  not  intended  by  the  parties  that  performance  of 
the  one  stipulation  should  be  a  condition  precedent  to  performance  of 
the  other.  The  question  is,  to  my  mind,  one  entirely  of  fact — ^namely, 
what  was  the  intention  of  the  parties  to  this  contract?  The  rules  of 
law  are  agreed  on  by  both  sides,  and  it  is  only  a  question  of  construc- 
tion. On  the  construction  of  this  contract,  I  am  of  opinion  that  the 
performance  of  the  plsdn tiff's  promise  was  not  a  condition  precedent, 
and,  therefore,  that  the  second  plea  is  no  answer,  and  consequently 
that  the  rule  ought  to  be  made  absolute. 

Williams,  J.  The  rules  of  law  are  now  well  established,  and  the 
object  is  to  discover  in  each  case  what  is  the  intention  of  the  parties. 
If  it  had  appeared  from  the  contract  in  the  present  case,  that  the 
undertaking  of  the  plaintiff  had  been  to  pay  absolutely  when  the 
bills  became  due,  the  ease  would  have  been  a  very  different  one  from 
what  it  is.  What,  however,  the  plaintiff  undertakei^  is,  only  to  pay 
if  Messrs.  Owen  do  not  retire  the  bills;  therefore,  the  comx)ensation 
to  be  paid  by  the  plaintiff,  in  consequence  of  such  third  party  not 
doing  their  duty,  is  a  matter  which  must  have  to  be  afterward  ascer- 
tained; and  is  it  likely  that  it  was  the  intention  of  the  parties  to  this 
contract  that  the  (defendant's  performance  was  not  to  take  place 
until  after  such  amount  of  compensation  had  been  ascertained?  It 
is,  I  think,  obvious  that  such  could  not  have  been  the  intention. of  the 
parties;  for  Messrs.  Owen  might  have  retired  the  bills  when  due, 
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and  so  tiiere  would  have  been  nothing  at  all  payable  by  the  plain- 
tiflf. 
BiUe  absohUe^ 


SPILLER  V.  W5STLAKE 

In  the  King's  Bench,  1831 

[Reported  in  2  BamewaU  &  Adolphus,  156] 

•  '  •  •  ' 

This  was  an  action  brought  by  the  plaintiffs,  as  payees,  against 
the  defendant  as  maker,  of  a  promissory  note  for  £200,  bearing  date 
of  Sepfc^nber  5th,  1829,  payable  on  February  2d,  1830.  Plea,  the 
general  isBue.  At  the  trial  b^ore  Taunton,  J.,  at  the  last  assizes  for 
the  county  of  Somereet,  the  plaintiff  having  proved  the  note,  it  was 
contended  on  the  part  of  the  defendant  that  there  was  no  considera- 
tion for  the  note,  inasmuch  as  the  money  for  which  it  was  drawn  was, 
by  agreement,  to  be  paid  in  consideration  of  the  plaintiffs  executing  a 
conveyance  of  a  certain  estate  to  the  defendant,  which  they  had  not 
done.  The  agreement  bore  the  same  date  with  the  note,  and  its 
terms,  as  to  this  matter,  were  to  the  following  effect.  The  plaintiffs 
in  consideration  of  £200  to  them  then  paid  or  secured  to  be  paid  by 
the  defendant,  and  of  the  furtlier  sum  of  £1140  to  be  paid  to  them 
by  the  defendant  on  February  2d  then  n^rt,  promised  to  surrender 
and  convey  to  the  defendant  an  estate  in  the  agreement  described, 
subject  to  two  mortgagee  therein  maitibned,  in  consideration  whereof 
the  defendant  agreed  to  pay  the  plaintiffs  on  the  mieddng  and  passing 
of  such  surrender  and  conveyance  the  said  sum  oi  £1140,  making, 
with  the  sum  of  £200  that  day  paid  or  secured  to  be  paid  as  aforesaid, 
the  full  consideration-money  agreed  to.  be  paid  for  the  purehase  of 
the  estate.  The  note  in  question  was  given  to  secure  the  £200.  A 
dispute  havii)g  arisen  between  the  plaintiffs  and  the  mortgagee  as 
to  the  precise  simi  due  to  the  latter,  he  refused,  until  that  was  settled, 
to  convey  the  legal  estate,  and  the  plaintiffs  were  thereby  prevented 
from  assigning  the  legal  estate  to  the  defendant  on  February  2d 
(on  which  day  the  note  was  payable),  and  informed  the  defendant 
they  could  not  do  so.  The  learned  judge  overruled  the  objection, 
but  reserved  liberty  to  the  defendant  to  move  to  ente^  a  nonsuit,  a 
verdict  having  been  found  for  the  plaintiffs. 

1  Concurring  opinion  of  WiUes,  J.,  omitted. — Eds. 
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Merewether  now  moved  as  above,  and  contended  that  according  to 
Jones  V.  Barkley,  Dougl.  684;  Phillips  v.  Fielding,  2  H.  Bl.  123,  and 
Glazebrook  v.  Woodrow,  8  T.  R.  366,  the  payment  of  the  purchase- 
money  and  the  execution  and  tender  of  the  conveyance  being  con- 
current acts,  the  vendor  could  not  recover  the  purchase-money 
without  having  executed  the  conveyance  or  offered  to  do  so.  The 
conveyance  of  the  estate  was  the  only  consideration  for  the  note,  and 
that  consideration  having  failed,  the  plaintiffs  were  not  entitled  to 
recover.  If  the  plaintiffs  had  paid  the  £200,  as  a  deposit,  they  might 
now  have  recovered  it  back. 

Lord  Tenterden,  C.  J.  Where,  by  one  and  the  same  instrument, 
a  sum  of  money  is  agreed  to  be  paid  by  one  party,  and  a  conveyance 
of  an  estate  to  be  at  the  same  time  executed  by  the  other,  the  pay* 
ment  of  the  money  and  the  execution  of  the  conveyance  may  very 
properly  be  considered  concurrent  acts,  and  in  that  case  no  action 
can  be  maintained  by  the  vendor  to  recover  the  money,  until  be 
executes  or  offers  to  execute  a  conveyance;  but  here  the  vendee  by  a 
distinct  instrument  agreed  to  pay  part  of  the  purchase-money  on 
February  2d.  I  can  see  no  reason  why  he  should  have  executed 
a  distinct  instrument  whereby  he  promised  to  pay  a  part  of  the 
purchase^money  on  a  particular  day,  unless  it  was  intended  that  he 
should  pay  the  money  on  that  day  at  all  events.  In  the  cases  cited, 
the  concurrent  acts  were  stipulated  for  in  the  same  instrument;  here 
the  pa3anent  of  the  £200  (which  was  part  only  of  the  purchase- 
money)  was  separately  provided  for. 

LiTTLEDALE,  J.,  coucurrcd. 

Parke,  J.  I  incline  to  think  that  the  defence  to  this  action  would 
have  been  maintainable,  if  the  circumstances  had  been  such  that  the 
defendant,  having  paid  the  £200  as  a  deposit,  would  have  been  en- 
titled to  recover  it  back,  but  it  is  perfectly  clear  that  he  could  not 
have  been  so  ^itrtled  as  long  as  the  contract  remained  open.  Now 
here  the  contract  remained  open  at  the  time  when  the  action  was 
commenced,  for  the  plamtiffs  agreed  only  to  convey  the  estate  sub- 
ject to  the  two  mortgages.  They  were  never  bound  to  convey  the 
legal  estate  to  the  defendant,  but  merely  the  equity  of  redemption; 
and  that  they  had  never  refused  to  convey.  There  can,  therefore, 
be  no  rule. 

Tattnton,  J.,  concurred. 

Rvie  Tensed. ' 
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HUNT  V.  LIVEftMORE 

In  the  Supreme  Judicial  Court  of  Massachusetts,  1827 
[Reported  in  5  Pickering,  395] 

Absttmpsit  on  a  promissory  note  from  the  defendant  to  the  plain- 
tiff, not  n^otiable,  dated  February  26th,  1823,  for  S1400,  payable 
on  demand.  'r  • 

At  the  trial  before  Morton,  J.,  the  plaintiff  called  a  witness,  who 
testified  that  on  December  2d,  1824,  the  plaintiff  demanded  of  the 
defendant  payment  of  the  note,  or  a  return  of  the  bond  hereafter 
mentioned;  but  that  the  defendant  did  not  pay  the  note,  nor  return 
the  bond,  but  replied  that  what  is  written  is  written. 

The  defendant  then  gave  in  evidence  a  bond  from  the  plaintiff, 
dated  February  26th,  1823,  conditioned  that  the  plaintiff,  upon  the 
defendant's  paying  him  the  sum  of  $1400,  should  make  and  execute 
to  the  defendant  a  good  and  valid  warranty  deed  of  certain  land 
which  the  defendant  had  agreed  to  purchase  of  the  plaiiitiff  for  the 
sum  mentioned. 

The  defendant  also  produced  the  following  receipt,  signed  by 
the  plaintiff: 

•  "February  26, 1823. 

'^  Received  of  E.  S.  Livermore  a  note  of  hand  for  $1400,  for  which 
I  have  this  day  given  him  a  bond  for  a  deed  of  a  certain  piece  of  land; 
but  provided  the  bargain  is  not  carried  into  effect,  I  am  to  deliver 
up  said  note  upon  said  livermore's  delivering  up  said  bond." 

The  defendant  contended  that  the  plaintiff  was  not  entitied  to 
his  action  before  he  had  tendered  a  d^  of  the  estate  described  in 
the  bond,  and  that  the  defendant  now  had  a  right  to  rescind  the  con^ 
tract  referred  to  in  the  bond  and  receipt,  and  to  return  the  bond  to 
the  plaintiff,  which  he  offered  to  do  in  court.  But  the  judge  being 
of  opini(Hi  that  these  facts  did  not  amount  to  a  defence  against  the 
note,  directed  the  defendant  to  be  called.  If  the  whde  Court  should 
be  of  a  different  opinion,  the  default  was  to  be  taken  off  and  the  plain- 
tiff to  become  nonsuit. 

Putnam,  J.  We  think  that  the  note^  the  receipt  and  the  bond 
should  be  construed  as  if  they  were  parts  of  one  contract. 

The  plaintiff  on  his  part  agreed  to  convey  the  land  to  the  defend- 
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ant  when  he  should  pay  the  purchase-money^  and  the  defendant 
agreed  to  pay  the  purchase-money  when  the  plaintiff  should  convey 
the  land.  As  no  time  for  the  conveyance  or  for  the  payment  is  men- 
tionedy  the  law  supplies  the  defiqieney,  by  providing  that  the  con- 
tract should  be  executed  in  a  reasonable  time.  And  an  offer  to  do 
what  the  contract  required  of  either  party,  and  a  demand  and  refusal 
of  the  other  to  do  what  was  required  by  him,  would  entitle  the  party 
80  offering  to  perform,  to  a  remedy  upon  the  txmtract.  It  is  clear  to 
our  minds  that  the  contract  is  to  be  construed  as  cpntaining  dependent 
stipulations.  Neither  party  intended  to  trust  to  the  personal  security 
of  the  other.  If  Hunt  had  in  a  reasonable  time  offered  to  give  a  good 
deed  of  the  land,  and  had  demanded  paytn^sit  of  the  money  mentioned 
in  the  note,  and  Liveimore  had  refused  to  accept  the  deed  and  to  pay 
according  to  his  engagement,  Hunt  would  have  had  his  remedy  at 
law  against  Livermore  for  the  purchase*money»  On  the  other  hand, 
if  Livermore  had  in  a  reasonable  tune  offered  to  pay  his  note,  and 
had  demanded  a  deed,  .and  Hunt  had  refused  to  accept  the  money 
and  to  give  the  de^  simultaneously,  Livermore  would  have  had  his 
remedy  at  law  against  Hunt  for  the  damages  sustained  by  his  not 
conveying  the  land  according  to  his  agreement. 

If  the  stipulation  contained  in  the  receipt  of  the  plaintiff,  to  de* 
liVer  up  the  note  upon  the  defendant's  delivering  up  the  bond,  ''pro- 
.vided  the  bargain  is  not  carried  into  effect,"  were  to  be  construed 
to  give  either  party  an  election  at  his  own  pleasure  to  annul  the  con- 
tract, it  is  evident  that  the  contract  could  never  be  carried  into  effect 
against  him  who  should  please,  to  avoid  it.  It  would  in  effect  have 
no  binding  operation.  It  would  not  be  what  the  civil  law  defines, 
juris  vincutvm  qwo  necessiUUe  adstringimur.  ''It  is  of  the  ess^Eiee  of 
all  agreements  which  consist  of  promising  something,  that  they 
should  produce  an  obligation  in  the  party  making  the.  promise,  to 
discharge  it;  hence  it  follows,  that  nothing  can  be  more  ocmtradio- 
tory  to  such  an  obligation  than  the  entire  liberty  of  the  party  making 
the  promise,  to  perform  it  or  not  as  he  may  ple^ise/'  Pothier  on 
Oblig.,  No.  47-48.  The  case  at  bar  strongly  illustrates  that  position. 
If  it  were,  that  either  party  had  the  entire  liberty  of  vacating  it, 
the  contract  would  be  void  for  want  of  obligation.  It  would  stand 
thus.  Hunt  engages  to  convey  his  l»id  to  Livermore  for  $1400,  if 
Hunt  shall  please  to  do  so;  and  Livermore  engages  to  pay  $1400  for 
the  land,  if  he  shall  please  to  do  so.  Wie  cannot  suppose  ibe  parties 
intended  to  make  such  a  vain  bargain.  We  are  satisfied  that  it  was 
a  valid  contract,  containing  dependent  stipulations  to  be  performed 
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by  each  before  he  could  compel  a  perfonnance  by  the  other.  It 
follows,  therefore,  that  the  plamtiff  was  not  entitled  to  the  money  or 
price  of  the  land,  inasmuch  as  he  neglected  to  offer  to  convey  the 
land  by  a  proper  deed. 

We  are  all  of  opinion  that  the  default  should  be  taken  off,  and  that 
the  plaintiff  should  be  nonsuited.  ^ 

>  Ewing  V.  Wightman  (1901),  167  N.  Y.  107,  ooeonf  .^Eds. 


PART  III 

DISCHARGE  OF  CONTRACTS 

CHAPTER  VII 

IMPOafflBIUTT  OF  PBBFORIIANCB  ^ 

BARKER  V.  HODGSON 

In  the  King's  Bench,  1814 
[Reported  in  3  Maule  &  Selwyn,  267] 

« 

Covenant;  the  plaintiff  declares  on  a  charter-party  of  afFreight- 
ment  made  between  him  as  master  of  the  brig  Providence,  and  the 
defendant,  as  freighter,  upon  a  voyage  to  Gibraltar,  there  to  deliver 
thie  outward  cargo,  and  having  so  delivered  to  take  on  board  from 
the  agents  or  assigns  of  the  freighter  at  Gibraltar  and  Cadiz,  both  or 
either,  or  at  Gibraltar  and  Malaga,  both  or  either,  as  should  be  ordered 
by  the  freighter  or  his  agents,  a  homeward  cargo,  and  deliver  the 
same  at  London,  etc.,  for  which  60  running  days  were  allowed,  and 
that  the  defendant  covenanted  that  he,  his  agents  or  assigns  at 
Gibraltar  and  Cadiz,  both  or  either,  or  at  Gibraltar  and  Malaga, 
both  or  either,  should  and  would,  at  his  or  their  own  costs  and  charges, 
send  the  said  homeward  cargo  alongside  the  ship,  and  assigns  a  breach 
in  the  terms  of  that  covenant;  per  quod  the  plaintiff  was  prevented 
from  taking  on  board  the  said  homeward  cargo,  and  obliged  to  return 
home  witliout  any  cargo. 

Pleas:  First,  that  after  delivery  of  the  outward  cargo  at  Gibraltar, 
and  before  the  expiration  of  the  60  running  days,  a  certain  pestilent 
and  malignant  disorder  broke  out  and  prevailed  there, ,  and  there- 
upon all  such  public  intercourse  and  communication  as  was  neces- 
sary for  the  purpose  of  sending  the  homeward  ,cargo  alongside  the 

'See  note  1,  p.  87*,  aMe.—'Bda. 
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ship,  became  and  was,  and  until  the  discharge  of  the  plaSntifiF  as 
thereinafter  mentioned  continued  to  be,  unlawful  and  prohibited  by 
the  then  public  and  established  law  of  the  place,  until  further  regular 
tions,  so  that  the  defendant  or  his  agents  could  not  send  the  same 
alongside,  without  violating  such  law;  whereof  the  plaintiff  hSd  no- 
tice, and  was  then  and  there  discharged  by  the  agent  of  the  defend- 
ant from  the  further  performance  of  his  contract.  Secondly,  that 
after  the  delivery  of  the  outward  cargo  as  aforesaid,  and  before  the 
expiration  of  the  60  running  days,  a  certain  pestilent,  malignant  and 
infectious  disorder  broke  out  and  prevailed  at  Gibraltar,  and  there- 
upon all  such  public  intercourse  and  commimication  as  was  neces- 
sary for  the  purpose  of  sending  the  homeward  cargo  alongside,  be- 
came and  was,  and  imtil  the  discharge  of  the  plaintiff  as  thereinafter 
mentioned  continued  to  be,  impracticable,  without  great  and  im- 
minent danger,  to  the  persons  concerned  therein,  of  contracting, 
or  commimicating  the  said  disorder,  and  the  defendant  and  his  agents 
were  then  and  there  prevented,  during  all  that  time,  from  so  send- 
ing the  said  cargo;  of  which  the  plaintiff  had  notice,  and  was  then 
and  there  discharged,  etc.,  as  before.  And  there  were  two  other  pleas 
respectively  similar  to  the  two  above  stated,  except  that  instead  of 
alleging  that  "all  public  intercourse,  etc.,  became  and  was,  and  until 
the  discharge  of  the  plaintiff  continued  to  be,  unlawful,  etc.,  and 
impracticable,"  etc.,  they  alleged  that  "all  public  intercourse,  etc., 
became  and  was,  and  imtil  and  at  the  departure  of  the  plaintiff  as 
thereinafter  mentioned  continued  to  be,  unlawful,  etc.,  and  imprac- 
ticable," etc.;  and  instead  of  concluding  that  "the  plaintiff  had 
notice  thereof,  and  was  then  and  there  discharged,"  etc.,  they  con- 
cluded that  "the  plaintiff  had  notice  thereof,  and  thereupon  departed 
with  his  ship  on  her  return  to  London." 

I  Replications  to  the  two  first  pleas  stated  in  substance,  "that  be- 
fore  the  breaking  out  of  the  said  disorder,  etc.,  the  ship  had  delivered 
her  outward  cargo,  and  stayed  a  long  time,  to  wit,  ten  days,  for  the 
purpose  of  receiving  the  homeward  cargo;  and  that  before  all  com- 
munication became  unlawful,  or  was  impracticable,  the  defendant 
could,  and  might,  and  ought  to  have  sent  the  homeward  cargo  along- 
side, etc.,  but  the  defendant  did  not  nor  would  during  that  time, 
nor  at  any  time  afterward,  send  the  same  alongade  (although  often 
requested)  but  wholly  refused;"  and  the  replications  to  the  two  last 
pleas  added,  "and  thereupon  the  plaintiff  by  and  with  the. license 
and  consent  of  the  defendant's  agent  departed,"  etc.  And  upon  de- 
murrer, and  joinder,  the  doubt  was,  if  the  matter  alleged  in  the  pleas 
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was  sufficient  to  excuse  the  defendant  for  the  non-perfonnanoe  of 
his  covenant. 

LitUedale  contended  that  the  matter  was  sufficient,  and  especially 
upon  the  two  latter  pleas,  which  were  not  pleaded  in  discharge  of  the 
covenant,  but  only  as  a  suspension  of  it;  and  he  compared  it  to  the 
case  in  1  Roll.  Abr.  450,  pL  10.  ''If  a  man  covenant  to  build  a  house 
before  such  a  day,  and  afterward  the  plague  is  there  before  the  day, 
and  continues  there  till  after  the  day,  this  shall  excuse  him  from  the 
breach  of  the  covenant  for  not  doing  thereof  before  the  day,  for  the 
law  will  not  compel  him  to  venture  his  life  for  it,  but  he  may  do  it 
after.''  So  here,  the  covenant  was  suspended,  and  the  defendant 
excused  from  sending  th6  cargo  alongside  during  the  time  of  the  pes- 
tilence, and  if  the  plaintiff  thereupon  departed  with  his  ship  by  the 
consent  of  the  defendant,  he  cannot  complain  that  the  defendant 
did  not  afterward  send  it.  Then  if  the  defendailt  is  excused  from 
performing  the  principal  thing,  he  shall  also  be  from  the  consequences 
of  not  doing  it. 

LoBD  Eli;enborouqh,  C.  J.  Perhaps  it  is  too  much  to  say  that 
the  freighted  was  compellable  to  load  his  cargo;  but  if  he  was  imable 
to  do  the  thing,  is  he  not  answerable  for  it  upon  his  covenant?  Is 
not  the  freighter  the  adventurer,  who  dhalks  out  the  voyage,  and  is 
to  furnish  at  all  events  the  subject-matter  out  of  which  frei^t  is  to 
accrue?  The  question  here  is,  on  which  side  the  burden  is  to  fall^ 
If  indeed  the  performance  of  this  covenant  had  been  rendered  im- 
lawful  by  the  government  of  this  country,  the  contract  would  have 
been  dissolved  on  both  sides,  and  tins  defendant,  inasmuch  as  he  had 
been  thus  compelled  to  abandon  his  contract,  would  have  been  ex- 
cused for  the  non-performance  of  it,  and  not  liable  to  damages.  But  if 
in  consequence  of  events  which  happen  at  a  foreign  port,  the  freighter 
is  prevented  from  furnishing  a  loading  there,  which  he  has  contracted 
to  furnish,  the  contract  is  neither  dissolved,  nor  is  he  excused  for  not 
performing  it,  but  must  answer  in  damages. 

Per  Curiam. 

JvdgmerUfor  the  plaintiff. 
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THE  MARQUIS  OF  BUTE  v.  THOMPSON 

In  the  Exchequer,  1844 

[Reported  in  13  Meeeon  &  Webby,  487] 

PoLLOCKy  C.  B.^  This  is  an  action  of  covenant:  the  defendants 
have  expressly  covenanted  that  they,  their  executors,  administrators, 
and  assigns,  or  some  or  one  of  them,  should  and  would  raise  and  work 
13,000  tons  of  coal  in  each  and  every  year  during  the  term,  and  pay 
at  the  rate  of  8d.  per  ton  royalty  for  the  same,  or  pay  in  money  an- 
nually, £433  6s.  8d.  eacJi  year,  as  fixed  rent,  whether  ooals  should 
be  wrought  or  not,  and  also  9d.  upon  each  ton  over  and  above  that 
quantity,  to  whatever  extent  the  same  might  be  wrought.  We  are 
of  opinion  that  this  stipulation  for  a  fixed  rent,  coupled  with  a  cove- 
nant that  coal  should  be  wrought  to  that  extent,  and  if  above  it, 
that  there  should  be  a  payment  of  9d.  for  each  ton  over  and  above, 
does  not  carry  with  it,  by  any  implication,  a  condition. that  there 
shall  be  coals  to  that  amount  capable  of  being  wrought.  It  appears 
to  us  to  be  a  stipulation  on  the  part  of  the  defendants  that  they 
would  work  and  get  that  quantity,  and  that  if  they  did  not  get  it, 
they  would  pay  a  fixed  rent  to  the  landlord;  and  we  cannot  import 
into  that  covenant  a  condition  that  there  should  be  coals  to  that 
extent.  If  that  was  the  intention  of  the  i)arties,  they  should  so  have 
expressed  it.  This  is  the  short  ground  on  which  we  are  of  opinion 
that  the  plaintiff,  the  Marquis  of  Bute,  is  entitled  to  the  judgment 
of  the  Court. 

Jtidgmentfor  the  plaintiff. 


HILLS  V.  SUGHRUE 

In  the  Exchequer,  1846 

[Reported  in  15  Meeson  &  Welsby,  252] 

AssuMPSFT.  The  declaration  stated,  that,  on  Sept^nber  21st,  1844, 
by  a  certain  memorandum  in  ¥niting  then  made  by  and  between  the 
defendant,  therein  described  as  owner  of  the  ship  called  the  Seppings, 
etc.,  and  the  plaintiffs,  the  plaintiffs  and  the  defendant  then  agreed 

^  Portion  erf  opinion  omitted. — ^Eds. 
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that  the  said  ship  should  proceed  direct  to  Ichaboe,  one  of  th^  Guano 
islands,  on  the  west  coast  of  Africa,  and  there  load  a  full  and  complete 
cargo  of  guano,  free  from  dirt  and  rubbish,  and  in  as  dry  a  state  as 
practicable,  by  the  ship's  boats  and  tackle,  and  by  the  labor  of  the 
crew,  etc.;  and  being  so  loaded,  should  therewith  proceed  to  Cork 
or  Falmouth  for  orders,  which  were  to  be  in  waiting  at  both  ports^ 
whether  to  discharge  there  or  at  a  safe  port  in  the  United  Kingdom, 
and  deliver  the  same,  on  being  paid  freight  at  the  rate  of  £4  1&8, 
sterling  per  ton;  and  which  freight  the  plaintiffs  thereby  boimd  them- 
selves to  pay  for  every  ton  of  guano  so  delivered  at  the  port  of  dis^ 
charge,  restraint  of  princes  and  rulers,  the  acts  of  God,  and  the 
queen's  enemies,  fire,  and  all  and  every  the  dangers  and  accidenter  of 
the  seas,  etc.,  always  excepted;  the  freight  to  be  paid,  one  third  on 
arrival  at  the  port  of  discharge,  and  the  balance  by  one  approved  bill 
on  London  at  three  months'  date,  or  in  cash,  under  discotmt,  at  the 
plaintiffs^  option.  Twenty-one  working  days  were  to  be  allowed 
the  plaintiffs,  if  the  ship  was  not  sooner  discharged  at  the  port  of 
unloading,  and  ten  days  on  demurrage,  over  and  above  the  said 
laying  days  at  £7  per  day.  The  plaintiffs  to  ship  bags  and  other 
materials  requisite  for  loading  the  ship;  the  vessel,  upon  her  return, 
if  in  London,  to  be  addressed  to  Messrs.  Cramond  &  Schuyler.  The 
cargo  to  be  taken  from  alongside  the  vessel  at  the  expense  and  risk 
of  the  plaintiffs,  and  the  plaintiffs  to  supply  the  stores  for  the  said 
vessel,  at  cash  prices,  for  the  voyage,  and  deduct  the  amount  from 
the  balance  of  freight;  but,  in  the  event  of  the  vessel  being  lost,  or 
any  other  unforeseen  cause  preventing  the  completion  of  this  charter 
party,  the  defendant  thereby  agreed  to  pay  the  plamtiffs  the  amount 
of  the  disbursements  for  the  stores  supplied  by  him  to  the  ship.  The 
declaration  set  forth  other  stipulations  of  the  charter  party,  not  ma- 
terial to  this  report;  it  then  alleged  mutual  promises,  and  averred 
that  the  plaintiffs  shipped  on  board  the  vessel  the  bags  and  other 
materiids  requisite  for  loading  the  ship,  and  supplied  the  necessary 
stores;  and  tiiat,  although  the  defendant  was  not  prevented  by  re^ 
straint  of  princes,  etc.,  from  fulfilling  the  agreement  on  his  part, 
and  althou^,  within  a  reasonable  time,  the  plaintiffs'  said  orders, 
directed  to  the  captain  at  Cork  and  Falmouth,  which  were  in  waiting 
at  both  ports  at  the  arrival  of  the  ship  at  Falmouth,  and  thereby 
directed  that  the  ship  should  proceed  to  London  to  discharge  her 
cargo,  and  although  the  plaintiffs  were  always  ready  and  willing  to 
take  such  cargo  from  alongside  the  vessel  at  their  own  expense  and 
risk,  and  to  pay  freight  for  the  same  according  to  the  said  indenture. 
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etc.>  of*  which  proceeding  the  defendant  had  notice;  and,  although 
the  said  ship  did,  to  wit,  on,  etc.,  proceed  direct  to  Ichaboe  aforesaid, 
and  CMTived  there,  to  wit,  on,  etc.,  and  although  a  reasonable  time 
fpr  her  to  load  the  cargo  in  the  said  memorandum  mentioned  at 
Ichaboe  aforesaid^  and  to  proceed  thereiwith  to  Cork  or  Fahnouth, 
and  thence  to  Londop,  elapsed  before  the  commencement  of  this  suit; 
yet  the  defendant  has  disregarded  the  said  memorandum  and  his 
promise,  in  this,  to  wit,  that  the  said  ship  did  not>  at  Ichaboe  afore- 
said, load  a  full  and  complete  cargo  of  guano,  free  from  dirt  and  rub- 
bish, etc.,  by  the  ship's  boats  and  tackle,  and  by  the  labor  of  the 
crew,  but,  on  the  contrary  thereof,  loaded  a  very  small  quantify,  to 
wit,  twenty  tons  of  guano,  and  no  more»  and  the  same  was  full  of 
dirt  and  rubbish,  etc 

The  defendant  pleaded,  that,  the  plaintiffs  haying  supplied  the 
stores  for  the  said  vessel  at  cash  prices,  amounting  to  the  sum  of 
£183  158.  for  the  said  voyage,  the  said  ship  did,  after  the  making 
of  the  said  memorandum  or  charter  party,  to  wit,  on,  etc.;  proceed 
direct  to  Ichaboe  aforesaid,  and  arrived  therei.to  wit,  on,  etc.,  and 
that,  upon  and  after  the  arrival  of  the  said  ship  at  Ichaboe  aforesaid, 
certain,  to  wit,  the  said  unforeseen  causes  preventing  the  completion 
of  the  said  memorandum  or  charter  party,  mentioned  and  provided 
therein,  arose;  that  is  to  say,  the  unforeseen  causes  as  hereinafter 
mentioned,  which  then  and  there,  and  afterward,  wholly  prevented 
the  completion  (tf  the  said  memorandum  or  charter  party:  and  the 
defendant  in  fact  says,  that  upon  and  after  the  arrival  of  the  ship 
at  Ichaboe  aforesaid,  and  within  a  reasonable  time  and  with  all 
reasonable  despatch  after  the  arrival  of  the  said  ship  at  Ichaboe 
aforesaid,  the  master  and  crew  of  the  said  ship,  to  wit,  Charles  Grant, 
then  being  the  master  of  the  said  shipi  and  one  Wiljiiam  Hall,  bang 
then  chief  mate  of  the  same,  aixd  eight  other  persons  of  the  crew  of 
the  said  ship,  landed  at  Ichaboe  aforesaid,  with  the  ship's  boats  and 
tackle,  for  the  purpose  of  procuring  the  said  guano  in  tiie  said  mem- 
orandum or  charter  party  mentioned,  free  from  dirt  and  rubbish, 
and  in  as  dry  a  state  as  practicable,  wherewith  to  load  a  full  and  com- 
plete cargo  in  and  on  board  the  said  ship,  in  fulfilment  of  the  terms 
and  conditions  of  the  said  memorandum  or  charts  party;  yet  the  said 
defendant  avers,  that  there  was  not,  at  the  time  the  said  persons  so 
landed  on  the  said  island  fo^  the  purpose  afpresaid,  nor  within  a 
reasonable  time  thereafter,  any  guano  as  in  the  said  memorandum  or 
charter  party  specified,  free  from  dirt  and  rubbish,  to  be  had,  procured 
or  obtained,  wherewith  to  load  a  full  and  complete  cargo,  or  ai^  part 
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thereof,  for  the  said  ship,  or  to  be  bad  or  procured  in  or  upon  the 
said  island:  whereupon,  and  by  reason  of  such  unforeseen  cause  as 
aforesaid  preventing  the  completion  of  the  said  memorandiun  or 
charter  party,  the  said  ship  afterward,  to  wit,  on  September  17th, 
1845,  necessarily  and  unavoidably  returned  from  Ichaboe  aforesaid, 
without  a  full  and  complete  caigo  of  guano,  free  from  dirt  and  rub- 
bish, as  in  the  said  memorandum  specified,  or  any  part  thereof:  and 
thereupon  afterward,  and  after  the  return  of  the  said  ship  from 
Ichaboe  aforesaid  to  England  (the  plaintiffs  and  defendant  then 
having  notice  of  the  premises  aforesaid),  the  defendant,  to  wit,  on, 
etc.,  pursuant  to  the  terms  and  conditions  of  the  said  memorandimi 
or  charter  party,  paid  to  the  plaintiffs  the  said  amount  of  the  said 
disbursements  in  the  said  memorandiun  or  charter  party  provided, 
and  in  the  said  first  count  mentioned,  for  the  stores  so  supplied  by 
them  to  the  said  ship,  as  in  the  first  count  of  the  declaration  men- 
tioned, the  same  amounting  to  the  said  large  sum  of  money,  to  wit, 
to  the  sum  of  £183 158.,  according  to  the  tenns  and  conditions  of  the 
said  memorandum  or  charter  party:  Wherefore  the  defendant  saith, 
that  the  plaintiffs  ought  not  to  have  or  maintain  their  aforesaid 
action  thereof  against  the  defendant;  and  t^is  the  defendant  is  ready 
to  verify,  etc. 

Special  demurrer,  assigning  for  causes  (inter  aUa),  that  the  plea 
improperly  assumes  that  the  stipulation  in  the  said  memorandum 
contained,  providing  for  the  event  of  the  said  vessel  being  lost,  or 
any  other  unforeseen  causes  preventing  completion,  imports  that 
the  drfendant  was  not  to  be  liable  for  the  breach  of  the  said  contract 
to  load,  proceed  with,  discharge,  and  deliver,  as  therein  mentioned, 
Budtk  cargo  of  guano  as  aforesaid,  in  the  event  of  any  unforeseen 
causes  preventing  the  defendant  from  performing  such  contract; 
whereas  the  said  stipulation  imports  no  more  than  that,  in  the  event 
thereby  provided  for,  the  defendant  was  to  pay  to  the  plaintiffs  the 
amount  of  their  disbursements  for  stores  supplied  by  them  to  the 
ship  for  ihe  voyage;  and  that,  though  the  plea  does  not  deny  in  any 
way  either  the  contract  or  the  breach  of  contract  above  alleged,  or 
theaverment  in  ihe  declaration  that  the  defendant  was  not  prevented 
from  performance  by  restraint  of  princes,  etc..  yet  the  defendant 
attempts  to  deny  his  liability  for  such  breach;  and  further,  that  the 
inability  of  the  defendant,  by  reason  of  the  matters  in  the  plea  men- 
tioned, to  perfonn  his  contract,  affords  no  ddfrace  in  law  to  the  plain- 
tiffs' claim  for  dalnages  for  the  non^performance  of  it,  etc. 
:    Joinder  in  demurrer. 


^20  DISCHABGB   OF  COMTBACTS 

etc*,  of*  which  proceeding  the  defendant  had  notice;  and,  althougfi 
thq  said  ship  did,  to  wit,  on,  etc«,  proceed  direct  to  Ichaboe  aforesaid, 
and  {^rrived  there,  to  wit,  on,  etc.,  and  although  a  reasonable  time 
fpr  her  to  load  the  cargo  in  the  said  memorandum  mentioned  at 
Ichaboe  aforesaid^  and  to  proceed  therewith  to  Cork  or  Fahnouth, 
and  thence  to  I/ondon,  eJapsed  before  the  c(»nmenoement  of  this  suit; 
yet  the  defendant  has  disregarded  the  said  m^norandum  and  his 
promise,  in  this,  to  wit,  that  the  said  ship  d^d  not>  at  Ichaboe  afore- 
said, load  a  full  and  complete  cargo  of  guano,  free  from  dirt  and  rub- 
bish, etc.,  by  the  ship's  boats  and  tackle,  and  by  the  labor  of  the 
crew,  but,  on  the  contrary  thereof,  loaded  a  very  small  quantily,  to 
wit,  twenty  tons  of  guano,  and  no  more,  and  the  same  was  full  of 
dirt  and  rubbish,  etc 

The  defendant  pleaded,  that,  the  plaintiffs  haying  supplied  the 
stores  for  the  said  vessel  at  cash  prices,  amounting  to  the  sum  ol 
£183  15s.  for  the  said  voyage,  the  said  ship  did,  idfter  the  making 
of  the  said  memorandiun  or  charter  party,  to  wit,  on,  etc.;  proceed 
direct  to  Ichaboe  aforesaid,  and  arrived  therci.to  wit,  on,  etc.,  and 
that,  upon  and  after  the  arrival  of  the  said  ship  at  Ichaboe  aforesaid, 
certain,  to  wit,  the  said  unforeseen  causes  preventing  the  completion 
of  the  said  memorandum  or  charter  party,  mentioned  and  provided 
therein,  arose;  that  is  to  say,  the  unforeseen  causes  as  hereinafter 
mentioned,  which  then  and  there,  and  afterward,  wholly  prevented 
the  completion  oi  the  said  memorandum  or  charter  party:  and  the 
defendant  in  fact  says,  that  upon  and  after  the  arrival  of  the  ship 
at  Ichaboe  aforesaid,  and  within  a  reasonable  time  and  with  all 
reasonable  despatch  after  the  arrival  of  the  ^d  ship  at  Ichaboe 
aforesaid,  the  master  and  crew  of  the  said  ship,  to  wit,  Charles  Grant, 
then  being  the  master  of  the  said  ship,  and  one  William  Hall,  being 
then  chief  mate  of  the  same,  and  eight  other  persons  of  the  iarew  of 
the  said  ship,  landed  at  Ichaboe  aforesaid^  with  the  ship's  boats  and 
tackle,  for  the  purpose  of  procuring  the  said  guano  in  the  said  mem- 
orandum or  charter  party  mentioned,  free  from  dirt  and  rubbish, 
and  in  aa  dry  a  state  as  practicable,  wherewith  to  load  a  full  and  com- 
plete cargo  in  and  on  board  the  said  ship,  in  fulfilment  of  the  tenns 
and  conditions  of  the  said  memorandum  or  charter  party;  yet  the  said 
defendant  avers,  that  there  was  not,  at  the  time  the  said  persons  so 
landed  on  the  aaid  island  for  the  piuix)se  afpresaid,  nor  within  a 
reasonable  tune  thereafter,  any  guano  as  in  the  said  memorandum  or 
charter  party  specified,  free  from  dirt  and  rubbish,  to  be  had,  procured 
or  obtained,  wherewith  to  load  a  full  and  complete  cai^go,  or  any  part 
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thereof,  for  the  said  ship,  or  to  be  had  or  procured  in  or  upon  the 
said  island:  whereupon,  and  by  reason  of  such  unforeseen  cause  as 
aforesaid  preventing  the  completion  of  the  said  memorandiun  or 
charter  party,  the  said  ship  afterward,  to  wit,  on  September  17th, 
1845,  necessarily  and  unavoidably  returned  from  Ichaboe  aforesaid, 
without  a  full  and  complete  cargo  of  gqano,  free  from  dirt  and  rub- 
bish, as  in  the  said  memorandum  specified,  or  any  part  thereof:  and 
thereupon  afterward,  and  after  the  return  of  the  said  ship  from 
Ichaboe  aforesaid  to  England  (the  plaintiffs  and  defendant  then 
having  notice  of  the  premises  aforesaid),  the  defendant,  to  wit,  on, 
etc.,  pursuant  to  the  terms  and  conditions  of  the  said  memorandimi 
or  charter  party,  paid  to  the  plaintiffs  the  said  amount  of  the  said 
disbursemaits  in  the  said  memorandum  or  charter  party  provided, 
and  in  the  said  first  count  mentioned,  for  the  stores  so  supplied  by 
them  to  the  said  ship,  as  in  the  first  count  of  the  declaration  men- 
tioned, the  same  amounting  to  the  said  large  sum  of  money,  to  wit, 
to  the  sum  of  £183  158.,  according  to  the  terms  and  conditions  of  the 
said  memorandum  or  charter  party:  Wherefore  the  d^endant  saith, 
that  the  plaintiffs  ought  not  to  have  or  maintain  their  aforesaid 
action  thereof  against  the  defendant;  and  t^is  the  defendant  is  ready 
to  verify,  etc. 

Special  demurrer,  assigning  for  causes  (inter  alia),  that  the  plea 
improperly  assumes  that  the  stipulation  in  the  said  memorandum 
contained,  providing  for  the  event  of  the  said  vessel  being  lost,  or 
any  other  unforeseen  causes  preventing  completioni  imports  that 
the  drfendant  was  not  to  be  liable  for  the  breach  of  the  said  contract 
to  load,  proceed  with,  discharge,  and  deliver,  aa  therein  mentioned, 
sudi  cargo  of  guano  as  aforesaid,  in  the  event  of  any  unforeseen 
causes  preventing  the  defendant  from  performing  such  contract; 
whereas  the  said  stipulation  imports  no  more  than  that,  in  the  event 
thereby  provided  for,  the  defendant  was  to  pay  to  the  plaintiffs  the 
amount  of  their  disbursements  for  stores  supplied  by  them  to  the 
ship  for  tiie  voyage;  and  that,  though  the  plea  does  not  deny  in  any 
way  either  the  contract  or  the  breach  of  contract  above  alleged,  or 
the  averment  in  the  declaration  that  the  defendant  was  not  prevented 
from  perfonnanoe  by  restraint  of  princes,  etc..  yet  the  defendant 
attempts  to  deny  his  liability  for  such  breach;  and  further,  that  the 
inability  of  the  defendant,  by  reason  of  the  matters  in  the  plea  men- 
tioned, to  perfonn  his  contract,  affords  no  ddfaace  in  law  to  the  plain- 
tiffs' claim  for  damages  for  t^e  non-performance  of  it,  etc. 
:    Joinder  in  demurrer. 
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Parke,  B.    I  think  this  plea  is  bad  in  substance.    The  question 
arises  entirely  on  the  construction  of  this  charter  party.    The  first 
part  of  it  provides,  that  the  ship,  of  which  the  defendant  is  the  owner, 
shall  proceed  direct  to  Ichaboe,  and  there  load  a  full  and  complete 
cargo  of  guano,  free  from  dirt  and  rubbish,  etc.,  by  the  ship's  boats 
and  tackle,  and  the  labor  of  the  crew,  and,  being  so  loaded,  shall 
proceed  direct  to  Cork  or  Falmouth,  etc.    Then  follows  a  provision 
that  the  plaintiffs  shall  ship  bags  and  other  materials  requisite  for 
loading  the  ship,  and  shall  supply  the  stores  for  the  vessel,  at  cash 
prices,  for  the  voyage,  and  deduct  the  amount  from  the  balance  of 
freight;  and  then  a  clause  discharging  the  charterer  from  liability 
in  the  event  of  the  vessel  being  lost,  or  of  any  other  unforeseen  causes 
preventing  the  completion  of  the  charter  party;  but  there  is  no  pro- 
vision for  his  discharge  in  the  case  of  inability  to  find  a  cai^  of  guano; 
and  in  the  clause  providing  for  the  lay-days,  there  is  no  mention  of 
days  for  loading  the  cargo.    If  the  instrument  stopped  here,  there 
could  be  no  doubt  that  this  is  an  absolute  stipulation  to  provide  a 
full  cargo  of  guano,  and  however  he  may  be  prevented  from  doing  so, 
that  the  defendant  would  be  bound  by  that  stipulation.    He  is  to 
receive  freight  at  a  high  rate,  and  it  looks  very  much  like  a  contract 
for  supplying  guano  at  that  price.    But  then  Hoggins  contends,  that, 
inasmuch  as  it  is  provided,  that  in  the  event  of  any  unforeseen 
cause  preventing  the  completion  of  the  charter  pwty,  the  defendant 
is  to  pay  the  plaintiffs  the  amount  of  the  disbursements  for  the  stores 
supplied  by  them  to  the  ship,  and  as  it  could  not  be  foreseen  that 
guano  would  not  be  found  at  Ichaboe  in  sufficient  quantity  to  load, 
he  is,  in  such  an  events  discharged  from  liability  on  repayment  of  the 
amount  of  such  disbursements;  but,  on  fully  considering  that  clause^ 
from  which  alone  any  doubt  could  arise,  it  seems  to  me  that  none 
really  exists.    The  stipulation  of  the  plaintiffs  is  in  reality  nothing 
more  than  a  stipulation  to  pay  the  amount  of  the  necessary  disburse- 
ments for  stores  for  the  voyage,  in  advance  of  the  freight;  then,  if 
the  ship  be  lost,  or  any  other  unfores^n  cause  arise  to  occasion  a  loss 
of  the  freight,  the  charterer  is  to  be  repaid  that  advance.    If  the 
parties  meant  to  refer  to  any  unforeseen  cause  which  might  prevent 
the  Ibading  of  a  cargo,  they  Would  have  said  so;  but  they  have  not; 
they  have  only  said,  that  if  the  plaintiff  do  not  repay  himsdf  his  ad- 
vances from  the  freight,  the  defendant  shall  repay  it.    But  if  the 
defendant  do  not  perform  his  positive  contract,  by  loading  a  cargo, 
he  is  to  be  answerable  in  damages,  to  be  measured,  of  course,  by  the 
market  price  of  the  guano;  if  it  rises,  the  damages  will  be  aubstaatial; 
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if  it  falls  below  the  freight,  they  will  be  nominal.  It  is  a  positive  ob- 
ligation to  procure  and  load  a  cargo;  and  the  case  resembles  that  of 
The  Marquis  of  Bute  v.  Thompson,  13  M.  &  W.  487,  where  there 
was  an  absolute  covenant,  by  a  lessee,  to  raise  a  certain  quantity 
of  coals  in  each  year,  and  it  was  held  to  be  no  answer  that  no  coals 
were  to  be  got.  Our  judgment  will  therefore  be  for  the  plaintiffs. 
Judgment  for  the  plaintiffs .^ 
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In  the  Queen's  Bench,  1863 
[Reported  in  3  Best  &  Smith,  826] 

Blackbubn,  J.  In  this  case  the  plaintiffs  and  defendants  had, 
on  May  27th,  1861,  entered  into  a  contract  by  which  the  defendants 
agreed  to  let  the  plaintiffs  have  the  use  of  the  Surrey  Gardens  and 
Music  Hall  on  four  days,  then  to  ccHne — ^viz.,  June  17th,  July  15th, 
August  5th,  and  August  IMh,  for  the  purpose  of  giving  a  series  of 
four  grand  concerts,  and  day  and  night /Ifo8,  at  the  Gardens  and  Hall, 
on  those  days  respectively;  and  the  plaintiffs  agreed  to  take  the 
Gardens  and  Hall  on  those  days,  and  pay  £100  for  each  day. 

The  parties  inaccurately  call  this  a  'letting,"  and  the  money  to 
be  paid,  a  ''rent;"  but  the  whole  agreement  is  such  as  to  show  that 
the  defendants  were  to  retain  the  possession  of  the  Hall  and  Gardens, 
so  that  there  was  to  be  no  demise  of  them,  and  that  the  contract 
was  merely  to  give  the  plaintiffs  the  use  of  them  on  those  days. 
Nothing,  however,  in  our  opinion,  dep^ads  6n  this.  The  agreement 
then  proceeds  to  set  out  various  stipulations  between  the  parties  as 
to  what  each  waa  to  supply  for  these  concerts  and  entertainments, 
and  as  to  the  manner  in  which  they  should  be  carried  on.  The  effect 
of  the  whole  is  to  show  that  the  existence  of  the  Music  Hall  in  the 
Surrey  Gardens,  in  a  state  fit  for  a  concert,  was  essential  for  the  ful- 
filment of  the  contract — such  entertainments  as  the  parties  contem- 
plated in  their  agreement  could  not  be  given  without  it. 

After  the  making  of  the  agreement,  and  before  the  first  day  on 
which  a  concert  was  to  be  given,  the  Hall  was  destroyed  by  fire* 

'  Ck>nciirfing  opioions  of  Barons  and  Piatt  omitted. 

See  Brown  v.  Royal  Ins.  Co.  (1859),  1  EUis  d  Ellis,  853.— Eds. 
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This  destnictioiii  we  must  take  it  on  the  evideneei  was  witfaout  the 
fault  of  either  party,  and  was  so  oomplete,  that  in  ocmsequenoe  the 
concerts  could  not  be  given  as  int^ided.  And  the  question  we  have 
to  decide  is  whether,  und^  these  circumstances,  the  loss  which  the 
plaintiffis  have  sustained  is  to  fall  upon  the  defendants.  The  parties, 
when  framing  their  agreement,  evidently  had  not  present  to  their 
minds  the  possibility  of  such  a  disaster,  and  have  made  no  express 
stipulation  with  reference  to  it,  so  that  the  answer  to  the  question 
must  depend  upon  the  general  rules  of  liaw  applicable  to  such  a  con- 
tract. 

There  seems  no  doubt  that  where  there  is  a  positive  contract  to 
do  a  thing,  not  in  itself  unlawful,  the  contractor  must  perform  it  or 
pay  damages  for  not  doing  it,  although  in  consequence  of  unforeseen 
accidents  the  performance  of  his  contract  has  become  unexpectedly 
burdensome  or  even  impossible.  The  law  is  so  laid  down  in  1  Roll. 
Abr.  450,  Condition  (G),  and  in  the  note  2  to  Walton  v.  Waterhouse, 
2  Wms.  Saund.  421a,  6th  ed.,  and  is  recognized  as  the  general  rule 
by  all  the  judges  in  the  much  discussed  case  of  Hall  v.  Wright,  E.  B. 
A  E.  746  (E.  C.  L.  R.  Vol.  XCVL).  But  this  rule  is  only  applicable 
when  the  contract  is  positive  and  absolute,  and  not  subject  to  any 
condition  either  express  or  implied;  and  there  are  authorities  which, 
as  we  think,  establish  the  principle  that  where,  from  the  nature  of  the 
contract,  it  appears  that  the  parties  must  from  the  b^^ning  have 
known  that  it  could  not  be  fulfilled  unless  when  the  time  for  the  f ul* 
filment  of  the  contract  arrived  some  particular  specified  thing  con- 
tinued to  exist,  so  that,  when  entering  into  the  contract,  they  must 
have  contemplated  such  continuing  existence  as  the  foundation  of 
what  was  to  be  done;  there,  in  the  absence  of  any  express  or  implied 
warranty  that  the  thing  shall  exist,  the  contract  is  not  to  be  construed 
as  a  positive  contract,  but  as  subject  to  an  implied  condition  that 
the  parties  shall  be  excused  in  case,  before  breach,  performance  be- 
comes impossible  from  the  perishing  of  the  thing  without  default  of 
the  contractor. 

There  seems  little  doubt  that  this  implication  tends  to  further 
the  great  object  of  making  the  legal  construction  such  as  to  fulfil 
the  intention  of  those  who  entered  into  the  contract.  For  in  the 
course  of  affairs  men  in  making  such  contracts  in  general  would,  if 
it  were  brought  to  their  mmds,  say  that  there  should  be  such  a 
condition.^ 

There  is  a  class  of  contracts  in  which  a  person  binds  himself  to  do 
*  PortioDS  of  opinion  discussing  civfl  law  rule  omitted. — Eds. 
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somethmg  which  requires  to  be  performed  by  him  in  parson;  and 
such  promises — for  example,  promises  to  marry,  or  promises  to  serve 
for  a  certain  time,  are  never  in  practice  qualified  by  an  eicpress  ex- 
ception of  the  death  of  the  party;  and  therefore  in  such  cases  the 
contract  is  in  terms  broken  if  the  promisor  dies  before  fulfilment. 
Yet  it  was  very  early  determined  that,  if  the  performance  is  personal, 
the  executors  are  not  liable.  Hyde  v.  The  Dean  of  Windsor,  Gro. 
Eliz.  552^  563.  See  2  Wms.  Ezors.  1560,  5th  ed.,  where  a  very  apt 
illustration  is  giyen.  ''Thus,''  says  the  learned  author,  ''if  an  author 
undertakes  to  compose  a  work,  and  dies  befcM^e  completing  it,  his 
executors  are  discharged  irom  this  contract,  for  the  undertaking  is 
merely  personal  in  its  nature,  and,  by  the  intervention  of  the  con- 
tractor's death,  has  become  impossible  to  be  performed.''  For  this 
he  cites  a  dictum  of  Lord  Lyndhurst  in  Marshall  v.  Broadhurst,  1 
Tyr.  348,  349,  and  a  case  mentioned  by  Patteson,  J.,  in  Wentworth 
v.  Cock,  10  A.  &  K  42,  45-46  (E.  C.  L.  R.  Vol.  XXXVII.).  In  Hall 
v.  Wright,  E.  B.  &  E.  746, 74»  (E.  C.  L.  R.  Vol.  XCVI.),  Crompton,  J., 
in  hist  judgment,  puts  another  case.  "  Where  a  contract  depends  upon 
personal  skill,  and  the  act  of  God  renders  it  impossible,  as,  for  in^ 
stance,  in  the  case  of  a  painter  employed  to  paint  a  picture  who  is 
struck  blind,  it  may  be  that  the  performance  might  be  excused." 

It  seems  that  in  those  cases  the  only  ground  on  which  the  parties 
or  their  executors  can  be  excused  from  the  consequences  of  the  breach 
of  the  contract,  is,  that  from  the  nature  of  the  contract  there  is  an 
implied  condition  of  the  continued  existence  of  the  life  of  the  con^ 
tractor,  and  perhaps  in  the  case  of  the  painter,  of  has  eyesight.  In 
the  instances  just  given^  the  person,  the  continued  existence  of  whose 
life  is  necessary  to  the  fulfilment  of  the  contract,  is  himaelf  the  con- 
tractor, but  that  does  not  seem  in  itself  to  be  necessary  to  the  aj^ca*. 
tion  of  the  principle,  as  is  illustrated  by  the  following  exaQq>le.  In* 
the  ordinary  form  of  an  apprentice  deed,  the!  apprentice  binds  him- 
self in  unqualified  terms  to  "serve  untU  the  full  end  and  term  oi 
seven  years  to  be  fully  complete  and  ended,"  during  which  tenn  it 
is  covenanted  that  the  apprentice  his  master  '^faithfully  shall  serve," 
and  the  father  of  the  apprentice  iir  equally  unqualified  terms  binds 
himself  for  the  performance  by  the  ap^reitice  of  all  and  every  cove- 
nant on  his  part.  See  the  form,  2  Chitty  on  Pleading,  370,  7th  ed., 
by  Greening.  It  is  undeniable  that  if  the  apprentice  dies  within  the 
seven  years,  the  covenant  of  the  father  that  he  shall  perform  his 
covenant  to  serve  for  seven  years  is  not  fulfilled,  yet  surely  it  cannot 
be  that  an  action  would  lie  against  the  father.    Yet  the  only  reason 
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why  it  would  not  is  that  he  is  excused  because  of  the  apprentice's 
death. 

These  are  instances  where  the  implied  condition  is  of  the  life  of  a 
human  being,  but  there  are  others  in  which  the  same  implication  is 
made  as  to  the  continued  existence  of  a  thing.  For  example,  where 
a  contract  of  sale  is  made  amounting  to  a  bargain  and  sale,  trans- 
ferring presently  the  property  in  specific  chattels,  which  are  to  be 
delivered  by  the  vendor  at  a  future  day;  there,  if  the  chattels,  with* 
out  the  fault  of  the  vendor,  perish  in  the  interval,  the  purchaser  must 
pay  the  price,  and  the  vendor  is  excused  from  performing  his  con- 
tract to  deliver,  which  has  thus  become  impossible. 

That  this  is  the  rule  of  the  English  law  is  established  by  the  case 
of  Rugg  V.  Minett,  11  East,  210,  where  the  article  that  perished  before 
delivery  was  tiupentine,  and  it  was  decided  that  the  vendor  was  bound 
to  refimd  the  price  of  all  those  lots  in  which  the  property  had  not 
passed;  but  was  entitled  to  retain  without  deduction  the  price  of 
those  lots  in  which  the  property  had  passed,  though  they  were  not 
delivered,  and  though  in  the  conditions  of  sale,  which  are  set  out  in 
the  report,  there  was  no  express  qualification  of  the  promise  to  de- 
liver on  payment.  It  seems  in  that  case  rather  to  have  been  taken 
for  granted  than  decided  that  the  destruction  of  the  thing  sold  before 
delivery  excused  the  vendor  from  fulfilling  his  contract  to  deliver  on 
payment. 

The  same  principle  seems  to  be  involved  in  the  decision  of  Sparrow 
V.  Sowgate,  W.  Jones,  29,  where,  to  an.  action  of  debt  on  an  obliga- 
tion by  bail,  conditioned  for  the  payment  of  the  debt  or  the  render 
of  the  debtor,  it  was  hdda  good  plea  that  before  any  default  in  ren- 
dering him  the  principal  debtor  died..  It  is  true  that  was  the  case  of 
a  bond  with  a  condition,  and  a  distinction  is  sometimes  made  in  this 
respect  between  a  condition  and  a  contract.  But  this  observation 
does  not  apply  to  Williams  v.  Lloyd^  W-  Jones,  179,  In  that  case 
the  coimt,  which  was  in  assumpsit,  allied  that  the  plaintiff  had  de- 
livered a  horse  to  the  defendant,  who  promised  to  redeliver  it  on  re- 
quest. Breach,  that  thou^  requested  to  redeliver  the  horse  he  re- 
fused. Hea,  that  the  horse  was  sick  and  died,  and  the  plaintiff  made 
the  request  after  its  death;  and  on  demurrer  it  was  held  a  good  plea, 
as  the  bailee  was  discharged  from  his  promise  by  the  death  of  the 
horee  without  default  or  negligence  on  the  part  of  the  defendant. 
"Let  it  be  admitted,"  say  the  Court,  ''that  he  promised  to  d^ver  it 
on  request,  if  the  horse  die  before,  that  is  become  imposable  by  the 
act  of  God,  so  the  party  shall  be  discharged,  as  much  as  if  an  obljgar 
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tion  were  made  conditioned  to  deliver  the  horse  on  request,  and  he 
died  before  it."  And  Jones,  adds  the  report,  cited  22  Ass.  41,  in 
which  it  was  held  that  a  ferryman  who  had  promised  to  carry  a  horse 
safe  across  the  ferry  was  held  chairgeable  for  the  drowning  of  the  ani- 
mal only  because  he  had  overloaded  the  boat,  and  it  was  agreed 
that  notwithstanding  the  proinise  no  action  would  have  laid  had  there 
been  no  neglect  or  default  on  his  part. 

It  may,  we  think,  be  safely  asserted  to  be  now  English  law^  that 
in  all  contracts  of  loan  of  chattels  or  bailments  if  the  performance  of 
the  promise  of  the  borrower  or  bailee  to  return  the  things  lent  or 
bailed,  becomes  impossible  because  it  has  perished,  this  impossibility 
(if  not  arising  from  the  fault  of  the  borrower  or  bailee  from  some  risk 
which  he  has  taken  upon  himself)  excuses  the  borrower  ar  bailee 
from  the  performance  of  his  promise  to  redeliver  the  chattel. 

The  great  case  of  Coggs  v.  Bernard,  1  Smith's  L.  C.  171«  5tb  ed., 
2  L.  Rayrn.  909,  is  nOw  the  leading  case  on  the  law  of  bailments,  and 
Lord  Holt,  in  that  case,  referred  so  much  to  the  civil  law  that  it  might 
perhaps  be  thought  that  this  principle  was  there  derived  direct  from 
the  civilians,  and  was  not  generally  appliable  in  English  law  except 
in  the  case  of  bailments;  but  the  case  of  Williams  v.  Uoyd^  W.  Jones, 
179,  above  cited,  shows.that  the  same  law  had  been  fdready  adopted 
by  the  English  law  as  early  as  the  Book  of  Assizes.  The  principle 
seems  to  us  to  be  that,  in  contracts  in.  which  the  perf  oimance  depends 
on  the  continued  existence  of  a  given  p^i^on  or  thing,  a  condition  is 
implied  that  the  impossibility  of  performance  arising  from  t}ie  perish- 
ing of  the  person  or  thing  shall  excuse  the  performance. 

In  none  of  these  cases  is  the  promise  in  words  other  than  positive, 
nor  is  there  any  express  stipulation,  that  the  destruction  of  the  person 
or  thing  shall  excuse  the  performance;  but  that  excuse  is  by  law  im- 
plied, because  trom  the  nature  of  the  contract  it  is  apparent  that  the 
paiiies  contracted  on  the  basis  of  the  oontinvied  existence  of  the  par- 
ticular person  or  chattel.  In  the  present  case,  looking  at  the  whole 
cotitract,  we  find  that  the  parties  contracted  on  the  basis  of  the  con- 
tinued existence  of  the  Music  HaU  at  the  time  when  the  concerts 
were  to  be^ven,  that  being  essential  to  their  performaaoe. 

We  think,  therefore,  that  the  Music  Hall  haying  ceased  to  exist, 
without  fault  of  either  party,  bpth  parties  are  excusejd,  the  plaintiffs 
from  taking  the  gardens  and  paying  the  mon^,  the  defendants  from 
performing  their  promise  to  g^ve  the. use  of  the  HaU  and  gardens  and 
other  thiii^.  Consequently  the  rule  must  be  absolute  to  enter  the 
verdict  for  the  defendants..  Rule  abaohOe. 
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BAILY  V.  DE  CRESPIGNY 

In  the  Queen's  Bench,  1869 
[Reported  in  Law  Reports,  4  Queen's  Bench,  180] 

The  judgm^it  of  the  Court  (Cockburn,  C.  J.,  Lush,  Hannen,  and 
Hayes,  JJ.)  was  delivered  by 

Hannen,  J.  This  was  an  action  on  a  covenant  ocmtained  in  a  lease 
of  certain  premises  granted  by  the  defendant  to  the  plainti£F  in  1840, 
for  a  term  of  eighty-nine-  3rears,  whereby  the  defendant  covenanted 
that  ''neither  he  nor  his  assigns  should  or  would,  during  the  teim, 
permit  to  be  built  any  messuage,  etc.,  on  a  paddock  fronting  the  de* 
mised  pr^nises."  The  breaches  alleged  are:  First,  that  the  defendant 
during  the  term  permitted  a  railway  station  to  be  built  on  the  pad- 
dock. Second,  that  the  defendant  assigned  the  paddock  to  the  Lon- 
don &  Brighton  Railway  Company,  who  erected  the  railway  station 
on  the  paddock. 

To  this  declaration  the  defendant  pleaded  that,  after  the  making 
of  the  deed,  the  railway  company  required  to  take  the  paddock  under 
powers  given  them  by  Act  of  Parliament,  1862,  for  purposes  for  which 
they  were  by  the  act  empowered  to  take  the  same;  that  the  paddock 
was  land  which  the  company  were  empowered  to  take  compulsorily 
for  the  purposes  of  the  imdertaking  authorised  by  the  act;  and  that 
the  company,  under  the  powers  so  conferred,  did  compulsorily  pur- 
chase and  take  the  paddock;  and  that  the  asognment  by  defendant 
to  the  company  was  the  assignment  in  completion  of  such  compulsory 
purchase;  that  the  company  afterward  built  on  the  paddock  the  erec- 
tions complained  of,  which  were  erections  reasonably  required  for  the 
purposes  of  the  undertaking  authorised  by  the  act,  and  that,  except 
as  aforesaid,  the  defendant  did  not  permit  the  said  erections  to  be 
built.  The  plaintiff  demurred  to  this  plea,  and  also  replied  that  the 
erections,  though  reasonable,  were  not  necessary  or  eompulsoiy  for 
the  company  to  build.   To  this  replication  tiiere  was  a  demurrer. 

It  must  be  taken  on  these  pleadings  that  the  assignment  by  ibe 
defendant  to  the  railway  company  was  altogether  made  imder  the 
requirements  of  the  act  of  Parliament,  and  without  any  stipulation 
introduced  into  the  conve3rance  by  the  vendor  or  the  purchase, 
which  would  alter  its  character  as  an  act  done  by  the  defendant  in 
obedience  to  the  command  of  the  l^;islature.    The  seiv^ity-fifth  see- 
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tion  of  the  Lands  Clauses  CJonsolidation  Act»  1845,  is  imperative  that 
the  owner  of  lands  shall,  on  the  performance  of  the  conditions  im- 
posed on  the  company,  when  required  so  to  do,  duly  convey  the 
lands  to  the  promoters,  or  as  tJiey  shall  direct,  and  in  default  thereof 
it  shall  be  lawful  for  the  promoters  to  exiecute  a  deed  poll,  declaring 
the  fact  of  such  default  having  been  made,  and  thereupon  all  the 
estate  and  interest  in  such  lands,  capable  of  being  sold  and  conveyed 
by  such  owner,  shall  vest  absolutely  in  the  promoters  of  the  under- 
taking. 

We  think  that  no  distinction  can  be  drawn  between  the  case  of  an 
owner  of  lands  who  does  that  which  it  is  his  duty  to  do — namely, 
conveys  to  the  company,  and  one  who  by  refusing  to  convey  obliges 
the  company  to  obtain  a  title  to  the  lands  by  the  execution  of  a  deed 
poll.  In  the  one  case,  as  in  ihe  other,  the  transfer  of  the  title  is  com- 
pelled by  the  legislature^  and  it  cannot^  be  supposed  that  it  was  in- 
tended that  the  landowner  who  acts  solely  in  obedience  to  the  law 
should  be  in  a  worse  position  than  one  who  refuses  compliance.  In 
either  case  the  railway  company  must  be  regarded  as  the  assignee  of 
the  land,  not  by  the  voluntary  act  of  the  former  owner,  but  by  com- 
pulsion of  law. 

The  substantial  question,  therefore,  raised  on  this  record  is  whether 
the  defendant  is  discharged  from  his  covenant  by  the  subsequent  act 
of  Parliament,  which  put  it  out  of  his  power  to  perform  it. 

We  are  of  opinion  that  he  is  so  discharged  on  the  principle  expressed 
in  the  maxim,  ''Lex  turn  cogit  ad  impoasibUia.'' 

We  have  first  to  consider  what  is  the  meaning  of  the  covenant  which 
the  partieshave  entered  into.  There  can  be  no  doubt  that  a  man  may 
by  an  absolute  contract  bind  himself  to  perform  things  which  sub- 
sequently become  impossible,  or  to  pay  damages  for  the  non-perform- 
ance, and  this  construction  is  to  be  put  upon  an  unqualified  under- 
taking, where  the  event  which  causes  the  impossibility  was  or  might 
have  been  anticipated  and  guarded  agamst  in  the  contract,  or  where 
the  imposEdbility  arises  from  the  act  or  default  of  the  promisor. 

But  where  the  event  is  of  such  a  character  that  it  cannot  reasonably 
be  supposed  to  have  been  in  the  contemplation  pf  the  contracting 
parties  when  the  contract  was  made,  th^  will  not  be  held  bound  by 
general  words  which,  though  large  enough  to  include,  were.not  used 
with  reference  to  the  posedbility  of  the  particular  contingency  which 
afterward  happens.  It  is  on  this  principle  that  the  act  of  God  is  in 
some  cases  said  to  accuse  the  breach  of  a  contract.  This  is  in  fact  an 
inaccurate  expression,  because,  where  it  is  an  answer  to  a  complaint 
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of  an  alleged  breach  of  oodtradt  that  the  thing  done  or  left  undone  was 
so'by  the  act  of  God,  what  is  meant  is  that  it  was  not  within  the  con- 
tract; for,  Bs  is  observed  by  Maule,  J.,  in  Canham  v.  Barry,^  a  man 
might  by  apt  words  bind  himself  that  it  shall  rain  to^norrow  or  that 
he  will  pay  damages.  This  is  the  explanation  of  the  case  put  by  Lord 
Coke  in  Shdley's  Case:  ^  '^If  a  lessee  covenants  to  leave  a  wood  in  as 
good  a  plight  as  the  wood  was  at  ihe  tkne  of  the  lease,  and  afterward 
the  trees  are  blown  down  by  t^npest,  he  is  discharged  of  his  cov- 
enant/' because  it  was  thought  that  the  covenant  was  intended  to 
relate  only  to  the  tenant's  own  acts,  and  not  to  an  event  beyond  his 
control,  producing  Effects  not  in  his  power  to  remedy.  See  Shep. 
Touch.  173.  It  is  on  this  principle  that  it  has  been  held  that  an  im- 
possibility, arising  from  an  act  of  the  legislature  subsequent  to  the 
contract,  discharges  the  contractor  from  liability.  Again,  to  quote 
an  observation  of  Maule,  J.,  in  Mayor  of  Bewick  v.  Oswald,'  there 
is  nothing  ''to  prevent  parties,  if  they  choose  by  apt  words  to  express 
an  intention  so  to  do,  from  binding  themselves  by  a  contract  as  to  any 
fvLture  state  of  the  law  ^  *  ^  but  people  in  general  must  always 
be  considered  as  contracting  with  reference  to  the  law  as  existing  at  the 
time  of  the  contract.  *  *  *  And  the  words  showing  a  contrary 
ihtention  ought  to  be  pretty  clear  to  rebut  that  presumption."  To 
hold  Iei  man  liable  by  words,  in  a  sense  affixed  to  them  by  legislation 
subsequent  to  the  contract,  is  to  impose  on  him  a  contract  he  never 
made.  This  ii^the  principle  of  that  which  was  laid  down  in  Brewster 
V.  Kitchell,^  that  ''where  H.  covenants  not  to  do  an  act  or  thing  which 
was  lawful  to  do,  and  an  act  of  Parliament  comes  after  and  compels 
him  to  do  it,  the  statute  repeals  the  covenant.  So  if  H.  covenants  to 
do  a  thing  which  is  lawful,  and  an  act  of  Parliament  comes  in  and 
hinders  him  from  doing  it^  the  covenant  is  repealed.'' 

To  apply  the  forgoing  observations  to  the  present  ease:  The  de- 
fendant has  covenanted  that  his  "  assigns  "  shall  not  build.  The  word 
"assigns''  is  a  term  of  well-known  signification,  comprehending  all 
those  who  take  either  immediately  or  remotely  from  or  under  the 
assignor,  whether  by  oonvej^ance,  devise,  descent,  or  act  of  law. 
Spencer's  Case.'^  The  defendant  when  he  contracted  used  the  general 
word  ^' assigns,"  knowing  that  it  had  a  definite  meaning,  and  he  was 
able  to  foresee  and  guaixl  against  the  liabilities  which,  imght  arise 
froift  his  contract  so  interpreted.   The  legislature  by  oompelQng  him 

'  U5  C.  B.  at  p.  169;  24  L.  J.  (C.  P.)  at  p.  106.  « 1  Rep.  at  p.  96a, 

» .S  yZ.Ar,  B.  at  p.  665;  23  L.  J.  (Q.  B.)  at  p.  324. 

Ids.  »  6  B«p.  18. 
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to  part  with  his  land  to  a  railway  companj-,  whom  he  could  not  bind 
by  any  stipulation,  as  he  could  an  assignee  chosen  by  himself,  has 
created  a  new  kind  of  assign,  such  as  was  not  in  the  contemplation  of 
the  parties  when  the  contract  was  entered  into.  To  hold  the  defend- 
ant responsible  for  the  acts  of  such  an  assignee  is  to  make  an  entirely 
new  contract  for  the  parties.  On  the  other  hand,  to  confine  the  word 
"assigns''  to  those  who  take  by  the  voluntary  act  of  the  assignor 
would  not,  as  was  suggested  in  argument,  limit  the  operation  of  the 
covenant  to  his  immediate  grantee,  because  all  those  who  take  from 
the  first  assignee  do  so  in  consequence  of  the  original  volxmtary  act 
of  the  assignor,  and  it  was  his  own  fault  that  he  assigned  at  all,  or  that 
he  did  not  in  the  original  conveyance  guard  against  the  acts  of  sub- 
sequent assignees.  To  exempt  him  from  liability  for  such  acts  would 
be  contrary  to  the  intention  of  the  parties,  to  be  collected  from  their 
words,  interpreted  according  to  their  known  ordinary  signification. 

It  was,  indeed,  conceded  on  the  argument  by  the  plaintiff's  counsel, 
that  the  defendant  would  not  be  liable  for  all  acts  of  the  railway 
company,  as  he  would  have  been  for  the  acts  of  any  other  assignee; 
but  it  was  contended  that  the  defendant  was  relieve  from  liability 
on  his  covenant  as  to  those  acts  only  which  the  company  was  required 
by  the  act  of  Pariiament  to  do,  and  not  as  to  those  ^diich  the  company 
was  merely  empowered  to  do. 

We  do  not  think  that  this  distinction  is  well  founded.  The  rule 
laid  down  in  Brewster  v.  Eitchell  ^  rests  upon  this  ground,  that  it  is 
not  reasonable  to  suppose  that  the  legislature,  whHe  altering  the  con- 
dition of  things  with  reference  to  which  the '(covenantor  contracted, 
intended  that  he  should  remain  liable  on  a  covenant  which  the  legis- 
lature itself  prevented  his  fulfilling;  but  the  coveliantor  in  this  case 
is  equally  disabled  from  preventing  the  railway  company  from  doing 
those  things  which  it  is  empowered  to  do,  as  those  which  it  is  required 
to  do;  why  then  should  there  be  a  difference  in  the  liability  of  the 
covenantor  with  respect  to  the  one  and  the  other? 

But,  assuming  that  the  imposing  on  the  defendant  by  the  legislature 
of  assigns  whom  he  could  not  "control,  Would,  without  more,  free  him 
from  the  engagements  which  he  entered  into  with  reference  to  assigns 
whom  he  could  control,  it  remains  necessary  to  deed  with  the  argument 
that,  though  the  company  was  empowered  to  take  the  lands  free  from 
the  restrictions  upon  building,  this  was  only  on  condition  of  paying 
full  compensation  for  what  they  got,  and  that  it  must  be  supposed 
that  the  defendant  obtained  from  the  company  not  only  the  value  of 

» 1  Salk.  108. 
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the  land  as  be  held  it,  encumbered  with  a  covenant  not  to  build,  but 
also  what  was  deemed  a  fair  consideration  for  the  right  to  build. 

It  appears  to  be  assumed  in  this  argument  that  the  difference 
between  the  price  of  the  land  enciunbered  with  the  covenant  not 
to  build  and  the  price  of  it  freed  from  that  covenant,  would  be  the 
amount  of  damages  to  be  paid  by  the  defendant  to  the  plaintiff  in 
the  present  action.  But  that  is  not  so;  the  plaintiff,  if  entitled  to  re- 
cover at  all  in  this  action,  would  be  entitled  to  the  damage  he  had 
sustained  by  the  breach  of  the  covenant,  even  if  these  damages 
should  exceed  the  whole  value  of  the  land  taken.  No  doubt,  if  the 
legislature  had  in  express  terms,  or  by  necessary  implication  from 
its  language,  given  to  persons  in  the  defendant's  situation  a  remedy 
over  against  the  railway  company  in  respect  of  acts  done  by  the  com- 
pany, this  would  have  indicated  that  the  legislature  did  not  intend 
that  the  defendant  should  be  freed  from  liability  on  his  covenant, 
although  he  was  disabled  from  performing  it.  But  we  cannot  find  in 
the  railway  acts  any  express  or  implied  enactment  to  this  effect. 
It  has  been  already  pointed  out  that  there  is  no  relation  between  the 
compensation  which  the  defendant  would  be  entitled  to  for  his  land 
and  the  damages  for  which  he  would  be  liable  to  the  plaintiff.  How 
could  it  be  possible  for  the  defendant  to  lay  before  the  compensation 
jury  evidence  of  the  extent  of  his  liability  on  such  a  covenant  as  that 
under  consideration?  How  could  he,  in  an  inquiry  to  which  the  plain- 
tiff was  no  party,  offer  evidence  of  the  injury  which  the  plaintiff 
might  by  any  possibility  sustain  in  the  uncertain  event  of  the  com- 
pany erecting  a  station  or  other  building  on  the  land  taken? 

Further,  if  the  covenant  of  the  defendant  is  to  be  considered  as 
broken  by  the  act  of  the  railway  company  so  as  to  entitle  the  plaintiff 
to  damages,  it  must  be  deemed  to  carry  with  it  the  other  conse- 
quences of  a  breach  of  contract.  Thus,  if  the  situation  of  the  plain- 
tiff and  the  defendant  in  this  case  had  hf^n  reversed,  and  the  cove* 
nant  not  to  build  on  land  adjoining  the  demised  premises  had  been 
entered  into  by  a  lesaee,  with  the  usual  proviso  for  re-entry  in  the 
event  of  breach  of  any  covenant,  the  lessee  would  have  been  liable 
to  forfeiture  of  his  whole  interest  by  reason  of  an  act  over  which  he 
had  no  control;  and  the  railway  company  would  be  liable,  if  the  plain- 
tiff's contention  be  correct,  to  pay,  by  way  of  compensation  for  a 
piece  of  land  taken,  the  whole  value  of  the  interest  of  the  lessee  in  the 
adjoining  estate. 

The  solution  of  the  case  appears  to  be,  that  the  plaintiff  is  one  of 
a  numerous  class  of  persons  inj.ured  by  the  construction  of  a  railway, 
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for  whom  the  l^slatare  has  not  provided  compensation.  This  may 
be  illustrated  by  reference  to  the  special  damage  claimed  in  the  dec- 
laration. It  is  there  alleged  that  the  amenity  and  comfort  of  the 
land  demised  have  been  diminished  by  reason  of  the  prospect  there- 
from being  interfered  with,  and  by  being  overlooked  by  the  windows 
of  the  station,  with  the  appurtenances,  including  water-closets  and 
urinals.  These  are  heads  of  damage  for  which  railway  companies 
are  not  in  ordinary  circumstances  bound  to  give  compensation,  but 
for  which  the  defendant  would  be  liable  in  an  action  on  his  covenant. 

We  do  not  think  that  it  was  the  intention  of  the  legislature  to  make 
a  railway  company  liable  for  such  damages  in  the  exceptional  case 
of  a  person,  in  the  position  of  the  plaintiff,  having  taken  a  covenant 
from  his  lessor  on  the  terms  of  that  under  consideration,  or  that,  if 
such  had  been  the  intention  of  the  legislature,  so  peculiar  a  head  of 
compensation  as  that  now  sugg^ted — ^namely,  for  liability  to  damages 
for  breach  of  collateral  covenants  resulting  from  the  taking  of  lands, 
would  have  been  left  to  be  conjectured  from  the  vague  language  of  the 
Lands  Clauses  Consolidation  Act. 

For  these  reasons  We  are  of  opinion  that  our  judgment  ought  to  be 
for  the  defendant. 

Judgment  for  ffie  defendard. 


COMMONWEALTH  v.  OVERBY 
In  the  Court  of  Appeals  of  Kentucky,  1882 

■  * 

[Reported  in  80  Kentucky,  208] 

Lewis,  C.  J.,  delivered  the  opinion  of  the  Court. 

On  November  19th,  1880,  appellee  executed  a  bafl  bond  for  the 
appearance  of  John  H.  Overby  in  the  Christian  Circuit  Court  at  its 
ensuing  February  Term  to  answer  the  charge  of  passing  a  counter- 
feit United  States  Treasury  note;  but  the  defendant  having  failed  to 
appear,  the  bond  was  forfeited,  and  summons  issued  against  appellee. 

In  his  response  he  alleged  the  following  facts  which  are  conceded: 
That  on  the  day  following  the  execution  of  the  bail  bond,  Overby 
was  arrested  by  an  officer  of  the  United  States,  and  carried  before  a 
United  States  commissioner,  and  by  him  held  to  appear  and  answer 
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at  the  JX&d  Term  thereafter  .of  the  United  S^tes  Circuiit  Court  held 
m  the  city  of  Louisville,  the  same  charge  for  which  he  had  been  re* 
quired  to  appear  and  answer  in  the  State  Court;  that  failing  to  give 
bail,,  he  was  conunitted  to  the  jail  of  Je^fferson  County,  where  he  re- 
mained until  February,  1881,  lyhen  he  was  indicted,  tried,  and  con- 
victed in  the  United  States  Comt  for  the  offence,  and  sentenced  to 
confinement  in  the  penitentiary  of  the  State  of  New.  York  for  the  term 
of  five  years. 

The  court  below  having  overruled  the  demurrer  to  the  reqx>nae, 
and  dismissed  the  proceedings  against  c^ppellee^  the  Commonwealth 
prosecu^  this  appeal. 

By  the  terms  of  the  bail  bond  in  such  cases,  the  bail  undertakes 
that  the  defendant  shall  appear  in  court  at  the  time  and  place  des- 
ignated, to  answer  the  charge  upon  which  he  is  in  custody,  and  at  all 
times  render  himself  amei;table  to  the  orders  and  process  of  the  Court 
in  the  prosecution*  of  the  charge;  or,  if,  he  fail  to  perform  either  of 
these  conditions,  that  the  bail  will  pay  to  the  Commonwealth  the 
sum  at  which  the  penalty  is  fixed. 

But  it  is  expressly  provided  by  law  that  the  bail  may,  at  any  time 
before  the  forfeiture  of  the  bond,  surrender  the  defendant  to  the 
jailer  of  the  county  in  which  the  prosecution  is  pending,  and  be  there- 
upon exonerated;  and,  for  the  purpose  oif  surrendering  him,  the  bail 
at  any  time  before  judgment  against  him,  and  at  any  place  within 
the  State,  may  arrest  the  defendant;  or,  by  an  indorsement  upon  a 
certified  copy  of  the  bail  bond,  may  direct  the  arrest  to  be  made  by 
any  peace  officer  of  the  State,  or  by  any  other  person  over  twenty- 
one  years  of  age,  designated  in  the  indorsement;  and  it  is  also  pro- 
vided that  if,  before  judgment  is  entered  against  the  bail>  the  defend- 
ant be  surrendered  or  arrested,  the  Court  may,  at  its  discretion, 
remit  the  whole  or  part  of  the  sum  specified  in  thebail  bond.. 

There  is,  therefore,  in  the  bail  bond  an  implied  undertaking  on 
the  part  of  the  Commonwealth  that  the  bail  shall  not  be  hindered  or 
prevented  by  herself,  or  by  any  other  authority  within  the  limits  of 
the  State,  in  surrendering  the  defendant  before  the  forfeiture  of  the 
bond,  and  the  further  undertaking  that  the  Conmionwealth  has  the 
power  through  her  peace  officers  to  arrest  the  defendant  if  within 
the  State,  and  will  so  arrest  him  at  any  time  before  judgment  against 
the  bail,  when  he  shall  so  direct. , 

It  has  accordingly  been  held  by  this  Court  that  when  the  Common- 
wealth, by  her  own  act,  prevents  the  appearance  of  the  defendant  in 
discharge  of  the  bail  bond  or  lepognisance,  she  should  not  enforce  the 
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penalty  against  the  bail  for  non-complianoe«  Alquin  v.  Conunon- 
wealth,  3  B.  M.,  349;  Kirby  v.  Commonwealth,  1  Bush,  114. 

Although  in  this  case  the  bail  was  not  deprived  of  his  right  to 
surrender  the.  defendant,  and  thus  to  become  exonerated  by  the 
Gommcmwealth,  he  was  effectually  prevented  exercising  that  nght, 
as  was  the  defendant  prevented  appearing  in  discharge  of  the  bail 
bond  by  the  United  States  Government;  and,  in  our  opinion,  it  does 
not  make  any  difference  whether  the  non-appearance  of  the  defend* 
ant  in  compliance  with  tiiie  bail  bond  be  caused  by  the  Common- 
wealth or  by  the  United  States  Government;  for  the  authority  of 
neither  can  be  resisted  by  the  bail  or  by  the'  defendant,  and  in  both 
cases  ihe  bail  is  deprived  of  the  aid  and  protection  of  the  Common- 
wealth, to  which,  under  the  contract,  he  is  entitled. 

Upon  principle,  as  well  as  according  to  the  weight  €i  authority 
in  this  State,  the  facts  set  forth  in  the  response  by  appellee  constitute 
a  sufficient  defence  to  the  proceeding  against  him,  and  the  demurrer 
was  properly  overruled. 

In,  the  case  of  the  Commonwealth  v.  Terry^  2  Duvall,  383,  it  wm 
held  by  this  Court  t^hat,  in  a  proceeding  against  the  surety  upon  a 
forfeited  recognizance,  it  was  a  sufficient  defence  that  the  defendant, 
being  a  soldier  in  the  Federal  army,  was  refused  a  furlough,  and,  by 
reason  thereof,  was  unable  to  appear  in  discharge  of  tbe  recognizance; 
and  in  the  case  of  the,  Commonwealth  y.  Webster,  etc.,  1  Bush,  616, 
it  was  held  that  the  defendant,  having  been  arrested  by  a  provost 
maishid  and  taken  from  the  county  where  the  prosecution  against 
him  was  pending,  the  bail  should  not  be  made  liable  upon  the  bail 
bond,  beCiatise  he*  was,  by  the  United  States  officer,  deprived  of  the 
power  to.surrsader  the  defendant. 

But  the  case  of  the  Commonwealth  v.  House,  13  Bush,  680,  though 
the  facts  are  not  fully  set  forth,  appears  to  be  somewhat  in  conflict 
with  the  two  just  referred  to.  In  that  case  it  is  conceded  that  if  the 
Cominonwealth,  before  the  time  stipulated  for  his  appearance,  ar- 
rests the  principal  and  detains  him  at  another  place,  so  that  he  ean-> 
not  appear  at  the  time  and  place  mentioned  in  the  bail  bond,  the 
bail  is  exonerated;  but  it  is  intimated  that  the  bail  would  not  be  exn 
onerated  when  the  principal  is  arrested  and  detained  by  the  United 
States  Govenunent. 

Perceiving  no  reason  why  the  bail  should  be  exonerated  in  the 
one  case  and  not  in  the  other,  we  must  adhere  to  the  doctrine  an- 
nounced in  the  two  cases  in  2  Duvall  and  1  Bush,  suprUj  and  overrule 
the  case  in  13  Bush,  supra,  so  far  as  it  is  inconsistent  with  this  ojmiion* 
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But  there  id  another  ^x>und  upon  wUch  the  bail  m  this  ease  should 
be  exonerated. 

The  object  of  a  bail  bond  or  recognizance  is  to  secure  the  appear^ 
ance  of  the  defendant  in  the  Court  having  jurisdiction,  that  he  may 
answer  the  charge  against  him,  and,  if  convicted,  render  himself  in 
execution  thereof . 

Manifestly,  the  defendant*  in  this  case  could  not  have  been  tried 
and  convicted,  even  if  present,  in  the  Christian  Circuit  Court,  after 
having  been  tried  and  convicted  of  the  same  offence  in  the  United 
States  Circuit  Court.  For,  though  tried  by  the  United  States  Court, 
still  it  was  the  same  offence  for  which  he  was  held  to  answer  in  the 
Staiie  Court,  denoimoed  alike  by  the  laws  of  the  United  States  and 
of  this  State. 

The  jttdgmetU  is  affirmed.^ 


THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK  v.  THE  GLOBE 
MUTUAL  LIFE  INSURANCE  COMPANY 

In.  the  Couit  of  Appeals  of  New  York,  1883 

■  ■ 

[Reported  m  91  New  York,  174] 

Appeal  from  order  of  the  General  Term  of  the  Supreme  Court, 
in  the  Third  Judicial  Department,  entered  upon  an  order  made 
December  1st,  1882,  which  affirmed  an  order  of  Special  Tenn  dis- 
missing a  claim  presented  by  James  C.  Mix  upon  the  fond  in  the 
hands  of  the  receiver  of  the  defendant. 

The  facts  were  stipulated  substantially  as  follows: 

Defendant  was  a  registered  policy  life  insurance  company,  organ- 
ised under  chapter  902,  Laws  of  1869.  In  December,  1876,  said  Mix 
entered  into  its  employment  as  general  agent,  under  a  oomtract  by 
which  he  was  to  recdve  a  specified  annual  salary  for  a  term  of  not 
less  than  five  years.  In  May,  1879,  the  superintendentof  the  insur- 
ance department  made  the  certificate  provided  for  by  §  7  of  the  said 
act,  and  delivered  it  to  the  attorney-general,  who  thereupon  com- 
menced this  action  and  obtained  an  order  therein  restraming  de- 

^  As  to  impoesibility  arising  from  foreign  law,  see  Taylor  v.  Taintor  (1872),  16 
WaU.  (U.  S.)  366;  Tweedy  Trading  Co.  v.  MateDonald  Co.  (1902),  114  Fed. 
985.-~Ed8. 
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fendants,  its  officers,  etc.,  from  the  further  prosecution  of  its  business 
or  the  ex^^ise  of  any  of  its  corporate  franchises.  A  receiver  of  the 
corporation  was  duly  appointed  and  it  was  dissolved.  Mix  continued 
in  the  discharge  of  his  duties  imder  the  contract  until  June  15th, 
1879,  when  he  was  notified  by  the  recover  of  his  appointment,  and 
of  the  dissolution  of  the  company. 

Finch,  J.  There  was  no  breach  of  the  contract  between  Mix  and 
the  insurance  company  by  either  of  the  parties.  It  was  in  process  of 
continued  perfonnance  according  toits  terms,  and  was  unbroken  at 
the  moment  when  the  injunction  order  was  served.  That  operated 
upon  both  parties  at  the  same  instant,  and  perpetuated  the  then  ex- 
isting rights  and  conditions.  Before  its  service  the  company  had 
done  nothing  to  prevent  performance,  and  we  must  assume  was  both 
ready  and  able  to  perform^  It  had  done  no  act  which  amounted  to  a 
refusal,  or  which  made  it  unable  to  carry  out  its  o(»itract.  For  aught 
that  appears  it  would  have  done  so  if  let  alone.  But  it  was  not  per- 
mitted to  perform.  The  State,  by  the  injunction  order  operating 
alike  upon  the  company  and  its  agents,  paralyzed  the  action  of  both 
the  contracting  parties,  so  that  neither  could  perform,  or  put  the 
other  in  the  wrong.  Thereupon  the  company  could  not  refuse,  and 
did  not  refuse.  To  put  it  in  tiie- wrong,  and  make  it  liable  for  a 
breach,  required  action  on  the  part  of  Mix.  As.  a  condition  precedent 
he  was  bound  to'  show  both  ability  and  recuiiness  to  perform  on  his 
part.  Shaw  v.  Republic  Life  Ins.  Co.,  69  N.  Y.  292-293;  James  v. 
Burchell,  82  N.  Y<  113.  He  could  do  neither.  Performance  by  him 
had  become  illegal..  It  would  have  b^en  a  criminal  contempt^  and 
possibly  a  misdemeanor.  There  could  be  n^tiier  readixiess  nor  ability 
to  do  the  forbidden  and  unlawful  ads.  Jones  v.  Knowles,  30  Me.  402. 
So  that  from  the  necessity  of  the  case*,  as  .tiiere  was  no  breach  on 
either  side  before  the  injunction,  so  th^re  could  be  none  after.  What 
had  happened  was  a  dissolution  of  the  contract  by  the  sovereign 
power  of  the  State,  rendering  performance  on  eithei*  side  impossible. 
And  this  result  was  within  the  contemplation  of  the  parties,  and  must 
be  deemed  an  unexpressed  condition  of  their  agreement.  One  party 
was  a  corporation.  It  drew  its  vitality  from  the  grant  of  the  State, 
and  could  only  live  by  its  permission.  It  existed  within  certain  de- 
fined limitations,  and  must  die  whenever  its  creator  so  willed;  The 
general  agent  who  contracted  with  it  did  so  with  knowledge  of  the 
statutory  conditions,  and  these  must  be  deemed  to  have  pemneated 
the  agreement,  and  constituted  elements  of  the  obligation.^  People 
V.  Security  Life  Ins.  Co.,  78  N.  Y.  115.    Then,  too,  the  subject- 
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matter  of  the  contract  was  that  of  skilled  personal  services  to  be 
rendered  by  one  and  received  by  the  other.  It  was  inherent  in  the 
bargain  that  a  substituted  service  would  not  answer.  The  company 
were  not  boimd  to  accept  another's  performance  instead  of  the  chosen 
agent's,  nor  wa3  he  in  turn  bound  to  work  for  some  other,  master. 
The  contract  in  its  own  nature  was  dependent  upon  the  continued  life 
of  both  parties.  With  the  natural  death  of  one^  or  the  corporate 
death  of  the  other,  the  contract  must  inevitably  end.  So  that,  in  its 
own  inherent  nature,  by  the  unes^reased  conditions  subject  to  which 
it  was  made,  and  by  the  decree  enjoining  both  parties  at  the  same 
moment  from  further  performance,  the  contract  was  terminated  and 
no  breach  existed. 

It  is  easy  to  see  how  the  situation  of  Mix  differs  from  that  of  the 
policy-holders.  We  held  in  the.  Security  case  that  the  latt^  were 
creditors  and  stood  upon  a  breach  of  their  contract;  but  that  breach 
was  not  the  dissolution  of  the  company.  It  antedated  such  dissolu- 
tion and  was  the  prior  cause,  of  which  the  latter  was  thetxmsequence. 
The  reserve  required  by  law  was  essential  to  the  safety  of  the  policy- 
holders. A  covenant  to  maintain  it  was  implied  in  every  contract  of 
insurance.  That  covenant  the  company  broke  by  its  own  neglect, 
for  which  it  alone  was  assumed  to  he  responsible.  The  State  found 
these  contracts  broken,  and  for  that  reason  interfered,  and  when  its 
decree  of  dissolution  came  it  had  to  deal  with  broken  oonlxacts  and 
treated  them  as  it  found  them.  The  same  distinction  explains  the 
English  cases  which  were  commended  to  our  careful  attention. 
Yelland's  Case^  L.  R.,  4  Eq.  350;  Clarke's  Case,  L.  R„  7  Eq.  550; 
Logan's  Case,  L.  R.,  9  Eq.  149;  Madure's  Case,  L.  R.,  5  Ch.  App. 
737;  Dean  &  Gilbert's  Case,  Law  Jour.,  41  Ch.  (N.  S.)  476.  In  all  of 
them  the  companies  stopped  payment  before  any  intervention  of  the 
law,  and  this  being  done  by  open  and  public  notice,  amounted  to  a 
volimtary  refusal  of  performance^  and,  therefore,  a  breach  of  con- 
tract, established  before  the  windinf^up  orders  were  made  and  the 
liquidatora  appointed.  When  the  Court  interfered  it  found  broken 
contracts  and  a  liability  for  a  breach  aheady  existing,  and  dealt  with 
what  it  found.  It  did  not  itself  break  what  was  already  bndfien. 
Still  another  class  of  cases  is  obviously  different.  People  v.  National 
Trust  Co.,  82  N.  Y.  283.  They  are  such  as  affect  property  rights 
and  survive  the  death  of  the  parties.  Performance  can  be  made  by 
assignees  or  successors,  and  nothing  in  the  essence  of  the  agf^e&ptni 
depends  upon  the  life  of  the  parties,  or  forbids  its  complete  execu- 
tion by  others.    And  in  all  of  the  cases  thus  cited  there  was  no  in- 
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capacity,  affecting  both  parties  alike.  The  one  suiiig  for  a  breach  was 
free,  so  far  as  he  was  concerned,  to  offer  performance,  and  had  the 
necessary  ability.  -  He  could;  thus  put  his  adversary  in  the  wrong, 
while  here  the  §ame  blow,  at  the  sazne  instant,  stopped  performance 
on  both  sides  and  m^e  it  ill^al  on  the  part  of  either. 

But  exactly  at  this  point  th^  learned  counsel  for  the  appellant 
interposes  a  proposition  which  presents  a  difficulty.  Practically 
conceding  most  that  we  have  said,  he  insists  that  the  contract  is  only 
dissolved  when  its  destruction  comes  from  an  outside  and  independ- 
ent force,  operating  separately,  and  not  occasioned  directly  or  in* 
directly  by  the  act  or  amission  of  the  party  pleading  it  as  an  excuse. 
In  other  words  such  party  must  be  innocent  and  blameless  in  respect 
to  the  vis  majuT  which  dissolves  the  contract,  and  if  not  so,  camiot 
plead  as  an  excuse  what  practically  is  his  own  fault  and  act.  And 
our  attention  is  directed  to.  this  feature  aa  cbys^riacterLsing  the  cases 
in  which  the  agreements  were  held  to  have  been  ended.  They  are 
grouped  in  the  appellant's  points  and  need  not  to  be  repeated.  He 
has  stated  their  purport  correctly.  In  all  of  them  both  parties  were 
innocent  of  and  blameless  for  the  outside  and  independent  agency 
which  dissolved  the  contract..  And  the  argument  is  now  pressed 
that  in  the  present  case  the  company  was  not  only  not  blameless  for 
its  dissolution,  but  that  resulted  from  its  owi^  acts  or.  omissions,  was 
directly  caused  by  them,  and,  therefore,  suph  dissolution  must  be 
deemed  its  own  act»  which  it  cannot  plead  as  aa  excuse.  This  leMs 
to  the  inquiry  whether  the  company  was  so  the  responsible  cause  of 
the  action  of  the  Statie  as  to  I^ake  the  dissolution  it(^  own  act. 

The  answer  is  that. no  such  fact  is  shown,  nor  is  it  a  necessary  in-* 
ference  from  the  facts  which  do  appear.  The  judgment  of  dissolu- 
tion is  not  here.  We  only  know  from  the  stipulation  of  the  parties 
that  the  company  was  organized  imder  chapter  902  of  the  Laws  of 
1869,  and  that  the  superintendent  of  insurance  made  the  certificate 
provided  for  in  §  7  of  said  act,  and  the  attorney-general  thereupon 
commenced  the  action  for  dissolution.  The  superintendent  probably 
acted  because  the  company's  reserve  had  fallen  below  the  lawful  and 
safe  level.  Perhaps  we  ought  to  presume  as  much  as  that,  but  if  so, 
the  result  may  have  happened  from  causes  beyond  the  company's 
control  and  without  its  fault.  It  was  its  duty  to  invest  the  reserve 
and  keep  it  interest-bearing.  It  may  havje  done  so  with  entire  pru- 
dence at  the  time,  and  in  strict  accordance  with  the  law,  and  then 
all  values  haye  so  shrunk  and  dwindled  from  commerdal  causes  as 
to  have  impaired  the  reserve.    In  such  case  the  dissolution  would 
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have  come  from  outside  and  foreign  forces,  operating  independently 
and  both  beyond  control.    If  it  be  said  the  company  was  still  the  in- 
direct cause  of  the  dissolution  since  it  made  the  investments  and 
failed  to  repair  and  strengthen  them  to  the  legal  limit,  the  answer 
may  be  that  it  could  not  do  it.    The  rule  must  not  be  pushed  to  an 
extreme.    Thus,  in  the  case  of  the  sailor  having  a  running  contract 
for  service  with  the  shipowner,  and  sent  home  by  a  naval  court  as  a 
witness  against  the  captain  for  shooting  one  of  the  crew,  and  unable 
to  return  to  the  ship  after  the  trial,  and  whose  contract  was  held  to 
be  dissolved  (Melville  v.  De  Wolf,  4  E.  &  B.  844),  similar  suggestions 
might  have  been  made.    It  could  have  been  said  that  it  was  his  duty 
to  return  to  the  ship,  but  that  such  return  had  become  impossible, 
without  his  fault,  or  that  of  the  shipowner,  was  held  sufficient.   Then, 
too,  it  could  have  been  argued  that  if  the  sailor  had  not  been  present 
at  and  seen  the  murder,  which  was  his  voluntary  act,  and  which  he 
might  have  avoided,  the  law  would  not  have  sent  him  home.    Of 
course  nobody  thought  of  pushing  the  rtile  to  such  an  extreme;  nor 
must  it  be  done  here.    The  sailor  was  not  boimd  to  foresee  that  his 
innocent  and  blameless  presence  at  the  scene  of  the  murder  would 
involve  a  dissolution  of  his  contract  through  the  intervention  of  the 
law;  nor  the  company  that  its  investments,  honestly  and  prudently 
made,  would  shrink  beyond  repair,  and  bring  down  a  dissolution  by 
the  State.    If,  in  such  case,  in  some  sense,  such  dissolution  may  be 
deemed  the  act  of  the  company;  in  a  similar  sense,  and  through  the 
sarnie  mode  of  reasoning,  we  might,  in  a  case  of  madter  and  servant, 
trace  the  death  of  the  former  to  his  own  negligence  in  eating  or  drink- 
ing, or  exposure  to  heat  and  cold,  and  so  determine  his  non-performance 
to  be  inexcusable,  and  to  draw  after  it  damages  for  a  breach.    As  it 
is  thus  evident  that  a  man  may  be,  in  some  sense,  the  occasion,  or 
even  the  indirect  cause  of  his  own  death,  and  in  the  same  sense  blam- 
able  for  it,  without  its  being,  in  a  legal  sense,  and  considered  as  a  tTts 
major,  his  own  act;  so  a  corporation  may  be  said,  through  the  con- 
duct of  its  officers,  to  have,  in  some  sort,  occasioned  its  Own  corporate 
death,  while  yet  it  would  remain  true  that  its  dissolution  by  the  in- 
dependent force  of  the  State  would  be  not  its  own  act;  not  at  all  the 
product  of  its  own  volition;  and  not  a  breach  by  it  of  its  contracts 
previously  xmbroken.   Especially  is  this  true  as  between  the  company 
and  its  own  officers  contracting  with  it.    One  of  these  may  be  inno- 
cent himself  of  any  wrongful  act  or  neglect,  and  yet  it  is  inherent  in 
the  nature  of  his  contract  that  he  takes  the  risk  of  Such  act,  or  neg- 
lect, on  the  part  of  the  other  officers,  as  may  tend,  under  the  law,  to 
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produce  a  dissolution,  if  such  dissolution  in  fact  occurs.  That  possi- 
bility entered  into  his  contract,  when  niade,  and  belonged  to  it  as  an 
inevitable  condition,  for  its  complete  performance  depended  upon 
the  corporate  lif ey  and  that  under  the  law  upon  the  f  ulfilm^it  of  the 
law's  conditions.  In  the  event  of  such  corporate  death  the  motive 
of  the  State,  or  the  ground  of  its  act  is  wholly  immaterial.  Its  risk 
was  upon  the  contractor,  whatever  its  cause  or  occasion;  and,  how- 
ever it  may  have  been  provoked  or  induced,  it  must  be  deemed  the 
act  of  the  State,  and  not  of  the  corporate  body.  And  it  is  the  inde- 
pendent act  of  the  State,  for  although  the  reserve  may  have  fallen 
below  the  prescribed  level,  a  dissolution  is  not  the  necessary  conse- 
quence. That  may  foUow,  or  may  not  follow.  The  superintendent 
of  insurance  may  make  the  certificate  'vt^ch  sets  the  law  in  motion, 
or  may  withhold  it.  The  matter  lies  within  his  sole  discretion  and 
control.  He  may  act  or  not,  as  he  chooses;  but  if  he  does  it  is  his  act, 
and  not  the  company's;  dependent  wholly  on  his  volition  and  not  on 
that  of  the  corporation;  an  independent  agency  guided  by  its  own 
motives,  and  not  the  act  of  the  company  producing  its  own  death. 

If  it  be  asked  where  this  doctrine  leaves  the  policy-holders,  and 
their  claims  for  breach  of  contract,  the  answer  is  twofold.  Where 
the  dissolution  follows  an  impaired  reserve,  their  contracts,  as  we 
have  already  said,  were  broken  by  the  company  before  the  State  in- 
terix)8ed.  But  their  rights  go  much  deeper  than  that.  For  while 
in  the  Security  case,  we  put  those  rights  upon  the  ground  of  breach 
of  contract,  we  did  not  at  all  decide  that  there  was  no  other.  If  the 
State  had  dissolved  this  company  while  its  contracts  with  the  policy- 
holders were  entirely  unbroken,  and  by  an  exercise  of  sovereign  power 
founded  upon  motives  of  public  policy,  we  should  still  recognize  and 
enforce  the  rights  of  policy-holders  on  a  different  ground.  The  assets 
to  be  distributed  would  be  the  reserve  or  fio  much  of  it  as  remained. 
That  reserve,  as  we  showed  in  the  Security  case,  is  made  up  of  the 
excess  of  premiums  paid  by  the  pk>licy*-holders  in  the  earlier  years  of 
their  policies  beyond  the  real  cost  of  insurance  to  enable  them  to  be 
carried  in  later  years  when  the  risk  should  be  greater.  Practically, 
therefore,  at  the  date  of  dissolution  the  reserve  represents  the  earn- 
ings of  the  policies  and  the  contributions  of  the  policy-holders.  And 
as,  in  the  case  of  contracts  for  personal  services  dissolved  without 
fault  by  death  or  the  act  of  the  law,  the  contract  is  apportioned,  and 
the,  servant  entitled  to  his  ^tual  eaniings  to  the  date  of  dissolution, 
80  the  policy-holders  would  be  entitled  to  the  just  earnings  of  their 
policies  to  the  same  date,  and  have  an  imdoubted  equity  upon  the 
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rubric;  for  we  are  now  declaring  what  is  the  contract  of  marriage. 
Supposing,  this  marriage  being  performed,  the  wife  may  at  any  dis- 
tance of  time,  presently  or  at  a  f  ilture  time^  have  a  decree  declaring 
the  marriage  to  be  void,  it  seems  to  be  strange  that  a  maa  is  liable  in 
damages  for  not  doing  that  which  is  against  law,  human  and  divine. 
The  real  ground  of  my  opinion  is  that  this  contract  is,  like  many  other 
contracts,  subject  to  conditions  incident  to  their  nature;  among  others, 
that  the  parties  remain  in  health  to  undergo  the  ceremony,  and  do 
not  become  ''unfit''  for  marriage>  and  that  the  ciiicumstances  should 
not  render  it  contrary  to  law. 

It  was  conceded,  on  the  aigument  and  in  the  Court  below,  that  in- 
sanity of  mind  would  be  an  excuse,  and  that  the  insane  person  would 
not  be  responsible  in  damages.  If  so,  why  not  insanity  of  body? 
In  each  ca£e,  as  alleged,  he  is  to  apswer  in  damages  for  not  marr3dng; 
in  each  case  the  marriage  is  void;.Panneter  v.  Parmeter;  ^  in  each  case 
it  is  no  act  of  the  defendant,  but  the  act  of  God.  It  is  not  a  dissolution 
of  the  contract,  except  at  election,  such  as  the  man  refusing  to  marry 
on  the  score  of  the  want  of  chastity  of  the  intended  wife. 

With  this  view  of  the  plea,  it  is  clear  that  the  allegation  of  notice 
was  immaterial  and  need  not  be  proved. 

In  this  declaration  it  is  said  the  defendant  ''refused  to  marry." 
This  is  explained  by  this:  that  this,  by  itself,  constituted  no  breach 
before  the  defendant's  illness;  and  it  shows  that  before,  the  reasonable 
time  had  elapsed  he  was  attacked  by  the  disease.  If  so,  then  the 
reasonable  time  had  not  elapsed.  The  term  ''  reasonable  time  "  re- 
fers to  health  under  all  the  circumstances.. 

The  cases  cited  in  the  couH  below  have  little  or  no  application  in 
my  view  of  the  case:  viz.,  of  P^iradine  v.  Jane,^  a  covenant  to  repair 
a  house;  or,  1  Rol.  Abr.,  p.  450,  pi.  10,  to  build  a  house;  or,  Co.  Litt 
209  a,  to  enfeo£f  a  stoudger;  or  to  load  a  ship;  Barker  v.  Hodgson.' 
In  these  and  in  all  like  cases  the  coveiiantor  or  promisor  agrees  to  do 
the  acts,  or  that  the  acts  shaU  be  done,  unconditionally  and  at  all 
events;  and  for  this  he  is  liable  if  living,  or  his  real  or  personal  rep- 
resentative, as  the  case  may  be,  having  assete.  It  is  clear  that  in  one 
respect  death  dissolves  the  contract  to  marry.  Chamberlain  v. 
Williamson.^ 

The  performance  of  such  contracts  is  still  subject  to  be  excused  by 
subsequently  becoming  illegal. 

^  The  reporters  have  been  unable  to  fin<i  this  case:  the  authority  rtferrml  to  k 
pek'haps  C6imtes8  of  Portsmouth  y.  Earl  of  Portsmouth,  1  Hag.  C<  Ece.  365. 
*Aleyn,26.  :     *8M.&S.267.  .  «2M.&S.408. 
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An  argument  was  relied  on,  that  this  promise  might  have  been  made 
with  the  knowledge  of  defendant's  infirmity.  To  this  there  are  two 
answers:  first,  the  plea  alleges  that  the  infirmity  arose  after  the  prom- 
ise of  marriage;  secondly,  it  must  from  the  declaration  be  taken  to  be 
a  contract  of  marriage  of  the  ordinary  kind,  with  all  its  usual  obliga- 
tions and  incidents.  If  it  had  been  otherwise  it  should  have  been  so 
alleged. 

I  think  the  judgment  of  the  court  below  should  be  aflSrmed. 

WiLLEs,  J.  I  am  of  opinion,  for  the  reasons  stated  at  large  by 
Lord  Campbell  in  the  court  below,  that  the  judgment  therein  given 
against  his  lordship's  opinion  and  that  of  Crompton,  J.,  ought  to  be 
reversed,  and  judgment  given  for  the  plainti£f  for  the  damages  assessed 
in  her  favor  by  the  jury,  with  costs. 

This  is  not  a  case  of  impotence;  and  I  need  give  no  opinion  upon 
such  a  case. 

The  canon  law  is  clear  upon  the  point,  that  only  impotence,  per- 
manent and  incurable,  such  as  that  which  results  from  the  loss  of  one 
of  the  necessary  organs  of  generation,  constitutes  an  impediment  to 
marriage,  and  not  that  which  may  be  temporary  or  curable. 

The  contract  in  this  case  is  stated  by  the  plaintiff  in  the  declaration, 
and  admitted  by  the  defendant  in  his  plea,  to  have  been  in  terms  an 
unconditional  one:  and  it  is  guess  work,  not  construction,  to  read  it  as 
conditional.  Its  performance  is  not  impossible;  and  it  is  not  enough 
to  show,  in  answer  to  an  action  upon  a  contract,  that  its  performance 
is  inconvenient  or  may  be  dangerous.  The  delicacy  of  health,  alleged 
as  an  excuse,  is  the  man's  misfortime,  not  to  be  visited,  beyond  what 
is  inevitable,  upon  the  woman.  If  either  party  is  to  have  the  option 
of  breaking  off  the  match,  it  ought  to  be  the  woman.  The  Court  have 
no  right  to  say  what  is  best  for  her.  If  the  man  were  rich  or  distin- 
guished, and  the  woman  mercenary  or  ambitious,  she  might  still 
desire  to  marry  him  for  advancement  in  life.  I  do  not  sympathize 
with  such  a  woman,  if  any  there  be:  but  this  is  not  a  question  of  senti- 
ment. If  it  were,  I  might  put  the  case  of  a  real  attachment,  where 
such  an  illness  as  that  stated  in  the  plea  supervening  might  make  the 
woman  even  more  anxious  to  marry,  in  order  to  be  the  companion 
and  the  nimse,  if  she  could  not  be  the  mistress,  of  her  sweetheart. 

The  judgment  for  the  defendant  ought  therefore  to  be  reversed, 
and  judgment  given  for  the  plaintiff,  with  costs. 

Pollock,  C.  B.  What  is  the  real  meaning  of  a  contract  to  marry 
within  a  reasonable  time,  which  is  the  contract  stated  in  the  declara- 
tion? 

60 
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Some  learned  judges  think  it  is  of  the  same  character  as  any  other 
contract,  and  that  no  terms  or  conditions  can  be  implied  by  the  law: 
and  that,  if  it  be  not  performed  in  the  terms  expressed,  the  party 
failing  to  perfonn  it  must  pay  damages  for  the  breach  of  it.  Other 
learned  judges  think  that  there  are  implied  conditions  or  exceptions^ 
and  that  the  matter  stated  in  the  plea  is  one  of  them;  and  therefore 
that  the  defendant  cannot  be  caUed  upon  to  pay  damages  for  the 
non-performance  of  the  contract  alleged  in  the  declajration  under  the 
circumstances  which  appear  on  the  whole  record. 

Now  it  must  be  conceded  on  all  hands  that  there  are  contracts  to 
which  the  law  implies  exceptions  and  conditions  which  are  not  ex- 
pressed. All  contracts  for  personal  services  which  can  be  performed 
only  during  the  lifetime  of  the  party  contracting  are  subject  to  the 
implied  condition  that  he  shall  be  alive  to  perform  them:  and,  should 
he  die,  his  executor  is  not  liable  to  an  action  for  the  breach  of  contract 
occasioned  by  his  death.  So  a  contract  by  an  author  to  write  a  book 
within  a  reasonable  time,  or  by  a  painter  to  paint  a  picture  within  a 
reasonable  time,  would  in  my  judgment  be  deemed  subject  to  the 
condition  that,  if  the  author  became  insane  or  the  painter  paralytic, 
and  so  incapable  of  performing  the  contract  by  the  act  of  God,  he 
would  not  be  liable  personally  in  damages  any  more  than  his  executors 
would  be  if  he  had  been  prevented  by  death.  In  truth,  the  reasonable 
time  has  not  arrived,  if  the  party  contracting  to  perform  the  act  has 
been  deprived  by  illness  of  the  means  of  performing  it:  but  I  should 
decline  to  put  my  judgment  on  that  ground;  though  in  this  case,  and 
on  this  record,  I  think  it  would  be  quite  sufficient.  I  prefer  putting  it 
on  the  ground  that  there  is  an  implied  exception,  including  the  state 
of  facts  alleged  in  the  plea,  and  found  by  the  jury  to  be  true. 

In  the  case  of  the  ordinary  contract  to  marry,  such  as  it  is  presented 
to  the  Court  by  evidence  in  actions  of  this  sort,  I  think  no  one  can 
doubt  that  the  continuance  of  life  is  an  implied  condition.  The 
question  then  is:  Is  the  contmuance  of  health,  of  such  a  state  of  health 
as  makes  it -not  improper  to  many,  another  condition?  I  am  of 
opinion  that  it  is.  There  are  conditions  to  be  implied  (I  think)  on 
both  sides  in  such  an  agreement.  I  think  every  one  would  admit  that 
it  is  a  condition  on  the  part  of  the  female  that  she  should  continue 
chaste,  and  perhaps,  more  generally  (though  this  is  not  so  clear),  that 
her  conduct  should  not  be  such  as  to  make  a  maxriage  with'  her  im- 
proper. I  think  the  test  that  may  be  safely  applied  to  ascertaiQ 
whether  any  such  condition  is  implied  or  not  is  to  consider  what 
would  be  the  case  if  a  man  were,  after  such  a  promise  to  marry,  to 
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loee  by  accident  or  disease  the  capacity  to  contract  matrimony  by 
becoming  impotent.  To  such  a  caae  the  decisions  about  impossibility 
do  not,  I  think,  apply-  By  the  act  of  God  the  contract  has  become 
Void.  The  man  may  go  through  the  ceremony  of  marriage;  but  he 
cannot  many:  the  ceremony  would  not  be  binding:  it  would  operate 
nothing:  and  the  o<mtract  to  marry  is  broken  by  the  calamity  of  his 
becoming  impotent. . 

It  has  been  suggested  that  in  such  a  case  the  woman  may  be  con- 
tented with  the  society  of  the  man,  and  that  the  choice  ought  to 
rest  with  her;  and  that,  if  she  be  willing  to  marry,  he  must  marry  or 
pay  damages.  I  am  of  opinion  that  such  is  not  the  law.  I  think,  if 
the  man  can  say  with  truth  *'  By  the  visitation  of  Providence  I  am  not 
capable  of  marriage,''  he  cannot  be  called  upon  to  marry:  and  I  think 
this  is  an  implied  condition  in  all  agreements  to  marry.  I  think  that  a 
view  of  the  law  which  puts  a  contract  of  marriage  on  the  same  footing 
as  a  bargain  for  a  horse,  or  a  bale  of  goods,  is  not  in  accordance 
with  the  general  feelings  of  mankind,  and  is  supported  by  no 
authority. 

And  I  think  the  judgment  of  the  court  below  ought  to  be.  affirmed. 

Judgment  reversed.^ 


SUPERINTENDENT  Ac.  OF  PUBLIC  SCHOOLS  v.  BENNETT 

AND  CARLISLE 

In  the  Supreme  Court  of  New  Jersey,  1859 

[Reported  in  27  New  Jersey  Law,  513] 

Tms  was  ah  action  of  dssmnpsit,  brought  against  Bennett  and 
Carlisle,  as  guarantors  for  Evemham  and  Hill.  In  the  fall  of 
1856  the  plaintiffs  made  a  contract  with  Ehremham  and  Hill  to 
build  and  complete  a  school-hotise,  and  find  all  materials  there- 
for, according  to  specifications  annexed  to  the  contract;  the  building 
to  be  located  on  a  lot  owned  by  the  plaintiffs,  and  designated  in  the 

^  Cockbum,  0.  J.,  who  had  heard  the  argument  in  the  Court  of  Exchequer 
Chamber,  had,  since  then,  become  Chief  Justice  of  the  Court  of  Queen's  Bench, 
against  the  judgment  of  which  Court  this  appeal  was  brought. 

Opinions  of  Bramwdl,  B.,  read  by  Mafrtin,  B.,  f or  affiimanoe,  and  of  Qpowder 
and  Willifeans,  JJ.,  and  Martin,  B.,  for  reversal)  omil^. 

C/.  Sanders  v.  Coleman  (1899),  97  Va.  690.— Eds. 
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contract.  Bennett  and  Carlisle  guaranteed  the  fulfilment  of  this 
contract  on  the  part  of  Evemham  and  Hill.  When  the  building  was 
partially  erected  it  was  blown  down  by  a  gale  of  wind.  The  con- 
tractors rebuilt  it,  and  when  nearly  completed,  the  house  again  fell 
down,  and  the  contractors,  alleging  that  the  second  fall  was  occsr 
sioned  by  latent  defects  in  the  soil,  refused  to  rebuild  it. 

The  contract  price  was  $2610,  of  which  $2200  was  to  be  paid 
in  instalments,  as  follows:  $300  when  the  first  floor  of  joists  was  on; 
$300  when  the  second  floor  of  joists  was  on;  $1000  when  the  building 
was  enclosed;  $400  when  the  plastering  was  done;  $200  when  the 
building  was  completed,  except  the  roughcasting,  and  the  balance  to 
be  paid  when  the  whole  was  finished.  When  the  building  fell  down 
the  second  time  instalments  to  the  amount  of  $1600  had  been  paid  to 
the  contractors.  To  recover  the  damages  which  the  plaintiffs  had 
sustained  by  reason  of  the  tion-f ulfilment  of  the  contract  on  the  part 
of  the  contractors,  this  suit  was  brought  against  the  guarantors. 

Argued  at  February  Term,  1859,  before  the  Chief  Justice,  and 
Ogden,  Vredenburgh,  and  Whelpley,  J  J. 

Whelpley,  J.  This  case  presents  the  naked  question,  whether, 
where  a  builder  has  agreed,  by  a  contract  under  seal,  with  the  owner 
of  a  lot  of  land  ''to  build,  erect,  and  complete  a  building  upon  the  lot 
for  a  certain  entire  price,  but  payable  in  arbitrary  instalments,  fixed 
without  regard  to  the  value  of  the  work  done,  and  the  house  before  its 
completion  falls  down,  solely  by  reason  of  a  latent  defect  in  the  soil, 
and  not  on  account  of  faulty  construction,  the  loss  falls  upon  the 
builder  or  the  owner  of  the  land." 

The  case  comes  before  the  Court,  upon  a  certificate  from  the 
Mercer  Circuit,  for  the  advisory  opinion  of  this  Court. 

The  covenant  of  Evemham  and  Hill  was  to  build,  erect,  and  com- 
plete the  school-house  upon  the  lot  in  question  for  the  sum  of  $2610; 
the  whole  price  was  to  be  paid  for  the  whole  building;  the  division  of 
that  sum  into  instalments,  payable  at  certain  stages  of  the  work, 
was  not  intended  to  sever  the  entirety  of  the  contract,  and  make  the 
payment  of  the  instalments  payment  for  such  parts  of  the  work  as 
might  be  done  when  they  were  payable;  this  divbion  was  made  not  to 
apportion  the  price  to  the  different  parts  of  the  work,  but  to  suit  the 
wants  of  the  contractor,  and  aid  him  in  the  completion  of  the  work; 
the  consideration  of  the  covenant  to  complete  the  buDding  was  the 
whole  price,  and  not  the  mere  balance  that  might  remain  after  the 
payment  of  the  instalments;  it  cannot  be  pretended  that  the  con- 
tractor, after  payment  of  a  part  of  the  instalments,  might  refuse  to  go 
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on  and  complete  the  building,  and  yet  retain  that  part  of  the  price 
he  had  received.    Haslack  v.  Mayers,  2  Dutcher,  284. 

No  rule  of  law  is  more  firmly  established  by  a  long  train  of  decisions 
than  this,  that  where  a  party,  by  his  own  contract,  creates  a  duty 
or  charge  upon  himself,  he  is  bound  to  make  it  good  if  he  may,  not- 
withstanding any  accident  by  inevitable  necessity,  because  he  might 
have  provided  against  it  by  his  contract;  therefore  if  a  lessee  covenant 
to  repair  a  house,  though  it  be  burned  by  lightning,  or  thrown  down 
by  enemies,  yet  he  is  bound  to  repair  it.  Paradine  v.  Jayne,  AUeyn, 
26;  Walton  v.  Waterhouse,  2  Wm.  Saunders,  422a,  note  2;  Brecknock 
Company  v.  Pritchard,  6  Term  Rep.  750.  This  case  was  an  action 
upon  a  covenant  to  build  a  bridge,  and  keep  it  in  repair;  the  defend- 
ant pleaded  that  the  bridge  was  carried  away  by  the  act  of  God,  by  a 
great  and  extraordinary  flood,  although  well  built  and  in  good  repair. 
The  plea  was  held  bad  on  demurrer. 

To  the  same  effect  are  Bullock  v.  Dommit,  6  Term.  Rep.  650; 
Phillips  V.  Stevens,  16  Mass.  238;  Dyer,  33a.  And  there  is  no  relief 
in  equity.  Gates  v.  Green,  4  Paige,  355;  Holtzapffell  v.  Baker,  18 
Ves.  115.  Walworth,  C,  in  Gates  v.  Green,  in  denying  relief  in  equity 
against  a  covenant  to  pay  rent  after  the  destruction  of  the  demised 
premises,  admits  the  rule  to  be  against  natural  law,  and  not  to  be 
found  in  the  law  of  other  countries  where  the  civil  law  prevails,  yet 
says  it  is  firmly  established,  notwithstanding  the  struggles  of  some  of 
the  early  English  chancellors  against  it. 

In  Beebe  v.  Johnson,  19  Wend.  500,  it  was  held,  by  Nelson,  C.  J., 
delivering  the  opinion  of  the  Court,  that  the  defendant  was  not  ex- 
cused from  performing  his  covenant  to  perfect,  in  England,  a  patent 
granted  in  this  country,  so  as  to  insure  to  the  plaintiff  the  exclusive 
right  of  vending  the  patented  article  in  the  Canadas,  because  the 
power  of  granting  such  an  exclusive  privilege  appertained  not  to  the 
mother  country,  but  to  the  provinces,  and  was  never  granted,  except 
to  subjects  of  Great  Britain  and  residents  of  the  provinces;  and  the 
plaintiff  and  defendant  were  both  American  citizens. 

The  Court  said,  if  the  covenant  be  within  the  range  of  possibility, 
however  absurd  or  improbable  the  idea  of  execution  may  be,  it  will 
be  upheld,  as  where  one  covenants  it  shall  rain  to-morrow,  or  that  the 
Pope  shall  be  at  Westminster  on  a  certain  day.  To  bring  the  case 
within  the  rule  of  dispensation,  it  must  appear  that  the  thing  to  be 
done  cannot  by  any  means  be  accomplished,  for  if  it  be  only  improb* 
able,  or  out  of  the  power  of  the  obligor,  it  is  not  deemed  in  law  im- 
possible.   3  Comyn's  Dig.  93.    If  a  party  enter  into  an  absolute  cpn- 
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tract,  without  any  qualification  or  exception,  and  receives  from  the 
party  with  whom  he  contracts  the  consideration  oi  such  engagement, 
he  must  abide  by  the  contract,  and  either  do  the  act  or  pay  the  dam- 
ages; his  liability  arises  from  his  own  direct  and  positive  undertaking. 

In  Lord  v.  Wheeler,  1  Gray,  282,  where  a  workman  had  agreed 
to  repair  a  building  for  an  entire  sum,  and  after  the  owner  had  moved 
in,  it  was  burned  up  before  the  repairs  were  completed,  it  was  held, 
that  where  one  person  agrees  to  expend  labor  upon  a  specific  subject, 
the  property  of  another,  as  to  shoe  his  horse,  or  slate  his  dwelling- 
house,  if  the  horse  dies,  or  the  dwelling»house  is  destroyed  by  fire  be- 
fore the  work  is  done,  the  performance  of  the  contract  becomes  im- 
possible, and  with  the  principal  perishes  the  incident.  The  case  was 
clearly  distinguished  from  the  ordinary  contract  of  one  to  erect  a 
building  upon  the  lands  of  another,  performing  the  labor  and  supply- 
ing the  materials  therefor;  where,  if  before  the  building  is  completed 
of  accepted,  it  is  destix>yed  by  fire  or  other  casualty,  the  loss  fall 
upon  the  builder,  he  must  rebuild.  The  thing  may  be  done,  and 
he  has  contracted  to  do  it.  Nichols  r.  Adams,  19  Pick.  275;  Brumby 
V.  Smith,  3  Ala.  128;  2  Parsons  on  Con.  184;  1  Chit,  on  Con. 
568. 

No  matter  how  harsh  and  apparently  unjust  in  its  operation  the  rule 
may  occasionally  be,  it  cannot  be  denied  that  it  has  its  foundations 
in  good  sense  and  inflexible  honesty.  He  that  agrees  to  do  an  act 
should  do  it,  unless  absolutely  impossible.  He  should  provide  against 
contingencies  in  his  contract.  Where  one  of  two  innocent  persons 
must  sustain  aloss,  tiie  law  casts  it  upon  him  who  has  agreed  to  sustain 
it,  or  rather  the  law  leaves  it  where  the  agreement  of  the  parties 
has  put  it;  the  law  will  not  insert,  for  the  benefit  of  one  of  the  parties, 
by  construction,  an  exception  which  the  parties  have  not,  either  by 
design  or  neglect,  inserted  in  their  engagement.  If  a  party,  for  a 
sufficient  consideration,  agrees  to  erect  and  complete  a  building  upon 
a  particular  spot,  and  find  all  the  materials,  and  do  all  the  labor,  he 
must  erect  and  complete  it,  because  he  has  agreed  so  to  do.  No  matter 
what  the  expense,  he  must  provide  such  a  substruction  a^  will  sustain 
the  building  upon  that  spot,  until  it  is  complete  and  delivered  to  the 
owner.  If  he  agrees  to  erect  a  house  upon  a  spot  where  it  cannot  be 
done  without  driving  piles,  he  must  drive  them,  because  he  has  agreed 
to  do  eversrthing  necessary  to  erect  and  complete  the  building.  If 
the  difficulties  are  apparent  on  the  surface,  he  must  overcome  them. 
If  they  are  not,  but  become  apparent  by  excavation  or  the  sinking 
of  the  building,  the  rule  is  the  same.    He  must  overcome  th^n. 
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and  erect  the  building^  simply  because  he  has  agreed  to  do  so — to  do 
everything  necessary  for  that  purpose. 

The  cases  make  no  distinction  between  accidents  that  could  be 
foreseen  when  the  contract  was  entered  into,  and  those  that  could  not 
have  been  foreseen.  Between  aocideAts  by  the  fault  of  the  contractor, 
and  those  where  he  is  without  fault,  they  all  rest  upon  the  simple 
principle.  Such  is  the  agreement,  dear  and  unqualified,  and  it  must 
be  performed,  no  matter  what  the  cost,  if  perfonnance  be  not  ab- 
solutely impossible. 

The  cade  of  a  baihnent  of  an  article — locatio  operU  fadendi — is  not 
analogous  to  the  case  before  the  Court;  there,  if  the  article  entrusted 
to  the  workman  is  lost  without  his  fault,  the  owner  sustains  the  loss; 
not  because  he  is  the  owner,  but  because  the  contract  of  bailment  is 
well  defined  by  the  law;  there  is  no  express  agreement  to  return 
the  article  to  the  owner  in  a  finished  state;  but  the  agreement  is  an 
implied  agreement,  a  duty  imposed  by  the  law  upon  a  bailee^  because 
the  chattel  has  been  bailed  to  him,  to  use  his  best  endeavors  to  pro- 
tect the  bailment  from  mjuiy.  Parsons  states  the  obligation  of  the 
workman  to  be,  to  do  the  work  in  a  proper  manner,  to  employ  the 
materials  furnished  in  the  right  way.  These  obligations  grow  out 
of  the  act  of  bailment;  they  are  its  legal  consequences,  and  the  law 
declares  them  to  be  so,  not  because  the  parties  have  actually  so 
stipulated,  but  because  they  are  equitable  and  fair;  and  in  the  ab- 
sence of  express  agreement  such  will  be  implied. 

The  case  of  M^ietone  v.  Athawes,  3  Burr,  1592,  was  relied  upon  by 
defendants'  counsel  to  show,  that  when. the  failure  to  perform  the 
contract  was  not-the  fault  of  the  copoitractor  he  can  recover.  It  was 
the  bailment  of  a  ship,  to  be  repaired  while  in  the  shipwright's  dock, 
for  the  use  of  which  the  owner  paid  £5.  The  vessel  was  burned  when 
the  repairs  were  nearly  completed;  the  action  was  for  these  repairs. 
It  was  like  the  case  of  Lord  v.  Wheeler,  before  cited.  The  right  to 
recover  was  put  upon  the  ground  that  the  plaintiff  was  not  answer- 
able for  the  accident,  which  happened  without  his  def^ult>  unless  there 
had  been  a  special  undertaking;  that  this  liability  did  not  grow  out  of 
the  law  of  bailments. 

The  cases  of  Trippe  v.  Armitage,  4  Mees.  &  Wels.  689;  Woods  v. 
Russell,  5  B.  &  Aid.  942;  Clarks  v.  Spence,  4  Ad.  io  Ellis,  448,  ^ave  no 
application;  they  are  all  cases  arising  und^  the  bankrupt  laws,  in- 
volvmg  the  question  when,  under  the  circumstances  of  each  case,  the 
property  is  an  incomplete  diattel  in  process  of  manufacture  passed 
out  of  the  bankrupt,  ao  as  not  to  belong  to  his  assignees.    They  are 
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inapplicable,  because  the  rights  of  the  parties  to  this  suit  do  not  turn 
upon  the  question,  whether  the  property  in  an  incomplete  building 
is  in  the  owner  of  the  land  or  the  builder,  or  whether  the  owner 
would  derive  a  partial  benefit  from  partial  performance,  but  upon 
what  was  the  express  contract  between  the  parties.  The  question, 
upon  whom  the  loss  is  to  fall,  occasioned  by  an  inevitable  accident, 
is  not  to  be  settled  by  determining  what  is  equitable,  what  is  right, 
or  by  the  application  of  the  maxim,  res  perit  dominOy  or  by  any  nice 
philosophical  disquisitions  whether  the  owner  or  the  builder  shall  bear 
the  loss.  These  considerations — -this  maxim — ^have  their  full  applica- 
tion in  cases  where  the  rights  of  the  parties  have  not  been  fixed  by 
contra(fb,  but  are  to  be  settled  by  the  law  upon  facts  of  the  case; 
where  resort  is  to  be  had  to  an  implied  contract,  to  a  legal  obligation 
raised  by  the  law  out  of  the  natural  equities  of  the  case,  in  the  absence 
of  an  express  agreement. 

Neither  the  destruction  of  the  incomplete  building  by  a  sudden 
tornado,  nor  its  falling  by  reason  of  a  latent  softness  of  the  soil, 
which  rendered  the  foundation  insecure,  necessarily  prevented  the 
performance  of  the  contract  to  build,  erect,  and  complete  this  building 
for  the  specified  price;  it  can  still  be  done,  for  aught  that  was  opened 
to  the  jury  as  a  defence,  and  overruled  by  the  Court. 

The  whole  defence  was  properly  overruled,  because  it  did  not  show 
the  performance  of  the  covenant  impossible,  or  any  lawful  excuse  for 
non-performance  of  the  contract. 

I  am  also  of  opinion  that  the  damage  occasioned  by  the  destruction 
of  the  building  by  the  gale  of  wind  must  be  borne  by  the  defendants, 
for  the  reasons  before  given,  and  that  the  Circuit  Court  be  advised 
accordingly.* 


SCULLY  V.  KIRKPATRICK 

In  the  Supreme  Court  of  Pennsylvania,  1875 
[Reported  in  79  Pennsylvania  State,  324] 

October  15th,  1875.  Before  Agnew,  C.  J.,  Sfaarswood,  Williams, 
Mercur,  Paxson,  and  Woodward,  J  J. 

This  was  an  action  of  debt  brought  August  14th,  1873,  in  the 
name  of  John  M.  Kirkpatrick  to  the  use  of  Joseph  S.  Finch  and 
» Cf.  Yerrington  v.  Greene  (1863),  7  R.  I.  580.— Eds. 
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John  W.  Painter,  trading  as  Joseph  S.  Finch  &  Co*,  against  John  D. 
Scully. 

The  action  was  on  bond,  dated  May  31st,  1873,  executed  by 
Abraham  Gumberts,  and  the  defendant,  as  his  surety,  in.  the  sum  of 
$10,000^  conditioned  for  the  appearance  of  Gumberts,  who  had  been 
arrested  under  the  act  of  July  12th,  1842,  etc. 

Shabswood,  J.^  The  only  other  question  presented  arises  upon  the 
sixth  assignment  of  error,  the  rejection  of  the  offer  of  evidence  by 
the  defendant.  The  bond  in  suit  was  ^ven  under  the  provision 
of  the  sixth  section  of  the  act  of  1842,  that  **  in  case  of  an  adjournment 
the  judge  may  take  a  bond  with  or  without  surety  for  the  appearance 
of  the  party  arrested  at  the  adjourned  hearing.''  The  day  named  in 
the  condition  of  the  bond  for  the  adjourned  hearing  was  June  18th, 
1873.  The  rejected  offer  was  to  prove  'Hhat  a  few  days  before 
June  18th,  1873,  the  defendant,  Gumberts,  had  been  stricken  down  by 
sickness,  at  his  home  at  Evansville,  Indiana,  and  was  thereby  pre* 
vented  appearing  at  the  day  fixed,  to  be  followed  by  evidence  that  so 
soon  as  said  Giunberts  was  able  to  leave  home,  to  wit,  on  the  30th  day 
of  June,  1873,  he  hastened  to  Pittsburg  and  appeared  before  Kirk- 
Patrick,  J.,  to  answer  the  complaint;  the  30th  of  June  being  the  earliest 
day  he  was  able  to  appear  at  Pittsburg  after  his  recovery  from  his 
illness."  This  evidence  was  objected  to  as  irrelevant,  and  incompetent 
because  contradicting  the  record.  We  have  seen  that  there  was  no 
record  to  contradict,  and  that  in  his  action  in  the  premises,  Eirk- 
patrick,  J.,  was  not  acting  as  a  court  of  record,  and  had  no  power  to 
adjudge  the  bond  to  have  been  forfeited. 

It  remains  to  consider  whether  the  facts  presented  in  the  offer 
were  relevant  to  the  issue;  in  other  words,  whether  they  would 
have  constituted  a  good  defence  had  the  breach  of  the  condition 
been  proved,  the  offer  in  effect  admitting  that  Gumberts  did  not 
appear  before  Eirkpatrick,  J.,  on  June  18th,  1873,  the  day  appointed 
for  the  adjourned  hearing. 

It  is  undoubted  law  that  if  the  condition  of  a  bond  becomes  im- 
possible to  be  performed  by  the  act  of  God,  the  obligation  is  dis- 
charged. Co.  Litt.  206a.  But  a  condition  was  then  only  considered 
in  the  eye  of  the  law  as  impossible  if  it  could  not  by  any  means  take 
effect.  Co.  Litt.  206a;  Butler's  note,  98.  Death  of  the  party  who  is  to 
perform  the  condition  of  course  releases  the  bond,  but  that  it  could 
only  be  done  with  great  danger  to  the  life  of  the  party  is  not  sufScient. 
Some  hard  examples  are  to  be  found  in  cases  of  special  bail,  but  there 

'  Portion  of  opinion  omitted. — ^Eds. 
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is  a  peculiarity  in  the  alternative  condition  of  the  recognizance  of 
special  bail  which  is  to  be  remembered  in  reading  these  cases.  Wynn 
V.  Petty,  4  East,  102;  Grant  v.  Fagan,  4  East,  189;  Bowerback  v. 
Payne,  2  Wash.  C.  C.  Rep.  464;  Rathbone  v.  Warren,  4  Johns.  310; 
Olcott  V.  Lilly,  4  Johns.  407.  Some  relaxation  of  the  rigidity  of  the 
rule  occasionally  appears.  Thomas  v.  Buckley,  5  Cowen,  25;  Board- 
man  v.  Fowler,  1  Johns.  Cas.  41.  Hie  power  of  a  Court  in  giving 
relief  against  their  own  orders,  though  of  the  most  final  and  absolute 
kind,  is  illustrated  in  Doty  v.  Whittlesey,  1  Root,  310.  There  a  party 
on  his  way  to  pay  money  for  the  redemption  of  a  m(»tgage  under 
a  final  and  absolute  decree  of  foreclosure  at  a  day  certain,  was  taken 
sick  and  could  not  proceed;  the  Court  extended  the  time.  See  also 
Crane  v.  Hanks,  1  Root,  468. 

It  is  said,  indeed,  that  in  matters  of  positive  contract  and  obliga- 
tion created  by  the  party  (for  it  is  different  in  obligittions  or  duties 
created  by  law)  it  is  no  ground  for  the  interference  of  equity,  that  the 
party  has  been  prevented  from  fulfilling  them  by  accident;  or  that  he 
had  been  in  no  default.  The  reason  is  that  he  mi^ht  have  provided 
for  such  contingencies  by  his  contract  if  he  had  so  chosen.  1  Story^s 
Eq,  Jur.,  §  101. 

This  reason,  however,  would  not  apply  to  the  case  before  us,  for 
this  was  a  statutory  bond  and  could  only  be  given  in  the  form  pre- 
scribed, as  was  held  by  this  Court  in  McClelland  v.  Smith,  2  Jones, 
303. 

The  principle  so  broadly  stated  is  not  supported  by  the  later 
cases.  Equity  will  often  in  the  case  of  positive  contract  give  relief, 
not  peiiiaps  on  the  ground  of  accident,  but  by  an  equitable  interpre- 
tation of  the  terms  of  the  contract..  They  will  imply  that  the  parties 
necessarily  intended  an  exception.  Pollard  v.  Shaaffer,  1  Dall.  210^ 
an  early  case  in  this  State  was  of  that  character.  The  later  English 
cases  very  distinctly  recognize  this  equitable  doctrine.  In  Hall  v. 
Wright,  El.  B.  &  E.  746,  Crompton,  J.,  said:  "When  a  contract  de- 
pends upon  personal  skill,  and  the  act  of  God  renders  it  impossible, 
as  for  instance  in  the  case  of  a  painter  employed  to  paint  a  picture, 
who  is  struck  blind,  it  may  be  that  the  performance  might  be  ex* 
cused."   And  see  Taylor  v.  Caldwell,  3  Best  &  Smith,  826; 

In  Boast  v.  Firth,  Law  Rep.  4  C.  B.  1,  to  an  action  for  breach 
of  an  apprenticeship  deed,  the  defendant  (the  father)  pleaded  that 
the  apprentice  "was  and  is  prevented  by  the  act  of  God,  to  wit,  by 
permanent  illness,  happening  and  arising  after  the  making  of  the 
indenture,  from  remaining  with  or  serving  the  plaintiff  during  all  the 
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said  term;"  it  was  held  on  demiurer  a  good  plea  or  excuse  of  per- 
formance. There  are  several  American  cases  which  sustain  the 
position  that  when  the  act  to  be  performed  is  of  a  purely  personal 
character,  which  can  only  be  done  by  the  party  himself,  the  act  of 
God  in  producing  sickness  and  insanity,  as  well  as  death,  will  be  an 
excuse  for  performaaice.  Dick^  v.  Linecott,  7  Shepley,  353;  Knight 
V.  Bean,  9  Shepley,  636;  Fenton  v.  Clark,  11  Verm.  360;  Hubbard  v. 
Belwin,  1  Williams,  645;  Fuller  v.  Brown,  11  Meto.  440;  Fraley  v. 
North,  19  Barb.  342;  Wolfe  v.  Howe,  24  Barb.  174;  JarroU  v.  Farris, 
6  Missouri,  159.  And  there  is  a  decision  by  the  Supreme  Court  in 
New  York  which  applies  the  principle  to  a  case  precisely  the  same  as 
that  before  us,  and  is  therefore  directly  in  point.  In  an  action  of 
debt  on  a  recognizance  conditioned  that  the  sherifiF  arrested  on  an 
attachment  should  appear  on  a  day  named  to  answer  for  a  contempt, 
the  defendant,  the  surety  in  the  recognizance,  pleaded  that  the 
sheriff  before  the  day  was  taken  violently  sick  and  could  not  be  re- 
moved; after  the  day  he  died.  On  demurrer  the  plea  was  held  to  be 
sufficient.   The  People  v.  Manning,  8  Cowen,  297. 

And  is  it  not  a  most  reasonable  and  just  doctrine?  Had  Gumberts 
died  on  June  17th,  1873,  the  bond  would  have  been  discharged  and  the 
surety  released.  Would  it  not  shock  our  sense  of  common  justice  in  a 
court  where  equity  is  part  of  the  law,  to  be  told  that  if  he  was  dying  on 
that  day,  but  did  not  expire  until  June  19th,  we  must  hold  his  surety 
bound?  The  impossibility  of  personal  appearance  would  have  been 
the  same  in  both  cases.  If  he  had  become  a  raving  maniac,  must  he  be 
brought  before  the  judge  in  a  strait-jacket?  In  either  case  his  pres- 
ence would  have  answered  no  purpose  of  the  inquiry.  He  could  have 
replied  to  no  questions.  Had  he,  however,  put  in  no  appearance 
before  his  death;  there  would  have  been  some  force  in  the  contention 
that  the  plaintiff  had  lost  all  the  benefit  of  his  proceeding,  and  the 
surety  must  bear  the  consequences,  that  the  plaintiff  had  the  law  on 
his  side  and  equal  equity,  and  there  oug^t  therefore  tobe  no  interposi* 
tion  in  behalf  of  the  siurety.  But  the  offer  here  was  to  show  that 
Qumberts  did  appear  as  soon  as  he  was  able,  and  the  plaintiff  might 
have  had  all  the  advantage  of  the  proceedmg.  If  then  his  excuse  for 
not  appearing  at  the  day  named  was  a  valid  one  in  equity,  his  ap- 
pearance at  the  subsequent  term  as  soon  as  he  was  able  saved  the 
bond,  and  the  error  of  the  judge  in  not  continuiiig  the  proceeding 
ought  not  to  prejudice  his  surety. 

JiidgmentreiKrsedf  und  venire  faeiaa  de  novo  awarded. 
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LORD  CLIFFORD  v.  WATTS 

In  the  Common  Pleas,  1870 

[Reported  in  Law  Reports,  5  Common  Pleas,  677] 

WiLLEs,  J.  This  is  an  action  upon  a  demise  or  grant  by  Lord 
Clifford  to  Watts  of  certain  mines,  pits,  etc.,  of  clay,  by  which  demise 
the  rent  was  made  payable  at  a  certain  rate  per  ton  upon  the  clay 
raised;  and  the  indenture  contained,  among  others,  a  covenant  that 
Watts  shall  work  and  make  trials  for  clay  imder  the  lands  in  question. 
The  first  breach  is  founded  upon  that  covenant,  and  in  respect  of  that 
the  defendant  has  paid  iOs.  into  Co\u-t.  The  indenture  also  contains 
a  covenant  that  Watts  shall  dig  and  raise  from  the  land  an  aggregate 
amount  of  not  less  than  1000  tons,  or  more  than  2000  tons,  of  pipe  or 
potter's  clay  in  each  year  of  the  term.  The  term  granted  was  twelve 
years;  and  for  the  pipe  or  potter's  clay  the  defendant  was  to  pay  a 
royalty  of  29.  6d,  per  ton.  The  breach  assigned  on  that  covenant  is 
that  with  which  we  have  to  deal  on  this  occasion;  it  is,  that  the 
defendant  has  not  dug  an  aggregate  amount  of  not  less  than  1000  tons 
of  pipe  and  potter's  clay  in  each  year  of  the  demise.  The  plea,  the 
validity  of  which  is  now  in  question,  is,  that  the  defendant  could  not 
dig  1000  tons  of  clay  each  year  according  to  his  covenant,  because 
there  was  not  at  the  time  of  the  demise  nor  since  existing  under  the 
lands  1000  tons  of  such  clay,  that  the  performance  of  the  covenant 
had  always  been  impossible,  and  that  such  impossibility  was  unknown 
to  the  defendant  at  the  time,  and  he  had  no  reasonable  means  of 
knowing  or  ascertaining  the  same.  To  that  plea  there  is  a  demurrer. 
It  is  obvious  that  this  plea  may  be  considered  from  two  points  of 
view.  First,  with  reference  to  the  abstract  question  whether  a 
covenant  to  perform  an  impossibility  is  or  is  not  valid  in  point  of 
law,  whether  the  covenanter  can  set  up  such  impossibility  from  the 
beginning  as  an  answer  to  a  breach,  or  must  pay  damages,  which, 
according  to  Mr.  Preston,^  may  only  be  nominal.  The  second,  and 
with  reference  to  this  case  the  most  important,  consideration  appears 
to  me  to  arise  from  the  question  whether  the  defendant  has  by  this 
covenant  contracted  to  perform  an  impossibility,  or  whether  the  true 
meaning  of  the  covenant,  construing  it  by  the  rest  of  the  deed,  is,  not 
that  the  defendant  undertakes  to  get  the  stipulated  quantity  of  clay 

1  Shep.  Touch,  by  Preston,  7th  ed.  164. 
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whether  it  be  there  or  not,  or  to  pay  the  stipulated  tonnage  as  if  the 
clay  had  been  raised,  but  rather  dealing  with  it  as  subsidiary  to  the 
main  object  of  the  demise,  that  he  will  raise  such  pipe  or  potter's 
clay  as  may  be  found  under  the  land,  at  the  rate  and  price  specified. 
If  the  latter  be  the  true  construction  of  the  covenant,  it  is  not  an 
independent  covenant  to  do  the  thing  contracted  for,  whether  possi- 
ble or  not,  but  only  a  stipulation  as  to  the  rate  at  which  that  is  to  be 
done  which  both  parties  at  the  time  contemplated.  According  to  that 
construction  of  the  covenant,  the  plea  is  a  good  defence  to  the  second 
breach.  And  this  is  the  view  to  which,  after  the  best  consideration 
I  am  able  to  bring  to  the  case,  and  after  having  heard  the  very  learned 
arguments  on  both  rideB,  my  opinion  inclines. 

The  deed,  without  any  recital,  witnesses  that  Lord  Clifford,  in 
conaderation  of  the  rent,  payments,  covenants,  etc.,  demised  to 
Watts  the  mines,  pits,  etc.,  of  clay  under  certain  lands  particularly 
described.  It  then  proceeds  to  grant  Watts  a  license  to  enter  upon 
the  land  to  dig  and  search  for  clay  and  to  make  pits,  etc.,  with  rights 
of  way  for  carrying  it  away,  etc.,  subject  to  compensation  for  damage. 
Then  comes  the  habendum— to  have,  hold,  etc.,  the  said  mines,  etc., 
of  pipe  and  potter's  or  other  clay,  with  the  powers  thereby  granted  for 
twelve  years;  and  to  have  and  to  hold  all  and  every  the  said  beds  or 
veins  of  clay  that  shall  be  found  and  raised  within  the  term  out  of  any 
part  of  the  land  so  authorized  to  be  worked,  unto  Watts,  his  executors, 
etc.,  unto  his  and  their  own  use.  So  far  we  are  dealing  with  the 
demismg  part  of  the  instrument,  which  refers  to  specific  lands  and  to 
specific  clay  which  is  believed  by  both  parties  to  be  under  the  lands 
described  at  the  time.  The  whole  scope  of  the  contract  is  that  the 
defendant  shall  take  that  day.  Whether  the  q)eculation  would 
turn  out  to  be  a  profitable  one  to  the  tenant  or  not  was  uncertain. 
So  far  it  was  natural  that  he  should  take  the  risk.  But  the  question  is 
whether  we  are  justified  in  importing  another  element  into  a  bargain 
like  this — ^viz.,  a  warranty  by  the  tenant  that  clay  shall  be  found,  or 
an  undertaking  to  pay  for  the  quantity  stipulated  for  whether  found 
or  not.  The  provision  for  payment  follows  in  the  reddendum,  by 
which  Watts  is  to  pay  Lord  Clifford,  **  in  respect  of  all  pipe  and  potter's 
clay  being  to  be  dug,  got,  or  obtained  from  or  under  the  surface  of  any 
of  the  lands,  28.  6d.  per  ton,"  and  fid.  per  ton  for  other  clay,  to  be 
paid  half  yearly;  and  Watts  was  further  to  pay  £100  per  acre  for  any 
land  which,  having  been  worked,  should  not  be  restored  to  a  state  fit 
for  agricultural  purposes*  The  indenture  then  proceeds  in  the  or- 
dinary way  to  the  covenants  on  the  part  of  the  tenant.   Watts  cove- 
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nants  with  Lord  Clifford  for  payment  of  the  rent,  and  that  be  will 
cause  all  the  clay  raised  to  be  conveyed  by  a  certain  canal  at  rates 
provided  for  by  the  lease.  Then  follow  covenants  for  making  satis- 
faction for  surface  damage,  and  for  payment  of  a  kind  of  rent  to  the 
tenants  for  land  required  for  the  working  of  the  pits;  a  covenant  that 
Watts  will  during  the  continuance  of  the  term  work  and  make  trials 
for  clay  in  and  under  the  land  according  to  the  best  and  most  improved 
methods,  etc.,  which  is  the  subject  of  the  first  breach.  Then  comes  a 
covenant  that  the  lessee  will  do  the  least  possible  damage  to  the 
land,  after  which  follows  the  covenant  in  question,  and  also  tiiat 
Watts,  his  executors,  etc.,  shall  dig  and  remove  from  the  land  de- 
mised ''an  aggregate  amount  of  not  lesa  than  1000  tons,  nor  a  laiger 
quantity  than  2000  tons,  of  pipe  or  potter's  clay  in  each  and  every 
year  of  the  term  hereby  granted."  Then  comes  a  covenant  to  keep 
accounts  of  all  day  raised,  and  the  remainder  ot  the  deed  may  be 
dismissed  with  this  observation,  that  there  is  no  stipulation  that  the 
tenant  shall  pay  any  sleeping  rent  or  minimum  rent,  or  any  rent  in  the 
ev^it  of  no  clay  being  raised  during  the  term,  or  not  being  there  to  be 
raised,  nor  any  provision  for  putting  an  end  to  the  term  in  case 
the  clay  should  be  exhausted.  The  result  to  my  mind  is,  that  the 
covenant  upon  which  the  second  breach  is  assigned  is  one  of  a  series 
of  subsidiary  covenajQts  introduced  for  the  puixxKie  of  carrying  out 
the  substantial  object  and  intention  of  the  parties — viz.,  that  Watts 
should  have  the  right  during  the  term  of  working  out  all  the  clay  under 
the  land,  and  pay  for  it  at  the  prices  specified  per  ton;  and  this  sub- 
sidiary covenant  deals  with  the  rate  at  which  the  clay  is  to  be  worked 
out.  The  bare  statement  of  the  provisions  of  the  deed  leads  me  to  the 
conclusion  that  the  tenant  never  intended  to  warrant  that  there  was 
clay  upon  the  land,  and  that  neither  party  eont^nplated  that  he 
should,  in  the  event  of  no  clay  being  found  there,  at  all  events  pay  a 
minimum  £xed  rent  during  the  term.  It  is  a  bare  stipulation  as  to  the 
rate  of  payment  for  the  clay  which  should  be  raised.  That  a{4>earB  to 
me  to  be  the  natural  and  ordinary  ccmstraction  of  the  covenant  when 
read  by  the  lig^t  of  the  context.  It  turned  out  that  there  was  no  clay 
of  the  descnriptions  mentioned  on  the  land.  The  covenant,  theref<He, 
became  inapplicable,  and  haa  not  been  broken. 

It  may  be  that  the  allegations  in  the  plea  are  untrue.  That,  how- 
ever, we  are  precluded  from  considering,  for  the  purpose  of  the  de- 
murrer we  nmst  assume  the  plea  to  be  true.  It  may  be  that  the  de- 
fendant has  taken  upon  himself  the  burden  of  searching  for  clay, 
and  of  proving  at  the  trial  that  he  has  searched  so  effectually  that 
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clay  must  have  been  diacM)vered  if  it  had  existed,  and  so  establishing 
the  impossibility  of  performance  of  this  covenant  by  reason  of  there 
being  no  clay  to  be  found.  But  for  the  purpose  of  the  construction 
of  the  covenant  we  must  assume  that  there  was  none.  Cases  may 
be  conceived  in  which  a  man  may  undertake  to  do  that  which  turns 
out  to  be  impossible,  and  yet  he  may  still  be  bound  by  his  agreement. 
I  am  not  prepared  to  say  that  there  may  not  be  cases  in  which  a  man 
may  have  contracted  to  do  something  which  in  the  present  state  of 
scientific  knowledge  may  be  utterly  impossible,  and  yet  he  may  have 
so  contracted  as  to  warrant  the  possibility  of  its  performance  by 
Ineans  of  some  new  discovery,  or  be  liable  in  damages  for  the  non- 
performance, and  cannot  set  up  by  way  of  defence  that  the  thing  was 
impossible.  But  before  we  arrive  at  such  a  conclusion,  we  must  be 
totisfied,  if  no  other  reasonable  construction  suggests  itself,  that  the 
party  really  did  intend  to  warrant  that  to  be  possible  which  was  im- 
possible. The  authorities  relied  on  for  the  plaintiff  appear  to  me  to 
be  cases  where  a  man  either  undertook  to  do  a  thing  which  was  pos- 
sible at  the  time,  but  which  without  any  fault  of  his  adversary  be- 
came afterward  impossible^  or  where  he,  notwithstanding  the  thing 
was  impossible  of  performance,  took  ux>on  himself  to  warrant  that 
it  should  be  possible.  Barker  v.  Hodgson  was  a  case  where  the  char- 
terer of  a  ship  had  covenanted  to  send  a  cargo  alongside  at  a  foreign 
port,  but  in  consequence  of  the  prevalence  of  an  infectious  disorder 
iat  the  port,  all  public  intercourse  was  prohibited  by  the  authorities 
of  the  place;  and  yet  he  was  held  to  be  responsible  in  damages  for  the 
non-performance  of  his  covenant:  If  the  intercourse  with  the  foreign 
port  had  been  prohibited  by  the  law  of  this  country,  the  act  would 
have  been  illegal,  and  the  defendtlnt  would  have  been  excused,  not 
because  he  could  not,  but  because  he  ought  not  to  do  it.  But  where 
the  performance  of  the  thing  covenanted  to  be  done  is  not  made  im- 
possible by  the  law  of  this  country,  the  case  falls  within  the  principle 
laid  down  in  the  leading  case  of  Paradine  v.  Jane,  where  the  defend- 
*ant,  in  an  action  for  rent,  sought  to  excuse  himself  by  reason  of  his 
having  been  expelled  from  the  premises  by  ali^i  enemies,  and  his 
plea  was  held  insuffitient.  The  material^esolution  of  the  Coiirt  was, 
that  ''where  the  law  creates  a  duty  or  chaige,  and  the  party  is  dis- 
abled to  perform  it,  without  any  default  in  lum,  and  hath  no  remedy 
over,  there  the  law  will  excuse  him;"  but  "when  the  party  by  his  own 
contract  creates  a  duty  or  charge  upon  himself,  he  is  bound  to  make 
it  good  if  he  may,  notwithstanding  any  accident  by  inevitable  ne- 
cessity, because  he  might  have  provided  against  it  by  his  contract; 


960  DISCHARGE   OF  CONTRACTS 

and)  therefore,  if  the  lessee  covenant  to  repair  a  house,  though  it  be 
burnt  by  lightning,  or  thrown  down  by  enemies,  yet  he  ought  to  re- 
pair it."  Where  a  thing  becomes  impossible  of  performance  by  the 
act  of  a  third  person,  or  even  by  the  act  of  God,  its  impossibility  af- 
fords no  excuse  for  its  non-performance;  it  is  the  defendant's  own 
folly  that  has  led  him  to  make  such  a  bargain  without  providing 
against  the  possible  contingency.  In  the  present  case,  if  the  allega- 
tions in  the  plea  be  true,  there  was  nothing  upon  which  the  covenant 
could  attach  at  the  time  it  was  entered  into.  Hills  v.  Sughrue  has 
no  application,  for  another  reason.  There  the  charterer  by  his  con- 
tract warranted  that,  the  ship  being  ready  to  take  a  cargo  of  guano 
at  Ichaboe,  he  would  there  provide  her  with  a  full  cargo.  The  im- 
possibility of  obtaining  a  cai^  there  was  no  excuse  for  the  non- 
performance of  his  contract.  That  case,  therefore,  falls  within  the 
second  cat^ory  of  cases,  where  the  defendant  had  warranted  the 
possibility  of  doing  the  thing  contracted  for.  It  remains  only  to  deal 
with  Marquis  of  Bute  v.  Thompson.  There,  by  the  express  terms  of 
the  contract,  the  lessee  covenanted  absolutely  to  raise  a  given  quan- 
tity of  coal  in  each  year,  or  to  pay  a  minimum  rent  which  should 
represent  the  minimum  amount  of  coal  agreed  to  be  worked;  and  the 
lessee  failing  to  raise  the  stipulated  quantity  of  coal,  he  was  held 
bound  at  all  events  to  pay  the  minimum  rent.  The  judgment  of  the 
Court  is  very  short,  and,  but  for  the  facts,  might  possibly  be  taken 
to  bear  the  construction  put  upon  it  by  Mr.  Kingdon — viz.,  that  the 
lessee  was  bound  to  perform  his  covenant  whether  there  was  coal  to 
be  found  or  not.  The  judgment,  however,  must  be  read  with  refer- 
ence to  the  subject-matter  with  which  the  Court  was  dealing;  and, 
so  reading  it,  it  is  plain  that  the  Court  construed  the  covenant,  not 
as  a  stipulation  exhausting  itself  upon  the  first  branch  as  to  the  rais- 
ing of  the  coal,  but  as  an  alternative  covenant  to  secure  the  lessor  at 
all  events  a  minimum  rent  during  the  term,  whether  or  not  coal  was 
worked  or  was  there  to  be  worked.  There  is,  however,  no  such  cove- 
nant here.  There  is  only  a  covenant  to  work  out  all  the  clay  under 
the  land,  and  this  covenant  was  not  broken  by  the  defendant's  failure 
to  work  clay  if  none  was  tp  be  found  there.  I  therefore  think  the 
defendant  is  entitled  to  judgment. 
Judgment  for  the  defendaad} 

1  Ck>nourring  opinions  of  Brett  and  Montague  Smith,  JJ.,  omitted. — ^EdlL 
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HOWELL  V.  COUPLAND 

i 

In  the  Court  of  Appeal,  1876 
[Reported  in  Law  Reports,  1  Queen's  Bench  Division,  258] 

» 

Appeal  by  the  plaintiff  from  the  decision  of  the  Court  of  Queen's 
Bench  making  absolute  a  rule  to  enter  the  verdict  for  the  defendant.^ 

The  plaintiff  is  a  potato  merchant  at  Holbeach,  Lincolnshire, 
and  the  defendant  a  farmer  at  Whaplode,  in  the  same  county. 

In  1872  the  defendant,  at  the  proper  season,  and  in  the  due  course 
of  husbandry,  appropriated  between  80  and  90  acres  of  land  for  the 
growth  of  potatoes:  68  acres  at  Whaplode,  and  about  20  in  Holbeach. 

In  March  of  the  same  year  the  plaintiff  and  the  defendant  entered 
into  the  following  contract:  ''A  memorandum  of  agreement,  made 
this  day  of  ,  1872,  between  Robert  Coupland,  of 

Whaplode,  and  John  Howell,  of  Holbeach,  whereby  Robert  Coupland 
agrees  to  sell,  and  the  said  John  Howell  agrees  to  purchase,  200  tons 
of  regent  potatoes  grown  on  land  belonging  to  the  said  Robert  Coup- 
land  in  TVliaplode,  at  and  after  the  rate  of  £3  lOs.  6d.  per  ton,  to  be 
riddled  on  l^/g-inch  riddle,  and  delivered  at  Holbeach  railway  station, 
good  and  marketable  ware,  during  the  months  of  September  or  Octo- 
ber, as  the  said  John  Howell  may  direct,  and,  under  his  direction, 
the  purchaser  to  find  riddles.  It  is  further  agreed  between  the  said 
Robert  Coupland  and  the  said  John  Howell,  that  the  said  potatoes 
shall  be  paid  for  when  and  as  they  are  taken  away/' 

At  the  time  of  making  the  contract,  out  of  the  68  acres  in  Whap- 
lode 25  were  actually  sown  with  potatoes,  and  the  remaining  43  acres 
were  ready  for  sowing.  The  43  acres  were  afterward  sown  in  due 
course,  and  the  whole  68  acoes  together  were  amply  sufficient,  in  an 
ordinary  season  and  in  the  ordinary  course  of  cultivation,  to  produce 
a  much  larger  quantity  than  200  tons,  the  land  producing,  on  an 
average,  7  tons  to  the  acre. 

In  July  and  August,  without  any  default  on  the  part  of  defendant, 
a  disease  which  no  skill  or  care  on  the  part  of  the  defendant  could 
have  prevented  attacked  the  crop  and  caused  it  to  fail;  and  when  the 
time  for  taking  it  up  arrived,  the  whole  marketable  produce  of  the 
crop  of  the  lands  of  the  defendant,  both  in  Whaplode  and  Holbeach 
together,  amounted  to  no  more  than  79  tons  8  cwt.,  and  this  quantity 

^  Law  Rep.  9  Q.  B.  462 
61 


962  DISCHARGE   OF  CONTRACTS 

the  defendant  delivered  to  the  'plaintiff.    The  rest  of  the  crop  had 
perished  from  the  disease. 

If  the  defendant  had  had  other  land  to  plant  with  potatoes  at  the 
time  when  the  disease  was  disrovered,  which  in;  fact  he  had  not,  it 
would  haye  been  too  late  to  sow  it. 

The  present  action  was  brought  to  recover  damages  for  the  non- 
delivery of  the  residue  of  the  200  tons,  and  the  verdict  at  the  trial 
was  entered  for  £432  5a.,  leave  being  reserved  to  move  to  enter  the 
verdict  for  the  defendant,  on  the  ground  that  he  was  not  liable  to 
deliver  the  ungrown  potatoes. 

A  rule  having  been  obtained  accordingly,  it  was  made  absolute  by 
the  Court  of  Queen's  Bench  on  May  22d,  1874.^ 

Lord  Colbridoe,  C.  J.  I  am  of  opinion  that  the  judgment  ought 
to  be  affirmed.  [The  Lord  Chief  Justice  read  the  contract  and  facts.} 
The  Court  of  Queen's  Bench  held  that,. under  these  circumstances^ 
the  principle  of  Taylor  v.  Caldwell  *  and  Appleby  v.  Myers  '  applied, 
and  the  defendant  was  excused  from  the  performance  of  his  contract. 
The  true  ground,  a3  it  seems  to  mei  on  which  the  contract  should  be 
interpreted,  and  which  is  the. ground  on  which^  I  believe,  the  Court 
of  Queen's  Bench  proceeded,  is  that  by  the  simple  and  obvipus  con- 
struction of  the  agreement  both  parties  understood  and  .agreed,  that 
there  should  be  a  condition  implied  that  before  the  time  lor  the  per- 
formance c^  the  contract  the  potatoes  should  be,  or  should  have  been, 
in  existence,  and  should  still  be  existing  when  the  time  came  for  the 
performance.  They  had  been  in  existence,  and  had  been  destroyed 
by  causes  over  which  the  defendjant,  the  contractor,  had  no  control, 
and  it  became  impossible  for  him  to  pierform  bis  contract;  and,  accord- 
ing to  the  condition  which  the  parties  h^  understood  should  be  in 
the  contract,  he  was  excused  from  the  pefitorrnance.  It  was  not  an 
absolute  contract  of  delivery  under  all  circumstances,  but  a  contract 
to  deliver  (k>  many  potato^,  of  a  particular  kind,:  grown  on  a  specific 
place,,  if  deliveraible  from  that  place.  On  the  facts  the  condition  did 
arise  and  the  performance  was  excused.  I  am,  therefore,  of  opinion 
that  the  judgP^ent  of  the  Queen's  Bench  should  be  affirmed. 

jAMVSf  L,  J.  I  think  the  case  was  rightly  considered  in  the  Court 
below  to  ta^xn  upoi^  the  construction  of  the  contract..  Is  it  a  contract 
for  a  certain  quantity  of  potatoes  of  a  particular  ^rt|  with  a  warranty 
that  they  shall  be  supplied,  or  is  it  a  contract  to  delivei:  200  tons  of 
potatoes  out  of  a  specific  crop?    t  am  of  opinion  it  is  the  latter;  and 

>  Law  Rep.  9  Q.  B.  462.    _  .  >  3  &  4^  S.  826;  32  L.  J.  (Q.  B.)  164. 

*  Law  Rep.  2  C.  P.  651. 
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if  so^  the  principle  of  the  caiseB  relied  oil  applies,  and  the  defendant 
is  excused  by  reason  of  his  being  pi^ventcd  by  causes  for  which  he 
is  not  answerable. 

MisLUSH,  L.  J.  I  am  of  the  same  opinion.  The  words  of  the  -eon- 
tract  are  clear;  the  defendant  ^agrees  to  sell  200  tons  of  fegerd  po- 
tatoes grown  on  land  belonging  to  hiih  in  Whaplode'' — ^that  is, 
potatoes  which  shall  be  grown  in  Whaplode.  They  are  to  be  grown 
ttiere,  and  delivered,  to  the*  plaintiff  provided  they  are  growth  thfere. 
Is  n6t  that  a  coildition,  so  that,  according  ter  tito  eades  on  whSd^  the 
Court  of  Queen's  Bench  acted,  if  the  thing  perishes  before  the  time 
for  performance  the  vendor  is  excused  from  perfoimanee  by  the  de- 
livery of  the  thing  contracted  for?  No  doubt  there  is  a  distinction  in 
the  present  case,  that  the  potatoes,  the  things  contracted  for,  were 
not  in  existence  at  the  tidie  (the  .eoitt)tt^  -^afii'Wtered  into.  But  can 
that  make  any  real  difference  in  principle?  Suppose  the  potatoes 
had  been  full  growiii  ^ith^'iim^  6t  ii»i^^xi^^  and  afterward  the 
disease  had  come  and  destroyed  them,  according  to  the  authorities 
it  is  clear  that  the  :perfomiaiice  wbiild  ha^e  been  ebtcused;  and  I  can- 
not thinly  it  makes  any  difference  that  the  potatoes  were  not  then 
in  existence.  Thid  is  not  like  the  case  of  a  contract  to  deliver  so 
many  goods  of  a  paCrticular  kind,  Where  no  specific  goods  are  to  be 
sold.  Here  tha^'was  an  agreement  to  sell  and  buy  200  tons  out  of  a 
crop  to  be  grown  on  specific  land,  so  that  it  is  an  agreement  to  sdl 
what  will  be  a^d  may  be  called  specific  things;  therefore  neither  party 
i^  liable  if  the  performance  becomes  impossible.  The  language  of 
this  contract  is  much  easier  to  imply  a  condition  from  than  in  most 
formei^  cases  where  it  has  been  held  to  be  implied. 

Bagoallat,,  J'.  A.  I  at  firdt  doubted  whether  the  contract  ex- 
cluded the  posfeibilfty  of  the  defendant  being  sible  to- perform  his  con- 
tract by  del^verin^  potatoes  grown  on  other  land;  but  on  considera- 
tion it  is  cleat-  tihe  contract  is  x^onfihed  to  particular  land;  and  the 
statement,  in  the  case  is  that  68  acres,  the  amount  actually  sown  with 
potato^,  was  a  due  proportion  to  «Mlblfe  the  idef endaiit  to  perfonn 
his  contract  in  an  ordbiary"  season.  * 

Clea6by,  B.  I  am  of  the  same  opinion.  I  put  my  decision,  not 
so  much  6n  the  ground  that  the  defendant  was  estcused  by  the  act 
of  God  rendering  the  performance  impossible,  as  upon  the  terms  of  the 
contract  itself.  This  is  not  like  a  contract  where  the  parties  have 
agreed  to  deliver  a  cargo  of  grain  at  Odessa  or  any  other  port  by  a 
given  time,  in  which  case  the  parties  are  bound  by  the  contract,  al- 
though its  perfotluance  has  become  impossible  by  viv  nUtjar.    Here 
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there  was  not  an  absolute  contract  to  deliver  200  tons  of  ix>tatoes  in 
September  and  October,  but  200  tons  of  potatoes  grown  on  particu- 
lar land.  Not  200  tons  of  potatoes  simply,  but  200  tons  off  particular 
land.  The  crop  on  this  particular  land  has  failed,  and  there  is  nothing 
to  which  the  promise  can  apply.  If  the  crop  had  existed  at  the  time 
of  the  contract,  and  had  afterward  failed,  there  can  be  no  doubt  that 
the  principle  of  the  decided  cases  would  apply  and  the  defendant 
would  be  excused;. and  I  cannot  see  any  difference  in  principle  from 
the  fact  that  the  crop  had  not  been  sown  at  the  date  of  the  con- 
tract. 
Appeal  dismissed. 


STEWART  V.  STONE 

In  the  Court  of  Appeals,  1891 
[Reported  in  127  New  York,  500] 

The  plaintiff  and  his  assignors  were  patrons  of  the  defendant's 
factory,  where  they  and  others  delivered  milk  to  be  manufactured 
into  cheese  and  butter,  marketed  and  the  proceeds  deposited  by  him 
for  them  respectively  at  a  stipulated  compensation.  This  was  done 
by  the  defendant  up  to  October  28th,  1883,  when  the  factory  was  de- 
stroyed by  fire,  and  a  quantity  of  milk,  butter,  and  cheese  thereby 
lost.  Several  of  the  patrons  suffering  such  loss  assigned  their  asserted 
claims  against  the  defendant  to  the  plaintiff,  who  brought  this  action, 
and  in  his  complaint  alleged  that  the  destruction  and  loss  by  the  fire 
was  occasioned  by  the  negligence  of  the  defendant  or  his  agents  and 
servants. 

The  referee  foimd  that  such  negligence  was  not  establishedi  and 
directed  judgment  for  the  defendant. 

Bbadlet,  J.  The  plaintiff  and  his  assignors  agreed  to  deliver  their 
milk  at  the  defendant's  factory  for  that  purpose,  and  he  undertook, 
for  a  stipulated  compensation,  to  there  manufacture  from  it  butter 
and  cheese,  sell  such  products,  and  distribute  between  them  the  pro- 
ceeds in  the  manner  provided  for  by  the  agreement. 

It  is  also  urged  that  the  defendant,  having  undertaken  to  manu- 
facture the  butter  and  cheese  from  the  milk  furnished  him  at  the 
factory  by  the  plaintiff  and  his  assignors,  market  the  product  and 
pay  to  them  the  proceeds,  is  liable  for  breach  of  his  contract  irre- 
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Bpective  of  the  question  of  negligence.^  This  proposition,  in  view  of 
the  issue  made  by  the  pleadings,  cannot  now,  for  the  predication  of 
error,  be  treated  as  in  the  case,  although  to  sustain  a  judgment  issues 
may  be  deemed  so  broadened  as  to  conform  the  pleadings  to  the 
facts  proved  when  it  can  be  done  without  violation  of  any  rule  of  law. 
But  upon  the  basis  of  an  alleged  breach  of  contract  the  plaintifiTs 
action  would  not  be  supported  upon  the  evidence  and  facts  as  found 
by  the  referee. 

It  is  true  that  where  an  absolute  executory  contract  is  made,  the 
contractor  is  not  excused  by  inability  to  execute  it  caused  by  unfore- 
seen accident  or  misfortune,  but  must  perform  or  pay  damages  unless 
he  has  protected  himself  against  such  contingency  by  stipulation 
in  the  contract.  Harmony  v.  Bingham,  12  N.  Y.  99;  TompkinJs  v. 
Dudley,  25  N.  Y.  272;  Wheeler  v.  Conn.  Mut.  L.  Ins.  Co.,  82  N.  Y. 
543.  But  there  may  be  in  the  nature  of  a  contract  an  implied  condi- 
tion by  which  he  will  be  relieved  from  such  unqualified  obligation, 
and  when,  in  such  case,  without  his  fault,  performance  is  rendered 
impossible,  it  may  be  excused.  That  is  so  when  it  inherently  appears 
by  it  to  have  been  known  to  the  parties  to  the  contract,  and  contem- 
plated by  them  when  it  was  made,  that  its  fulfilment  would  be  de- 
pendent upon  the  continuance  or  existence  at  the  time  for  perform- 
ance, of  certain  things  or  conditions  essential  to  its  execution*  Then 
in  the  event  they  cease,  before  default,  to  exist  or  continue,  and 
thereby  performance  becomes  impossible  without  his  fault,  the  con- 
tractor is,  by  force  of  the  implied  condition  to  which  his  contract  is 
subject,  relieved  from  liability  for  the  consequences  of  his  failure  to 
perform.  People  v.  Bartlett,  3  Hill,  670;  Dexter  v.  Norton,  47  N.  Y. 
62;  Booth  v.  S.  D.  R.  Mill  Co.,  60  N.  Y.  491;  Taylor  v.  Caldwell,  3 
B.  &S.  826. 

By  the  contract  now  under  consideration,  the  cheese  and  butter 
were  to  be  manufactured  at  this  factory,  and  to  be  made  from  the 
milk  furnished  by  the  patrons,  of  whom  the  plaintiff  and  his  assignors 
were  members.  The  existence  of  that  particular  factoly  was  termi- 
nated by  its  destniction,  and  the  loss  with  it  of  the  numufactured 
product  and  of  the  milk  then  remaining  there  unconverted  into  cheese 
and  butter  rendered  it  impossible  for  the  defendant  to  further  proceed 
with  the  performance  of  his  contract  in  respect  to  those  articles  of 
material  ajnd  product.  And  as  ihe  niature  of  the  agreement  was  sudi 
that  it  must  be  deemed  to  have  been  contemplated  by  the  parties 
to  it,  that  the  articles  to  be  manufactured  should  be  made  only  from 

'  Only  80  much  of  opinion  given  as  relatai  to  this  questioil.*-^Ed8. 
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the  <04itetif^k|uniafihed  by  the  patrons  aad  |tt  the  factory  tef erased  to^ 
there  w«9  iieeegsi^rily  an  implied  condition  so  qualifying  the  defend- 
ant's undeiifaJdngi  as  to  relieve  him  from  performance  rendered  isor 
possible  without  his  fault,  and  from  the  consequences  of  his  inability 
thus  oee^ioned  to  fulfil  his  contract  m  respect  to  the  subject  of  the 
baihn^t  which  was  des^yed  by  the  fire. 

There  was  no  error  to  the  prejudice  <rf  the  plaintiff  in  any  of  ihe 
rulings  of  the  referee  to  which  exceptions  were  taken  in  the  reception 
or  rejection  of  evidence. 

These  views  lead  to  the  coaMilusicm  that  the  judgment. should  be 

affirmed. 
AU  concur,  exc^  Fouubtt,  C.  J.,  not  sitting. 
Judgnmjft  affirmed. 


ANDBHSON  v.  MAY 

In  the  Supreme  Court  of  Minnesota,  18912 
(Reported  in  50  Minnesota^  280] 

Appbal  by  defendant*  L«  L.  May,  from  an  older  of  the  District 
Court  of  Ramsey  County,  Kelly,  J.,  made  Januaiy  3d,  1892,  refusing 
a  new  trial* 

The  plaintiff ,iG^  W.  Andenson,  was  m  the  business  of  raising  and 
selling  seeds  at  Red  Wing,  Milm.  On  March  7th,  1490,  Migr,  a 
seedsman  at  St.  Paul,  ordered  691  btlslielis  of  beans  of  diffei^ent  varie- 
ties, to  be  raised  by  Anderson  and  delitei^  to  May  at  St.  Padl  by 
November  15th,  1890.  After  some  correspondence  as  to  price  and 
seed  and  time  of  delivery,  the  (urder  was  accepted.  Anderson  de^ 
livered  but  152  bushels  and  brought  this  actkni  to  recover -$287.16, 
the  price,  less  188.14,  the  value  erf  seed  he  had  received  fDom  May. 

The  defendai^t  answered  setting  up  tibe  conitttct  and  plaintiff'flr 
failure  to  perform,  and  cUUned  tllOO  damages.  At  the  trial  plaintiff 
contended  that  he  wasr  exousiBd  from  performance  on  tBe  ground  that 
an  early  and  ubusual  ficoet  iu  the  month  of  Septediber  had  dMroyed 
most  of  his  crop,  and  for  that  lenm  he  was  unable  lo  furnish  Uie 
full  amount  of  beans  ordered.  He  cAnteoded  that  he  wmin  thus  with- 
out fault  on  his  |)art  prevented  froifa  pefffbntiing,  by  act  of  Cfod.  The 
jury  gave  pUuntiff  a  verdict  for  $a3U0.  BefeiidantnMyfedliM'ailew 
trial,  and  being  denied^  aiq>efdecL 
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GiLFiLiiAN,  C.  J.  The  defendant  having  alleged  as  a  counterclaim 
a  contract  in  Jiine,  1890,  between  him  and  plaintiff,  whereby  the 
latter  £^reed  to  sell  and  deliver  to  the  former,  on  or  before  November 
15th,  certain  quantities  of  specified  kinds  of  beans,  and  that  he  failed 
so  to  do  except  as  to  a  p^  thereof,  iii^  plaintiff;  in  his  reply,  alleged 
in  substance  that  tbe  contract  was  to  deliver  the  beans  from  the  crop 
that  he  should  raise  that  year  from  his  market  gardening  farm  near 
Red  Wing.  Upon  the  trial  the  (jontract  was  proved  by  letters  passing 
between  the  parties.  From  these  it  ifairly  alppears  that  the  beans  to 
be  delivered  were  to  be  grown  by  plaintiff,  though  it  cannot  be  gath- 
ered from  them  that  he  was  to  grOw  the  beans  on  any  particular  land. 
They  contain  no  restriction  in  that  respect.  There  can  be  no  question 
that,  if  grown  by  him,  and  pf  the  kinds  ^md  quality  specified,  defend- 
ant would  have  been  obliged  to  accept  the  beans,  though  not  grown 
on  any  land  previously  cultivated  by  plaintiff.  The  contract,  there- 
lore,  was,  in  effect,  to  raise  and  sell  and  deliver  the  quantities,  kinds, 
and  quality  of  beans  specified — a  contract  in  its  nature  possible  of 
performance. 

As  an  excuse  for  not  delivering  the  entire  quantity  contracted  for, 
the  plaintiff  relies  on  proof  of  the  fact  that  aii.  early*  unexpected  frost 
destroyed  or  injured  his. crop  to  such  extient  that  he  was  unable  to 
deliver  the  entire  quantity.  *       '  -' 

What,  in  the  way  of  subsequently  arising  impossibility  for  the 
party  to  perform,,  will  suffice  as  excuse  for  non-performance  of  a 
contract,  Is  well  settled  in  the  decisions;  the  only. apparent  difference 
in  them  arising  from  the  application  of  the  rules  to  particular  cir- 
cumstances. The  general  rule  is  a3  well  stated  as.  anywhere  in  2  Chit. 
Corit.  1074,  thus:  *'Whei^e  the  contract  is  to.do  a  thing  which  is  pos- 
sible in  itself,  or  where  it  is  cO^ditibned  on  any  event  which  happens, 
the  promisor  will  be  liable  ifor  a  breach'  thereof,  notwithstanding  it 
was  beyond  his  power  to  perform  it;  for  it  was  his  own  fault  to  run  the 
risk  of  tmdcfrtakilig  to  p^orm  ba  imposdbiliiy,  when  he  might  have 
provided  agaihftt  it  by  his  contraet.  And  therefore,  in  such  cases, 
the  performance  is  not  excused  by  the  occurrence  of  an  inevitable 
accident,  or  other  contingency,  although  it  was  not  foreseen  by,  or 
within  the  control  of  the  party."  An  application  of  this  rule  is  fur- 
nished by  Goi;»^Iey  v.  Daviddon,  IS  Minn.  92  (GiL  8&).  Wiiat  is 
sometimes  callied  ajot  -^exception' to  the  ruie ''  is  where  the  contract  is 
implied  to  be  made  on  the  assumed  continued  existence  of  a  particular 
person  or  thing,  and  the  person  or  thing  ceases  to  exist,  as,  where  it 
is  for  personal  service,  and  the  person  dies,  or  it  is  for  repairs  upon  a 
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particular  ship  or  building,  and  the  ship  or  building  is  destroyed.  An 
agreement  to  sell  and  deliver  at  a  future  time  a  specific  chattel 
existing  when  the  agreement  is  made  would  come  under  this  exception. 
The  exception  was  extended  further  than  in  any  other  case  we  have 
found  in  Howell  v.  Coupland,  L.  R.  9  Q.  B.  462,  That  was  a  con- 
tract to  sell  and  deliver  a  certain  quantity  from  a  crop  to  be  raised  on 
a  particular  piece  of  land,  and  the  entire  crop  was  destroyed  by 
blight.  The  Court  held  the  contract  to  be  to  deliver  part  of  a  specific 
thing,  to  wit,  of  the  crop  to  be  grown  on  ^  given  piece  of  land,  and 
held  it  to  come  within  the  rule  that,  where  the  obligation  depends  on 
the  assumed  existence  of  a  specific  thing,  performance  is  excused  by 
the  destruction  of  the  thing  without  the  parties'  fault.  Without  in- 
timating whether  we  would  follow  that  decision  in  a  similar  case,  we 
will  say  that  the  case  is  unlike  this,  in  that  in  this  case  the  plaintiflF 
was  not  limited  or  restricted  to  any  particular  land.  It  was  not  an 
undertaking  to  sell  and  deliver  part  of  a  specific  crop,  but  a  general 
undertaking  to  raise,  sell,  and  deliver  the  specified  quantity  of  beans. 
We  have  been  cited  to  and  foimd  no  case  holding  that,  where  one 
agrees  generally  to  produce,  by  manufacture  or  otherwise,  a  particular 
thing,  performance  being  possible  in  the  nature  of  things,  he  may  be 
excused  from  performance  by  the  destruction,  before  completion  or 
delivery,  of  the  thing,  from  whatever  cause,  except  the  act  of  the  other 
party.  Applications  of  the  general  rule,  where  the  thing  agreed  to  be 
produced  was,  before  completion,  destroyed  without  the  party's 
fault,  are  furnished  in  Adams  v.  Nichols,  19  Pick«  275,  279;  School 
Dist.  V.  Dauchy,  25  Conn.  530;  and  Trustees  v.  Bennett,  27  N.  J. 
Law,  513,  approved  and  followed  in  Stees  v.  Leonard,  20  Minn,  494 
(Gil.  448).  Where  such  causes  may  intervene  to  prevent  a  party 
performing,  he  should  guard  against  them  in  his  contract. 
Order  reversed,^ 

*  A.  contracted  to  deliver  to  B.  a  gafiensiiie  within  sixty  days.  Hie  San  FVaxH 
daoo  earthquake  of  April  18,  1906,  and  a  subsequent  strike,  prevented  perfonn- 
ance.  Held,  B.  was  entitled  to  recover  damages  for  breach  of  contract.  Isaacson 
y.  Starrett  (1909),  56  Wash.  18.  Morris,  J.,  said:  ''Having  assumed  under  his 
contract  to  deliver  within  a  stipulated  time,  he  was  bound  to  make  such  de- 
livery/' citmg  the  principal  case. 

See  also  Kinser  Construction  Co.  v.  State  (Court  of  OaSnm-oi  New  York,  1910), 
125  N.  Y.  Supp.  48,  where  the  authorities  are  reviewed;  and  Gritidsm  of  the 
aion  in  11  CoL  Law  Rev.  83.— Eds. 
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SUMMERS   V.    HIBBARD,   SPENCER,    BARTLETT   &   CO. 

In  the  Supreme  Court  of  Illinois,  1894 

[Reported  in  153  Illinois,  102] 

Summers  Bros.  &  Co.,  appellants,  were  manufacturers  of  sheet 
iron,  at  Stiuthers,  O.,  and  Hibbard,  Spencer,  Bartiett  &  Co.,  ap- 
pellees, were  jobbers  in  ^elf  hardware  and  light  iron  at  Chicago. 
On  March  Ist^  1889,  appellees  mailed  to  appellants  a  letter  which  was 
as  follows: 

**Sufniner8  Bras.  &  Co,^  Struthers,  Ohio: 

''Gentlemen:  We  are  thinking  of  buying  5000  to  10,000  bundles 
common  sheet  iron,  for  delivery,  in  equal  quantities,  in  the  months 
of  April,  May,  June,  July,  and  August,  and  would  be  pleased  to  have 
your  best  price  on  same.  We  shall  want  all  numbers  from  16  to  27, 
but  at  least  three  fourths  of  the  lot  26  and  27.  Hoping  tp  hear  from 
you  soon  with  a  low  price,  yours  truly, 

''Hibbard,  Spencx^r,  Bartmtt  &.Co.'' 

Appellants  answered  said  letter  as  follows: 

"  All  sales  subject  to  sbrikA  and  aoddenis:  . 
Summers  Bros.  &  Co.,    . 

MANUFACTURERS  OF  '  StRUTHBRS,.OhIO, 

Boz-^annealed  Common  and  Rieflned  March  4;  1889. 

Sheet  Iron. 

"  To  Hibbard,  Spencer,  B.  Sc  Co.,  Chicago: 

"Your  favor  of  March  1  at  band.  We  make  you  the  following 
offer:  1000  bdls.  m  March;  1000  bdls.  m  April;  1000  bdls.  m  May; 
1000  bdls.  m  June;  500  bdls.  m  July;  500  bdls.  in  August— 5000  bdls. 

'! March  and  April  iron  as  follows:  No.  27,  24x101,  at  $2.80,  deld. 
Chicago;  26,  24x101,  at  $2.70,  deld.  Chicago;  16,  18x20,  at  $2.60, 
deld.  Chicago. 

"May,  June,  July,  and  August  iron:  No.  27,  24x101,  at  $2.85,  deld. 
Chicago;  26, 24x101,  at  $2.75,  deld.  Chicago;  16, 18x20,  at  $2.65,  deld. 
Chicago.  ' 

"  All  60  days,  or  2  per  cent,  ten  days  from  date  of  invoice, 

"Yours  respVf 

'Summers  Bros.  &  Co.'' 


97Q  ^  .  PI8C9ABQE  OF  CONTBACT8 

On  March  9th  appellees  replied,  under  a  like  letter-head  as  that 
in  their  first  letter,  as  follows: 

"  Summers  Bros,  dk  Co.,  Strvihers,  Ohio: 

'' Gentlemen:  Your  fav^r  4th  is  nt  hand.  If  you  are  willing  to 
revise  your  ideas  a  little  we  can  trade  with  you.  You  may  ento* 
our  order  for  5000  bdls.  fiist-dacsi ocpi«  jsbeet  ircua,  as  follows:  £00  bdls. 
March  delivery;  500  bdls.  April  deliveiy;  1000  bdls.  May  delivery; 
1000  bdls;  JCBde  delivery;  1000  bdls.  July  deiiveigr;  1000  bdh.  August 
delivery.  Prices  to  be:  Nos.  22  «nd  24,  $2.60;  36  md  26,  S2.70; 
27,  S2i80.  Cl^eago  delivery ,  60  days,  or  2  per  cent  oash  in  ten  day& 

'^If  you  ace^  our  offer  you  may  enter  us  for  Maidi  sfaqiment 
250  bdls.  26, 24x101  m.,  and  250  bdls.  27, 24x101  in. 

''Awaiting  your  prompt  reply,  we  are,  very  truly  yours, 

''  HasABD,  Spencbb,  Babtlett  ft  Co." 

On  March  11th  appellants  mailed  to  appellees  an  acoeptanoe  of 
their  offer,  as  follows: 

''AU  sales  siAject  to  Hrikesand  accidents. 
SuMifER  Bbos.  &  Co., 

MANUFACrUltEBS  OF  Sl'KUTUJBBS,  QhIO, 

Box-^anndaled  Comirioii  and  Refined  March  11, 1889. 

Sheet  Iron*. 
"  To  Hibbard,  Spencer,  B.  dk  Co.,  Chicago: 

" Mb.  Chables:  Dear  Sir,  y^Mir  bivor  of  Marrik  9th  at  hand*  We 
accept  your  offer,  5000  bdls.  iron,  500  March,  fiOft  April,  1000  May, 
1000  June,. UWO  July,.  1000  August.  Prioea,  No.  27  at  Se.80;  26  at 
$2.70;  B4^at  $2.60.  F.  O.  B.  dn;  Qbicaeo;  2:per  coot  teHjiayB  from 
date  of  invoice.  We  also  enter  your  order,  2fi0.kdl8. 26x101  and  250 
bdls.  27x101,  Mch.  shipment. 

''.Resp'y  .ybuTB, 

''Bm^tEB^  BaoB.  A  Co/' 

][n  the  latter  part  of  March  and  early  part  of  Ap^l,  1889,  there 
was  further  correspondence  between  the  parties,  which  resulted  in 
an  addition  to  the  original  contract  of  3000  bundles  of  like  sheet  iron, 
at  same  figures,  for  July,.  August,  and  September  deliyery. 

Appelhmts  delivered  only  1847  bundles  of  sheet  iron  under  the 
first  or  original  contract.  They  made  no  d^livefries  whatever  under 
the  second  or  additional  contract.  As  an  excuse  for  ^ot''  making 
further  deliveries,  they,  on  July  24th,  ^1889,  represented  to  aj^pellees 
that  t^e  contracts  were  ina4e  ''subject  to  strikes  and  accidents,^' 
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and  that  they  were  prevented  from  fillmg  the  contracts  in  time  by 
reason  of  breakages  in  their  mills,  and  ihey  still  make,  on  this  appeal, 
the  same  claims. 

There  was  a  deficit  in  the  May  deli^eiy  of  727  bundles,  in  the  June 
delivery  of  639  bundles,  and  in  the  July  delivery  of  787  bundles. 
July  20th  was  the.dajte  of  t^e  last  ddiveiy.  Appellees  bought  on  thet 
market,  of  other  parties,  on  August  3d,  1889,  1000  bundles  of  sheet 
iron,  on  August  6th,  2000  bi^dles,  on  August  19,  1500  bu^dles,  and 
on  August  24th,  1000  bimdles.  These  purchases  were  made  in  order 
to  get  iron  to  take  the  place  of  that  which  appellants  had  contracted 
to  sell  them.  During  the  whole  of  September  and  into  October  the 
market  price  of  sheet  iron  kept  up,  being  at  no  time  lower  than  the 
prices  paid  in  the  latter  part  of  August.  The  total  of  the  sheet  iron 
delivered  by  apx)ellants,  added  to  that  bought  by  appellees  in  the 
market,  was  700  bundles  less  than  the  amount  that  appellants  had 
contracted  to  dieliver. 

This  suit  was  brought  by  appellees  to  recover  from  appellants  the 
amount  that  they  paid  for  the  sheet  iron  in  excess  of  the  contract 
price.  They  made  no  claim  in  re^>ect  to  the  700  bundles.  The 
amount  of  tl^e  excess,  less  deductions  for  unpaid  shipments,  was 
S1546,61.  I'he  Court  instructed  the  jury  to  find  in  favor  of  appellees 
for  that  amount.  From  the  final  judgment  rendered  in  the  trial 
court  therp  was  pai  appeal  to  the  Appellate  Court,  where  that  judg- 
ment was  affirmed.  The  present  appeal  is  from  such  judgment  of 
affirmance. 
.  Baker,  J.,  delivei^  the  9pinion  of  the  Court. 

It  is  insisted  by  ^appellants  jbhat  the  words,  '' AH  sales  subject  to 
strikes  and  accidents,"  printed  at  the  top  of  their  letter-heads,  must 
,  be  considered  in  determining  what  the  contract  was,  and  that  said 
wprds  constituted  i^  express  condition  that  became  a  part  of  the 
contract  between  them  and  appellees.  We  do  not  so  understand  the 
case.  Undjer  date  of  March  1st,  18S9,  i«)pellees  in^ted  appellants 
to  make  them  ism  offer  of  sale  of  a  specified  quantity  of  sheet  iron,  to 
be  delivered  in  certain  designated  pionths.  .On  March  4th  appellants 
made  them  an  offer,  .as  requested.  On  March  9th,  in  their  letter  of 
that  date,  appellees  dec^ned  to  accept  the  offer  received,  and  at  the 
same  time  they  submitted  for  consideration  an  offer  of  their  own — ^an 
offer  of  purchase.  This  offer  contained  all  the  elements  and  terms  of 
a  precise;  and  0Qn4)l6te  contract,  and  lacked  only  the  assent  thereto 
of  the  peiBons  to  whom  it. was  addressed  to  make  it  such  a  contract. 
The  offer  was  to  buy  a  certain  quantity  of  sheet  iroo,  of  certain 
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sizes,  to  be  delivered  in  Chicago  in  specified  quantities  and  at  deag- 
nated  times,  and  to  pay  therefor  certain  prices  at  certain  stated  times^ 
and  appellees  concluded  their  proposal  by  saying,  *'  If  you  accept  our 
offer  you  may  enter  us  for  March  shipment  250  bundles/'  etc.  The 
offer  was  absolute  and  positive,  and  without  any  conditions,  qualifi- 
cations, or  exceptions  whatever.  On  March  11th  appellants  wrote 
to  appellees:  "Your  favor  of  March  9th  at  hand.  We  accept  your 
ofifer."  And  they  thereupon  proceeded  to  restate  in  their  letter  the 
terms  of  the  proposal  made  to  them.  These  two  letters  made  the 
contract  between  the  parties.  The  two  preceding  letters  seem  to  us 
to  be  wholly  immaterial.  The  mere  fact  that  appellants  wrote  their 
acceptance  on  a  blank  form  for  letters,  at  the  top  of  which  were 
printed  the  words,  "All  sales  subject  to  strikes  and  accidents,"  no 
more  made  those  words  a  part  of  the  contract  than  they  made  the 
other  words  there  printed,  "Summers  Bros.  &  Co.,  Manufacturers  of 
Box-annealed  Common  and  Refined  Sheet  Iron,"  a  part  of  the  con- 
tract. The  offer  was  absolute.  The  written  acceptance  which  they 
themselves  wrote  was  just  as  absolute.  The  printed  words  were  not 
in  the  body  of  the  letter  or  referred  to  therein.  The  fact  that  they 
were  printed  at  the  head  of  their  letter-heads  would  not  have  the 
effect  of  preventing  appellants  from  entering  into  an  unconditional 
contract  of  sale. 

In  American  Express  Co.  v.  Pinckney,  29  HI.  392,  this  Court  said: 
"  In  a  case  where  the  agreement  is  partly  written  and  in  part  printed, 
the  preference  is  always  given  to  the  written  part."  In  that  case 
the  printed  matter  was  in  the  body  of  the  instrument,  incorporated 
and  mingled  with  the  written  matter.  It  would  seem  there  is  more 
reason  and  occasion  for  applying  the  principle  of  law  there  invoked 
in  a  case  where,  as  here,  the  words  in  print  are  separate  and  apart  from 
the  writing  that  appears  upon  the  paper,  and  in  a  place  where  one 
would  not  be  likely  to  look  for  limitations  upon  that  which  is  written. 
Poeple  ex  rd.  v.  Dulaney,  96  111.  503,  is  to  the  same  effect  as  the  case 
above  cited. 

When  an  instrument  is  in  part  written  and  in  part  printed,  and 
these  parts  are  apparently  inconsistent,  or  there  is  a  reasonable 
doubt  upon  the  sense  and  meaning  of  the  whole,  the  words  in  writing 
will  control,  because  they  are  the  immediate  language  and  terms 
selected  by  the  parties  themselves  for  the  expression  of  their  meaning. 
Alsagu  V.  St.  Katherine's  Dock  Co.,  14  M.  &  W.  796,  and  Robertson 
&  Thomasson  v..  Fr^ch,  4  East,  360,  both  cases  cited  with  approval 
in  Express  Co.  Case,  supra.   In  the  case  at  bar  it  is  inconsistent  that 
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the  contract  should  be  both  an  absolute  contract  and  a  conditional 
contract.  The  terms  of  payment  in  this  contract  were  sixty  days' 
time  or  2  per  cent  discount  for  cash  in  ten  days.  Suppose  the  words, 
"All  sales  not  paid  for  on  delivery  to  draw  interest,"  had  been  printed 
on  the  letter-head;  can  there  be  any  doubt  that  the  written  terms 
would  have  controlled  the  printed  words?  Here  there  was  a  written 
provision  that  the  iron  was  to  be  delivered  free  on  board  the  cars  at 
Chicago.  Suppose  it  had  been  printed  on  the  letter-head  that  the 
manufacturers  would  not  be  responsible  for  iron  after  a  delivery  to  a 
common  carrier;  would  not  the  written  provision  have  governed  the 
contract? 

Upon  the  whole,  we  are  inclined  to  the  opinion  that  the  mere  fact 
that  the  words  in  question  were  printed  in  the  caption  of  the  paper 
on  which  appellants  wrote  their  unqualified  acceptance  of  the  con- 
tract proposed  by  appellees,  did  not  have  the  effect  of  reading  them 
into  the  agreement  thereby  consummated;  and  appellants  under- 
stood that  some  sort  of  an  agreement  was  brought  to  a  completion 
by  their  act,  for  in  their  letter  they  wrote:  "We  also  enter  your  order 
for  250  bundles,  etc.,  March  shipment." 

Appellants  make  a  further  claim  that  there  was  an  implied  con- 
dition in  the  contract,  that  would  relieve  them  from  performance 
if  their  mill  plant,  without  any  fault  on  their  part,  was  so  disabled  as 
to  make  it  impossible  for  them  to  make  the  iron  that  they  contracted 
to  deUver.  The  contract  did  not  call  for  iron  manufactured  at  their 
mill.  It  simply  called  for  first-class  common  sheet  iron  of  certain 
specified  sizes.  There  was  nothing  to  prevent  their  filling  the  con- 
tract by  going  into  the  market  and  buying  sheet  iron  manufactured 
at  other  miUs.  Appellees  seem*  to  have  experienced  no  difficulty, 
other  than  that  of  being  forced  to  pay  a  higher  price,  when  they  went 
on  the  market  and  bought  from  other  parties  the  sheet  iron  contracted 
for  which  appellants  failed  to  supply.  But  even  if  the  contract  had 
been  for  sheet  iron  of  their  own  manufacture,  the  breakages  in  this 
mill  would  not  have  reUeved  them  from  liability.  The  general  doc- 
trine is  that  where  parties,  by  their  own  contract  and  positive  under- 
taking, create  a  duty  or  charge  upon  themselves,  they  Qiust  abide  by 
the  contract  and  made  the  promise  good,  and  either  do  the  act  or  pay 
the  damages.  Steele  v.  Buck,  61  111.  343;  Dehler  v.  Held,  50  111.  491; 
Bunn  v.  Prather,  21  111.  217.  Inevitable  accident  affords  them  no 
relief,  for  they  are  regarded  as  insurers  to  the  extent  of  making  good 
the  loss.  There  is  a  principle  of  the  law  that,  in  contracts  in  which 
the  performance  depends  on  the  continued  existence  of  a  given  or 
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specified  person  or  animal  or  thing,  a  condition  is  implied  that  the 
impossibility  of  performance  arising  from  the  perishing  of  the  X)er8on^ 
animal;  or  thing  shall  excuse  the  performance.  But  tiiere  is  no  place 
in  this  case  for  the  application  of  that  rule.^ 

The  making  of  the  written  contracts  being  admitted  at  the  trial, 
the  Court  having  construed  them  and  held  that  the  printed  line  in 
the  caption  of  the  letter^  was  no  part  of  such  contracts,  and  having 
resolved,  as  matter  of  1q.w,  that  there  was  no  implied  condition  in 
them,  growing  out  of  their  nature,  the  claimed  deficit  in  the  deliveries 
not  being  denied,  and  there  being  no  conflict  of  testimony  in  respect 
to  the  state  of  facts  upon  which  the  damages  were  to  be  based,  there 
remained  in  the  case  no  question  that  required  submission  to  the 
decision  of  the  jury,  and  it  was  not  manifest  error  to  direct  a  verdict 
for  the  plaintiffs,  and  instruct  the  juiy  at  what  amount  to  assess  the 
damages. 

Some  minor  points  of  objection  are  raised,  but  in  them  we  find 
no  reversible  error. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed,^ 


CHANDLER  v.  WEBSTER 

In  the  Court  of  Appeal,  1904 
[Reported  m  L.  R.  (1904)  1  K.  B.  493] 

The  action  was  brought  by  the  plaintiff  to  recover  a  sum  of  £100 
paid  by  him  to  the  defendant  as  on  a  total  failure  of  consideration,  and 
the  defendant  counterclaimed  for  a  sum  of  £41 15s. 

It  appeared  that  the  defendant  had  agreed  to  let  a  room  in  Pail 
Mall  to  the  plaintiff  for  the  purpose  of  viewing  the  procession  on  the 
coronation  of  the  King  on  June  26th,  1902,  at  the  price  of  £141  ISa. 
A  memorandum  of  the  transaction  sent  by  defendant  to  plaintiff  was 
as  follows:  ''To  first  floor  room  and  use  of  anteroom  at  back  at  7 
Pall  Mall,  W.,  to  view  the  first  coronation  procession  on  Jtme  26th, 
1902,  £157  10s.,  less  10%  £15  ISs.— £141  15«."    The  defendant 

^  Portion  of  opinion  omitted.--Bd8. 

9  See  al^o  IsaacsoQ  y.  Starrett  (1909),  66  Waah.  IS;  Morse  Dry  Dock,  etc.,  Co. 
V.  Seaboard  Ti^ns.  Co.  (1907),  154  Fed.  90,  93. 
Of.  Booth  V.  Spuyten  Duyvh  RoDing  Mill  Co.  (1875),  50  N.  Y.  487.— Eds. 
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repeatedly  wrote  to  the  plaintiff  asserting  that  by  the  agreement  the 
price  of  the  room  was  immediately  payable,  and  demanding  payment 
of  it.  The  plaintiff,  in  a  written  letter  on  May  29th,  in  answer  to  one 
of  the  defendant's  letters,  wrote,  "there  was  really  no  fixed  arrange- 
ment that  cash  was  to  be  paid  down,  except  that  it  was  understood 
between  us  that  the  money  should  be  obtained  as  quickly  as  possible; " 
but  he  never  denied,  in  substance,  that  the  price  ot  the  room  was  pay- 
able before  the  procession.  The  plaintiff  had  hired  tiie  room  for  the 
purpose  of  letting  it  to  a  customer,  but  owing  to  the  death  of  a  rela- 
tive, the  customer  did  not  ultimately  want  the  room.  On  June  IQth, 
1902  the  plaintiff  wrote  a  letter  to  the  defendant  in  the  following 
terms:  ''I  beg  to  confirm  my  purchase  of  the  first  floor  room  of  the 
Electric  Lighting  Board  at  7  Pall  Mall,  to  view  the  procession  on 
Thursday,  June  26th,  for  the  sum  of  £141  15^.,  which  amount  is  now 
due.  I  shall  be  obliged  if  you  will  take  the  room  on  sale,  and  I  au- 
thorize you  to  sell  separate  seats  in  the  room  for  which  I  will  erect  a 
stand.  If  the  seats  thus  sold  in  the  ordinary  way  of  business  do  not 
realize  the  above  amount  by  June  26th,  I  agree  to  pay  you  the  balance 
to  make  up  such  amount  of  £141  ISsJ'  On  June  19th,  the  plaintiff 
paid  the  defendant  the  sum  of  £100  on  account  of  the  price  of  the 
room.  Subs^uently  it  became  impossible  that  tiie  procession  should 
take  place  on  account  of  the  illness  of  the  King. 

Wright,  J.,  held  that  the  plaintiff  was  not  entitled  to  recover  the 
£100  which  he  had  paid,  and  that,  on  the  construction  of  the  letter 
of  June  10th,  it  appeared  that  the  balance  was  not  payable  until 
after  the  procession,  and  consequently  the  defendant  was  not  entitled 
to  recover  on  the  counterclaim. 

Collins,  M.  R.^  Against  this  decision  both  the  parties  appealed, 
the  defendant's  appeal  being  the  first  in  date.  He  contends  that  in  the 
event  which  happened,  having  regard  to  the  terms  of  the  contract,  he 
is  entitled  to  the  balance  of  £41  ISs.  which  the  plaintiff  has  refused  to 
pay  him.  I  will  deal  with  that  appeal  first.  The  question  appears 
really  to  depend  upon  the  terms  of  the  contract  made  by  the  parties. 
Contracts  in  these  cases  arising  out  of  the  postponement  of  the  corona- 
tion have  formed  the  subject  of  several  decisions;  and  it  has  been  held 
that,  in  cas^  where  the  doctrine  of  Taylor  v.  Caldwell,  3  B.  &  S. 
826,  applies,  that  is  to  say,  where  the  parties  have  made  no  express 
ptipulation  that  money  paid  for  viewing  the  procession  shall  be  re- 
turned in  the  event  of  no  procession  taking  place,  and  where,  under  the 
circumstance  of  the  contract,  no  condition  to  that  effect  can  be 

^  Portion  of  opinion  omitted. — ^Eds. 
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implied,  the  result  of  the  procession  being  prevented  from  taking 
place  is,  that  the  further  performance  of  the  contract  havuig  become 
impossible,  the  person  who  has  paid  his  money  in  pursuance  of  it, 
on  the  footing  of  the  contract  being  subsequently  performed  in  full, 
must  nevertheless,  abide  the  loss  of  what  he  has  paid;  and  the  person 
to  whom  a  sum  would  have  become  payable  on  performance  of  the 
contract  must  also  abide  the  loss,  and  cannot  impose  on  the  other 
party  the  obligation  of  paying  that  sum;  in  the  event  which  has 
happened,  the  fulfilment  of  the  contract  having  become  impossible, 
both  parties  are  relieved  from  further  performance  of  it.  The  ques- 
tion is  how  the  law  so  laid  down  is  to  be  applied  in  the  present  case. 
Dealing  first  with  the  defendant's  counterclaim  for  the  balance  of 
£41 15a.,  I  think  that,  upon  the  authorities,  it  is  clear  that  the  defend* 
ant  has  a  right  to  recover  that  balance,  if  the  contract  was  that  thq 
price  of  the  room  should  be  paid  before  the  time  at  which  the  pro- 
cession became  impossible.  A  person  who  has  agreed  to  pay  a  sum 
of  money  cannot  be  in  a  better  position  by  reason  of  his  having 
failed  to  perform  his  obligation  to  pay  it  at  the  time  when  he  ought 
to  have  done  so,  than  that  which  he  would  have  occupied  if  he  had 
paid  the  money  in  accordance  with  the  contract.  If  that  be  so,  the 
question  which  we  have  to  consider  is  whether  the  contract  entered 
into  bound  the  plaintiff  to  pay  the  price  of  the  room  before  the  date 
at  which  the  procession  became  impossible.  In  my  opinion  it  did 
so  bind  him,  and  it  was  not  a  condition  precedent  to  bis  obligation 
to  pay  the  money  that  the  procession  should  take  place.  The  terms 
of  the  contract  are  to  be  gathered  from  the  correspondence  between 
the  parties.  I  need  not  refer  to  it  in  detail.  It  appears  to  me  to  be 
clear  upon  the  correspondence  that  the  understanding  was  that  the 
£141  15».  for  the  use  of  the  room  was  to  be  paid,  either  immediately 
or,  at  any  rate,  as  soon  as  possible  after  the  making  of  the  contract, 
and  certainly  before  the  date  when  the  procession  became  impossible. 
The  defendant  repeatedly  asserts  in  his  letters  that  the  money  has 
become  payable;  and  I  do  not  find  that  the  plaintiff  substantially 
disputed  that  assertion  in  his  answers  further  than  by  qualifying 
it  to  the  extent  of  sa3dng  that  there  was  no  absolute  bargain  that  the 
price  should  be  paid  down  in  cash  immediately  after  the  making  of 
the  contract;  but  I  think  that  his  qualification  really  amounts  to  an 
admission  that  it  was  payable  before  the  time  at  which  the  procession 
became  impossible.  Great  reliance  is  placed  by  the  plaintiff's  counsel 
upon  the  letter  of  June  10,  upon  which  Wright,  J.,  decided  the  case, 
but  it  appears  to  me  that  that  letter  is  really  a  clear  admission  by 
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the  plaintiff  that  the  obligation  to  pay  the  money  had  already  ac- 
crued. On  that  letter  Wbiqht,  J.,  seems  to  have  come  to  the  con- 
cliiaion  that  the  happening  of  the  procession  was  made  a  condition 
precedent  to  the  liability  of  the  plaintiff  to  pay,  and  therefore  that, 
as  to  the  balance  of  £41  ISs.,  the  plaintiff  was  not  liable.  For  the 
reasons  I  have  already  given  I  do  not  think  that  was  the  true  effect  of 
the  original  contract,  and  the  letter  of  June  10th  appears  to  me  to  be- 
gin with  a  clear  admission  that  the  whole  amount  of  £141  158.  was 
then  due,  and  then  to  suggest,  merdy  by  way  of  indulgence  to  the 
plaintiff,  that  an  opportunity  should  be  given  him  of  raising  the  money 
by  letting  seats  in  the  room  for  the  procession,  without  any  waiver  of 
the  rights  of  the  defendant  under  the  original  contract.  That  being 
so,  in  my  opinion  the  application  of  the  law,  as  established  by  the 
authorities  which  have  been  cited,  to  this  case  is  clear.  The  fulfil- 
ment of  the  contract  having  become  impossible  through  no  fault  of 
either  party,  the  law  leaves  the  parties  whore  they  were  and  relieves 
them  both  from  further  performance  of  the  contract.  Therefore,  if 
by  the  contract  the  obligation  to  pay  for  the  room  did  not  arise  until 
after  the  procession  had  taken  place,  then,  the  obligation  being  based 
on  the  happening  of  the  procession  which  has  become  impossible, 
the  hirer  is  relieved  from  that  obligation;  but  if  by  the  contract  the 
obligation  to  pay  for  the  room  had  accrued  before  the  procession  be- 
came impossible,  the  hirer,  if  he  has  paid,  cannot  get  his  money  back, 
and,  if  he  has  not  paid,  is  still  liable  to  pay.  That  being  so,  it  appears 
to  me  that  the  defendant  is  entitled  to  succeed  on  the  counterclaim. 
Then,  with  regard  to  the  plaintiff's  claim  for  a  return  of  the  £100, 
to  a  very  considerable  extent  I  have  already  dealt  incidentally  with 
the  considerations  which  apply  to  that  claim.  The  plaintiff  contends 
that  he  is  entitled  to  recover  the  money  which  he  has  paid  on  the 
ground  that  there  has  been  a  total  failure  of  consideration.  He  says 
that  the  condition  on  which  he  paid  the  money  was  that  the  proces- 
sion should  take  place,  and  that,  as  it  did  not  take  place,  there  has 
been  a  total  failure  of  consideration.  That  contention  does  no  doubt 
raise  a  question  of  some  difficulty,  and  one  which  has  perplexed  the 
courts  to  a  considerable  extent  in  several  cases.  The  principle  on 
which  it  has  been  dealt  with  is  that  which  was  applied  in  Taylor  v. 
Caldwell,  3  B.  &  S.  826, — namely,  that,  where,  from  causes  outside 
the  volition  of  the  parties,  something  which  was  the  basis  of,  or  es- 
sential to  the  fulfilment  of  the  contract,  has  become  impossible,  so 
that,  from  the  time  when  the  fact  of  that  impossibility  has  been  as- 
certained, the  contract  can  no  further  be  performed  by  either  party, 
62 
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it  remaints  a  perfectly  good  contract  up  to  that  point,  and  everything 
previously  done  in  pursuance  of  it  must  be  treated  as  rightly  done, 
but  the  parties  are  both  discharged  from  further  performance  of  it. 
If  the  effect  were  that  the  contract  were  wiped  out  altogether  no 
doubt  the  result  would  be  that  money  paid  under  it  would  have  to  be 
repaid  as  on  a  failure  of  consideration.  But  that  is  not  the  effect  of 
the  doctrine;  it  only  releases  the  parties  from  further  performance 
of  the  contract.  Therefore  the  doctrine  of  failure  of  consideration 
does  not  apply.  The  rule  adopted  by  the  courts  in  such  cases  is,  I 
think,  to  some  extent,  an  arbitrary  one,  the  reason  for  its  adoption 
being  that  it  is  really  impossible  in  such  cases  to  work  out  with  any 
certainty  what  the  rights  of  the  parties  in  the  event  which  has  hap- 
pened should  be.  Time  has  elapsed,  and  the  position  of  both  parties 
may  have  been  more  or  less  altered,  and  it  is  impossible  to  adjust  or 
ascertain  the  rights  of  the  parties  with  exactitude.  That  being  so, 
the  law  treats  everything  that  has  already  been  done  in  pursuance 
of  the  contract  as  validly  done,  but  relieves  the  parties  of  further 
responsibility  under  it.  In  the  case  of  Blakeley  v.  MuUer  &  Co. 
(19Q3),  2  K.  B.  760,  Wills,  J.,  in  giving  judgment  made  some  valuable 
observations  on  this  point.  He  said,  with  regard  to  the  decision  in 
Appleby  v.  Myers,  L.  R.  2  G.  P.  651,  "  That  decision  is,  in  my  opinion, 
distinctly  in  point.  The  argument  for  the  plaintiffs  must  be  that  the 
contract  was  rescinded  ab  initio.  There  is  no  authority  to  warrant 
that  contention,  and  I  cannot  think  it  is  well  foimded.  The  process 
of  constructing  a  hypothetical  contract  by  supposing  what  terms  the 
parties  would  have  arrived  at  if  they  had  contemplated  the  possibility 
of  what  was  going  to  happen  is,  to  my  mind,  very  unsatisfactory.  It 
is  very  difficult  to  construct  such  a  contract  for  them.  Probably, 
in  the  priesent  case,  the  defendants  would  have  stipulated  for  com- 
pensation for  their  outlay,  and  the  plaintiffs  for  a  return  of  their 
money;  but  it  is  impossible  to  say  with  any  certainty  what  the  result 
of  their  bargaining  would  have  been."  It  seems  to  me  that  he  there 
points  out  the  reason  why  the  courts  have  been  obliged  to  stop  short 
where  they  have,  namely,  at  the  position  of  the  parties  when  the 
further  performance  of  the  contract  was  excused  for  both,  and  why 
they  have  felt  themselves  constrained  to  adopt  what  appears  to  be 
a  more  or  less  arbitrary  rule  on  the  subject. 

It  treats  the  contract  as  a  good  and  subsisting  contract  with  r^ard 
to  things  done  and  rights  accrued  in  accordance  with  it  up  to  that 
time;  but,  as  the  basis  of  the  contract  has  failed,  it  excuses  the  parties 
from  further  responsibility  under  it.    For  these  reasons  I  think  the 
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judgment  was  right  as  to  the  claim,  but  wrong  as  to  the  counter- 
claim. The  appeal  must  therefore  be  allowed  and  the  cross-appeal 
disallowed.^ 


ROWE  V.  INHABITANTS  OP  PEABODY 

In  the  Supreme  Judicial  Court  of  Massachusetts,  1911 
[Reported  in  207  Massachusetts,  226] 

SHiSiDON,  J.  The  plainti£Eis  in  the  first  action,  hereinafter  called  the 
contractors,  made  in  July,  1905,  an  agreement  with  the  town  of  Pea- 
body  for  the  building  of  a  tunnel  from  Suntaug  Lake  for  a  distance  of 
fifteen  hundred  and  fifty  feet,  and  for  the  laying  of  certain  pipe  and 
the  performance  of  other  specified  work.  The  contractors  were  to  do 
all  the  work  and  supply  the  ma^^erials,  so  as  to  furnish  to  the  town  a 
completed  tunnel  with  all  its  equipment,  and  were  to  be  paid  fixed 
prices  for  the  different  parts  of  what  they  were  to  do.  They  gave  to 
the  town  a  bond  with  the  defendant  in  the  second  action  as  surety, 
conditioned  for  their  faithful  performance  of  the  contract.  The  work 
was  to  be  a  timber-supported  tunnel,  in  which  was  to  be  constructed 
a  masonry  conduit  thirty  inches  in  diameter. 

The  contractors  began  to  construct  the  tunnel  as  required  by  the 
contract,  but  presently  found  that  owing  to  the  nature  of  the  soil 
there  were  serious  difficulties,  so  great,  they  contended^  as  to  make 
the  construction  in  that  way  practically  impossible,  and  certainly  so 
great  as  to  midce  it  impracticable  without  a  very  large  and  dispro- 
portionate expense,  such  as  they  were  not  able  to  incur.  Finally, 
on  October  27,  after  some  negotiations  with  the  engineer  and  with  the 
conunittee  of  the  town,  the  contractors  sent  to  the  committee  a  letter 
formally  abandoning  the  contract.  The  town  then  completed  the 
timnel  by  what  is  called  the  pneumatic  construction,  which  necessarily 
involved  a  cost  of  $47,806.12  in  excess  of  the  contract  price.  It  was 
also  necessary  under  this  mode  of  construction  to  make  the  diameter 
of  the  tunnel  forty^^ight  inches  instead  of  thirty  inches.  This  mode 
of  construction  was  essentially  different  from  that  originally  con* 
tracted  for;  but  it  does  not  seem  to  have  been  diiqiuted  that  if  not 
the  only  practicable  method,  it  was  at  least  the  cheapest^  most  ex* 
^  Ck)ncumng  opiniona  of  Rombb,  L.  J.,  and  Mathisw,  X.  J.,  omitted. — ^Eds. 
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peditious  and  most  economical  method  by  which  the  tumiel  could  be 
constructed. 

The  first  contention  made  in  behalf  of  the  contractors  is  that  the 
perfonnance  of  their  contract  was  impossible,  or  at  least  that  it 
might  have  been  found  by  the  jury  to  be  impossible,  and  that  for 
this  reason  the  contract  was  no  longer  binding  upon  the  parties.^ 
They  argue  that  a  contract  to  build  a  particular  tunnel  of  specified 
dimensions  by  a  described  method  of  construction  is  like  a  contract 
to  ship  goods  by  a  certain  steamer,  or  to  sell  potatoes  to  be  raised 
upon  certain  specified  land,  or  to  account  for  the  proceeds  of  butter 
to  be  made  in  a  certain  factory,  or  to  build  a  bridge  by  the  caisson 
method, — ^in  each  of  which  cases  it  has  been  held  that  the  continued 
existence  of  the  subject  matter  of  the  contract  or  the  continued  prac- 
ticability of  the  essential  details  that  are  stipulated  for  is  an  implied 
condition  of  the  continued  validity  of  the  agreement.  Krell  v.  Henry, 
[1903]  2  K.  B.  740.  Chandler  v.  Webster,  [1904]  1  KB.  493.  HoweU 
v.  Coupland,  1 Q.  B.  D.  258.  Stewart  v.  Stone,  127  N.  Y.  500.  Buffalo 
A  Lancaster  Land  Co.  v.  Bellevue  Land  A  Improvement  Co.,  165 
N.  Y.  247.  Lovering  v.  Buckmountain  Coal  Co.,  54  Penn.  St.  291. 
This  is  the  same  principle  which  we  recently  considered  in  Hawkes  v. 
Kehoe,  193  Mass.  419.  It  has  frequently  been  applied  in  the  courts. 
See,  besides  the  cases  already  cited,  Angus  v.  Scully,  176  Mass.  357; 
Butterfield  v.  Byron,  153  Mass.  517;  Elliott  v.  Crutchley,  [1903] 
2  K.  B.  476;  McKenna  v.  McNamee,  15  Canada  S.  C.  311.  But  the 
question  is  as  to  the  construction  of  the  contract  which  the  parties 
have  made.  This  was  recognized  in  most  of  the  cases  above  cited. 
One  who  chooses  to  contract  absolutely  for  the  perfonnance  of  a  cer- 
tain thing  is  not  to  be  excused  from  such  performance,  in  the  absence 
of  any  other  ground,  merely  because  it  either  was  origmally  or  has 
since  become  impossible  of  execution.  As  was  said  by  Blackburn,  J., 
in  the  leading  case  of  Taylor  v.  CaldweU,  3  B.  &  S.  826,  833,  ''Where 
there  is  a  positive  contract  to  do  a  thing,  not  in  itself  unlawful,  the 
contractor  must  perform  it  or  pay  damages  for  not  doing  it,  although 
in  consequence  of  unforeseen  accidents  the  performance  of  his  contract 
has  become  tmexpectedly  burdensome  or  even  impossible."  This  also 
has  been  frequently  declared  by  the  courts.  Jones  v.  St.  John's  Col- 
lege, L.  R.  6  Q.  B.  115,  127.  Paradine  v.  Jane,  Aleyn,  26.  Atkinscm 
V.  Ritchie,  10  East,  530.  Hills  v.  Sughrue,  15  M.  &  W.  253.  Harvey 
v.  Murray,  136  Mass.  377.  Drake  v.  White,  117  Mass.  10.  Stees  v. 
Leonard,  20  Minn.  494.  As  was  said  by  the  present  Chief  Justice 
^  Only  so  much  of  opinion  as  rdates  to  Uua  question  is  given. — ^Eds. 
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in  Butterfield  v.  Byron,  153  Mass.  517,  520,  "The  fundamental 
question  ...  is,  What  is  the  true  interpretation  of  the  contract?" 

In  the  case  at  bar  the  contract  expressly  stated  that  the  nature  of 
the  underground  plot  had  not  been  investigated,  and  that  the  com- 
mittee of  the  town  denied  any  responsibility  for  its  character.  The 
contractors  also  agreed  by  the  twenty-third  article  of  the  contract 
to  take  all  responsibility  for  the  work  and  to  bear  all  losses  resulting 
on  account  of  its  nature  or  character  or  because  of  the  nature  of  the 
ground  being  different  from  what  was  estimated  or  expected.  The 
difficulties  which  it  was  asserted  made  the  prescribed  mode  of  con- 
struction impossible  arose  wholly  from  the  character  of  the  soil  be- 
neath the  surface.  They  were  warned  that  there  might  be  such  diffi- 
culties, and  np  one  could  say  in  advance  that  these  might  not  be  very 
great,  or  even  insuperable.  But  they  chose  to  make  their  agreement 
an  absolute  one,  and  the  cotirt  cannot  relieve  them  from  the  bargain 
which  they  saw  fit  to  make.  The  case  is  well  within  the  decisions. 
Boyle  V.  Agawam  Canal  Co.,  22  Pick.  381.  D^mott  v.  Jones,  2  Wall. 
1.  Eastman  v.  St.  Anthony  Falls  WatoPower  Co.,  24  Minn.  437. 
Thorn  v.  Mayor  of  London,  L.  R.  9  Ex.  163;  L.  R.  10  Ex.  112, 1  App. 
Cas.  120.  There  are  three  English  cases  decided  respectively  in  the 
House  of  Lords  and  in  the  Court  of  Appeal,  which  resemble  closely 
the  case  at  bar.  Jackson  v.  Eastbomne  Local  Board,  2  Hudson, 
Building  Contracts  (3d  ed.),  67;  Bottoms  v.  Lord  Mayor  of  York, 
2  Ibid.  220;  and  McDonald  v.  Mayor  of  Workington,  2  Ibid.  240. 
In  the  first  of  these  cases.  Lord  Esher  said  in  the  Court  of  Appeal: 
''When  a  man  is  asked  to  tender  upon  specifications,  he  must  inquire 
whether  it  is  possible  for  him  to  do  the  work  which  he  engages  to  do, 
and  if  he  does  not  then  find  out  that  it  is  impossible,  he  is  not  excused 
by  reason  that,  from  the  difficulty  of  the  works,  it  is  afterwards  found 
impossible.    He  has  contracted  to  do  it,  and  must  fulfil  his  contract." 

We  are  clearly  of  opinion  that  these  contractors  were  not  excused 
from  the  performance  of  their  agreement  by  reason  of  its  alleged  im- 
possibility, but  that  they  were  bound  either  to  accomplish  what  they 
had  promised  to  do  or  to  respond  in  damages  for  their  failure. 

Exceptions  overruled.^ 

^ "  Bat  while  we  can  construe  the  contract  in  writing  which  the  parties  made,  we 
cannot  make  a  contract  for  them.  It  is  only  where  an  unanticipated  event  hap- 
pens, which  was  not  in  the  contemplation  of  the  parties  at  the  inception  of  the 
contract  and  upon  which  the  continued  existence  of  the  contract  miist  depend, 
that  upon  the  happening  of  the  event  the  contract  is  dissolved  and  the  promisor  is 
relieved  from  further  performance/'  citing  the  principal  case.  Per  Braley,  J., 
in  John  Soley  &  Sons  v.  Jones  (1911),  208  Mass.  561, 1167.— Eds. 


CHAPTER  Vm 

BE8CI8SION 

TAYLOR  V.  HILARY 

In  the  Exchequer,  1835 
[Reported  m  1  Crompton,  Meeson  &  RoBcoe,  741] 

AsstrMPsiT.  The  declaration  stated  that  in  consideration  that  the 
plaintiff,  at  the  special  instance  and  request  of  the  defendant,  would 
allow  one  Henry  Holt  to  have  goods  as  he  might  want  them,  not  ex- 
ceeding in  the  whole  £200,  the  defendant  undertook  and  promised  the 
plaintiff  to  guarantee  the  payment  of  such  goods;  and  the  plaintiff 
averred  that  he,  confiding,  etc.,  did  afterward,  to  wit,  etc.,  sell  and 
deliver  to  the  said  Heniy  Holt  certain  goods  of  great  value,  not  ex- 
ceeding in  the  whole  £200;  to  wit,  of  the  value  of  £190,  as  he,  the 
said  Henry  Holt,  did  want  them;  of  which  the  defendant  afterward, 
to  wit,  on,  etc.,  had  notice.  Breach,  that  Henry  Holt  had  not  paid 
for  the  said  goods  or  any  part  thereof,  nor  had  the  defendant,  al- 
though often  requested,  paid  for  the  same  or  any  part  thereof.  Plea, 
that  after  the  making  of  the  promise  and  undertaking  in  that  count 
mentioned,  and  before  any  breach  thereof,  to  wit,  on  the  day  and 
year  aforesaid,  it  was,  at  the  special  instance  and  request  of  the  plain- 
tiff, agreed  by  and  between  the  plaintiff  and  defendant  that  the  pliun- 
tiff  should  supply  to  the  said  Henry  Holt  £200  worth  of  goods  as  he 
should  want  them,  and  that  such  goods  should  be  paid  for  at  the  end 
of  three  months  by  a  joint  bill  at  four  months  accepted  by  the  defend- 
ant, which  agreement  of  the  defendant  he,  the  plaintiff,  before  any 
breach  of  the  promise  and  undertaking  in  the  said  count  mentioned, 
accepted,  in  full  discharge  of  that  promise  and  undertaking,  and 
thereby  then  wholly  released  and  dischai^ged  the  defendant  from  the 
further  performance  of  that  promise  and  undertaking.    Verification. 

To  this  plea  the  plaintiff  demurred,  and  allied  as  cause  of  de- 
murrer that  there  was  no  material  difference  between  the  agreement 
set  out  in  the  count  and  that  set  out  in  the  plea,  and  that  the  only 
982 
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difference  applied  to  the  time  of  credit  to  be  given;  and  that  it  did 
not  appear  by  the  said  plea,  but  that  the  agreement  therein  men- 
tioned had  been  fully  carried  into  effect  by  the  plaintiff,  and  the  time 
of  credit  expired. 

Per  Cubiam.  Before  the  breach  of  the  first  agreement  a  new  agree* 
inent  is  entered  into,  varying  the  contract  in  an  CBsential  part,  the 
time  of  payment.  The  latter,  then,  is  a  substituted  contract,  and  is 
an  answer  to  an  action  upon  the  former.  The  plea  is  not  a  plea  of 
accord  and  satisfaction,  and  does  not  therefore  require  an  averment 
of  performance. 


KING  V.  GILLETT 

In  the  Exchequer,  1840 
[Reported  in  7  Meeson  &  Welsby,  56] 

Aldbrson,  B.  In  this  case  we  are  of  opinion  that  the  plea  is  good, 
and  that  the  demmrer  must  be  overruled. 

The  question  before  the  Coiul;  was  this,  whether  to  an  action 
founded  on  mutual  promises  to  marry  within  a  reasonable  time  the 
defendant  could  plead  that,  before  any  breach  of  contract  on  his 
part,  the  plaintiff  wholly  exonerated  him  from  the  performance  of 
that  contract.  And  it  was  contended  that  the  proper  plea  was,  that 
before  breach,  the  plaintiff  and  defendant  by  mutual  agreement  had 
rescinded  the  contract  previously  made  between  them.  No  doubt 
such  a  plea  would  be  good,  but  on  looking  into  the  precedents  to 
which  we  have  been  referred,  we  find  that  the  form  of  the  present 
plea  has  been  adopted  and  held  good  in  several  cases.  There  are 
precedents  in  several  of  the  books  of  entries,^  and  there  are  two  de- 
cided authorities,  Holland  and  Comer's  Case,  2  Leon,  214,  and  Lang- 
den  V.  Stokes,  Cro.  Car.  383.  And  we  think  this  latter  case  explains 
the  matter,  and  reconciles  the  present  plea  with  general  principles. 
It  seems  to  have  been  treated  there  as  a  mere  question  of  the  form  of 
plea — and  so  we  think  it  is,  for  although  we  are  of  opinion  that  this 
plea  is  good  in  point  of  form,  yet  we  think  the  defendant  will  not  be 
able  to  succeed  upon  it  at  nisi  prvua^  in  case  issue  be  taken  upon  it, 
unless  he  proves  a  proposition  to  exonerate  on  the  part  of  the  plain- 
^  Rast.  Entr.  685;  Brown's  Entr.  67  (fol.  edit.);  Heni's  Pleader,  31. 
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tiSy  acceded  to  by  himself;  and  this  in  effect  will  be  a  rescinding  of  the 
contract  previously  made. 

We  think,  therefore,  that  judgment  must  be  given  for  the  defend- 
ant, but  the  plaintiff  should  have  liberty  to  amend  on  payment  of 
costs. 

Leave  to  amend  accordingly. 


CX)LLYER  A  CX).  v.  MOULTON 

In  the  Supreme  Court  of  Rhode  Island,  1868 
[Reported  in  9  Rhode  Island,  90] 

Potter,  J.  The  plaintiffs  made  a  verbal  contract  with  the  de- 
fendants, then  partners,  to  build  a  machine.  The  work  was  charged 
as  fast  as  done,  and  the  materials  wbrax  f unushed.  After  a  small  part 
of  the  work  had  been  done,  the  firm  was  dissolved;  and  the  defendant 
Moulton,  the  same  day,  gave  notice  of  it  to  tlie  plaintiffs,  and  told 
them  he  could  be  no  longer  responsible  for  the  machine.  The  defend- 
ant Moulton  claims  that  the  plaintiffs  released  him  and  agreed  to 
look  to  the  other  partner  for  payment;  but  this  the  plaintiffs  deny. 
The  plaintiffs  went  on  and  completed  the  machine,  and  then  sued 
Bromley  alone  for  his  daim,  but  discontinued  the  suit,  and  now  sue 
both  the  former  partners,  the  writ  having  been  served  on  Moulton 
only. 

Where  two  parties  contract,  one  to  do  a  particular  piece  of  woric 
and  the  other  to  pay  for  it,  the  latter  may,  at  any  time,  countermand 
the  completion  of  it,  and  in  such  case  the  former  cannot  go  on  and 
complete  the  work  and  claim  the  whole  price,  but  will  be  entitled  only 
to  pay  for  his  part  performance,  and  to  be  compensated  for  his  loss 
on  the  remainder  of  the  contract.  Clark  v.  Marsiglia,  1  Denio,  317; 
Durkee  v.  Mott,  8  Barb.  S.  C.  423;  Hosmer  v.  Wilson,  7  Michigan, 
294. 

In  the  present  case  the  two  defendants,  although  the  partnership 
was  dissolved,  still  remained  joint  contractors  so  far  as  the  plaintiff 
was  concerned;  and  we  think  that  either  of  them  had  a  right  to  coun- 
termand the  order  before  completion,  and  then  the  joint  contractors 
would  have  remained  Uable  as  before  stated.  But  the  defendant 
Moulton  claims  that  he  was  verbsJly  released  by  thd  plaintiffs,  and 
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that  the  plamtiffs  agreed  to  look  to  the  other  defendant,  Bromley, 
alone  for  their  pay. 

There  is  8(»ne  apparent  inconsistency  in  the  language  used  in  the 
reports  and  text  writers,  as  to  the  manner  in  which  a  simple  contract 
may  be  annulled.  We  think  the  rule  is,  that  so  long  and  so  far  as  the 
contract  remains  executory  and  before  breach,  it  may  be  annulled 
by  agreement  of  all  parties;  but  that  when  it  has  been  broken  and  a 
right  of  action  has  accrued,  the  debt  or  damages  can  only  be  released 
for  a  consideration;  and  even  so  far  as  it  remams  executory  it  may 
be  said  that  the  agreement  to  annul  on  one  side  may  be  taken  as  the 
consideration  for  the  agreement  to  annul  on  the  otiier  side.  Yane  5, 
112;  Johnson  v.  Reed,  9  Mass.  84;  Cummings  v.  Arnold,  3  Met. 
486-489;  Richardson  v.  Hooper,  13  Pick.  446;  Blood  v.  Enos,  12 
Vermont,  625. 

So  far,  therefore,  as  the  contract  in  tiie  present  case  remiuned  un- 
finished on  February  10th,  1865,  when  the  notice  was  given  and  the 
alleged  waiver  was  made,  we  may  consider,  either  that  the  contract 
was  annulled  or  waived  by  consent,  in  which  case  (the  machine,  so 
far  as  oomideted,  being  tendered  or  delivered)  the  plaintiff  could 
claim  only  for  work  and  materials  to  that  date  without  further 
damages,  or  that  the  work  was  countermanded  by  the  defendant 
Moulton,  without  the  assent  of  the  plaintiffs,  in  which  case  the  de- 
fendant would  be  liable  for  the  part  performed  and  for  loss  on  the 
part  unperformed. 

We  consider  the  present  case  to  fall  under  the  first  head,  the  notice 
to,  and  declarations  and  conduct  of  the  plaintiffs  amounting  to  a 
waiver  of  the  fulfilment  of  the  contract  as  first  made — ^that  is,  to  a 
release  of  the  defendant  Moulton  for  the  part  still  unperformed. 

But  the  claim  for  payment  for  the  part  performed,  stands,  as  we 
have  seen,  on  a  different  ground.  Was  there  any  agreement  to  re- 
lease Moulton  from  liability  for  this — ^that  is,  the  part  performed; 
and  if  so,  was  there  any  agreement  to  take  the  other  partner's  in- 
dividual promise  in  lieu  of  the  promise  of  the  firm,  or  an3rthing  which 
would  amount  to  a  consideration  for  the  release  of  the  firm? 

If,  by  mutual  arrangement  between  the  plaintiff  CoUyer  and  the 
two  defendants,  Moulton  had  been  released  from  his  liability  for  the 
work  already  done,  and  a  new  promise  made  by  Bromley,  the  other 
defendant,  to  pay  for  it,  this  would  have  been  a  valid  release  for  a 
valuable  consideration,  one  debt  would  have  been  substituted  for  the 
other.  Thompson  v.  Percival,  5  B.  &  A.  925. 

Rut  we  cannot  find  sufficient  evidence  of  any  promise  on  the  part 
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of  the  other  partner,  Bromley,  to  assume  the  liabiGty;  and  if  there 
was  none,  then  the  release  of  liability  for  the  work  abeady  done  was 
without  consideration,  as  it  is  not  claimed  that  there  was  any  oth^ 
consideration. 

We  cannot  find,  however,  any  count  in  the  declaration  upon  which, 
upon  this  view  of  the  case,  we  can  allow  for  anything  except  labor 
done  before  February  10th,  the  day  of  the  giving  of  the  notice. 

Judgment  for  plaintiffs  for  amount  so  found  due} 


McCREERY  v.  DAY 

In  the  Court  of  Appeals  of  New  York,  1890 
[Reported  m  119  New  York,  1] 

T'his  action  was  brought  to  recover  certain  sums  allied  to  be  due 
plaintiffs  imder  a  contract  dated  March  2d^  1882,  between  the  plain- 
tiffs, as  parties  of  the  first  part,  and  C.  H.  Andrews,  as  party  of  the 
second  part,  and  C.  K.  Garrison,  defendant's  testator,  as  party  of 
the  third  part. 

By  the  terms  of  the  contract,  plaintiffs  sold  to  CSarrison  a  one- 
fourth  interest  in  a  contract  for  the  construction  of  the  railroad  of 
the  Pittsburgh,  Youngstown  &  Chicago  Railroad  Company,  running 
from  Pittsburgh  to  Akron,  and  agreed  to  turn  over  to  Garrison  a 
one-fourth  part  of  all  cash,  bonds,  and  stock  which  should  be  re- 
ceived from  that  railroad  company  in  payment  for  the  work  done 
tmder  the  construction  contract.  Garrison  agreed  to  pay  the  plain- 
tiffs for  woric  already  done  and  materials  furnished  and  rights  ao- 
quired  up  to  the  date  of  the  contract,  the  sum  of  $150,000,  and  pay 
them,  from  time  to  time  thereafter,  one  fourth  of  the  amounts  ex- 
pended by  them  in  the  further  construction  of  the  road  under  the 
contract. 

Plaintiffs  sought  to  recover  the  one-fourth  part  of  mon^rs  ex- 
pended by  them  after  March  2d,  1882,  in  carrying  out  their  contract 
with  the  Pittsburgh,  Youngstown  &  Chicago  Railroad  Company, 
and  also  to  recover  interest  during  the  time  Garrison  delayed  pay- 
ment of  the  sum  of  $150,000. 

^  As  to  parol  discharge  of  simple  contract  obligations  after  breach,  see  Edwards 
V.  Walters,  L.  R.  (1896),  2  Ch.  Div.  168.— Eds. 
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The  answer  set  up,  among  other  things,  the  following  facts:  On 
April  13th,  1882,  the  plaintiffs  and  said  C.  H.  Andrews  executed  an 
agreement  with  the  Pittsburgh  <fe  Western  Railroad  Company,  by 
which  the  plaintiffs  and  C.  H.  Andrews  agreed  to  sell  to  the  Pitts- 
burgh &  Western  Railroad  Company  a  one-fourth  interest  in  the 
Pittsburgh,  Youngstown  &  Chicago  Railroad,  as  described,  between 
Newcastle  Junction  and  Akron,  for  $150,000,  those  persons  agreeing 
to  pay  for  all  expenditures  for  work  done  or  materials  furnished  up 
to  that  date.  The  Pittsburgh,  Youngstown  <fe  Chicago  Railroad  Com- 
pany was  to  abandon  the  further  construction  of  the  projected  rail- 
road between  the  towns  of  Newcastle  Junction  and  Akron,  for  the 
building  of  which  railroad  between  those  points  the  Pittsburgh,  Cleve- 
land &  Toledo  Railroad  Company  was  created.  On  November  6th, 
1882,  Garrison,  the  defendants'  testator,  wrote  to  the  plaintiffs  and 
to  C.  H.  Andrews  a  letter  acknowledging  the  receipt  of  the  papers 
designed  for  the  completion  of  the  road  from  Akron  to  Newcastle 
Junction  by  the  Pittsburgh  <fe  Western  Railroad,  consenting  to  sign 
them,  but  only  on  the  understanding  and  condition  'Hhat  I  am  not 
to  pay  any  more  money  than  Mr.  Humphrey's  company"  (the  Pitts- 
burgh &  Western)  "pays,  as  provided  in  the  agreement  you  made 
with  him  April  13th — ^that  is,  $150,000  and  one  fourth  of  the  cost  of 
the  road  to  Newcastle  Junction  after  that  date."  Garrison  in  the 
same  letter  asserted  that  he  had  given  up  the  agreement  of  March  2d 
above  mentioned,  and  declared  that  he  no  longer  desired  any  interest 
in  the  railroad  from  Newcastle  Junction  to  Pittsburgh.  Afterward, 
and'  in  compliance  with  the  terms  of  that  letter,  the  plaintiffs,  with 
the  said  C.  H.  Andrews  and  the  defendants'  testator,  caused  an  agree- 
ment to  be  endorsed  on  the  contract  of  March  2d,  1882,  as  follows: 
"  It  is  agreed  by  the  parties  hereto  that  the  within  contract  is  annulled 
and  of  no  further  effect,  the  same  having  been  superseded  by  the 
agreement  and  arrangement  made  in  lieu  thereof,  as  embodied  in  the 
letter  of  C.  K.  Garrison  *  ♦  *  dated  November  6th,  1882,  and 
by  a  certain  agreement  made  between  C.  H,  Andrews,  W.  C.  Andrews, 
W.  McCreery,  James  Gallerey,  Solomon  Himiphrey,  and  C.  K.  Garri- 
son, all  bearing  date  October  25th,  1882."  This  writing  was  signed 
by  all  the  parties. 

The  agreement  last  referred  to  was  fully  catried  out  by  all  the 
parties.  An  order  was  made  requiring  plaintiffs  to  reply,  which  they 
did,  substantially  admitting  the  foregoing  averments  of  the  answer. 

Andrews,  J.  The  parties  by  their  agreement  endorsed  on  the 
contract  of  March  2d,  1882,  in  terms  annulled  that  contract  and  de- 
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dared  that  it  should  be  of  no  further  effect.  The  claim  that  the  annul- 
ment of  the  contract  did  not  discharge  Garrison's  obligation  under 
the  original  contract  to  pay  his  proportion  of  expenditures  made  by 
the  plaintiffs  for  the  construction  of  the  Pittsburgh,  Youngstown  & 
Chicago  Railroad,  between  the  date  of  the  contract  and  its  annul- 
ment, dep>ends  on  the  intention  to  be  deduced  from  the  agreanent 
of  annulment,  construed  in  light  of  the  attending  circumstances.' 
Where  a  contract  is  rescinded  while  in  the  course  of  performance, 
any  claim  in  respect  of  p>erf  ormance,  or  of  what  has  been  paid  or  re- 
ceived thereon,  will  ordinarily  ''be  referred  to  the  agreement  of  re- 
scission, and  in  general  no  such  claim  can  be  made  unless  expressly  or 
impliedly  reserved  upon  the  rescission."  Leake  on  C!ontracts,  788, 
and  cases  cited. 

The  agreement  annulling  the  original  contract  recites  that  the 
(contract  had  been  ''superseded  by  agreements  and  arrangements 
made  in  lieu  thereof,"  embodied  in  Garrison's  letter  of  November  6th, 
1882,  and  the  several  contracts  executed  by  the  parties  to  that  con- 
tract, and  others,  bearing  date  October  25th,  1882.  In  ascertaining 
the  scope  of  the  agreement  annulling  the  original  contract,  the  letter 
and  the  contracts  of  October  25th,  1882,  are  to  be  deemed  incorpo- 
rated into  the  agreement.  Construing  these  several  writings  to- 
gether, they  plainly  show  that  the  parties  intended  that  Garrison 
should  be  discharged  from  all  liability  under  his  contract  of  March  2d, 
1882,  for  any  expenditures  theretofore  made,  or  thereafter  to  be 
made  in  constructing  the  line  between  Pittsburgh  and  Newcastle 
Junction.  The  letter  was  written  after  Garrison  had  received  the 
contracts  dated  October  25th,  1882,  for  execution,  and  declares  that 
he  will  sign  them  on  the  condition,  and  understanding  that  he  is  not 
to  pay  anything  more  than  Mr.  Humphrey's  company  pays,  under 
the  plaintiff's  agreement  with  him  of  April  13th,  1882 — "that  is, 
$150,000,  and  one  fourth  of  the  cost  of  the  road  to  Newcastle  Junc- 
tion after  that  date."  The  agreement  with  Mr.  Humphrey,  of 
April  13th,  1882,  provided  for  the  construction  of  the  part  of  the  line 
of  the  Pittsburgh,  Youngstown  &  Chicago  Railroad  between  New- 
castle Junction  and  Akron,  by  a  new  corporation  to  be  formed,  and 
that  Humphrey  should  pay  the  plaintiffs  $150,000  for  expenditures 
incurred  and  rights  acquired  on  that  branch  of  the  road,  prior  to  the 
making  of  the  contract,  and  also  one  foiuth  of  all  expenditures  there- 
after made  in  its  completion.  The  letter  goes  on  to  state  that  the 
agreement  with  Mr.  Humphrey  was  made  "after  consulting  with 
me,  and,  as  it  insured  my  road  (Wheeling  A  Lake  Erie  Raihroad)  a 
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line  to  Pittsburgh,  I  was  ready  ta  asBent  to  it  in  place  of  the  agree- 
ment of  March  2d,  and  you  know  I  have  so  considered  it  since,  and 
that  I  was  owner  of  one  fourth  of  the  new  company,  all  previous 
agreements  between  us  being  supeiBeded.  I  do  not  want  any  interest 
in  the  road  from  Newcastle  Junction  to  Pittsbiugh.  I  will  pay 
whatever  Mr.  Humphrey's  company  has  paid  on  the  agreement  of 
April  13th." 

The  clear  import  of  the  proposition  of  Mr.  Garrison  in  his  letter 
is,  that  he  would  sign  the  contracts  of  October  26th,  1882,  provided 
he  should  be  placed  in  the  same  position  in  respect  to  the  enterprise, 
as  that  occupied  by  the  company  represented  by  Mr.  Humphry, 
and  be  relieved  from  all  interests  iji,  or  obligation  to  contribute  to 
the  construction  of  the  part  of  the  Pittsburgh,  Yoimgstown  &  Chicago 
Railroad  between  Pittsbuigh  and  Newcastle  Junction.  Garrison, 
thereafter,  executed  the  contracts  of  October  25th,  1882,  relating  to 
the  construction  of  the  road  between  Newcastle  Junction  and  Akron, 
whereby  he  assumed  other  and  different  obligations  from  those  he 
had  assumed  by  his  contract  with  the  plaintiffs  of  March  2d,  1882. 

The  main  claim  in  the  action  is  to  recover  from  Garrison's  estate, 
\mder  the  contract  of  March  2d,  1882,  for  a  share  of  expenditures 
made  by  the  plaintiffs  in  the  construction  of  the  part  of  the  Pitts- 
burgh, Youngstown  ft  Chicago  Railroad  between  Pittsburgh  and 
Newcastle  Junction,  after  the  date  of  that  contract,  and  before  the 
execution  of  the  annulment  agreemoit.  The  agreement  annulling 
the  prior  contract  is  supported  by  an  adequate  consideration.  The 
new  obligation  which  Garrison  assumed  under  the  contracts  of  Octo- 
ber 25th,  1882,  was  alone  a  sufficient  consideration.  City  of  Mem- 
phis V.  Brown,  20  Wall.  289.  There  was  a  consideration  also  in  the 
mutual  agreement  of  the  parties  to  the  prior  contract  (which  was  still 
executory,  although  in  the  course  of  perfonnance)  to  discharge  each 
other  from  reciprocal  obligations  thereunder  and  to  substitute  a  new 
and  different  agreement  in  place  thereof. 

The  contract  of  March  2d,  1882,  is  sealed,  while  the  agreement 
annulling  it  is  unsealed.  Upon  this  fact  the  plaintiffs  make  a  point, 
founded  on  the  doctrine  of  the  common  law,  that  a  contract  under  seal 
cannot  be  dissolved  by  a  new  parol  executory  agreement,  although 
supported  by  a  good  and  valuable  consideration^  ''for  every  contract 
or  agreement  ought  to  be  dissolved  by  matter  of  as  high  a  nature  as 
the  first  deed."  Countess  of  Rutland's  Case,  Coke,  Pt.  V.,  256.  The 
application  of  this  rule  often  produced  great  inconvenience  and  in- 
justice, and  the  rule  itself  has  been  overlidd  with  distinctions  in- 
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vented  by  the  judges  of  the  common  law  courts  to  escape  or  mitigate 
its  rigor  in  particular  cases.  But  in  equity  the  form  of  the  new  agree- 
ment is  not  r^arded,  and  under  the  recent  blending  of  the  jurisdic^ 
tion  of  law  and  equity,  and  the  right  given  by  the  modem  rules  of 
procedure  in  this  country  and  in  Ebigland  to  interpose  equitable  de- 
fences in  legal  actions,  the  common  law  rule  has  lost  much  of  its 
former  importance.  A  recent  English  writer,  referring  to  the  ^ect 
of  the  common  law  Procedure  Acts  in  England,  says:  ''The  ancient 
technical  rule  of  the  common  law,  that  a  contract  under  seal  cannot 
be  varied  or  dischaiged  by  a  parol  agreement,  is  thus  inractically 
superseded."  Leake  on  Contracts,  802.  Courts  of  equity  often  in- 
terfered by  injunction  to  restrain  proceedings  at  law  to  enforce 
judgments,  covenants,  or  obligations  equitably  disdiarged  by  trans- 
actions of  which  courts  of  law  had  no  cognizance.  2  Sto.  Eq.,  §  1573. 
It  is  a  necessary  consequence  of  our  changed  system  of  procedure, 
that  whatever  formerly  would  have  constituted  a  good  ground  in 
equity  for  restraining  the  enforcement  of  a  covenant,  or  decreeing 
its  dischai^,  will  now  constitute  a  good  equitable  defence  to  an  ac- 
tion on  the  covenant  itself.  It  was  one  of  the  subtle  distinctions  of 
the  conmion  law  as  to  the  discharge  of  covenants  by  matter  in  pats^ 
that  although  a  specialty  before  breach  could  not  be  discharged  by 
a  parol  agreement,  although  founded  on  a  good  consideration,  nor 
even  by  an  accord  and  satisfaction,  yet  after  breach  the  damages,  if 
unliquidated,  could  be  discharged  by  an  executed  parol  agreemeat, 
because,  as  was  said,  in  the  latter  case  the  cause  of  action  is  founded 
"not  merely  on  the  deed,  but  on  the  deed  and  the  subsequent  wrong." 
Broom's  Legal  Maxims,  848,  and  cases  cited.  The  iJ)surd  results 
to  which  the  common  law  doctrine  sometimes  led  is  illustrated  by 
the  case  of  Spence  v.  Heal^,  8  Ebcch.  668,  in  which  it  was  held  that 
a  plea  to  an  action  on  covenant  for  the  payment  of  a  sum  certain, 
that  before  breach  defendant  satisfied  the  covenant  by  the  delivery 
to,  and  acceptance  by  the  plaintiff,  of  goods,  machinery,  etc.,  in 
satisfaction,  was  bad,  Martin,  B.,  saying: "  I  am  sorry  I  am  compelled 
to  agree  in  holding  that  the  plea  is  bad.  It  is  difficult  to  see  the 
correctness  of  the  reason  upon  which  the  rule  is  founded."^  I  sup- 
pose there  can  be  no  doubt  that  the  facts  presented  by  the  plea  in 
the  case  of  Spence  v.  Healey  would  have  constituted  a  good  ground 

^  The  (^HiiioQ  of  Barm  Parke  in  this  case  was:— "The  plea  ishad.  Wherever 
damages  only  are  sougjit  to  be  reoovered,  such  a  pka  affords  a  good  answer  to 
the  action;  but  ^ere  the  oovoiant  is  for  the  payment  of  a  som  certain,  the  got- 
enantee  has  a  ri^t  to  object  that  the  diadiarge  ia  not  by  deed." — Eda. 
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for  relief  in  equity.  The  technical  distinction  between  a  satisfaction 
before  or  after  breach  seems  to  have  been  disregarded  in  this  state, 
and  a  new  agreement  by  parol,  followed  by  actual  performance  of 
the  substituted  agreement,  whether  made  and  executed  before  or 
after  breach,  is  treated  as  a  good  accord  and  satisfaction  of  the  cove- 
nant. Fleming  v.  Gilbert,  3  John.  530;  Lattimore  v.  Harsen,  14 
John.  330;  Dearborn  v.  Cross,  7  Cow.  48.  Allen  v.  Jaquish,  Cowen,  J., 
21  Wend.  633.  So  also  a  new  agreement,  although  without  perform- 
ance, if  based  on  a  good  consideration,  will  be  a  satisfaction  if  ac- 
cepted as  such.   Eromer  v.  Heim,  75  N.  Y.  574,  and  cases  cited. 

In  the  present  case  it  may  be  justly  said  that  when  the  agree- 
ment annulling  the  contract  of  March  2d,  1882,  was  executed,  there 
had  been  no  breach  by  Garrison  of  his  covenant  therein,  as  he  had 
not  been  called  upon  by  the  plaintiffs  to  pay  his  share  of  the  construc- 
tion accoimt.  But  it  was  the  plain  intention  of  the  parties  that  the 
new  arrangement,  then  entered  into,  should  be  a  substitute  for  the 
liability  of  Garrison,  present  and  prospective,  under  the  contract  of 
March  2d,  1882.  The  transaction  constituted  a  new  agreement  in 
satisfaction  of  the  prior  covenant,  and  was  accepted  as  such.  More- 
over, it  admitted  by  the  reply  that  the  contracts  of  October  25th, 
1882,  were  carried  out.  It  is  a  case,  therefore,  of  an  executory  parol 
contract,  made  in  substitution  of  the  prior  sealed  contract,  afterward 
fully  executed,  which  clearly,  under  the  authorities  in  this  state  dis- 
charged the  prior  contract. 

In  respect  to  the  claim  to  recover  interest  during  the  time  the 
payment  of  the  $150,000  was  delayed,  it  is  a  sufficient  answer  that 
the  complaint  admits  that  the  principal  sum  was  fully  paid  prior  to 
September  13th,  1882.  The  claim  for  interest  did  not  survive,  there 
being  no  special  circumstances  to  take  the  case  out  of  the  general 
rule.   Cutter  v.  Mayor,  etc.,  92  N.  Y.  166,  and  cases  cited. 

We  are  of  opinion  that  the  facts  admitted  in  the  pleadings  dis- 
close that  there  was  no  right  of  action,  and  that  the  complaint,  for 
this  reason,  was  properly  dismissed. 

The  judgment  shotdd  therefore  he  affirmed} 

^  "It  18  the  rule  ia  this  State  that  a  written  contract  under  seal  cannot  be 
modified  by  a  subsequent  executory  parol  agreement.  So  far  as  such  agreement 
has  been  executed  it  \b  binding,  and  money  paid  thereunder  may  not  be  recovered. 
But  so  far  as  it  is  still  executory  it  may  be  repudiated  and  the  terms  of  the  original 
contract  enforced.  (Kromer  y.  Heim,  75  N.  Y.  574;  Smith  v.  Kerr,  106  id.  31; 
McKenzie  v.  Harrison,  120  id.  260;  Hayne  v.  Sealy,  71  App.  Div.  418;  Interranto 
y.  Levison,  129  id.  495;  Zindler  v.  Levitt,  132  id.  397;  Delehanty  v.  Dunn,  151  id 
695.) 
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"The  appdlant  attempts  to  avoid  the  effect  of  these  cases  by  the  dami  that  a 
foaled  mstrument  may  be  effectually  modified  by  an  executory  parol  agreement 
upon  sufficient  consideration,  and  dtes  Stewart  y.  Keltas  (36  N.  T.  388)  and 
McCreeryy.  Day  (119  id.  1).  Assuming  the  claim  to  be  sound,  we  cannot  find  in 
this  case  sufficient  consideration  to  support  the  alleged  agreement."  Per  Qarke, 
J.,  in  MitdieU  v.  Dunmore  Realty  Go.  (1913),  156  App.  Diy.  (N.  Y.)  117, 124. 

See  also  Ettlinger  v.  Kruger  (1910),  125  N.  Y.  Qapp.  445. 

See  further  on  the  general  subjeet^  Thomson  y.  Poor  (1895),  147  N.  Y.  402; 
Eames  Vacuum  Brake  Go.  y.  Ftoaser  (1898),  157  N.  Y.  289;  Hartangs  y.  Lovejoj 
(1885),  140  Mass.  261.^EdB. 


CHAPTER  IX 

I 

NOVATION 

ROE  V.  HAUGH 

In  the  Exchequer  Chamber,  1697 
[Reported  in  12  Modem  Reports,  133] 

B.  WAS  mdebted  to  A.  m  the  sum  of  £42,  and  C.  in  consideration 
qtwd  A.  acdpere  veUel  ipsum  C.  fore  debitorem  ipsiua  A.  pfo  quadr 
raginJta  dudb.  lib.  eidem  A.  per  B.  tunc  debit  in  trice  et  loco  ^uadem  B. 
super  se  assumpsit,  et  eidem  A.  promisit  qitod  ipse  C.  easdem  quadra- 
ginJta  duos  lib.  eidem  A.  solvere  veUet.  A.  dies;  his  executors,  on  this 
promise,  bring  an  assumpsit  against  C.  averring  in  their  count,  that 
A.,  the  testator,  trusting  to  the  said  pronuse  of  C.  accepit  prced.  C. 
fore  debitorem  ipsius  A.  without  saying  anything  that  he  discharged 
B.  Non  assumpsit  pleaded;  verdict  and  judgment  for  the  plaintiff. 
Writ  of  error  brought  in  the  Exchequer  Chamber. 

The  error  insisted  on  was  that  this  is  a  void  assumpsU,  here  being 
no  good  consideration,  for  except  B.  was  discharged,  C.  could  not 
be  chargeable. 

For  which  reason  Blencowe,  Powell,  and  Ward  were  of  opinion 
judgment  should  be  reversed,  but  Powis,  Nevill,  Lechmere,  and 
Treby  that  this  being  after  verdict,  they  should  do  what  they  could 
to  help  it;  to  which  end  they  would  not  consider  it  only  as  a  promise 
on  the  part  of  C,  for  as  such  it  would  not  bind  him  except  B.  was 
discharged;  but  they  would  construe  it  to  be  a  mutual  promise — ^viz., 
that  C.  promised  to  A.  to  pay  the  debt  of  B.  and  A.  on  the  other  side 
promised  to  discharge  B.,  so  that  though  B.  be  not  actually  dis- 
charged, yet  if  A.  sues  him,  he  subjects  himself  to  an  action  for  the 
breach  of  his  promise. 

The  judgment  was  affirmed. 
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WILSON  V.  COUPLAND 

In  the  King's  Bench,  182.1. 

[Reported  in  5  Bamewall  &  Alderson,  228] 

Assumpsit.  The  declaration  contained  two  special  counts,  and  a 
count  for  money  had  and  received,  and  an  account  stated.  Plea, 
general  issue.  At  the  l^rial  at  the  last  Guildhall  sittmgs,  before 
Abbott,  C.  J.,  the  facts  appeared  to  be  these:  The  defendants  were 
indebted  to  Taillasson  &  Co.  in  the  sum  of  £768,  upon  the  balance  of 
accounts,  for  money  had  and  received;  Taillasson  &  Co.  were  indebted 
to  the  plaintiffs  in  a  much  larger  amount;  and,  being  so,  they  enclosed 
to  the  plaintiffs  the  account  current,  rendered  to  them  by  the  defend- 
ants, accompanying  it  with  a  memorandum  at  the  foot,  transferring 
to  the  plaintiffs  the  balance  of  £768  then  due.  This  being  notified  to 
the  defendants,  a  long  correspondence  between  them  and  the  plaintiffs 
took  place,  and  in  the  result  the  defendants,  who  were  creditors  to 
the  amount  of  upward  of  £4000  of  Taillasson  and  Douasard  (two  of 
the  firm  of  Taillasson  &  Co.),  finding  that  they  could  not  set  off  the 
one  debt  against  the  other,  sent  to  the  plaintiffs  the  following  note, 
dated  August  14th,  1820:  ''Three  months  after  date  we  promise  to 
pay  Messrs.  WUson  &  Blanshard,  or  order,  seven  hundred  and  sixty* 
eight  pounds  due  to  Taillasson  &  Co.,  unless  otherwise  provided  for 
by  an  arrangement  with  Mr.  Colton,  in  St.  Lucia,  in  favor  of  Messrs. 
W.  &  B."  No  arrangement  was  afterward  made  in  St.  Lucia  in  favor 
of  Wilson  &  Blanshard,  but  Mr.  Colton,  in  St.  Lucia,  made  an  ar- 
rangement, and  got  the  following  receipt,  dated  September  12th, 
1820,  from  Taillasson  &  Co. : ''  We  acknowledge  to  have  received  from 
Messrs.  W.  Coupland  &  Co.  the  sum  of  seven  hundred  and  sixty* 
eight  pounds  sterling,  for  balance  of  account  due  to  us  on  the  thirty- 
first  December  last,  which  said  sum  is  to  be  deducted  from  the  balance 
of  account  due  to  them  by  Taillasson  and  Doussard  on  the  date 
aforesaid."  Abbott,  C.  J.,  was  of  opinion,  at  the  trial,  that  on 
August  14th,  1820,  the  defendants  were  to  be  considered  as  debtors 
to  the  plaintiffs  in  the  sum  of  £768,  to  be  paid  in  three  months,  sub- 
ject only  to  the  possibility  of  intermediate  arrangements  in  favor  of 
Wilson  &  Blanshard,  being  made  by  Mr.  Colton,  at  St.  Lucia,  and 
that  no  such  arrangement  having  been  made,  the  plaintiffs  were  en- 
titled to  recover  upon  the  count  for  money  had  and  received.  The 
plaintiffs  accordingly  had  a  verdict.    And  now 
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Marryat,  by  leave,  moved  to  enter  a  nonsuit. 

Abbott,  C.  J.  I  was  not  free  froni  dpubt  at  the  trial,  but  I  am  now 
satisfied  that  the  verdict  is  right.  The  facts  are  these:  The  plaintiffs 
were  creditors,  and  the  defendimts  debtors,  ,to  Taillasson  A  Co.; 
and,  by  the  consent  of  all  parties,  an  arrangement  was  made  that  the 
defendants  should  pay  to  the  plaintiffs  the  debt  they  owed  to  Taillas- 
son &  Co.,  and  as  the  demand  of  TaiUasson  &  Co.  on  the  defendants 
wad  for  money  had  and  receivcid,  it  seems  to  me  that  the  defendants, 
by  acceding  to  this  arrangement,  made  themselveB  liable  for  money 
had  and  received  to  the  use  of  the  plaintiffs.  Thus  the  case  sttuids 
independently  of  the  note.  But  it  seems  to  me  that  the  note  makes 
no  difference,  for  although  it  might,  perhaps,  be  at  first  conditional, 
yet  afterward  the  condition  ceasing,  it  became  an  absolute  promise, 
and  if  so,  the  defendants  have  absdiutely  acceded  and  are  liable  to 
the  consequences  of  the  arrangement. '  The  verdict,  therefore,  is 
rig^t. 

Batlbt,  J;  The  l^al  effect  of  what  has  taken  place  is  this:  Coup- 
land  &  Co.  are  indebted  to  TaiUassoli  A  Co.  to  the  amount  of  £768 
for  money  had  and  received.  The  latter  being  indebted  to  the  plain- 
tiffs, a  bargain  takes  place  by  which  Taillasson  &  Co.  agree  that  the 
money  had  and  received  by  the  defendants  to  their  use  shall  be 
money  had  and  received  to  the  use  of  the  plaintiffs.  To  this  arrange- 
ment the  defendants  assent.  Then  their  assent  makes  them  debtors, 
and  liable  to  an  action  of  money  had  and  received  to  the  use  of  the 
plaintiffs.  The  agreement  of  August  14th  seems  to  me  to  be  absolute 
and  not  conditional.  It  is  in  effect  on  agreement  to  give  the  de- 
fendants three  months  in  which  to  pay  the  balance,  whieh  is  an 
advantage  to  them;  and  the  defendants  agree  to  pay  it  then  in  Eng- 
land, imless  the  plaintiffs  are,  in  the  mean  time,  paid  in  the  West 
Indies.  That  is,  as  it  seems,  to  me,  an  absolute  promise.  I  am, 
therefore,  of  opinion  that  this  action  is  maintainable,  and  that  there 
ought  to  be  no  rule. 

HoLRt)TD,  J.,  concurred. 

Best,  J.  A  chose  in  action  is  not  assignable  without  the  consent 
of  all  parties.  But  here  all  parties  have  assented,  and  from  the  mo- 
ment of  the  assent  of  the  defendants;  it  seems  to  me  that  the  balance 
of  £768  became  money  had  and  received  to  the  plaintiffs'  use.  It  is 
said  that  the  promise  was  conditional.  That  may,  perhaps,  be  doubt- 
ful, but  supposing  it  to  be  conditional,  the  event  has  happened  upon 
which  it  became  absolute. 
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WHARTON  V.  WALKER 

In  the  King's  Bench,  1825 
[Reported  in  4  Bamewall  &  Cresswell,  163] 

AssxTMPSiT  for  money  had  and  received,  and  on  an  account  stated. 
Plea,  rum  assumpsit.  At  the  trial  before  the  recorder  of  Chester,  at 
the  last  summer  assizes  for  that  city,  it  appeared  that  one  Lythgoe 
was  indebted  to  the  plaintiff  in  the  sum  of  £4  5s.,  and  gave  the  plaintiff 
an  order  upon  the  defendant,  who  was  his  tenant,  to  pay  that  sum 
out  of  the  next  rent  that  became  due.  The  plaintiff  transmitted  the 
order  to  the  defendant,  but  had  not  any  direct  communication  with 
him  upon  the  subject.  When  the  next  rent  became  due  and  was 
demanded  by  Lythgoe,  the  defendant  produced  the  order,  the  amount 
of  which  he  promised  to  pay  to  the  plaintiff,  and  paid  Lythgoe  the 
difference  between  that  and  the  sum  due  for  rent,  and  thereupon 
Lythgoe  gave  him  a  receipt  for  the  whole  sum.  Upon  this  evidence 
the  learned  judge  nonsuited  the  plaintiff,  but  gave  the  plaintiff  leave 
to  move  to  enter  a  verdict  for  the  sum  claimed.  A  rule  was  accord- 
ingly obtained  in  Michaelmas  Term,  against  which 

J.  WiUiams  now  showed  cause. 

Batlet,  J.  The  case  of  Wilson  v.  Coupland  is  very  distinguish- 
able from  the  present.  There  the  defendants  were  originally  indebted 
to  Taillasson  &  Co.  for  money  had  and  received,  and  Taillasson  & 
Co.  were  indebted  to  the  plaintiffs,  and  with  the  consent  of  all  parties 
it  was  arranged  that  the  plaintiffs  should  take  the  defendants  as  their 
debtors.  By  that  arrangement  the  demand  against  Taillasson  & 
Co.  was  extinguished,  and  the  defendants  having  been  indebted  to 
them  for  money  had  and  received,  it  was  held  that  the  plaintiffs  might 
recover  in  that  form  of  action.  In  the  present  case  no  money  was  ever 
had  and  received  by  the  defendant  to  the  use  of  any  person,  which 
objection  existed  in  Israel  v.  Douglas,  and  has  caused  the  propriety 
of  that  decision  to  be  since  doubted.  But  there  is  another  objection 
in  the  present  case.  If  by  an  agreement  between  the  three  parties, 
the  plaintiff  had  undertaken  to  look  to  the  defendant  and  not  to  his 
original  debtor,  that  would  have  been  binding,  and  the  plaintiff  might 
have  maintained  an  action  on  the  agreement,  but  in  order  to  give 
him  that  right  of  action  there  must  be  an  extinguishment  of  the  in- 
termediate debt.    No  such  bargain  was  made  between  the  parties  in 
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this  case.  Upon  the  defendant's  i^fusmg  to  pay  the  i^bintiff,  the 
latter  might  still  sue  Lythgoe^  and  this  brings  the  case  within  Cuxon 
V.  Chadley.^  Upon  these  two  grounds,  that  the  debt  from  Lythgoe 
to  the  plaintiff  was  not  extinguishedi  and  that  the  defendimt  has 
not  received  money  to  the  use  of  the  plaintiff,  I  am  of  opinion, 
that  the  count  for  money  had  and  received  cannot  be  supported; 
and  the  first  objection  applies  equally  to  the  count  upon  an  accoxmt 
stated.  The  rule  for  setting  aside  the  nonsuit  must,  therefore,  be 
discharged. 

LiTTLEDALE,  J.  I  am  of  opinion  that  the  nonsuit  was  right.  Upon 
the  facts  proved  at  the  trial  this  cannot  be  considered  as  money  had 
and  received  to  the  use  of  the  defendant.  As  to  the  account  stated, 
it  cannot  be  said  that  this  was  an  account  stated  of  money  due  and 
owing  to  the  plaintiff,  for  it  was. due  and  owing  to  Lythgoe.  Again, 
the  original  debt  due  from  Lythgoe  was  not  extinguished.  In  the 
supposed  case  put  by  Bul}er,  J.,  in  Tatlock  v.  Harris  the  extinguish- 
ment of  the  original  debt  was  an  ingredient;  and  in  Com.  Dig.  tit. 
Action  upon  the  Case  upon  Assiunpsit  (B.  3),  it  is  said  that  ''the 
discharge  of  a  debt  is  a  good  consideration  for  a  promise; ''  and  in  Wil- 
son V.  Couplaixd  that  consideration  existed.  In  the  present  case, 
even  if  the  parties  had  met  and  agreed,  and  the  debt  from  Lythgoe 
had  been  dischaiged,  still  no  money  having  been  received  by  the  de- 
fendant to  the  plaintiff's  use,  the  latter  must  have  declared  specially 
on  the  agreement,  and  could  not  have  recovered  in  this  form  of  action. 

Rvle  discharged} 


FAIRLIE  V.  DENTON  &  BARKER 
In  the  King's  Bench,  1828 

» 

[Reported  in  8  Bamewall  A;  Cresswell,  395] 

Assumpsit  for  money  had  and  received.  Plea,  non  assumpmi.  At 
the  trial  before  Lord  Tenterden,  0.  J.,  at  the  London  sitting?  after 
Hilary  Term,  1828,  the  following  appeared  to  be  the  facts  of  the  case.' 
By  articles  of  agreement  the  d^endants  and  one  E.  Peny  agreed  to 
grant  a  piece  of  land  tl^erein  described,  unto  S«  Crossland  &  J^  Stone- 
house,  who  agreed  to  build  on  the  same  land  twelve  brick  messuages 
or  dwelling-houses.    The  defendants  and  Perry  agreed  to  purchase 

'  3  B.  &  C.  591.  *  CoDcurriog  opinioii  of  Holrojd,  J.,  omittecLr-Eda. 
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from  Croealand  &  Stonehouse  a  yearly  rent-charge  of  £06  to  be 
charged  upon  the  said  messuages,  at  and  for  the  sum  of  £1200,  which 
said  sum  of  £1200  wa&  to  be  paid  to  Crossland  &  Stonehause,  or  to 
their  order  in  writing,  by  six  instalments,  at  specified  stages  in  the 
progress  of  the  buildings.  The  fifth  instalment  was  £180,  and  was 
to  be  paid  as  soon  as  the  plasterers'  work  should  be  finished.  The 
sixth  and  last  instalment  was  £240,  and  was  to  become  due  when 
each  of  the  twelve  messuages  should  be  painted,  papered,  and  colored, 
Iron  rails  and  iron  work  fixed,  and  in  all  respects  completely  fit  for  the 
reception  of  a  tenant. 

The  defendants  from  time  to  time  made  payments  on  account  of 
the  £1200  to  Crossland  &  Stonehouse,  aiid  the  latter  at  different 
times  gave  to  the  plaintiff  eight  orders  in  writing  on  the  defendants, 
for  several  sums  of  money,  amounting  in  the  aggregate  to  £499  10s. 
'  The  defendants  paid  the  sums  mentioned  in  the  first  five  ordera  only. 
Crossland  being  called  as  a  witness  stated  that  he  kept  a  book  in  which 
he  entered  all  moneys  received  by  him  of  the  defendants,  and  he  en- 
tered as  cash  payments  made  by  them  the  amount  of  the  several 
orders  given  by  him  and  Stonehouse  in  favor  of  the  plamtiff ;  and  he 
further  stated  that  the  defendants  k^pt  a  book,  in  which  there  were 
entries  corresponding  in  all  respects  with  his  own,  the  tViro  accounts 
having  been  frequently  checked  and  compared  with  each  other.    The 
defendant's  book  having  been  produced,  it  appeared  that  they  had 
charged  Crosedand  &  Stonehouse,  on  acicount  dl  tiie  orders  given  to 
the  plaintiff,  with  such  sums  only  as  they  had  actually  paid  the  plain- 
tiff.   Crossland  further  stated  that  after  all  these  orders  had  been 
given,  and  the  first  five  had  been  paid,  he  on  February  5th  applied 
to  the  defendants  for  a  f urthf^r  advance*    At  that  tipie  ithe  defendants 
had  advanced  to  Crossland  &  Stonehouse  including  the  sums  paid  in 
pursuance  of  their  orders  to  the  plaintiff^  £872,  and  the  plaintiff  had 
lodged  in  the  defendants'  hands  orders  of  Crossland  &  Stonehouse  to 
the  amount  of  £233.    They  refused  to  advance  Crossland  &  Stone- 
house any  further  sum,  aUeging  as  a  reason  for  their  refusal,  that 
there  was  upward  of  £200  due  to  the  plaintiff  on  the  orders  lodged 
with  them,  for  which  they,  the  defendants,  were  responsible.     The 
plaintiff  gave  no  evidence  to  show  that  at  the  time  when  this  conver- 
sation took  place  the  buil<&igB  were  in  such  a  state  of  forwaitlness 
as  to  entitle  Crossland  &  Stonehouse  to  a  larger  sum  than  that  ^v^hich 
had  already  beeh  advanced  to  than  by  the  defendants;  and  it  after- 
ward appeared,  in  the  course  of  the  defendants'  evidence,  that  the 
buildings  w^e  not  only  not  completed  on  February  5th,  but  it  was 
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at  least  doubtful  whether  the  plasterers'  work  had  been  done  so  as  to 
entitle  Croesland  &  Stonehouse  to  the  fifth  instalment.  The  defend- 
ants afterwaixl  paid  to  Crossland  &  Stonehouse  the  further  sum  of 
£95,  which,  together  with  the  siuns  paid  by  them,  and  the  simi  of 
£233,  which  the  plaintiff  claimed  to  be  pmd  to  them  in  pursuance  of 
their  orders,  would  make  up  the  full  sum  of  £1200  which  was  to  be- 
come due  to  Crosdland  &  Stonehouse  when  the  buildings  should  be 
completed.^ 

Lord  Tenterden  directed  the  jury  to  find  a  verdict  for  the  i^aintiff, 
if  from  the  evidence  they  thought  that  the  defendants  had  ever  ac- 
knowledged that  they  held  in  their  hands  money  for  the  plaintiff; 
but  he  reserved  liberty  to  the  defendants  to  move  to  enter  a  no]!isult, 
if  the  verdict  should  be  against  them.  A  verdict  having  been  found 
for  the  plaintiff,  a  rule  nisi  for  entering  a  nonsuit  was  obtained  by 
Sir  James  Scarlett  in  last  Easter  Term. 

Lord  ITenterden,  C.  J.  It  is  a  general  rule  of  law,  that  a  chose 
in  action  cannot  be  assigned.  There  is,  however,  an  exception  to 
that  rule.  It  has  been  held  that  where  it  has  been  admitted  and 
agreed  beyond  dispute  that  a  defined  and  ascertained  sum  is  due 
from  A.  to  B.,  and  that  a  larger  sum  is  due  f rpm  C.  to  A.,  and  the 
three  agree  that  C.  shall  be  B.'s  debtor  instead  of  A.,  and  C.  promises 
to  pay  B.  the  amount  owing  to  him  by  A.,  an  action  will  lie  by  B. 
against  C  Here,  at  the  time  when  the  defendants  were  supposed  to 
have  admitted  that  they  were  responsible  to  the  plaintiff,  there  was 
not  any  defined  and  ascertained  sum  due  from  them  to  Crossland 
&  Stonehouse.  Crossland  then  asked  the  defendants  for  a  further 
advance,  whi(ih  they  refused,  because  they  held  orders  in  favor  of 
the  plaintiff  for  payment  of  more  than  £200.  But  nan  condai  that 
that  sum  was  then  due  from  them  to  Crossland  &  Stonehouse.  It 
might  afterward  have  been  to  become  due  in  the  progress  of  the  work, 
which  was  not  at  that  time  completed.  It  lay  upon  the  plaintiff,  in 
order  to  bring  himself  within  the  cases  which  form  exceptions  to  the 
general  rule,  to  show  that  at'the  time  when  the  defendants  are  sup- 
posed to  have  promised  to  pay  him  the  debt  owing  to  him  by  Cross- 
land  &  Stonehouse  there  was  a  debt  ascertained  to  be  due  to  them 
from  the  defendants.  Not  having  done  so,  he  has  not  brought  him- 
self within  the  exception  to  the  g^ieral  rule,  and,  therefore,  the  rule 
for  a  nbnsuit  must  be  made  absolute. 

Rule  absolute,  ; 

^  A  portion  of  the  statement  of  faota  hasbaon  omitted.— rEds. 
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CORBETT  V.  COCHRAN 
In  the  Court  of  Appeals  of  South  Carolina,  1836 

[Reported  in  3  Hill,  41] 

CuBiA,  per  Eable,  J.^  The  caae  made  on  the  trial  below  seems  to 
be  this:  Mrs.  Pellott  being  indebted  to  the  plaintiff  in^the  sum  of 
$407.69)  on  a  book  account  for  merchandise,  and  the  account  being 
presented  to  her  for  payment,  the  defendant  came  to  the  plaintiff, 
produced  the  account,  and  assumed  to  pay  it  in  consideration  that 
she  should  be  discharged  from  the  debt.  Her  account  was  accord- 
ingly credited  in  full,  and  the  amount  was  charged  to  the  defendant 
by  his  own  direction.  In  the  argument  here  a  question  has  been 
raised  whether  Mrs.  Pellott  was  privy  to  the  arrangement  by  which 
the  defendant  assumed  the  payment  of  her  debt,  and  whether  the 
credit  discharging  her  was  entered  with  the  knowledge  and  by  the 
direction  of  the  defendant.  Both  these  were  questions  for  the  juiy. 
It  was  only  on  proof  of  both  that  the  liability  of  the  defendant  arose. 
And  I  think  that  the  jury  were  warranted  in  the  conclusion,  that  the 
defendant,  when  he  exhibited  Mrs.  Pellott's  account,  and  assumed 
the  payment  of  it,  came  from  her  and  with  her  assent  for  that  purpose. 
And  also  that  the  credit  given  to  her  on  the  books  was  by  the  direc- 
tion of  the  defendant,  and  in  pursuance  of  the  agreement  with  him, 
for  his  undertaking  was  to  pay  her  debt  in  consideration  that  she 
should  be  discharged. 

DbSaussure,  Johnson,  Gantt,  O'Neall,  Johnston,  Butleb, 
and  Richardson  oonciured. 


LIVERSIDGE  v.  BROADBENT 

In  the  Exchequer,  1859 

[Reported  in  4  Hurlstone  &  Norman's  Reports,  603] 


At  the  trial  before  Willes,  J.,^  at  the  last  Yorioshire  Assises,  it  ap- 
peared that  the  defendant  had  contracted  with  a  builder,  named 
Clcpham,  for  the  erection  of  some  cottages  at  Wetherby.    Clapham 

^  Portion  only  d  opinion  printed. — ^Eds. 
'Statement  of  pleadings  omitted. — ^Eds. 
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being  indebted  to  the  plaintiff,  who  was  a  timber  merchant,  had 
accepted  two  bills  of  exchange  drawn  by  the  plaintiff  on  him.  One. 
of  these  bills,  which  was  for  £60,  became  due  on  September  18th, 
1858,  and  was  dishonored;  the  other  bill,  which  was  for  £53  ISs., 
was  not  due  until  October  15th  following.  The  plaintiff,  requiring 
some  security  for  his  debt,  proposed  to  Clapham  that  the  defendant 
shotdd  guarantee  the  payment,  and  on  Septonber  22d  the  plaintiff 
and  Clapham  went  to  the  defendant,  when  the  following  document 
was  signed: 

'' Wbthebby,  September  22,  1858. 

''  I  hereby  agree  to  authorize  Mr.  Stephen  Broadbent,  of  Wetherby, 
to  pay  to  Mr.  W.  Liversidge,  or  his  ord^,  the  sum  of  £113  13^.,  the 
amount  of  two  acceptances,  together  with  the  expenses  on  the  bills 
and  interest  thereon,  toward  my  account  for  building  the  cottages 
at  Wetherby;  Mr.  Broadbent  to  debit  my  account  with  the  above 
money:  also  Mr.  Liversidge's  receipt  to  Mr.  Broadbent  I  acknowledge 
shall  be  binding  between  myself  and  Mr.  Broadbent  in  the  contract. 

'' WnuuAM  Clapham. 

'' Acknowledged,  Stbfhjsn  BbOadbent." 

It  was  objected,  on  the  part  of  the  defendant,  that  the  agreement 
was.no  extinction  of  the  debt  due  from  the  defendant  to  Clapham, 
and,  conseqtiently,  there  was  no  consideration  for  the  promise.  Hie 
learned  judge  directed  a  nonsuit,  reserving  leave  to  the  plaintiff  to 
move  to  enter  the  verdict  for  him. 

Pollock,  C.  B.  We  are  all  of  opinion  that  the  rule  ought  to  be 
discharged.  Looking  at  the  document  alone,  I  do  not  know  what 
passed,  but  there  was  evidence  that  Liversidge,  the  plaintiff,  wanting 
some  security  for  a  bill  of  exchange  which  was  overdue,  and  for 
another  bill  which  was  about  to  become  due,  got  Clapham,  his  debtor, 
to  sign  this  paper:  ''I  hereby  agree  to  authorize  Mr.  Stephen  Broad- 
bent, of  Wetherby,  to  pay  to  Mr.  Liversidge,  or  his  order,  the  sum  of 
£113  138.,  the  amount  of  two  acceptances,  together  with  the  ex- 
penses on  the  bills  and  interest  thereon.*'  Now  the  mode  by  which 
Clapham  would  naturally  authorize  the  defendant  to  pay  the  money 
to  the  plaintiff  or  his  order  would  be  by  drawing  on  him  a  bill  of  ex- 
diange  payable  to  the  plaintiff's  order.  In  this  respect  the  case 
differs  from  those  relied  upon  by  the  plaintiff.  The  document  goes 
on  "toward  my  account  for  building  the  cottages  at  Wetherby. 
Mr.  Broadbent  to  debit  my  account  with  the  money."  That  does 
not  mean  "instanter,"  so  as  to  transfer  the  debt,  but  '^  debit  my 
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account  with  the  money  when  you  have  paid  it."  AH  that  the  de« 
fendant  does  is  to  add  the  word  ''acknowledged/'  with  his  si(piature, 
which  may  only  mean  that  he  has  received  t^e  agreement,  and  that 
when  he  gets  the  authority  he  will  act  upon  it.  I  cannot  see  that 
there  is  any  distinct  agreement  whatever,  at  least -to  the  effect  stated 
in  the  first  count.  The  debt  due  from  Clapham  to  the  plaintiff  is 
not  extinguished)  and  there  is  nothing  in  the  document  to  prevent 
the  plaintiff  from  suing  Clapham  instanter  on  the  bilk  of  exchange. 
No  plea  founded  on  that  document  would  afford  any  defence  to  the 
action.  It  is  not  necessary  to  go  through  the  cases  cited  on  the  part 
of  the  plaintiff,  because  none  of  them  apply.  For  these  reasons  I 
think  that  the  learned  judge  was  right  in  dixiecting  a  nonsuit. 

Martin,  B.  I  am  of  the  same  opinion.  There  are  two  l^al  prin- 
ciples which,  so  far  as  I  know,  have  never  been  departed  from;  one 
is  that  at  common  law  a  debt  cannot  be  assigned,  so  as  to  give  the 
assignee  a  right  to  sue  for  it  in  his  own  name-,  except  in  the  case  of  a 
negotiable  instrument;  and,  that  being  the  law,  it  is  perfectly  clear 
that  Clapham  could  not  assign  to  the  plaintiff  the  debt  due  from  the 
defendant  to  him.  That  a  debt  may  be  assigned  in  equity  there  is 
no  doubt,  and  I  should  rejoice  if  the  scandal  did  not  exist  of  there 
being  one  rule  at  law  and  another  in  equity.  The  other  principle 
vrfaich  would  be  infringed  by  allowing  this  action  to  be  maintained,  is 
the  rule  of  law  that  a  bare  promise  cannot  be  the  foundati<m  of  an 
action  ex  nvdo  pacto  nan  <nitw  oelio.  Applyiiig  those  principles  to 
the  present  case,  I  am  clearly  of  opinion  that  the  action  cannot  be 
maintained.  The  document  begins,  ''I  h^eby  agree  to  authorize 
Mr.  Stephen  Broadbent,  of  Wetherby,  to  pay  to  Mr.  W.  Liversidge, 
or  his  order,  the  sum  of  £113  13«.''  That  is  nothing  more  than  an 
agreement  to  authorize  the  defendant  to  pay  to  the  plaintiff  or  some 
one  in  his  stead,  and  the  signature  of  the  defendant  has  no  other 
meaning  than  that  pointed  out  by  the  Lord  Chief  Baron.  Never- 
theless, I  will  assume  that  the  defendant  did  promise  to  pay  the  money 
to  the  plaintiff ,  then  there  is  the  objection  of  a  want  of  consid^-ation 
to  support  the  promise.  The  document  goes  on,  "Mr.  Broadbent 
to  debit  my  account  with  the  above  money/''  If  I  thought  that 
meant  this,  "You  may  now  take  a  pen  and  write  down  £113  13<.  to 
my  debit,  and  thereby  extinguish  so  much  of  jrour  debt,"  I  should 
^  agree  with  the  plaintiff's  counsel.  But  that  is  not  the  meaning  of  the 
document.  The  following  words  "also  Mr.  Liversidge's  receipt  to 
Mr.  Broadbent  I  acknowledge  shall  be  binding  between  myself  and 
Mr.  Broadbent  in  the  contract,"  clearly  show  that  the  real  meaning 
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is — viz.,  that  when  the  defendant  has  paid  the  money  to  the  plaintiff 
and  got  his  receipt  for  it,  then,  and  not  before,  he  is  to  debit  Clap- 
ham's  account  with  the  money  so  paid.  No  doubt  a  debtor  may,  if 
he  thinks  fit,  promise  to  pay  his  debt  to  a  person  other  than  his 
creditor,  and  if  there  is  any  consideration  for  the  promise  he  is  bound 
to  perform  it.  But  here  there  wiis  none  whatever.  There  was  no 
agreement  to  give  time,  or  that  the  debt  of  Clapham  should  be  ex- 
tinguished, no  indulgence  to  him  or  detriment  to  the  plaintiff.  There 
was  nothing  in  the  nature  of  a  consideration  moving  from  the  plain- 
tiff to  the  defendant,  but  a  mere  pn^nise  by  the  defendant  to  pay 
another  man's  debt.  No  doubt  there  are  cases  in  which  the  courts 
have  been  desirous  to  give  their  sanction  to  arrangements  of  this 
kind.  Among  others  Lilly  v.  Hays,  5  A.  A  E.  548,  was  cited.  But 
in  that  case  the  defendant  had  a  siun.  of  money  in  his  hands  which  he 
admitted  that  he  held  for  the  plaintiff's  use,  and  promised  to  pay  to 
him,  so  that  he  was  in  the  situation  of  an  agent  for  the  plaintiff,  and 
on  that  ground  it  was  held  the  plaintiff  might  recover  it  as  money 
received  to  his  use.  The  same  observation  applies  to  the  case  of 
Walker  v.  Rostron,  9  M.  &  W.  411.  There  the  agent  for  the  pur- 
chaser of  goods  undertook,  by  an  agreement  to  which  the  vendor 
and  purchaser  were  also  parties,  to  pay  bills  of  exchange,  given  for 
the  price  of  the  goods,  out  of  certain  specified  fundd  wMcfa  he  expected 
to  receive,  and  that  was  held  to  be  an  appropriation  of  the  funds, 
irrevocable  except  by  the  consent  of  all  parties.  The  same  principle 
I»evails  with  respect  to  bankers.  A  banker  is  in  the  position  of  a  per- 
son having  in  his  hands  the  money  of , another  which  he  is  at  any  mo- 
ment liable  to  be  called  upon  to  pay,  and  the  courts  have  grasped  at 
that  to  make  a  contract  between  the  batJcer,  his  customer,  and  a  third 
party,  for  the  payment  of  money  to  the  latter,  operate  as  a  transfer 
of  the  money,  so  that  an  action  for  mon^  had  and  received  can  be 
maintained  for  it.  Here  there  is  no  money  had  and  received  to  the 
use  of  the  plaintiff.  In  Israel  v.  Douglas,  1  H.  Black,  239,  there  was  a 
consideration  to  support  the  promise.  Here  there  is  nothing  more 
than  a  transfer  of  a  chose  in  action;  and,  without  violating  the  two 
rules  of  law  to  which  I  have  adverted,  this  action  cannot  be  main- 
tained. 
Rule  discharged.^ 
^  CaDCunJng  opinions  of  BnmweD,  B.,  and  Watson,  B.,  oaiitted.-*-Ed8 
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SCX)TT,  Administratrix,  v.  ATCHISON 

In  the  Suprane  Court  of  Texas,  1871-72 
[Reported  in  36  Texas,  76] 

Originallt  this  was  a  suit  brought  by  D.  B.  Morrell  as  plaintiff, 
against  the  appellee,  Atchison  and  others,  as  defendants.  The  ap- 
pellant mtervened,  and  the  matters  brought  to  this  Court  spring 
from  her  intervention,  and  are  stated  in  the  opinion.  It  does  not 
I4>pear  that  any  coercion  or  pressure  was  employed  by  Atchison  to 
influence  Mrs.  Scott's  acceptance  of  his  note  and  deed  of  trust  in  lieu 
of  Pye's;  on  the  contrary,  the  evidence  repelled  such  a  supposition. 

Walkbr,  J.  ''The  whole  subject-matter  now  presented  in  this 
case  is  simply  this  point:  In  May,  1862,  a.d.,  Confederate  money  was 
the  currency  in  circulation.  Atchison  purchased  the  tract  of  land 
in  controversy  from  James  B.  Fye,  for  about  $6000,  and  paid  there- 
for this  money,  reserving  a  balance  in  his  hands  with  which  to  take 
up  and  discharge  a  note  of  Pye  to  Noble,  and  a  note  from  Pye  to 
Mrs.  Sarah  Scott,  the  payment  of  each  of  which  was  secured  by  a 
lien  on  the  land.  William  Niblett,  Esq.,  the  son-in-law  and  attorney 
at  law,  whose  name  is  signed  to  intervenor  Scott's  petition,  agreed 
to  discharge  the  Pye  note,  in  consideration  of  Atchison's  note,  exe- 
cuted to  Mrs.  Scott,  payable  two  years  after  a  treaty  of  peace  between 
tiie  Confederate  States  and  the  United  States,  the  payment  to  be 
secured  by  deed  of  trust.  And  it  was  accordingly  done;  and  in  this 
way  Pye's  note  was  taken  up,  paid,  and  discharged,  and  the  trustee 
released  the  title  vested  in  him  to  Atchison."^ 

We  must  add  to  this  statement  of  the  case  that  the  appellant, 
Mrs.  Scott,  is  the  administratrix  of  her  husband's  estatCi  Ai^d  that  the 
money  sued  for  belongs  to  the  estate. 

The  question  then  arises,  is  the  obligation  of  Pye,  and  the  lien 
which  he  gave  upon  the  land  in  question  discharged?  It  is  not  dis- 
puted but  that  Pye  was  indebted  to  Mrs.  Scott  on  March  15th,  1861, 
in  the  sum  of  $2475.  This  was  a  valid  debt,  secured  upon  the  land, 
on  March  20th,  1862,  when  Pye  sold  the  land  to  Atchison,  and,  as  a 
part  of  the  coneideration,  Atchison  assumed  to  pay  the  same,  under 
the  following  clause  in  his  deed  from  Pye :  "  And  for  further  considerar 

^  TMb  statement  was  adopted  from  the  brief  of  appellees.  Portions  of  opinion 
omitted. — ^Eds. 
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tion  the  said  Daniel  D.  Atchison  does  hereby  assume  the  payment  of 
a  certain  promissory  note,  for  the  sum  of  $2475  with  interest  thereon 
at  the  rate  of  12  per  centum,  from  February  9th,  1861,  a.i>.,  due  Feb* 
ruary  9th,  1862,  and  executed  by  James  B.  Pye,  on  March  15th,  1861, 
to  Sarah  Scott  of  Grimes  County,  and  secured  by  deed  of  trust  on 
the  tract  of  land  herein  conveyed  to  said  Atchison,"  etc. 

At  page  217,  1  Parsons  on  Contracts,  the  author  informs  us  that 
the  term  novation  is  derived  from  the  civil  law,  where  it  forms  an 
important  topic.  The  term  delegation  also  belongs  to  the  civil  law, 
and  herein  we  find  the  true  definition  of  the  transaction  between  these 
parties. 

In  Pothier  on  Contracts,  vol.  i.,  top  page  444,  we  find  this  lan- 
guage: "Delegare  est  trice  sua  alium  reum  dare  credUori,  vel  cui  jueeerii, 
Del^^tion  is  a  kind  of  novation  by  which  the  original  debtor,  in 
order  to  be  liberated  from  his  creditor,  gives  him  a  third  person  who 
becomes  obliged  in  his  stead  to  the  creditor,  or  to  the  person  ap* 
pointed  by  him.  It  results  from  this  definition,  that  a  delegation  is 
made  by  the  concurrence  of  three  parties,  and  that  there  may  be  a 
fourth.  There  must  be  a  concurrence,  first,  of  the  party  delegating — 
that  is,  the  ancient  debtor,  who  procures  another  debtor  in  his  stead; 
second,  of  the  party  delegated,  who  enters  into  an  obligation  in  the 
stead  of  the  ancient  debtor,  either  to  the  creditor  or  some  other  per- 
son appointed  by  him;  third,  of  the  creditor  who,  in  consequence 
contracted  by  the  party  delegated,  discharges  the  party  delegating. 
Sometimes  there  intervenes  a  fourth  party — ^viz.,  the  person  indicated 
by  the  creditor,  and  in  whose  favor  the  person  delegated  becomes 
obliged,  upon  the  indication  of  the  creditor,  and  by  the  order  of  the 
person  delegating." 

The  consent  which  the  creditor  gives  to  the  novation  of  the  debt 
being  equivalent,  so  far  as  regards  the  extinction  of  the  debt  to  a 
payment  of  it,  it  follows  that  only  those  to  whom  a  valid  payment 
may  be  made  can  make  a  novation  of  the  debt.  And  for  this  reason 
those  persons  who  were  under  legal  inability,  minors,  married  women, 
etc.,  cannot  make  a  novation^  and  apply  to  this  the  principle  of  the 
common  law,  that  guardians,  trustees,  administrators,  and  executors 
cannot  change  the  character  of  the  trust  funds  held  by  them,  without 
an  order  from  a  court  of  chancery  jurisdiction,  they,  too,  it  would 
seem,  should  not  be  allowed  to  make  a  novation  of  an  old  debt  for  a 
new  one.  Nor  will  courts  apply  the  doctrine  of  presumption,  to 
make  out  a  novation  or  delegation  which  does  not  clearly  appear; 
and,  says  Pothier,  the  reason  of  this  law  is,  that  a  person  shall  not 
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easily  be  presumed  to  abandon  the  rights  which  belong  to  hmi.  And 
as  a  novation  implies  an  abandonment  by  the  creditor  of  the  first 
claim  to  which  the  second  is  substituted,  it  is  not  to  be  easily  pre- 
sumed, and  the  parties  ought  expressly  to  state  it.  We  will  not  deny 
but  that  the  acts  of  parties  might  be  such  that  the  courts  would  hold 
that  the  novation  had  been  consummated.  But,  says  Pothier:  ''Un- 
less the  intention  evidently  appears,  a  novation  is  not  to  be  presumed; 
therefore,  if  I  attach  the  goods  of  Peter  in  the  hands  of  James,  and 
James  merely  undertakes  to  pay  the  money  due  from  me  to  Peter, 
without  any  expression  on  my  part  of  taking  the  security  for  the 
sake  of  Peter,  or  some  other  intimation  that  renders  it  evident  that 
I  intend  that  Peter  shall  be  discharged,  it  will  not  be  considered  as  a 
novation;  but  James  will  only  be  deemed  to  have  acceded  to  the 
obligation  of  Peter,  who  continues  bound  as  my  debtor.  This  was 
adjudged  by  an  arre^  (act)  of  the  Parliament  of  Toulouse  reported  by 
Catelan,  vol.  ii.,  page  5,  ch.  38;'' 

Let  us,  so  far  as  these  principles  are  apphcable,  apply  them  to 
this  case.  There  was  doubtless  a  concurrence  between  I^e  and 
Atchison,  the  del^ant  and  the  delegate;  but  was  there  any  contem- 
poraneous concurrence  of  Mrs.  Scott,  the  creditor,  in  the  arrange* 
ment?  Has  there  ever  been  such  a  concurrence?  Apply  the  maxim 
*^  consensu  animo.'* 

This  kind  of  contract,  like  all  others,  to  be  binding,  must  be  con* 
sensual.  It  was  not  until  June  19th,  1862,  that  Atchison  entered 
into  the  arrangement  with  Niblett,  the  appellant's  attorney,  under 
which  he  claims  to  have  extinguished  Pye's  debt  to  Mrs.  Scott.  And 
how  was  this  accomplished,  if  at  all? 

This  court  has  decided  at  the  present  term  that  an  attorney  has 
no  power  to  change  the  seciuities  of  his  client,  unless  he  be  the  at- 
torney in  fact,  specially  authorized  so  to  do,  imder  a  power.  And 
that  payments  made  to  attorneys,  administrators,  executors,  and 
guardians,  in  Confederate  money,  do  not  extinguish  the  debt,  we 
have  more  than  once  decided.  If,  then,  the  payment  had  been  made 
in  Confederate  money  to  Niblett,  it  would  not  have  extinguished  the 
debt;  no  more  would  it  when  made  to  Mrs.  Scott  herself,  if  the  debt 
were  a  part  of  the  assets  of  her  husband's  estate. 

But  let  us  look  at  the  nature  of  Atchison's  undertaking.  It  seems 
to  have  been  an  agre^nent  to  pay  $2879.25,  "twenty^our  months 
after  the  ratification  of  a  treaty  of  peace  between  the  United  States 
and  Confederate  States,  payaUe  in  whatever  may  then  be  the  l^al 
tender  currency  of  the  Confederate  States,  with  8  per  cent  interest 
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from  date. ''  It  appears  to  be  conceded  that  this  contract  is  void  from 
tmcertainty.  We  are  by  no  means  sure  that  we  should  adopt  this 
opinion,  were  it  necessary  to  give  it  such  equitable  construction  as 
the  rights  of  parties  in  a  given  case  might  demand;  and  we  say  that 
this  obligation  was  not  disdiarged  by  payment  in  Confederate  money 
to  Mrs.  Scott  as  administratrix  of  her  husband's  estate. 

There  has  been  a  'Hreaty  of  peaice,"  and  the  Confederate  States 
and  all  the  other  States  of  the  United  States  of  America  have  a  legal 
tender  currency;  and  we  think  it  by  no  means  a  foregone  conclusion 
that  the  contract  is  void  for  uncertainty;  but  it  is  perhaps  unneces- 
saiy  to  discuss  the  question  farther. 

Mr.  Parsons,  in  elucidating  the  subject  of  novation,  vol.  i.,  page  219, 
says:  "And  the  general  principles  in  relation  to  consideration  at- 
tach to  the  whole  transaction.  Thus,  to  give  to  the  transaction  its 
full  legal  efficacy,  the  original  liabilities  must  be  extinguished.  For  if 
the  debt  from  A.  to  B.  be  not  discharged  by  A.'s  promise  to  pay  it 
to  C.,  then  there  is  no  consideration  for  this  promise,  and  no  action 
can  be.  maintained  upon  it;  but  if  this  liability  be  discharged,  then  it 
is  a  sufficient  consideration." 

Was  Pye*s  liability,  then,  to  Mrs.  Scott,  which  was  valid  and 
binding — in  other  words,  a. legal  contract,  based  upon  a  good  con- 
sideration— discharged  by  Atchison's  promise,  which  we  are  at  one 
time  told  is  void  for  uncertainty?  And  again  we  are  told  that  the 
real  sum  and  substance  of  this  promise  was  to  pay  the  debt  in  Con- 
federate money,  which  was  accordingly  done.  Can  a  binding  legal 
contract  be  discharged  in  this  way,  by  the  promise  to  do,  or  the  actual 
performance  of  an  illegal  transaction?  We  think  not;  but  if  we  had 
any  doubt  as  to  the  correctness  of  our  opinions,  that  doubt  would  be 
set  at  rest  by  the  former  decisions  of  this  Court.  In  the  case  of 
Kleberg  v.  Bonds,  31  Texas,  612,  Caldwell,  J.,  delivering  the  opinion 
of  the  Court,  says:  ''It  has  been  repeatedly  ruled  by  this  Court,  that 
Confederate  money,  so  called,  cannot  be  considered. a  payment. 
True,  it  has  in  like  manner  been  held  that  an  executed  contract  will 
not  be  disturbed  when  Confederate  money  was  the  consideration." 
Ransom  v.  Alexander,  31  Texas,  443. 

''  In  the  case  of  an  administrator  receiving  a  debt  due  his  intestate's 
estate,  in  Confederate  money,  and  surrendering  the  evidence  of 
debt,  it  cannot  be  viewed  in  the  light  of  an  executed  contract.  The 
debt  still  remains  due,  and  may  be  collected  by  process  of  law,  be- 
cause the  debtor  is  boimd  to  know  that  an  absolute  payment  in  law- 
ful money  can  only  discharge  a  debt  sounding  in  dollars,  payable  to 
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any  one  acting  in  a  fiduciary  capacity."  We  adopt  the  doctrine  of 
this  case.  We  are  not  opening  up  an  executed  contract  where  Con- 
federate money  has  passed,  but  we  propose  to  enforce  a  good  con- 
tract which  has  not  been  executed — a  contract  in  no  respect  illegid 
was  that  of  Fye  with  Mrs.  Scott,  and  no  ill^al  contract  must  come 
in  the  way  of  its  execution. 

Wliat,  then,  is  the  present  status  of  the  parties?  We  hold  that 
Pye*8  obligation  to  Mrs.  Scott  has  never  been  discharged,  and  that 
it  is  a  yaUd  incumbrance  upon  the  land  that  Atchison  bound  himself 
to  Pye  to  pay  off;  that  the  debt  is  still  an  encumbrance  upon  the 
land;  and  that  subsequent  purchasers  of  the  land,  with  notice,  can- 
not take  it  discharged  of  the  encumbrance,  and  Pye's  deed  to  Atchi- 
son is  notice  to  all  who  claim  imder  or  through  it. 

Reversed  and  remanded.^ 

1  "Coming  to  ua  through  the  civil  law,  three  kinds  of  novation  are  reoogniaed: 
First.  When  the  debtor  and  creditor  remain  the  same,  but  a  new  debt  takes  the 
place  of  the  old  one.  Second.  Where  the  debt  remains  the  same,  but  a  new  debtor 
is  substituted.  Third.  Where  the  debt  and  ddi>tor  remain,  but  a  new  creditor  is 
substituted.  In  each  of  these  cases  the  extinguishment  of  the  old  debt  ooostitutes 
the  oonmderation  for  the  new  obligation,  and  has  always  been  held  to  be  sufficient. 
1  Bouvier  Institutes,  310;  2  Abbott  Law  Diet.  184;  Adams  v.  Power,  48  Miss.  450; 
1  Addison  Con.,  $  372,  et  acq.,  1  Parsons  Con.  217;  Clark  v.  BillingiB,  59  Ind.  508; 
McClellan  v.  Robe,  93  Ind.  298." 

Per  Niblack,  J.,  in  Parsons  v.  Tillman  (1884),  95  Ind.  452. 

See  further  on  the  general  subject,  Adams  v.  Power  (1873),  48  Miss.  450;  Kebo 
V.  Fleming  (1885),  104  Ind.  180;  Spycher  v.  Werner  (1889),  74  Wis.  456;  articfe 
by  J.  B.  Ames,  6  Harv.  Law  Rev.  184.^£ds. 


CHAPTER  X 

ACCORD  AND  SATISFACTION 

ALLEN  V.  HARRIS 

I 

In  the  Common  Pleas,  1696 
[Reported  in  1  Lord  Raymond,  122] 

Trover  for  a  waistcoat.  The  defendant  pleads,  that  the  plaintiff, 
in  consideration  that  the  defendant  at  the  special  instance  of  the 
plaintiff  assmned  to  pay  to  the  plamtiff  20«.  agreed  to  discharge  the 
defendant  of  this  trover,  etc.,  and  lays  mutual  promises  to  perform, 
etc.   The  plaintiff  demurs. 

Girdler  for  the  defendant. 

The  old  rule  was,  that  an  accord  with  satisfaction  ought  to  be 
pleaded  executed,  that  the  plaintiff  might  be  sure  of  something  for 
his  damages;  but  an  arbitrement  may  be  pleaded  without  perfonn- 
ance,  because  the  parties  may  have  reciprocal  remedies.  Then  it 
being  now  settled^  that  the  parties  may  have  actions  upon  mutual 
promises,  this  accord  may  be  pleaded,  though  not  executed,  because 
each  party  may  have  his  remedy.  2  Jones,  158;  Raym.  450;  Case  v. 
Barber;  2  Jones,  168;  Wickham  v.  Taylor.  Sed  nan  allocatur.  For, 
per  curiam,  if  arbitrement  be  pleaded  with  mutual  promises  to  per- 
form it,  though  the  party  has  not  performed  his  part,  who  brings  the 
action,  yet  he  shall  maintam  his  action;  because  an  arbitrement  is 
like  a  judgment,  and  the  party  may  have  his  remedy  upon  it.  But 
upon  accord  no  remedy  lies.  And  the  books  are  so  numerous,  that 
an  accord  ought  to  be  executed,  that  it  is  now  impossible  to  overthrow 
all  the  books.  But  if  it  had  been  a  new'^int,  it  might  be  worthy  of 
consideration.  Judgment  for  the  plamtiff.  See  15  Hen.  6;  Accord  1; 
3  Cro.  304;  Balston  v.  Baxter;  Hil.  7  Edw.  4,  p.  6;  Stile,  245, 252. 
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FORD  V.  BEECH 

In  the  Exchequer  Chamber,  1848 
[Reported  in  11  Queen's  Bench,  852] 

The  verdict  was  entered  up  as  directed  in  the  precedmg  judg- 
ment; and  judgment  was  entered  on  the  record,  with  a  considetalvm 
esty  ''that  the  plaintiff  take  nothing  by  his  said  writ,  but  that  he  be 
in  mercy,  etc.,  and  that  the  defendant  go  thereof  without  day,  etc.;" 
with  costs  for  defendant  against  plaintiff,  and  award  of  execution 
thereof. 

The  plaintiff  brought  error  in  the  Exchequer  Chamber;  assigning 
for  error,  generally^  that  judgment  ought  to  have  been  given  for  the 
plaintiff;  and  also  that  judgment  ought  to  have  been  given  for  the 
plaintiff  ''by  reason  of  the  non-performance  by  the  said  William 
Beech  of  the  promise  in  the  said  third  count  of  the  said  declaration 
mentioned;  that  the  said  finding  of  the  said  jury  on  the  said  eighth 
issue  joined  between"  etc.  "amounts  to  a  finding  in  favor  of  the  said 
John  Ford;  and  that  judgment  ought  to  have  been  given  accordingly. 
That  the  said  finding  is  imperfect,  uncertain,  and  argumentative, 
and  does  not  dispose  of  the  whole  of  the  said  issue;  and  that  no  judg^ 
ment  can  be  given  thereupon,  or  in  respect  thereof,  or  upon  the  said 
record  and  proceedings."  That  the  fifth  and  sixth  pleas  "are  not, 
nor  is  either  of  them,  sufiicient  to  bar  the  plaintiff  from  having  or 
maintaining  his  action  as  to  the  causes  of  action  to  which  those  pleas 
are  respectively  pleaded.  That  the  said  pleas  show  an  accord  only, 
without  satisfaction,  or  with  only  a  partial  satisfaction.  That  the 
said  pleas  attempt  to  set  up,  as  a  defence  to  the  causes  of  action  to 
which  they  are  pleaded,  an  accord  and  satisfaction  by  a  stranger  to 
those  causes  of  action.  That  the  said  pleas  attempt  to  set  up,  as  an 
answer  to  the  causes,"  etc.,  "the  payment  of  a  less  sum  than  the 
amount  which  they  profess  respectively  to  answer."   Joinder. 

The  case  was  argued  in  lisst  Michaelmas  vacation,  before  Wilde, 
C.  J.,  Maule,  and  E.  V.  Williams,  JJ.,  and  Parke,  Alderson,  Rolfe, 
and  Piatt,  B.  B. 

Parke,  B.,  in  this  vacation  (February  3d),  delivered  the  judg- 
ment of  the  Court. 

This  is  a  writ  of  error  brought  to  reverse  a  judgment  of  her  Maj- 
esty's Court  of  Queen's  Bench.    The  declaration  is  in  aswrnpsU^ 


VORD  v.   BSECH  1011 

and  oontained  five  counts.  The  first  count  is  upon  a  promissoiy 
note,  dated  May  28th,  1839,  made  by  the  defendant,  for  the  sum  of 
£140  and  interest,  payable  to  the  plaintiff  twelve  months  after  date; 
the  second  count  is  also  on  a  promissory  note,  made  by  the  defendant, 
for  the  siun  of  £200,  payable  with  interest  to  the  plaintiff,  two  years 
after  date.  It  is  unnecessary  to  advert  to  the  other  counts  in  the 
declaration,  or  to  the  pleadings  connected  with  them.  Judgment  has 
been  given  upon  them  for  the  defendant;  and  no  question  arises  in 
respect  of  that  judgment. 

The  defendant  pleaded,  to  the  first  count,  that  he  did  not  make 
the  note  therein  mentioned,  and  the  like  plea  to  the  second  count. 
Upon  these  pleas  issues  were  joined,  and  verdicts  have  been  found 
upon  them  for  the  plaintiff.  The  defenidant  also  pleaded,  to  both  the 
first  and  second  counts,  that,  after  the  making  of  the  notes  in  those 
counts  respectively  mentioned,  and  after  the  same  notes  respectively 
became  due,  it  was  agreed,  between  the  plaintiff,  the  defendant  and 
one  Alfred  Beech,  that  the  said  Alfred  Beech  should  and  would,  at 
the  request  of  the  plaintiff,  pay  to  the  plaintiff,  in  trust  for  Eliza- 
beth Beech,  the  sum  of  £200  for  her  own  sole  use  and  benefit,  or  the 
sum  of  £25  per  annum  so  long  as  the  siun  of  £200  should  remain  un- 
paid, which  sum  of  £25  should  be  paid  quarterly  as  therein  men- 
tioned; and  that  the  rights  and  causes  of  action  of  the  plaintiff  upon 
and  in  respect  of  the  said  two  several  notes  should  be  suspended  so 
long  as  the  said  A.  B.  should  continue  to  pay  the  said  sum  of  £6  58. 
every  quarter;  the  payments  to  commence  as  therein  set  forth.  The 
plea  proceeds  to  aver  that  the  said  A.  B.  duly  paid  the  annual  sum 
of  £25  quarterly  according  to  the  agreeiAent.  The  plaintiff,  in  his 
replication  to  this  plea,  traversed  the  all^tion  of  the  payments 
alleged  to  have  been  made  by  Alfred  Beech  of  the  annual  sum  of  £25; 
and  a  verdict  was  found  for  the  defendant  upon  the  issue'joined  upon 
that  traverse.  And,  judgment  having  been  given  by  the  Court  of 
Queen's  Bench  for  the  defendant  upon  the  verdict  so  found,  the  prech 
ent  writ  of  error  has  been  brought  to  reverse  that  judgment,  upon 
the  ground  that,  nan  obstante  veredicto  npoji  the  matters  in  that  plea, 
judgment  ought  to  have  been  given  for  the  plaintiff  upon  both  the 
first  and  second  counts.  The  plaintiff  has  brought  his  writ  of  error, 
praying  for  a  reversal  of  this  judgment. 

And,  upon  the  argument  before  us,  the  learned  counsel  for  the 
plaintiff  has  contended  that  the  plea  of  the  defendant  to  the  first  and 
second  counts  of  the  declaration  is  bad,  and  sets  forth  no  matter 
which  is  in  law  a  bar  to  his  right  of  recovery  upon  those  oouBt& 
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Upon  the  part  of  the  pkuntiff,  the  validity  of  the  agreement  m^itioned 
in  the  plea  is  not  denied;  but  it  has  been  insisted,  in  the  argument 
before  us,  that  the  agreement  does  not  in  point  of  law  operate  as  a 
suspension  of  the  plaintiff's  right  of  action  or  power  to  sue  for  the 
recovery  of  the  notes  mentioned  in  the  first  and  second  counts  in  the 
declaration;  and  that  the  plea,  which  sets  up  the  agreement  in  bar  of 
the  present  action,  is  bad,  and  furnishes  no  answer  to  the  action, 
although  such  agreement  may  give  the  defendant  a  claim  to  damages 
.by  reason  of  the  plaintiff  suing  in  breach  of  it.  The  defendant,  on 
the  other  hand,  has  contended  before  us  that  the  legal  operation  of 
the  agreement  is  to  suspend  the  plaintiff's  right  of  action  so  long  as 
A.  B.  shall  continue  to  make  the  quarterly  payments;  and  such  agree- 
ment has  therefore  been  well  pleaded  in  bar.  The  question  for  the  de- 
cision of  the  Court  is,  therefore,  what  is  the  legal  effect  of  the  agree- 
ment between  the  parties,  set  forth  in  the  plea;  that  is,  whether  the 
agreement  ox>erates  as  a  legal  suspension  of  the  plaintiff's  right  to  sue 
upon  the  notes  so  long  as  A.  B.  shall  continue  to  make  the  quarterly 
payments;  or  whether  the  effect  of  the  agreement  is  limited  to  the 
rendering  the  plaintiff  liable  to  an  action  for  damages  in  the  event  of 
his  suing  contrary  to  its  terms. 

In  adjudicating  upon  the  construction  and  effect  in  law  of  this 
agreement,  the  common  and  universal  principle  ought  to  be  applied; 
namely,  that  it  ought  to  receive  that  construction  which  its  language 
will  admit,  and  which  will  best  effectuate  the  intention  of  the  parties, 
to  be  collected  from  the  whole  of  the  agreement,  and  that  greater 
regard  is  to  be  had  to  the  clear  intent  of  the  parties  than  to  any  par- 
ticular words  which  they  jnay  have  used  in  the  expression  of  their 
intent.  And  applying  this  rule,  the  question  is,  what  sense  and  mean- 
ing must  be  given  to  the  word  '' suspended,"  used  by  the  parties. 
It  is  quite  clear  that  it  was  not  the  intention  of  the  parties  that  the 
agreement  should  have  the  effect,  from  the  moment  of  its  being 
signed,  of  .utterly  and  forever  and  in  all  events  extinguishing  the 
plaintiff's  claim  and  demand  upon  the  notes,  and  of  ever  maintain- 
ing an  action  for  the  recovery;  or,  in  other  words,  that  it  should 
operate  as  a  release  of  the  money  due  upon  them.  This  is  plain  from 
the  words  which  import  that  the  plaintiff  might  sue  upon  the  notes 
when  A.  B.  should  cease  to  make  the  quarterly  payments  mentioned 
in  the  agreement. 

It  is  a  very  old  and  well^-established  principle  of  law,  that  the 
right  to  bring  a  personal  action,  once  existing  and  by  act  of  the  party 
suspended  for  ever  so  short  a  time,  is  extinguished  and  discharged, 
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and  can  never  revive.  It  is  said  in  Piatt  v.  The  Sheriffs  of  London :  ^ 
''And  if  a  personal  thing  is  once  in  8U^)en8e,  or  the  person  of  a  man 
once  discharged  for  a  personal  thing  it  is  a  discharge  forever."  And 
in  Lord  North  v.  Butts  ^  it  is  said:  ''A  thing  personal  or  suspended^ 
or  action  personal  suspended  for  an  hour,  is  extinct  and  gone  forever, 
when  it  is  by  the  act  and  consent  of  the  party  himself  who  has 
the  thing  sufipended."  And  in  Woodward  v.  Lord  DarCy  '  it  is  said: 
''For  a  personal  action  once  suspended  by  the  act  or  agreement 
of  the  party  is  always  extinct  and  then  if  a  personal  thing  cannot 
be  had  but  by  action,  if  the  action  is  extinguished,  the  thing  itself 
is  extinguished."  The  principle  thus  laid  down  is  repeated  through- 
out the  text-books  of  authority,  and  recognized  and  applied  through 
a  long  course  of  deci^on.  And  in  Cheetham  v.  Ward  ^  it  is  sai<l  by 
E3nre,  C.  J.,  that  the  principle  is  "now  acknowledged,  that  where  a 
personal  action  is  once  suspended  by  the  voluntary  act  of  the  party 
entitled  to  it,  it  is  forever  gone  and  dischaiged." 

To  construe  the  agreement,  therefore,  to  <^)erate  as  a  legal  sus- 
pension or  bar  of  the  plaintiff's  right  to  sue  until  the  quarterly  pay- 
ments should  cease,  would  have  the  effect  of  precluding  him  from 
ever  suing  at  all,  and  of  giving  to  the  agreement  the  effect  of  an  im- 
mediate rdease  of  the  demand  upon  the  notes,  and  an  extinction  of 
the  debt.  It  follows  that  giving  such  meaning  and  effect  to  the  word 
.suspended,  used  in  the  agreement,  would  be  contrary  to  the  intention 
of  the  parties:  and  it  is  a  well-approved  rule  of  law  thait,  where  parties 
have  used  language  which  admits  of  two  constructions,  the  one  con- 
trary to  the  apparent  gaieral  intent  and  the  other  consistent  with  it, 
the  law  assumes  the  latter  to  be  the  true  construction. 

A  few  authorities  will  suffice  in  support  of  this  principle.  In  com- 
menting upon  Littleton,  §  560 — ^where  Littleton  says,  "If  therp  be 
brd  and  tenant,  and  the  tenant  grant  the  tenements  to  a  man  for 
term  of  his  life,  the  remainder  to  another  in  fee,  if  the  lord  grant  the 
services  to  the  tenant  for  life  in  fee,"  "the  services  are  put  in  sus- 
pense during  his  life.  But  the  heirs  of  the  tenant  for  life  shall  have 
the  services  after  his  decease."  Lord  Coke,  in  313a,  says:  "It  is  to 
be  observed,  that  albeit  a  grant,  as  hath  been  said,  may  enure  by  way 
of  release,  and  a  release  to  the  tenant  for  life  doth  wock  ap  absolute 
extinguishment)  whereof  he  in  the  remainder  shall  take  benefit,  yet 
the  law  shall  never  make  any  construction  against  th^  purport  of 
the  grant  to  the  prejudice  of  any,  or  against  the  meaning  of  the 

» Plowd.  35,  36.  .       ;  »2  Pyer,.  139  b.  140  a,  (39). 

» Plowd.  184.  *  1  Boe.  A  P.  630,  633. 
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^itfties  as  here  it  diould;  for  if  by  construction  it  should  enure  to  a 
TvlMse,  the  heirs  of  the  tenant  for  life  should  be  disherited  of  the 
f«t;  and  therefore  Littleton  here  saith,  that  the  heirs  of  the  grantee 
shall  have  the  seigniory  after  his  death/'  In  the  present  case,  if  the 
agreement  operates  as  a  release  by  reason  of  a  suspension  of  the  right 
of  action  by  the  act  of  the  party,  it  must  be  by  a  consequence  of 
law,  inasmuch  as  there  is  no  express  release;  and  in  Co.  litt.;  26tf, 
it  is  said:  ''a  release  in  law  shall  be  expounded  more  favorable,  ac« 
cording  to  the  intent  and  meaning  of  the  parties,  than  a  release  in 
deed,  which  is  the  act  of  the  party,  and  shall  be  taken  most  strongly 
against  himself."  The  general  rules  of  law  for  the  construction  of 
instruments  are  clearly  laid  down  by  Willes,  C.  J.,  in  Parkhurst  v. 
Smi^h,  lessee  of  Dormer,^  and  which  is  to  the  effect  that  greater  re- 
gard is  to  be  had  to  the  mtention  than  to  the  precise  words;  and  this 
rule  is  said  to  have  the  authority  of  Littleton,  Plowden,  Coke,  Hobart, 
and  Finch.  This  principle  is  recognized  and  adopted  by  Gibbs,  C.  J., 
in  Hutton  v.  Eyre;  '  and  it  is  also  stated  and  applied  by  Dallas,  C.  J., 
and  various  authorities  referred  to,  in  Solly  v.  Forbes; '  wherein  he 
states,  as  the  result  of  modem  authority,  that  the  Courts  look  '^  rather 
to  the  intention  of  the  parties  than  to  the  strict  letter;  not  suffering 
the  latter  to  defeat  the  former;"  and  he  observes  that,  if  a  deed  can 
"operate  two  ways,  one  consistent  with  the  intent  and  the  other  re- 
pugnant to  it.  Courts  will  be  ever  astute  so  to  construe  it  as  to  give 
effect  to  the  intent,^'  regard  being  had  to  ^'the  entire  deed;"  and  re- 
marks upon  the  fallacy  of  assuming  that,  '' wherever  the  word  re- 
lease is  made  use  of,  it  must  operate  absolutely  and  imconditionally," 
though  followed  by  words  of  qualification. 

Appl3ring  the  rules  of  construction  before  referred  to  to  the  present 
case,  and  in  order  best  to  effectuate  the  intention  of  the  parties,  it  is 
necessary  to  construe  the  agreement  to  mean  that  the  plaintiff  agreed 
to  forbear  his  suit  until  the  quarterly  payment  should  cease  to  be 
made;  and  that  the  effect  of  such  agreement  on  his  part  was,  not  to 
suspend  his  right  of  action  in  the  meantime,  but  to  subject  him  to  an 
action  for  damages  in  the  event  of  his  suing  contrary  to  his  agree- 
ment. 

The  general  doctrine  of  suspension  of  personal  actions  appears  to 
be  applicable  to  cases  where  persons  have,  by  their  own  acts,  placed 
themselves  in  circumstances  incompatible  with  the  application  of 

» WiUes,  327,  332. 

*  6  Taunt.  289,  295,  6;  S.  C.  1  Marah.  603,  607,  8. 

'  2  Br.  &  B.  38,  48. 
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the  ordinary  legal  remedies;  the  cases  generally  referred  to  in  the 
books  being  where  the  party  to  pay  and  to  receive  have  become  iden- 
tical, or  where  the  same  person  was  necessary  to  be  joined  at  once 
both  as  plaintiff  and  defendant,  which  by  law  cannot  be;  such  as  a 
creditor  making  his  debtor  his  executor,  or  a  debtor  making  his  credi* 
tor  executor,  or  debtor  and  creditor  marrying,  or  similar  cases  of  in- 
capacity to  sue;  as  to  which  the  authorities  are  numerous;  see  Co. 
Litt.  2646,  also  Butler's  note  i6.  (209),  Woodward  v.  Lord  Darcy,^ 
Sir  J.  Nedham's  Case,*  Dorchester  v.  Webb,*  Wankford  v.  Wank- 
ford,*  Freakley  v.  Fox,*  2  Williams  on  Executors,  1124.* 

The  only  case  in  which  a  covenant  or  promise  not  to  sue  is  held  to 
be  pleadable  as  a  bar,  or  to  operate  as  a  suspension,  and  by  conse- 
quence a  release  or  extmguishment  of  the  right  of  action,  is  where 
the  covenant  or  promise  not  to  sue  is  general,  not  to  sue  at  any  time. 
In  such  cases,  in  order  to  avo)d  circuity  of  action,  the  covenants  may 
be  pleaded  in  bar  as  a  release,  note  (1)  to  Fowell  V/  Forrest,^  for  the 
reason  assigned,  that  the  damages  to  be  recovered  in  an  action  brought 
for  suing  contrary  to  the  covenant  would  be  equal  to  the  debt  (Smith 
V.  Mapleback,)^  or  sum  to  be  recovered  in  the  action  agreed  to  be 
forborne.  Accordingly,  in  Deux  v.  Jefferies,^  in  debt  on  obligation, 
the  defendant  pleads  that  the  plaintiff  covenanted  that  he  would 
not  sue  before  Michaelmas;  it  was  resolved,  upon  demurrer,  for  the 
plaintiff,  for  that  it  was  only  a  covenant  not  to  sue,  and  should  not 
enure  as  a  release,  nor  could  be  pleaded  in  bar,  but  the  party  was  put 
to  his  writ  of  covenant,  if  sued  before  the  time.  '^But  if  it  had  been 
a  covenant  that  he  would  not  sue  it  at  all,  there  peradventure  it 
might  enure  as  a  release,  and  to  be  pleaded  in  bar,  but  not  here;  for 
it  never  was  the  intent  of  the  parties  to  make  it  a  release."  And  there 
are  other  authorities  to  the  like  effect.  The  agreement  in  the  pres- 
ent case,  though  not  under  seal,  being  founded  upon  a  good  considera- 
tion, may  be  argued  to  be  equivalent  in  effect  to  a  covenant,  but  can- 
not have  a  greater  effect;  and,  in  the  modem  case  of  Thimbleby  v. 
Barron,^^  it  was  held  that  a  covenant  not  to  sue  for  a  limited  time  for 
a  simple  contract  debt  could  not  be  pleaded  in  bar  to  an  action  for 
such  debt.  In  that  case  the  plaintiff  had  covenanted  that  he  would 
not,  before  the  expiration  of  ten  years,  demand  or  compel  payment 
of  certain  sums  of  money,  nor  would  take  any  means  or  proceedings 

» Plowd.  184.  « 8  Rep.  135a.  » Cro.  Car.  372. 

« 1  Salk.  209.  •  9  B.  <fc  C.  130.  •Ed,  4. 

'  2  Wms.  Saund.  47  gg.  M  T.  R.  441,  446.  •  Cro.  EKis.  352. 

»3M.&W.210. 
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for  obtaining  possession  or  receipt  of  the  same.  Lord  Abinger,  C.  B., 
said:  ''The  breach  of  the  agreement  to  forbear  suing  renders  the 
party  liable  in  damages,  but  it  is  not  pleadable  in  bar: "  and  Parke,  B., 
said:  ''The  books  are  full  of  authorities"  against  the  defendant,  and 
referred  ^  to  Ayloffe  v.  Scrimpshire:  ^  judgment  for  plaintiff.  In 
1  Roll.  Abr.  939,  Tit.  Extinguishment  (L),  plea  2,  it  is  said  that,  if 
the  obligee  covenant  not  to  sue  the  obligor  before  such  a  day,  and, 
if  he  do,  that  the  obligor  shall  plead  this  as  an  acquittance,  and  that 
the  obligation  shall  be  void  and  of  none  effect,  this  is  a  suspension  of 
the  debt,  and  by  consequence  a  release.  It  must  be  observed  that  in 
that  case  it  was  expressly  covenanted  that,  in  the  event  of  the  cove- 
nantor suing  upon  the  obligation  contrary  to  his  covenant,  the  obliga- 
tion should  be  void,  and  that  the  obligor  or  covenantor  should  plead 
the  covenant  as  an  acquittance,  which,  by  consequence,  was  a  re- 
lease; the  covenant  in  that  case  therefore  went  much  beyond  a  mere 
covenant  not  to  sue.' 

By  holding  the  plea  in  question  a  valid  bar,  injustice  would  be 
done  to  the  plaintiff,  who  would  lose  his  demand  upon  the  notes, 
contrary  to  the  intention  of  the  parties;  but,  by  construing  the  agree- 
ment not  to  operate  as  a  suspension  of  the  plaintiff's  right  of  action 
upon  the  notes,  but  as  giving  a  remedy  to  the  defendant  by  a  cross 
action  to  recover  damages  to  the  extent  of  the  injury  sustained  by 
the  defendant  by  the  plaintiff  suing  in  breach  of  the  agreement,  no 
injustice  is  done  to  the  defendant. 

Nor  is  such  a  construction  inconsistent  with  the  class  of  authorities 
in  which  matters  were  allowed  to  be  pleaded  in  bar  in  order  to  avoid 
circuity  of  action,  because  such  decisions  are  limited  to  cases  in 
which,  from  the  nature  of  them,  the  damages  to  be  recovered  must 
be  supposed  to  be  equal  in  both  actions;  Smith  v.  Mapleback,^  which 
does  not  apply  to  the  present  instance,  as  the  damages  to  which  the 
defendant  could  be  entitled  as  against  the  plaintiff,  by  reason  of  his 
suing  upon  the  notes  before  a  discontinuance  of  the  quarterly  pay- 
ment, can  in  no  view  be  assumed  to  be  equal  to  the  plaintiff's  demand. 
Neither  is  the  decision  in  this  case  inconsistent  with  the  several  cases 
in  which  it  has  been  held  that  a  party  accepting  a  n^otiable  security 
payable  in  future  for  and  on  account  of  an  antecedent  demand  can- 
not, until  after  such  negotiable  security  has  become  due  and  been 
dishonored,  sue  for  such  antecedent  demand;  because,  independentiy 

' 3  M.  <fc  W.  215.  >Carth.  S3;  S.  C.  1  Show.  46. 

*  See  abo  the  conclusion  of  Ayloff§  ▼.  Sorimpshire,  Garth.  64. 

*  1  T.  R.  441,  446. 
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of  the  oonsideratiQn  of  how  fai^  the  acceptance  of  such  negotiable 
security  may  be  deemed  payment  for  the  time,  all  such  decisions 
seem  to  be  groimded  upon  the  peculiar  nature  of  the  ne^tiable  in- 
struments, and  are  deemed  to  be  necessary  exceptions  to  the  general 
rules  of  kkw,  in  favor  of  the  law  merchant;  see  note  (c)  to  Holdipp  v. 
Otway.^ 

The  case  of  Stracy  v.  The  Bank  of  England  '  was  cited,  on  the 
defendant's  behalf,  as  aai  authority  to  the  effect  that  a  right  to  bring 
a  personal  action  may  be  suspended  by  agreement,  without  operating 
as  a  release  or  extinguishment.  But,  upon  examination,  it  will  be 
found  probably  not  to  be  an  authority  bearing  upon  the  point.  The 
action  was  brought  to  recover  damages  for  an  alleged  breach  of  a 
public  duty  in  not  making  a  transfer,  upon  request,  of  certain  stock, 
to  which  the  plaintiffs  were  entitled;  the  defendants  insisted  that  the 
plaintiffs  had  for  good  consideration  agreed  not  to  make  such  re- 
quest until  they  had  themselves  done  certain  acts;  and  alleged  that 
the  plaintiffs,  contrary  to  their  agreement,  made  the  request,  for 
the  non-compUance  with  which  they  brought  their  action,  before 
they  had  done  those  acts:  the  defendants  therefore  contended  that 
such  non-compliance  was  no  breach  of  duty  on  their  part.  There 
was  no  right  of  action  suspended  by  the  agreement;  as  it  is  clear  from 
the  case  that  no  request  had  ever  been  made  to  the  Bank  to  transfer 
the  stock,  and  no  means  had  ever  been  given  to  enable  the  Bank  to 
do  so,  no  name  of  a  transferee  having  been  given  at  the  time  when  the 
agreement  was  made,  nor  for  a  long  time  afterward:  consequently, 
the  only  right  of  action  the  plaintiffs  ever  asserted  was  a  right  f  oimded 
upon  a  request  made  long  after  the  agreement.  The  decision,  there- 
fore, was,  not  that  any  existing  right  of  action  was  suspended  by  the 
agreement,  but  that  the  plaintiff  suspended  his  right  to  call  upon  the 
defendants  to  make  a  transfer  until  after  he  had  done  the  acts  men- 
tioned in  the  agreement.  And,  although  the  expression  of  suspend- 
ing an  action  was  used,  perhaps  inaccurately,  yet  it  is  plain  that  they 
referred  to  the  right  to  call  for  the  transfer  of  the  stock,  and  to  that 
only.  At  all  events,  as  a  decision  upon  the  point  for  which  the  case 
'was  cited,  it  could  not  be  supported,  as  it  would  be  inconsistent  with 
an  undoubted  principle  of  law  and  an  undeviating  course  of 
authority. 

In  the  result,  we  are  of  opinion  that  the  plea  in  question  is  bad  in 
substance,  and  that  the  judgment  which  has  been  pronounced  upon 
it  in  favor  of  the  defendant  must  be  reversed,  and  a  judgment  entered 

1 2  Wms.  Saund.  103b.  (6th  ed.).  *  6  Biog.  764. 
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for  the  plaintiff,  nan  cbstante  veredicto,  upon  the  conf eflsion  and  in- 
sufficient avoidance  in  the  plea. 
Judgment  cuxordingly. 


KROMER  V.  HEIM 

In  the  Court  of  Appeals  of  New  York,  1879 
[Reported  in  75  New  York,  674] 

Appeal  from  order  of  the  General  Term  of  the  Superior  Court  of 
the  city  of  New  York,  affirming  an  order  of  Special  Term  denying  a 
motion  on  the  part  of  defendant  to  set  aside  an  execution  issued  upon 
judgment  herein,  and  to  have  the  judgment  satisfied  of  record. 

On  June  24th,  1876,  plaintiff  obtained  a  judgment  herein  for 
$4334.08.  On  July  26th,  1876,  and  pending  a  stay  of  execution,  plain* 
tiff's  attorney  executed  and  delivered  to  defendant  a  written  stipula- 
tion, in  and  by  which  plaintiff  agreed  to  accept  in  settlement  of  the 
judgment,  if  paid  within  a  year,  $3000  in  cash  and  an  assignment  of 
defendant's  interest  in  a  certain  patent  right  and  of  the  assets  of 
such  patent  business,  or  to  accept  $1000  in  cash,  $250  down  and  the 
balance  in  instalments,  and  merchandise  to  be  delivered  in  amounts 
stated,  sufficient,  with  the  cash  payments,  to  reduce  the  judgment  to 
$1000,  and  an  assignment  of  said  patent  interests*  D^endant  paid 
the  $250  down,  and  made  the  other  cash  payments  and  deliveries  of 
merchandise,  as  specified  in  the  second  alternative  of  the  stipulation, 
until  the  judgment  was  reduced  to  less  than  $1000,  all  of  which  pay- 
ments were  received  by  plaintiff  without  objection.  Defendant  then 
executed  and  tendered  to  plaintiff  an  assignment  of  the  patent  in- 
terests as  required,  which  plaintiff  declined  to  accept,  but  issued  an 
execution  to  collect  the  balance  of  the  judgment. 

Andrews,  J.  "Accord,"  says  Sir  Wm.  Blackstone,  "is  a  satisfac- 
tion agreed  upon  between  the  party  injuring  and  the  party  injured; 
which,  when  performed,  is  a  bar  to  all  actions  upon  this  account." 
3  BI.  Com.  15.  An  accord  executory  without  performance  accepted 
is  no  bar;  and  tender  of  performance  is  insufficient.  Bac.  Abr.  Tit. 
Accord  and  Satisfaction,  C.  So  also  ac/oord  with  part  execution  can- 
not be  pleaded  in  satisfaction.  The  accord  must  be  completely  exe- 
cuted, to  sustain  a  plea  of  accord  and  satisfaction.  Bac.  Abr.  Accord 
and  Satisfaction,  A;  Cock  v.  Honey  church,  T*  Ray.  203;  Allen  v. 
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Harris,  1  Ld.  Ray.  122;  Lynn  v.  Bruce,  2  H.  Bl.  ai7.  In  Peytoe's 
Case,  9  Co.  79,  it  is  said,  ^'and  every  accord  ought  to  be  full,  perfect 
and  complete;  for  if  divers  things  are  to  be  done  and  performed  by 
the  accord,  the  performance  of  part  is  not  sufficient,  but  all  ought  to 
be  performed."  The  rule  that  a  promise  to  do  another  thing  is  not  a 
satisfaction,  is  subject  to  the  qualification  that  where  the  parties 
agree  that  the  new  promise  shaU  itself  be  a  satisfaction  of  the  prior 
debt  or  duty,  and  the  new  agreement  is  based  upon  a  good  considera- 
tion, and  is  accepted  in  satisfaction,  then  it  operates  as  such,  and 
bars  the  action.  Evans  v.  Powis,  1  Exch.  601;  Kinsler  v.  Pope,  6 
Strobhart,  126;  Pars,  on  Cont.  683,  note. 

An  exception  to  the  general  rule  on  this  subject  has  been  allowed 
in  cases  of  composition  deeds,  or  agreements  between  a  debtor  and 
his  creditors;  and  they  have  been  held,  upon  gmunds  peculiar  to  that 
class  of  instruments,  to  bar  an  action  by  a  separate  creditor,  who  had 
signed  the  composition  to  recover  his  debt,  although  the  composition 
agreement  was  still  executory.  Good  v.  Cheeseman,  2  Bam.  &  Ad. 
336;  Bayley  v.  Homan,  3  Bing.  (N.  C.)  915.  The  doctrine  which  has 
sometimes  been  asserted  that  mutual  promises  which  give  a  right  of 
action  may  operate  and  are  good,  as  an  accord  and  satisfaction  of  a 
prior  obligation,  must,  in  this  State,  be  taken  with  the  qualification 
that  the  intent  was  to  accept  the  new  promise,  as  a  satisfaction  of  the 
prior  obligation.  Where  the  performance  of  the  new  promise  was  the 
thing  to  be  received  in  satisfaction,  then,  until  performance,  there  is 
not  complete  accord;  and  the  original  obligation  remains  in  force. 
Russell  V.  Lytle,  6  Wend,  390;  Daniels  v.  Hallenbeck,  19  Wend.  408; 
Hawley  v.  Foote,  19  Wend.  616;  The  Brooklyn  Bank  v.  DeGrauw,  23 
Wend.  342;  Tilton  v.  Alcott,  16  Barb.  598. 

Applying  the  wellnsettled  principles  governing  the  subject  of  ac- 
cords to  this  case,  the  claim  that  the  plaintiff's  judgment  is  satisfied 
cannot  be  maintained.  There  is  no  ground  to  infer  that  the  agree- 
ment of  July  26th,  1876,  was  intended  by  the  parties  to  be  or  was 
accepted  as  a  substitute  for  or  satisfaction  of  the  plaintiff's  judgment. 
It  was,  in  effect,  a  proposition  on  the  part  of  the  plaintiff,  in  the  al- 
ternative, to  accept  $3000  in  cash,  if  paid  within  one  year,  and  the 
assignment  of  the  patent  and  avails  of  the  patent  business,  in  fuU  of 
the  judgment  of  $4334.08,  or  to  accept  ^1000  in  cash,  in  instahnents, 
and  the  balance  in  merchandise,  until  the  judgment  dioul(^  be  re- 
duced to  $1000;  and  for  that  balance  to  accept  the  assignment  of  the 
patent  interests. 

The  defendant  had  the  election  between  the  alternatives  pre- 
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Hented  by  the  plaintiff.  He  elected  the  latter,  and  paid  the  SIOOO, 
and  supplied  the  merchandise,  until  the  debt  was  reduced  to  SIOOO, 
and  then  tendered  the  assignment  of  the  patent  interests,  which  the 
plaintiff  refused  to  accept. 

The  judgment  clearly  was  to  remain  in  force  until  the  satisfaction 
under  the  new  agreement  was  complete.  It  is  the  case  of  an  accord 
partly  executed.  So  far  as  the  plaintiff  ietccepted  performance,  his 
claim  was  extinguished.  So  far  as  it  wfts  unexecuted,  the  judgment 
remained  in  full  force;  and  however  indefensible  in  morals  it  may  be 
for  the  plaintiff  to  refuse  to  abide  by  the  agreement  in  respect  to  the 
patent  interests,  he  was  under  no  legal  obligation  to  accept  the  ajs- 
signment  tendered;  and  he  had  the  legal  right  to  enforce  the  judgment 
for  the  balance  remaining  unpaid. 

It  is  clear  that  the  right  to  supply  the  merchandise  was  for  the 
benefit  of  the  defendant.  The  plaintiff  gave  him  the  option  to  p&y 
$3000  in  cash,  and  assign  the  patent  interests,  or  to  pay  $3334j08  in 
merchandise  and  assign  the  patent  interests.  The  merchandise  was 
to  be  furnished  on  ''aa  favorable  tenns  as  would  be  allowed  by  Hoyt 
&  Co.,  or  New  York  rates  for  cash  sales."  It  gave  the  plaintiff  no 
benefit  beyond  what  he  would  derive  by  any  purchase  in  the  open 
market  of  the  same  kind  of  goods.  It  is  quite  clear  that  the  defendant 
preferred  to  pay  S3334.08  in  merchandise  to  paying  $3000  in  cash. 

We  think  that  no  distinction  arises  upon  the  circumstances  to  take 
the  case  out  of  the  general  rule,  that  an  unexecuted  accord  cannot  be 
treated  as  a  satisfaction. 

The  order  ehovld  be  affirmed. 


MOREHOUSE,  as  Receiver,   v.  THE  SECOND  NATIONAL 

BANK  OP  OSWEGO 

In  the  Court  of  Appeals  of  New  York,  1885 

I 

[Reported  in  98  New  York,  503] 

Appeal  from  judgment  of  the  General  Tenn  of  the  Supreme 
Court,  ifi  the  Fourth  Judicial  Department,  entered  upon  an  order, 
made  October  10th,  1883,  which  affirmed  a  judgment  in  favor  <rf 
plaintiff,  entered  upon  the  report  of  a  referee.  Reported  below» 
30  Hun,  628. 
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This  action  was  brought  by  theplaintifif  as  receiver  of  one  McRae, 
appomted  in  proceedings  supplementary  to  execution,  to  recover 
under  the  provisions  of  §  5198  of  the  Revised  Statutes  of  the  United 
States,  twice  the  amount  of  excessive  interest  alleged  to  have  been 
taken  and  received  by  the  defendant  from  McRae,  prior  to  Novem- 
ber 1st,  1876,  on  loans  and  discotknts  made  by  the  bank  to  and  for 
McRae  the  amount  of  which  excessive  interest,  as  found  by  the 
referee,  was  $946.75.  The' defendant,  among  other  things,  set  up  in 
his  answer  as  a  defence,  an  alleged  agreement  between  McRae  and 
the  bank,  made  on  or  about  November  1st,  1876.  This  agreement 
was  found  by  the  referee  as  follows:  ^'that  on  or  about  the  first  day 
of  November,  1876,  an  oral  agreement  was  made  between  McRae 
and  the  president  and  vice-president  of  the  defendant,  for  and  on 
behalf  of  the  bank,  whereby  McRae  agreed  to  settle  and  discharge 
all  claims  and  causes  of  action  in  his  favor  against  the  bank,  for  or 
on  account  of  McRae,  having  paid  more  than  seven  per  cent.,  upon 
loans  and  discounts,  and  that  all  such  matters  be  applied  in  payment 
of  that  part  of  his  indebtedness  to  the  bank,  not  collected  by  the 
bank  from  any  other  source,  and  that  he  would  not  sue  or  allow  any 
other  suit  to  be  brought  against  the  bank  for  or  on  account  of  such 
illegal  interest  paid  to  the  bank,  and  in  consideration  thereof  the 
said  dScers  of  the  bank,  for  and  in  behalf  of  the  bank,  agreed  that 
the  bank  would  satisfy  so  much  of  the  indebtedness  of  McRae  to  the 
bank  as  remained  after  applying  all  other  collections  available  to 
the  bank,  or  would  consent  as  a  creditor  to  his  discharge  in  bank- 
ruptcy, as  McRae  might  request/'  When  this  agreement  was  made 
McRae  was  indebted  to  the  bank  for  loans  and  discounts  to  a  large 
amount,  and  on  June  26th,  1879,  after  applying  all  collections  made 
by  the  bank,  there  was  then  due  from  McRae  <in  the  indebtedness 
existing  November  1st,  1876,  without  taking  into  account  the  exces- 
sive interest  paid,  the  sum  of  (7847.73,  no  part  of  wluch  lias  since 
been  paid.   McRae  became  insolvent  in  1876. 

The  referee  overruled  the  defence  stated  and  (firected  judgment 
for  the  plaintiff  for  $1693.50,  double-  the  amount  of  the  unlawful 
interest. 

Andrews,  J.  The  agreement  of  November  Ist,  1876,  was,  we 
think,  a  good  defence  to  the  action.  The  General  Term  sustained 
the  finding  of  the  referee,  upon  the  ground  that  the  agreement,  when 
made,  was  executory,  that  there  was  no  subsequent  execution  oi  its 
provisions,  and  that  the  case  was  within  the'  general  principle  that 
an  accord  without  satisfaction  is  no  bar  to  a  suit  upon  the  original 
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cause  of  action.  It  is  not,  however,  uniyeisally  true  that  a  cause  of 
action  on  contract,  or  for  tort,  may  not  be  extinguished  by  an 
agreement  between  the  parties,  although  the  agreement  which  is  the 
consideration  for  the  satisfaction  is  executory.  If  the  subsequent 
agreement  is  accepted  in  satisfaction,  and  this  appears  expressly  or 
by  implication,  the  original  cau^  of  action  is  meiged  and  extin- 
guished. Kromer  v.  Heim,  75  N.  Y.  574,  and  cases  cited.  It  is  plain 
also,  that  if  one  having  a  debt  or  claim  against  another  satisfies  or 
releases  it  in  consideration  of  an  executory  promise  by  the  party 
owing  the  debt  or  duty,  he  cannot  afterward  enforce  his  original 
cause  of  action  upon  a  mere  failure  by  the  other  party  to  perform  his 
promise,  ''for  he  has  a  remedy  to  compel  performance."  The  agree- 
ment found  by  the  referee  from  its  very  nature,  operated  as  an  im- 
mediate discharge  and  satisfaction  of  the  claim  of  McRae  against  the 
bank.  The  mutual  promises  of  the  parties  were  not  dependent,  so 
as  to  render  the  discharge  of  the  claim  of  McRae  conditional  upon 
full  performance  by  the  bank  of  its  promise.  He  agreed  to  settle  and 
discharge  his  claim  against  the  bank,  and  to  apply  the  same  in  pay- 
ment fro  tanto  of  his  indebtedness,  and  further  that  he  would  not 
sue,  or  permit  any  suit  to  be  brought  against  the  bank  thereon.  The 
bank,  on  its  part,  agreed  in  substance  to  make  the  application,  and 
also  to  satisfy  the  remaining  indebtedness,  or  consent  to  McRae's 
discharge  in  bankruptcy  as  he  should  elect.  The  agreement  to  set 
oS  the  mutual  debts  became  executed  eo  instanU.  This  point  was  ex- 
pressly adjudged  in  Davis  v.  Spencer,  24  N.  Y.  886.  The  law,  acting 
upon  the  agreement  itself ,  made  the  application  without  fiu*ther  act 
of  the  parties.  It  is  true  that  the  exact  amounts  of  the  mutual  debts 
do  not  appear  to  have  been  ascei'tained  at  the  time,  but  they  were 
capable  of  ascertainment.  In  Davis  v.  Spencer,  the  account  on  one 
side  was,  as  may  be  inferred,  imliquidated,  but  this  did  not  stand  in 
the  way  of  the  application  of  the  principle  decided.  The  agreement 
not  to  sue,  or  to  permit  suit  to  be  brought,  also  <q)erated  as  a  present 
release  and  discharge  of  McRae's  cause  of  action*  Chandler  v. 
Herrick,  10  Johns.  129;  Addison  on  Cont.  270*  The  agreanent  was 
not  a  technical  release,  but  it  operated  as  such,  and  the  fact  that  it 
was  not  under  seal,  or  was  oral,  does  not  affect  the  application  of  the 
principle.  Foster  v.  Purdy,.  5  Mete.  442;  Davis  v.  Spencer,  supra; 
Farmers'  Bank  v.  Blair,  44  Barb.  641.  The  only  part  of  the  agree- 
ment which  was  executory  was  the  undertaking  on  the  part  of  ih^ 
defendant  to  satisfy  the  remaining  indebtedness  of  McRae,  or  to 
~  -^sent  to  his  discharge  in  baxikruptcy  at  his  option.    The  perform* 
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ance  of  this  part  of  the  agreement  depended  upon  a  prior  request  or 
election  of  McRae.  If  the  bank  on  request  should  refuse  perform- 
ance, McRae  has  a  remedy  in  an  action  for  damages,  or  he  can  await 
proceedings  by  the  bank  to  enforce  the  balance  of  the  debt,  and  de- 
fend himself  under  the  agreement.  But  his  original  claim  against 
the  bank  was  meiged  and  satisfied.  The  claim  that  the  bank  took 
proceedings  subsequent  to  the  agreementi  inconsistent  with  it,  is 
irrelevant  here»  assuming  that  it  is  well  founded.  It  was  a  proper, 
matter  for  the  consideration  of  the  referee,  bearing  upon  the  point 
whether  the  agreement  claimed  by  the  defendant  was  made;  but  the 
agreement  being  established,  its  violation  by  the  defendant  would 
not  affect  its  legal  operation.  There  is  no  ground  for  saying  that  the 
agreement  was  released  or  discharged,  or  in  any  way  became  inop- 
erative. We  are  of  opinion  that  upon  the  agreement  found,  the  de- 
fendant was  entitled  to  judgment.  This  renders  it  unnecessary  to 
consider  the  other  questions. 

The  judgment  should  be  reversed. 

All  concur,  except  Ruger,  C.  J.,  not  voting. 

Judgment  reversed. 


STEEDS  V.  STEEDS- 

In  the  Supreme  Court  of  Judicature,  1889 

[Reported  in  Law  Reports,  22  Queen's  Bench  Division,  687] 

The  judgment  of  the  Court  (Huddleston,  B.,  and  Wills,  J.)  was 
read  by 

WiLi^,  J.  The  idaintiffs  in  this  case  sue  for  a  sum  of  money  al- 
leged to  be  due  for  principal  and  interest  on  a  bond  made  in  their 
favor  by  the  two  defendants. 

One  of  the  defendants  pleads  that  he  delivered  to  one  of  the  plain- 
tiffs certain  stock  and  goods  which  were  given  by  him  and  accepted 
by  the  said  plaintiff  in  satisfaction  and  dischai^e  of  the  money  due 
upon  the  bond.  The  other  defendant  pleads  that  he  executed  the 
bond  as  surety  and  was  dischaiged  by  the  transaction  set  up  by  the 
first  defendant. 

The  plaintiffs  opply  to  have  this  def^ice  struck  out,  as  being  no 
answer  to  their  claim.  The  same  question  arises  as  to  both  defendn 
ants,  and  is  duurtly  whether  in  respect  of  a  bond  given  by  C.  to  A. 
and  B.  accord  and  satisfaction  made  by  C.  to  A.  after  the  cause  of 
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action  had  arisen,  and  accepted  by  A.,  is  an  answer  to  the  claim  of 
A.  and  B. 

On  behalf  of  the  plaintiffs  two  objections  are  raised,  first,  that 
in  respect  of  a  specialty  debt,  accord  and  satisfaction  of  the  cause  of 
action  by  the  person  or  persons  liable  is  no  more  an  answer  to  the 
action  in  equity  that  it  is  at  law.  Second,  that  even  if  it  would  be  ao, 
were  the  bond  made  in  favor  of  A.  alone,  accord  and  satisfaction 
with  A.  is  no  answer  in  equity  to  the  action  by  A.  and  B. 

It  is  clear  that  at  law  accord  and  satisfaction  of  a  debt  due  upon 
a  bond  is  no  bar  to  the  action.  This  is,  however,  purely  the  result  of 
a  technicality  absolutely  devoid  of  any  particle  of  merits  or  justice, 
viz.,  that  a  contract  under  seal  cannot  be  got  rid  of  except  by  per- 
formance or  by  a  contract  also  under  seal;  so  that  supposing  it  had 
really  been  the  case  that  in  satisfaction  of  an  overdue  bond  for  £1000 
the  person  liable  had  given  property  worth  £2000,  which  had  been 
accepted  in  discharge  of  the  obligation,  still  at  law  the  obligee  of  the 
bond  might  recover  his  £1000  without  returning  the  property. 

One  would  have  thought  that  if  the  Courts  of  Equity  ever  inter- 
fered at  all  to  prevent  a  man  from  enforcing  an  unconscientious  and 
dishonest  demand  to  which  there  was  no  answer  at  law,  they  would 
perpetually  restrain  an  action  brought  under  the  circumstances  de- 
scribed. Mr.  Wood,  however,  who  is  an  equity  lawyer,  contended 
before  us  that  this  was  a  case  in  which  equity  would  follow  the  law, 
and  would  refuse  to  interfere,  and  he  laid  great  stress  upon  a  case  of 
Webb  V.  Hewitt,^  which  he  said  established  that  proposition.  We 
are  glad  to  say  that  we  are  unable  to  agree  with  him,  and  that  we 
think  he  has  done  injustice  to  a  system  of  which  one  recommenda- 
tion has  been  supposed  to  be  that  it  wad,  sometimes  at  all  events, 
competent  to  correct  some  of  the  worst  and  most  odious  technicalities 
of  the  common  law.  The  case  cited  appears  to  us  to  lead  to  the  op- 
posite conclusion  to  that  contended  for,  and  we  think  it  perfectly 
clear  that  the  ratio  decidendi  of  the  learned  Vice-Chancellor  was,  that 
when  the  plaintiff  had  accepted  money's  worth  in  place  of  money  in 
discharge  of  the  bond,  the  debt  in  equity  was  gone  and  there  was  an 
end  of  it. 

Upon  the  first  point,  therefore,  we  are  against  Mr.  Wood,  and  have 
no  doubt  that  if  payment  to  one  of  the  plaintiffs  would  have  been 
an  answer,  the  delivery  to  him  and  acceptance  by  him  of  goods  in 
satisfaction  of  the  debt  would  be  equally  an  answer. 

But  Mr.  Wood  is,  we  think,  right  in  saying  that,  as  the  defence  is 

13K.&J.438. 
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an  equitable  one,  it  is  equally  necessary  to  establish  that  payment 
by  C,  the  obligor,  to  A.,  the  latter  being  joint  obligee  with  B.,  would 
in  equity  be  an  answer  to  the  claim  by  A.  and  B.  on  the  bond.  We 
cannot  follow  Mr.  Bullen's  argument  that  as  equity  would  treat  the 
satisfaction  as  equivalent  to  payment,  having  got  so  far,  he  is  at 
liberty  to  discard  any  further  reference  to  equity,  and  say  that  as  at 
common  law  payment  to  or  release  by  A.  would  prevent  A.  and  B. 
from  suing,  he  is  now  nx  a  position  to  treat  A.  as  having  been  paid, 
and  say  that  as  this  is  a  common  law  action  there  is  the  equivalent 
to  a  common  law  defence.  If  he  is  obliged  to  resort  to  equity  for  his 
defence,  he  must  take  the  equitable  principles  applicable  to  the  cir- 
cumstances in  their  entirety;  and  we  must  therefore  inquire  what  is 
the  rule  in  equity  with  respect  to  payment  to  one  of  two  co-obligees 
or  co*ereditors. 

The  reason  why  the  defence  is  a  good  one  at  law  is  that  Uie  two 
creditors  are  treated  as  having  a  joint  interest  in  the  debt,  with  its 
incident  of  survivorship,  and  the  satisfaction  to  one  of  the  parties  of 
a  joint  demand  due  to  himself  and  others  puts  an  end  to  the  joint  de- 
mand, and  he  cannot  afterward,  by  joining  the  other  parties  with  him 
as  plaintiffs,  recover  the  debt;  nor  can  a  right  of  action  be  supposed 
to  exist  which,  if  it  existed,  might  survive  to  the  very  person  who  had 
already  received  full  value.    Wallace  v.  Kelsall.^ 

In  equity,  however,  it  would  appear  as  if  the  general  rule  with 
regard  to  money  lent  by  two  persons  to  a  third  was  that  they  will 
primd  fade  be  regarded  as  tenants  in  common,  and  not  as  joint  ten- 
ants, both  of  the  debt  and  of  any  security  held  for  it.  Petty  v.  Sty- 
ward;  ^  Kigden  v.  Vallier,'  cited  in  the  notes  to  Lake  v.  Craddock.^ 
"Though  they  take  a  joint  security,"  says  Lord  Alvanley,  M.  R., 
"each  means  to  lend  his  own  money  and  to  take  back  his  own." 
Morley  v.  Bird.^  Where  a  mortgage  debt  has  been  paid  to  one  of  the 
mortgagees.,  accordingly,  it  was  held  that  the  land  was  not  discharged, 
and  that  the  concurrence  of  the  other  mortgagees  was  necessary  to 
make  a  good  title.  Matson  v.  Dennis.^  This  is  on  the  ground  that 
the  debt  is  held  by  the  two  in  common  and  not  jointly,  and  the  prin- 
ciple seems  to  us  equally  applicable  whether  the  debt  is  secured  by  a 
mortgage  or  is  merely  the  subject  of  a  personal  contract.  The  prin- 
cipal right  of  a  mortgagee  is  to  the  money,  the  estate  in  the  land  is 
only  an  accessory  to  that  right. 

» 7  M.  AW.  264,  «Eq.  Ca.Abr.290. 

*2  Ves.  Sen.  258.  « 1  White  &  Tudor,  5th  ed.  206. 

»  3  Ves.  631.  •  10  Jur.  (N.  S.)  461;  12  W.  R.  926. 
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It  is  obvious,  however,  that  this  proposition  cannot  be  put  higher 
than  a  presumption  capable  of  being  rebutted.  If  the  mon^,  sup- 
posing it  to  have  been  lent,  were  trust  money,  the  presumption  of  a 
tenancy  in  conunon  on  the  part  of  the  two  trustees  could  not,  as  it 
seems  to  us,  arise.  Survivorship  is  essential  for  the  purposes  of  trusts, 
and  so  there  may  be  a  variety  of  circumstances  which  may  settle  the 
question  either  one  way  or  the  other.  In  the  present  case  we  do  not 
even  know  whether  the  bond  wafi  for  okoney  lent,  or  what  was  the 
groundwork  of  the  obligation,  and  it  is  clear  that  if  the  presumption 
is  that  the  interest  in  this  obligation  belonged  in  equal  portions  in 
severalty  to  the  two  plaintiffs,  the  plaintiff  who  was  settled  with  by 
the  accord  and  satisfaction  has  been  paid  his  half,  at  all  events,  and 
it  cannot  be  recovered  again  in  this  action. 

We  think,  therefore,  that  we  cannot  strike  out  this  defence  as  we  are 
invited  to  do.  It  seems  to  us  that  it  must  be  good  for  a  part  of  the 
claim  at  all  events.  But  we  think  the  statement  of  defence  defective, 
and  that  Mr.  Bullen  ought  to  amend  by  a  further  statement  of  the 
material  facts,  and  our  order  is  that  the  statement  of  defence  be 
amended  accordingly,  and  if  that  be  not  done  within  ten  days,  the 
plaintiff  be  at  liberty  to  sign  judgment  for  half  the  amount  claimed. 
We  trust  that  upon  the  amended  pleading  being  delivered  the  plain- 
tiffs will,  if  possible,  meet  it  by  any  necessary  addition  to  or  oonec- 
tion  of  the  facts  alleged,  and  not  repeat  a  motion  of  this  kind,  which 
asks  the  Court  to  do  what  is  to  the  last  degree  unsatisfactory,  give 
judgment  for  a  defect  of  pleading  and  in  ignorance  of  all  the  facts 
which  ought  to  be  known  before  the  rights  of  the  parties  are  definitely 
adjudicated  upon.  Both  parties  are  partly  responsible  for  the  pres- 
ent motion,  and  the  costs  of  this  appeal  will  be  costs  in  the  cause. 

Order  accordingly »^ 

'  "I  know  of  no  existing  rule  of  law,  in  this  State  at  least,  which  requires  that 
an  accord  and  satisfaction,  or  a  release  and  discharge  of  a  debt  arising  under  a 
written  instrument,  must  be  in  writing.  Sometimes  the  English  courts  applied  a 
rule  that  a  release  of  an  obligation  arising  under  a  written  contract  must  be  in 
writing,  and  of  the  same  order  as  the  original  contract,  e.  ^.,  a  debt  created  by  a 
specialty  could  be  released  only  by  a  specialty;  or  the  express  terms  of  a  written 
contract  oould  be  changed  subsequently  only  by  a  writing.  That  rule  was  never 
adopted  in  this  State,  either  as  to  simple  written  contracts  or  as  to  specialties, 
where  the  parol  agreement  had  been  executed.  (MoCreery  v.  Day,  119  N.  Y.  1; 
Thompson  v.  Poor,  147  Id.  402;  Townsend  v.  Empire  Stone-Dressing  Co.,  6  Duer» 
208;  Dearborn  v.  Cross,  7  Cow.  48;  Barnard  v.  Darling,  11  Wend.  30;  LAttimore 
V.  Harsen,  14  Johns.  330.)*'  Per  Carr,  J.,  in  Mouquin  v.  Hergioeliatt  (1910),  138 
App.  Div.  (N.  Y.)  64,  66. 


DAY  V.  MolBA  1027 


DAY  V.  McLEA 

In  the  Court  of  Appeal,  1889 
[Reported  in  Law  Reports,  22  Queen's  Benbh'  Division,  610] 

Appi&AL  from  the  judgment  of  Charles,  J.,  at  the  trial  of  the  action 
without  a  jury. 

The  action  was  brought  to  recover  damages  for  breach  of  contract. 
The  defence  was  that  the  plaintiffs  had  agreed  to  acc^t  and  had 
accepted  £102  ISs.  6d.,  in  full  satisfaction  of  all  demands  in  respect 
of  the  breach.  It  appeared  that,  after  the  breach,  the  plaintiffs  made 
a  claim  on  the  defendants,  who  thereupon  sent  them  a.oheck  for  £102 
189.  6d.,  being  less  than  the  amount  daimed,  stating  that  it  was  "  in 
full  of  all  demands/'  and  enclosing  a  receipt  in  that  form  for  signature 
by  the  plaintiffs.  The  plaintiffs  wrote  in  reply  that  they  took  the 
check  on  accoimt,  and  had  placed  it  to  the  defendants'  credit,  at  the 
same  time  enclosing  a  receipt  on  account,  and  asking  for  a  check  for 
the  balance  of  the  claim.  In. answer  to  this  letter  the  defendants 
wrote  stating  that  the  payment  was  lAade  in  full  of  all  demands, 
and  asking  for  a  receipt  in  full.  It  waa  contended  on  behalf  of  the 
defendants  that  the  keeping  of  the  check  by  the  plaintiffs  was  in  law 
an  accord  and  satisfaction  of  the  claim.  Charles,  J.,  held  that  there 
was  no  accord  and  satisfaction,  and  gave  judgment  for  the  plaintiffs. 

The  defendants  appealed. 

Lord  Esher,  M.  R.  This  was  an.  action  to  recover  damages  for 
breach  of  contract.  The  plaintiffs  were  claiming. a  considerable  sum 
as  damages,  and,  before  action  brought,  the  defendants  sent  them  a 
check  for  £102  188.  Oi.,  being  less  than  the  amount  claimed,  with  a 
form  of  receipt,  to  be  signed  by  the  plaintiffs,  that  this  sum  was  ac^ 
oepted  in  full  satisfaction  of  the  claim.  The  plaintiffs  kept  the  check 
but  refused  to  accept  it  in  satisfaction,  and  sent  a  receipt  on  account. 
It  was  contended  that  the  keeping  of  the  check  so  sent  was,  as  a 
matter  of  law^  an  accord  and  satisfaction,  of.  the  claim,  and  that  the 
plaintiffs  were  bound  either  to  take  it  in  full  satisfaction  or  to  return 
it.  The  contention,  therefore,  was  that  the  plaintiffs  having  kept 
the  check  must  be  taken  in  law  to  have  accepted  it  in  satisfaction. 
Upon  the  other  side  it  was  contended  that  the  keeping  of  the  check 
could  only  be  evidence  of  accord  and  satisfaction,  and  that  whether 
or  not  it  was  taken  in  satisfaction  was  a  question  of  fact  to  be  de- 


1028  DISCHABOB  OF  CONTRACTS 
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termined  according  to  the  circumstaxLces  of  the  case.  That  aigu- 
ment  raises  the  question  whether  the  fact  of  keeping  a  check  sent  in 
satisfaction  of  a  claim  for  a  larger  amount  is  in  law  conclusive  that 
there  has  been  an  accord  and  satisfaction.  It  is  said  that  that  infer- 
ence of  law  must  be  drawn  even  though  the  person  receiving  the 
check;  oiever  intends  to  take  it  in  satisfaction  and  says  so  at  the  time 
he  receives  it.  All  I  can  say  is  that  if  that  is  a  conclusive  inference  it 
would  be  one  contrary  to  i^he  taruth.  I  >  object  to  all  such  inferences 
of  law.  This  very  question,  however,  came  before  this  Court  in 
Miller  v.  Davies.^  In  that  ciase  the  action  was  upon  a  solicitor's  bill 
of  costs  for  £50,  and  there  was  a  plea  of  accord  and  satisfaction. 
Before  action  the  defendant  sent  the  plaintiff  a  check  for  £25,  with 
a  letter  stating  that,  in  order  to  put  an  end  to  the  matter,  he  sent  the 
^heck  for  £25,  on  the  terms  that  the  plaintiff  would  receive  it  in 
settlement.  The  plaintiff  kept  the  check  and  cashed  it,  and  wrote 
to  the  defendant  that  he  declined  to  accept  it  in  settlement  and  that 
he  required  a  check  for  the  balance.  The  defendant  thereupon  wrot^ 
in  reply  requesting  the  plaintiff  to  return  the  check  if  he  would  not 
accept  it  in  satisfaction.  The  jury  found  that  there  was  no  accord 
and  satisfaction.  It  was  contended  there  as  in  the  present  case  that 
the  fact  of  the  plaintiff  keeping  the  check  was  conclusive  in  law  that 
he  had  taken  it  in  accord  and  satisfaction  of  the  claim,  inasmuch  as 
it  had  been  sent  in  satisfaction  and  the  plaintiff  was  bound  either  to 
keep  it  upon  the  terms  on  which  it  had  been  sent  or  to  return  it.  This 
Court,  however,  held  that  the  fact  of  keeping  the  check  was  not  con- 
clusive in  law,  that  the  question  was  one  of  fact,  and  that  the  jury  hav- 
ing found  that  there  was  no  accord  and  satisfaction  the  Court  would 
not  interferef.  That  case  is  clearly  in  point.  The  question,  therefore, 
whether  there  has  been  an  accord  and  satisfaction  is  one  of  fact.  It 
was  for  the  judge  to  decide  whether  the  plaintiffs  agreed  to  take  £102 
188.  6c{.,  in  satisfaction  of  their  claim.  The  learned  judge  has  found 
that  fact  in  favor  of  the  plaintiffs,  and  consequently  this  appeal 
must  be  dismissed.^ 

'  Not  reported. 

*  Concurring  opinions  of  Bowen,  J.  L.,  and  Fry,  L.  J.,  omitted.-^Eda. 
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NASSOIY  V.  TOMLINSON 

In  the  Court  of  Appeals  of  New  York,  1896 

[Reported  in  148  New  York,  326] 

Vakn,  J.  On  April  6th,  1887,  the  plaintifif  sold  the  property  of  the 
defendants,  under  an  agreement  that  he  was  to  receive  compensa- 
tion for  his  services  in  making  the  sale,  but  there  was  a  difference 
between  them  as  to  the  amount.  The  sale  was  not  completed  until 
about  June  20th,  1887,  on  which  day  Mr.  Chauncey,  who  repre- 
sented the  defendants  in  all  their  dealings  with  the  plaintiff,  wrote 
to  him  as  follows:  "  I  heard  to«day  from  Mr.  Qriffith  that  the  sale  to 
Weston  was  completed  on  Saturday.  I  send  you  a  check  for  three 
hundred  dollars  (1  per  cent  on  $30,000),  your  commission  on  the  sale. 
Please  sign  and  return  the  enclosed  voucher."  There  was  a  check 
for  $300  enclosed,  payable  to  the  order  of  the  plaintiff,  and  also  an 
unsigned  receipt  in  these  words:  ''Suspension  Bridge,  New  York, 
June  y  1887.  Received  of  the  Tomlinson  Estate  three  hundred  dol- 
lars, in  full  for  commissions  for  sale  to  J.  A.  Weston  of  66  acre  lot. 
$300."  Under  date  of  June  23d,  1887,  the  plaintiff  wrote  to  Mr. 
Chauncey,  saying:  ''I  don't  know  what  you  mean  by  sending  me  a 
check  for  $300.  I  want  my  5  per  cent  commission  on  the  $30,000." 
No  reply  was  made  to  this  letter,  although  one  was  requested,  and 
during  the  latter  part  of  July  or  the  first  of  August  following,  the 
plaintiff,  who  had  in  the  meantime  retained  both  check  and  voucher, 
called  on  Mr.  Chauncey  in  the  city  of  New  York,  and,  as  he  testified 
on  the  trial,  asked  him  what  he  meant  by  sending  a  check  for  "  $300 
commission  for  selling  the  farm.  I  said  that  I  wanted  my  5  per 
cent  conunission,  as  the  understanding  was  between  us.  He  said  he 
woiddn't  give  one  cent  more,  and  I  left  him.  *  *  *  I  knew  there 
was  a  dispute  between  us,  I  claiming  $1500  and  he  claiming  that  I 
was  only  entitled  to  three  hundred  dollars,  and  that  his  check  paid 
that,  and  with  the  knowledge  of  that  condition  of  affairs  I  kept  the 
check  from  July,  1887,  to  January,  1888,  and  then  endorsed  it  and 
drew  the  money,  and  sent  him  a  receipt  on  account."  The  plaintiff 
never  returned  the  blank  voucher  sent  :to  him  with  the  check,  but 
in  January,  1888,  he  endorsed  the  check  and  drew  the  money  on  it, 
and  then,  under  date  of  January  19th,  1888,  wrote  to  Mr.  Chauncey 
stating  that  he  enclosed  a  receipt  for  $800,  as  part  payment  for  his 
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services,  and  that  he  still  claimed  he  was  entitled  to  5  per  cent  com- 
mission and  insisted  on  b^g  paid  at  that  rate^  The  receipt  enclosed 
was  for  $300,  "in  part  payment  for  commission."  On  January  24th, 
1888,  Mr.  Chauncey  wrote  to  the  plaintiflf  acknowledging  receipt  of 
the  letter  and  voucher,  and  stating  that  he  should  "  consider  this  pay- 
ment in  full  for  all  commissions."  The  plaintiff  did  not  return  or 
offer  to  return  the  money  so  paid  him.  When  the  plaintiff  rested,  as 
well  as  at  the  close  of  the  evidence,  the  defendants  asked  the  Court 
to  direct  a  verdict  in  thdr  favor  on  the  ground  that,  upon  the  fore- 
going facts,  which  were  not  disputed,  the  plamtiff  wajs  not  entitled 
to  recover,  but  the  motions  were  denied  and  the  defendants  excepted. 

Two  questions  of  fact  were  submitted  to  the  jury:  First,  whether 
liiere  was  an  agreement  to  pay  plaintiff  at  the  rate  of  5  per  cent. 
Second,  whether  the  plaintiff  agreed  to  accept  the  $300  "  in  place  of 
his  claim  for  5  per  cent  commission."  The  jury  were  instructed  to 
find  for  the  plaintiff  if  they  thought  that  the  agreement  to  pay  at 
that  rate  was  made,  and  that  the  agreement  to  accept  was  not  made, 
otherwise  for  the  defendants.  They  rendered  a  verdict  in  favor  of 
the  plaintiff  for  $1200.  The  judgment  entered  on  tl^e  verdict  was 
affirmed  by  the  General  Term  upon  its  opinion  written  on  a  formid 
appeal,  but  then  the  record  did  not  contam  the  proposed  receipt  in 
full.   Nassoiy  v.  Tomlinson,  66  Hun,  491-493. 

The  question  presented  by  this  appeal  is  whether  the  undisputed 
evidence  so  conclusively  established  an  accord  and  satisfaction  as  to 
leave  no  question  of  fact  for  the  jury  upon  that  subject.  An  accord 
and  satisfaction  requires  a  new  agreement  and  the  performance 
thereof.  Jaffray  v.  Davis,  124  N.  Y.  164.  It  must  be  an  executed 
contract  founded  upon  a  new  consideration,  althou^  an  agreeinait 
to  accept  an  independent  executory  contract  has  been  held  sufficient. 
Kromer  v.  Heim,  75  N.  Y.  574;  Morehouse  v.  Second  National  Bank, 
98  N.  Y.  603;  2  Parsons  on  Contracts  (7th  ed.),  817,  820.  If  the 
claim  is  liquidated,  the  mere  acceptance  of  a  part,  with  the  promise 
to  discharge  the  whole,  is  not  enough,  for  there  is  no  new  considera- 
tion. Ryan  V.  Ward,  48  N.  Y.  204.  If  the  claim  is  unliquidated, 
the  acceptance  of  a  part  and  an  agreement  to  cancel  the  entire  debt, 
furnishes  a  new  consideration  which  is  found  in  the  compromise.  A 
demand  is  not  liquidated  even  if  it  appears  that  sometliing  is  due^ 
unless  it  appears  how  much  is  due,  and  when  it  is  admitted  that  one 
of  two  specific  sums  is  due,  but  there  is  a  genuine  dispute  as  to  which 
is  the  proper  amoimt,  the  deo^and  is  regarded  as  unliquidated,  within 
the  meaning  of  that  term  sia  applied  to  the  subject  of  accord  and  saticK 
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faction.  Such  is  the  case  before  us,  as  appears  from  the  testimony 
of  the  plaintifF,  ah-eady  quoted.  He  claimed  that  the  defendants 
owed  him  the  sum  of  $1500,  under  an  agreement  to  pay  him  at 
one  rate,  while  the  defendants  claimed  that  they  owed  him  but  S300, 
under  an  agreement  to  pay  him  at  another  rate.  The  verdict  of  the 
jury  upon  this  issue  neither  removed  from  the  case  the  fact  that  a 
dispute  had  existed,  nor  affected  its  force,  as  otherwise  the  compro- 
mise of  a  disputed  claim  could  never  be  made  the  basis  of  a  valid  set- 
tlement. We  come,  therefore,  to  the  question  whether  there  was  an 
acceptance  by  the  plaintiff  of  an  offer  by  the  defendants  to  pay  the 
sum  they  conceded  to  be  due  in  full  satisfaction  of  the  sum  he  claimed 
to  be  due.  In  order  to  determine  this  question,  the  letter  of  June  20th, 
1887,  with  the  check  and  receipt  enclosed  therewith,  should  be  con- 
strued together,  so  as  to  see  whether  the  offer  was  made  upon  a  speci- 
fied condition.  When  thus  construed,  we  find  the  defendant  saying 
to  the  plaintiff,  in  substance:  /'Here  is  a  check  for  S300  to  pay  your 
commission  on  the  sale;  sign  and  return  the  enclosed  voucher,  in  full 
of  your  commisffions."  As  reflecting  the  intention  of  the  parties,  it 
is  the  same  in  effect  as  if  the  check  had  been  written  ''in  full,"  as  was 
the  case  in  Reynolds  v.  Empire  Lumber  Co.,  85  Hun,  470.  The 
plaintiff  imderstood  the  condition  as  his  testimony  shows,  and  he 
never  signed  or  retiuned  the  voucher  and  did  not  use  the  check  for 
nearly  seven  months.  In  the  meantime  he  had  an  interview  with 
the  agent  of  the  defendants  and  learned  that  they  still  adhered  to 
their  position  of  refusing  to  pay  any  more  than  the  check  sent  "in 
fulL^^  After  hesitatinjg  for  five  months  longer,  he  used  the  check  and 
sent  the  defendants  a  receipt  on  account,  writing  them  that  he  claimed 
a  balance.  This  declaration  was  ex  po^  facto  and  could  have  no  effect 
unless,  acquiesced  in  by  the  defendants,  but  they  promptly  disclaimed 
and  insisted  that  their  debt  was  paid.  We  think  that  the  undisputed 
evidence  shows  conclusively  that  the  offer  was  made  in  settlement 
of  the  claim  and  that  the  plaintiff  so  understood  it,  when,  by  using 
the  check  he  accepted  the  offer.  The  written  evidence,  the  personal 
interview  and  the  acts  of  the  plaintiff  permit  no  other  conclusion. 
The  circumstances  do  not  admit  of  different  inferences  or  present 
any  question  of  fact,  for  the  letter  and  receipt  can  have  but  one  inter- 
pretation. 

The  plaintiff  cannot  be  permitted  to  assert  that  he  did  not  under- 
stand that  a  sum  of  money,  offered  *'in  full,"  was  not,  when  accepted, 
a  payment  in  full.  As  was  said  in  Hills  v.  Sommer,  53  Hun,  392,  394, 
he  was  "bound  either  to  reject"  the  check  "or,  by  accepting  it,  to 
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accede  to  the  defendants'  terms."  The  money  tendered  belonged 
to  them,  and  they  had  the  right  to  say  on  what  condition  it  should 
be  received.  ''Always  the  manner  of  the  tender  and  of  the  payment 
shall  be  directed  by  him  that  maketh  the  tender  or  payment  and 
not  by  him  that  accepteth  it."  Pinnel's  Case,  5  Co.  117.  The  plain- 
tiff could  only  accept  the  money  as  it  was  offered,  which  was  in  satis- 
faction of  his  demand.  He  could  not  accept  the  benefit  and  reject 
the  condition,  for  if  he  accepted  at  all  it  was  cum  onere.  When  he 
endorsed  and  collected  the  check,  referred  to  in  the  letter  asking 
him  to  sign  the  enclosed  receipt  in  full,  it  was  the  same,  in  legal  effect, 
as  if  he  had  signed  and  returned  the  receipt,  because  acceptance  of 
the  check  was  a  conclusive  election  to  be  bound  by  the  condition 
upon  which  the  check  was  offered.  The  use  of  the  check  was  ipso 
facto  an  acceptance  of  the  condition.  The  minds  of  the  parties  then 
met  so  as  to  constitute  an  accord,  and,  as  was  said  by  this  Court  in 
Fuller  V.  Kemp,  138  N.  Y.  231,  "the  acceptance  of  the  money  in- 
volved the  acceptance  of  the  condition,  and  the  law  will  not  permit 
any  other  inference  from  the  transaction."  We  cannot  distinguish 
the  case  in  hand  from  the  case  last  cited,  where  a  check  for  $400  was 
mailed  with  a  letter  stating  that  it  was  sent  as  payment  in  full  of  an 
unliquidated  demand  for  $670.  The  creditor  accepted  the  check 
and  used  it,  but  "again  sent  his  bill  to  the  defendant,  charging  $670 
for  his  services  and  crediting  upon  it  $400  received  by  check."  The 
debtor  answered,  calling  attention  to  the  condition  upon  which  he 
had  sent  the  check,  and  requesting  the  creditor  "either  to  keep  the 
money  upon  the  condition  named,  or  return  it  to  him  by  first  mail," 
but  no  reply  was  made,  and  the  money  was  not  returned.  Upon 
these  facts  the  Court  held  that  "when  a  debtor  offers  a  certain  sum 
of  money  in  full  satisfaction  of  an  unliquidated  demand,  and  the 
creditor  accepts  and  retains  the  money,  his  claim  is  cancelled,  and 
no  protest,  declaration  or  denial  on  his  part,  so  long  as  the  condition 
is  insisted  upon  by  the  debtor,  can  vary  the  result." 

The  principle  that  controlled  that  case  must  also  control  this,  and 
the  judgment  appealed  from  should,  therefore,  be  reversed  and  a 
new  trial  granted,  with  costs  to  abide  the  event. 

All  concur,  except  Haight,  J.,  not  sitting. 

Judgment  reversed} 

1  In  Eames  Vacuum  Brake  Co.  v.  Prosser  (1808),  167  N.  Y.  289,  300-301, 
Haight,  J.,  commenting  upon  tlie  principal  case  and  upon  Fuller  v.  Kemp  (138 
N.  Y.  231),  said:  "In  these  cases  the  doctrine  of  accord  and  satisfaction  was 
carried  to  the  extreme  limit,  and  it  is  not  our  purpose  to  further  extend  the  rule. 
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WHITTAKER  CHAIN  TREAD  CO.   v.   STANDARD   AUTO 

SUPPLY  CO. 

In  the  Supreme  Judicial  Court  of  Massachusetts,  1913 

[Reported  in  216  Massachusetts,  204] 

LoRiNG,  J.  The  plaintiff  sold  and  delivered  to  the  defendant 
goods  to  the  amount  of  $80.03.  The  defendant  undertook  to  return 
a  part  of  the  goods  sold,  of  the  value  of  $50.02.  The  plaintiff  dis- 
puted its  right  to  do  so  and  refused  to  receive  the  goods  from  the 
teamster  through  whom  the  defendant  undertook  to  make  the  return. 
While  matters  were  in  this  condition  the  defendant  sent  the  plaintiff 

In  thoee  cases  there  were  disputed  claims,  and  the  checks  were  deemed  to  have 
been  offered  in  each  instance  as  a  settlement,  and,  under  such  circumstances  that 
the  plaintiff  could  not  well  accept  and  retain  the  money  without  being  deemed  to 
have  acquiesced  in  the  settlement  proposed.  *  *  *  Ordinarily,  the  retention 
of  a  check  inclosed  in  a  letter  which  refers  to  the  amount  as  the  balance  due  on 
accounts  between  the  parties,  will  not  be  held  to  be  an  accord  and  satisfaction  so 
as  to  bar  an  action  for  the  balance  due.  (McKay  v.  Myers,  108  Mass.  312;  Day 
Y.  McLea,  L.  R.  [22  Queen's  Bench  Div.]  610.)  It  is  only  in  casies  where  a  dispute 
has  arisen  between  the  parties  as  to  the  amount  due  and  a  check  is  tendered  on 
one  side  in  full  satisfaction  of  the  matter  in  controversy  that  the  other  party  will 
be  deemed  to  have  acquiesced  in  the  amount  offered  by  an  acceptance  and  a 
retention  of  the  check.    (Nassoiy  v.  Tomlinson,  supra;  Fuller  v.  Kemp,  supra.) " 

**J1  lliere  was  an  accord  and  satisfaction  in  this  case  it. arose  out.  of  the  printed 
words  found  at  the  foot  of  the  statement,  'to  check  in  full.'  In  the  FuUer  and 
Nas^iy  cases  the  check  was  accompanied,  by  a  letter  which  expressly  stated 
that  the  payment  was  tendered  in  full  satisfaction  of  the  claim  and  there  was  noth- 
ing in  the  previous  transactions  between  the  parties  to  limit  or  qualify  that  dec- 
laration. In  this  case  the  defendant  was  notified  in  advance  that  if  it  sent  a 
check  it  would  receive  for  it  nothing  but  credit  on  account.  After  this  notification 
the  defendant  chose  to  send  the'  checks  and  the  only  thing  which  informed  the 
plaintiffs  that  the  defendant  intended  to  impose  any  condition  upon  the  payment 
was  the  printed  words  mentioned.  The  case  in  principle  falls  within  that  of 
Eames  Vacuum  Brake  Company  v.  Plrosser  (157  ^.  Y.  289)  where  it  was  held  that 
the  receipt  and  collection  of  a  check  accompanied  by  a  statement  concluding 
'check  to  balance'  did  not  constitute  an  accord  and  satisfaction  so  as  to  preclude 
the  creditor  from  suing  for  the  balance  actually  due.  It  is  quite  appitfent  that 
throughout  the  whole  course  of  dealings  between  the  parties  eadi  not  only  under- 
stood the  claim  of  the  other  but  was  notified  in  advance  that  nothing  that  might 
be  done  in  such  dealings  was  to  constitute  any  waiver  of  the  claim  of  either  party." 
Per  Cullen,  Ch.  J.,  in  Laroe  v.  Sugar  Loaf  Dairy  Co.  (1905),  180  N.  Y.  387, 
372-373.— Eds. 


i 

1034  mSCHABOE  OF  CONTRAOTB 

a  check  for  $30.01,  which  was  admittedly  due  and  which  the  defend- 
ant stated  W3S  in  full  settlement  oi  the  account.  The  plaintiff  cashed 
the  check  and  on  the  following  day  notified  the  defendant  that  it  had 
done  so,  and  demanded  payment  of  $50.02,  the  balance  claimed  by 
it  to  be  due  after  crediting  the  amount  of  the  check  as  a  payment  on 
account.  The  judge  found  that  the  defendant  had  no  right  to  return 
the  goods  which  it  attempted  to  return,  and  that  the  plaintiff  was 
entitled  to  recover  the  $50.02  due  from  them  unless  it  was  barred  by 
cashing  the  check. 

Cases  in  which  debtors  have  undertaken  to  force  a  settlement 
upon  their  creditors  by  sending  a  check  in  full  discharge  of  a  dis- 
puted account  have  given  rise  to  more  than  one  question  upon  which 
there  is  a  conflict  in  the  authorities. 

In  Day  v.  McLea,  22  Q.  B.  D.  610,  it  was  decided  by  the  Court  of 
Appeal  in  England  that  a  creditor  who  cashes  a  check  sent  in  full 
settlement  is  not  barred  from  contending  that  he  did  not  agree  to 
take  it  on  the  terms  on  which  it  was  sent  if  at  the  time  he  accepts  it 
he  says  that  he  takes  it  on  accoimt.  The  ground  of  that  decision  was 
that  to  make  out  the  defence  of  accord  and  satisfaction  the  debtor 
must  prove  an  agreement  by  the  creditor  to  take  the  sum  paid 
in  settlement  of  the  accoimt,  and  that  if  the  creditor  in  taking  the 
check  notifies  the  debtor  that  he  accepts  it  on  account  and  that  he 
refuses  to  accept  it  in  full  settlement,  the  debtor  as  matter  of  law  has 
not  proved  an  agreement  on  the  part  of  the  creditor  to  accept  the 
check  in  satisfaction  of  the  claim,  but  that  that  question  must  be 
decided  by  the  jury.  This  doctrine  is  upheld  in  17  Harvard  Law 
Review,  at  p.  469,  and  in  the  case  of  Goldsmith  v.  Liehtenberg, 
139  Mich.  163.  See  also  in  this  connection  Krauser  v.  McCurdy,' 
174  Penn.  St.  174;  Kistler  v.  Indianapolis  &  St.  Louis  Railroad,  88 
Ind.  460. 

But  the  true  rule  is  to  the  contrary.  The  true  rule  is  put  with  ac- 
curacy in  Nassoiy  v.  Tomlinson,  148  N.  Y.  326,  331,  in  these  words: 
*'The  plaintiff  could  only  accept  the  money  as  it  was  offered,  which 
was  in  satisfaction  of  his  demand.  He  could  not  accept  the  benefit 
and  reject  the  condition,  for  if  he  accepted  at  all,  it  was  cum  onere. 
When  he  indorsed  and  collected  the  check,  referred  to  in  the  letter 
asking  him  to  sign  the  enclosed  receipt  in  full,  it  was  the  same,  in 
legal  effect,  as  if  he  had  signed  and  returned  the  receipt,  because  ac- 
ceptance of  the  check  was  a  conclusive  election  to  be  boimd  by  the 
condition  upon  which  the  check  was  offered."  And  to  that  ^ect  is 
the  weight  of  authority.     Nassoiy  v.  Tomlinson,  148  N.  Y.  326« 
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Washington  N.  Gas  Co.  v.  Johnflon,  123  Penn.  St.  576.  Partridge 
Lumber  Co.  v.  Phelp&-Burru68  Lumber  &  Coal  Co.,  91  Neb.  396. 
Neely  v.  Thompeon,  68  Kan.  193.  Hull  v.  Johnson,  22  R.  I.  66. 
Cunningham  v.  Standard  Construction  Ca,  134  Ky.  198.  Canton 
Union  Coal  Co.  v.  Parlin,  215  IlL  244.  Petit  v.  Woodlief,  115  N.  C. 
120.  Pollman  &  Brothers  Coal  &  Sprinkling  Co.  v.  St.  Louis,  145  Mo. 
651.  Potter  v.  Douglass,  44  Ccmn.  541.  Cooper  v.  Yasoo  &  Missis- 
sippi Valley  Bailroad,  82  Miss.  634.  Barham  v.  Kizssia,  100  Ark.  251. 
Thomas  v.  Columbia  Phonograph  Co.,  144  Wis.  470.  Sparks  v. 
Spaulding  Manuf.  Co.,  158  Iowa,  491.  See  also  in  this  connection 
McDaniels  v.  Bank  of  Rutland,  29  Vt.  230;  Button  v.  Stoddard, 
83  Ind.  539;  Creighton  v.  Gregory,  142  Cal.  34. 

Indeed  the  decision  in  Day  v.  McLea,  vbi  supra,  was  explained  by 
the  Court  of  Appeal  in  the  recent  case  of  Hirachand  Punamchand  v. 
Temple,  [1911]  2  E.  B.  330,  and  made  to  rest  not  on  the  lack  of  agree- 
ment, but  on  the  lack  of  consideration. 

But  in  cases  (like  the  case  at  bar)  where  there  is  a  dispute  as  to 
the  amount  due  under  a  contract  and  payment  of  an  amount  which 
he  (the  debtor)  admits  to  be  due  (that  is  to  say,  as  to  which  there  is 
no  dispute)  is  made  by  the  debtor  in  discharge  of  the  whole  contract, 
further  and  other  questions  arise. 

The  question  Whether  the  creditor  who  under  these  circumstances 
accepts  such  a  payment,  protesting  that  he  takes  it  on  account,  is 
or  is  not  barred,  is  a  question  upon  which  again  the  authorities  are 
in  conflict.  It  was  held  in  the  following  cases  that  a  creditor  in  such 
a  case  is  barred:  Nassoiy  v.  Tomlinson,  148  N.  Y.  326;  Ostrander  v. 
Scott,  161  IlL  339;  Tannery.  Merrill,  108  Mich.  58;  Neely  v.  Thomp- 
son, 68  Kans.  193;  Treat  v.  Price,  48  Neb.  875;  Hull  v.  Johnson, 
22  R.  I.  66;  Cunningham  v.  Standard  Cotistruction  C3o.,  134  Ky.  198; 
Pollman  &  Brothers  Coal  &  Sprinkling  Co.  v.  St.  Louis,  145  Mo.  651. 
See  also  in  this  connection  Chicago,  Milwaukee  &  St.  Paul  Railway 
V.  Clark,  178  U.  S.  353.  But  in  the  following  cases  it  was  held  that 
he  was  not  barred:  Demeules  v.  Jewel  Tea  Co.,  103  Minn.  150;  Seat- 
tle, Renton  &  Southern  Railway  v.  Seattie-Tacoma  Power  Co.,  63 
Wash.  639;  Prudential  Ins.  Co.  v.  Cottingham,  103  Md.  319.  See 
also  in  this  connection  Chrystal  v.  Gerlach,  25  So.  Dak.  128;  Robin- 
son V.  Leatherbee  Tie  &  Lumber  Co.,  120  Ga.  901;  Watson  v.  F.  D. 
Calkins  Co.,  119  Iowa,  150;  Weidner  v.  Standard  Life.&  Accident 
Ins.  Co.,  130  Wis.  10;  Louisville,  N.  A.  &  C.  Railway  v.  Helm  A 
Bruce,  109  Ky.  388. 

The  decision  in  most  of  these  cases  was  made  to  turn  upon  the 
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question  whether  payment  of  the  amount  admitted  to  be  due  without 
dispute  did  not  constitute  a  valid  consideration  for  the  dischaige  of 
the  balance  of  the  debt  about  which  there  was  a  dispute.  If  that  were 
the  only  question  involved  in  the  case  at  bar  it  would  be  necessary  to 
consider  whether  Tuttle  v.  Tuttle,  12  Met.  551 ,  is  in  conflict  with  the 
well  settled  law  of  the  ComnK>nwealth  that  a  promise  to  pay  one  for 
doing  that  which  he  was  under  a  prior  legal  duty  to  the  promisee  to 
do  is  not  binding  for  want  of  a  valid  consideration.  The  cases  are 
collected  in  Parrot  v.  Mexic^x  Central  Railway,  207  Mass.  184,  194. 

Tuttle  V.  Tuttle,  ubi  supra,  was  a  case  in  which  the  holder  of  a  note 
made  an  express  agreement  to  forego  a  claim  which  he  had  made  to 
interest  on  the  note  in  consideration  of  payment  of  the  balance  of 
the  principal  then  unpaid.  It  was*  a  question  whether  he  was  en- 
titled to  interest,  but  there  was  no  question  of  his  right  to  the  prin- 
cipal. It  was  held  that  this  agreement  was  a  bar  to  any  claim  for 
interest  on  the  note.  There  was  no  discussion  in  the  opinion  ap  to 
the  lack  or  validity  of  a  consideration.  But  the  point  was  involved 
in  the  decision. 

In  the  case  at  bar  there  was  no  express  agreement  by  the  creditor 
to  forego  the  balance  of  his  claim  on  receiving  pa3rment  of  the  amount 
admitted  without  dispute  to  be  due.  The  only  way  in  which  such 
an  agreement  can  be  made  out  in  the  case  at  bar  ia  on  the  ground 
that  the  plaintiff  had  to  take  the  check  sent  him  on  the  condition  on 
which  it  was  sent,  and  that  by  cashing  the  check  he  elected  to  accept 
the  condition  and  so  took  the  part  admittedly  due  in  full  discharge 
of  the  whole  debt.  But  while  the  doctrine  of  election  is  sound  where 
a  check  is  sent  in  full  discharge  of  a  claim  no  part  of  which  is  adndtted 
to  be  due,  it  does  not  obtain  where  a  debtor  undertakes  to  make  pay- 
ment of  that  which  he  admits  to  be  due  conditioned  on  its  being  ac- 
cepted in  discharge  of  what  is  in  dispute.  Such  a  condition,  under 
those  circumstanced,  is  one  which  the  debtor  has  no  right  to  impose, 
and  for  that  reason  is  void.  In  such  a  case  the  creditor  is  not  put  to 
an  election  to  refuse  the  payment  or  to  take  it  on  the  condition  oa 
which  it  is  offered.  He  can  take  the  payment  admittedly  due  free 
of  the  void  condition  which  the  debtor  has  sought  to  impose.  Take 
an  example :  Suppose  the  defendant  had  agreed  to  deliver  to  the  plain- 
tiff a  stipulated  quantity  of  iron  for  a  stipulated  pri6e  during  each 
month  of  the  year,  and  after  six  months  the  market  price  of  iron  was 
double  that  stipulated  for  in  the  contract.  Suppose  furUier  that  the 
defendant  on  the  seventh  month  sent  the  stipulated  amount  of  iron 
but  on-  bondition  that  the  plaintiff  should  pay  double  the  stipulated 
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price,  can  there  be  any  doubt  of  the  plaintiff's  right  to  retain  the  iron 
without  paying  the  double  price?  That  is  to  say,  can  there  be  any 
doubt  that  the  condition  which  required  the  plaintiff  to  pay  double  the 
contract  price  for  the  instalment  sent  was  void  and  that  the  plaintiff 
under  those  circumstances  is  not  put  to  an  election  but  can  keep  the 
iron  xmder  the  contract?  There  can  be  no  doubt  on  that  question 
in  our  opinion;  and  in  our  opinion  the  principle  of  law,  governing 
that  case  governs  the  case  at  bar,  where  the  debtor  imdertook  with- 
out right  to  impose  upon  a  payment  of  what  was  admittedly  due  a 
void  condition  that  it  be  received  in  full  discharge  of  what  was  in 
dispute. 

It  follows  that  in  accepting  the  check  iii  the  case  at  bar  as  a  pay- 
ment on  account^  the  plaintiff  was  within  it3  rights  and  that  it  has 
not  agreed  to,  accept  it  in  full  settlement  of  the  balance  of  the  accoimt. 
By  the  terms  of  the  report  judgment  is  to  be  entered  for  the  plaintiff 
in  the  sum  of  $50.02,  with  interest  from  the  twentieth  day  of  Octo- 
ber, 1911;  and  it  is 

So  ordered. 

Note 

Sntder  v.  Pharo  (1885),  25  Fed.  Rep.  396, 401-402;  Wales,  J.:  "In  support 
of  the  first  objection,  reliance  is  placed  on  a  technical  rule  said  to  have  been  first 
laid  down  in  Gr3rmes  v.  Blofield,  Cro.  Eliz.  541,  that  the  matter  received  in  satis- 
faction must  be  given  by  the  debtor,  and  not  by  a  stranger;  the  reason  of  the  rule 
being  that  the  third  party  was  not  privy  to  the  Original  contract.  On  this  author- 
ity the  rule  was  adopted  and  followed,  with  more  or  less  modification  by  the  courts, 
both  in  Elngland  and  in  our  own  country,  for  a  long  time.  It  was  first  questioned 
in  Jones  v.  Broadhurst,  67  £.  C.  L.  173,  by  Justice  Cresswell,  who  not  only  denied 
the  justice  of  the  rule,  but  demonstrated  that  the  accuracy  of  the  report  in  Cro. 
Eliz.  was  so  doubtful  that  it  could  no  longer  be  considered  of  much  authority  as 
a  precedent.  In  his  opinion  he  cited  a  case  in  36  H.  6,  reported  in  Fitch.  Abr. — , 
where  it  is  said: 

^' '  If  a  stranger  does  trespass  to  me,  and  one  of  his  relations  or  any  other,  gives 
anything  to  me  for  the  same  trespass,  to  which  I  agree,  the  stranger  shall  have  the 
advantage  of  that  to  bar  me;  for,  if  I  be  satisfied,  it  is  not  reason  that  I  again  be 
satisfied.' 

''Jones  V.  Broadhurst  does  not  expressly  determine  the  point,  as  it  was  not  nec- 
essary to  do  so  in  that  case,  but  none  of  the  later  English  cases  adhere  with  any 
strictness  to  the  rule,  and  it  is  quite  evident  from  an  examination  of  them  that 
a  plea  of  satisfaction  by  a  stranger,  when  properly  averred,  would  be  held  good. 
Belshaw  v.  Bush,  73  E.  C.  L.  191 ;  Goodwin  v.  Cremer,  83  E.  C.  L.  757;  Kemp  v. 
Balls,  10  Exch.  607;  Simpson  v.  Eggington,  Id.  845. 

The  rule  continued  to  be  applied  and  enforced  in  this  country  apparently 
without  consideration  or  inquiry  of  its  justice  or  authority,  notably  in  Clow  v. 
Borst,  6  Johns.  37;  Daniels  v.  B[aUenbeck,  19  Wend.  408;  Bleakley  v.  White,  4 
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Paige,  655.  And  as  late  as  1873,  in  Atlantic  Dock  Co.  v.  Mayor,  63  N.  Y.  66. 
But  its  unsoundness  and  inequity  were  so  fully  exposed  by  Bartley,  C.  J.,  in 
Leavitt  v.  Morrow,  6  Ohio,  72,  as  to  leave  no  justification  for  the  further  recogni- 
tion of  its  authority.  Following  Jones  v.  Broadhurst,  the  chief  justice  attacks 
the  origin  of  the  rule^  and  concludes  his  able  argument  in  these  words: 

*"The  rule  laid  down  is  purely  technical,  and  the  reason  assigned  that  the 
atranger  is  not  privy  to  the  condition  of  the  obligation  loses  all  its  reality  when 
we  oonsid«r  that  the  satisfaction  must  have  been  accepted  by  the  plaintiff  and 
assented  to  t>r  ratified  by  the  defendant.  It  would  seem,  therefore,  that  a  rule 
which  in  its  tendency  is  calculated  to  foster  bad  faith  and  defeat  the  purposes  of 
justice  ought  not  to  be  adhered  to  simply  on  account  of  its  antiquity.' 

*'  The  same  subject  is  discussed  in  the  notes  to  Cumber  v.  Wane,  1  Smith,  Lead. 
Cas.  469,  and  to  Vadakin  v.  Soper,  2  Amer.  Lead.  Cas.  163,  in  which  the  learned 
editors  concur  that  the  rule  has  been  virtually  abrogated.  It  is  true,  the  plea  does 
not  aver  the  defendant's  authority  to  make  the  satisfaction  or  his  subsequent 
ratification  of  it;  but  it  is  to  be  presumed  that  such  authority  was  given  at  the 
time  of  the  act  done,  and  if  not,  the  subsequent  ratification  by  pleading  will  be 
sufficient." 

But  see  Gordon  Malting  Co.  v.  Bartds  Brewing  Co.  (1912),  206  N.  Y.  528^ 
540.  Cf.  Hirschfield  v.  Alsberg  (1905),  47  Misc.  (N.  Y.)  141,  144;  Casey  v. 
Auburn  Telephone  Co.  (1913),  155  App.  Div.  (N.  Y.)  66.~£d8. 


CHAPTER  XI 


BELEiABIS 


WALMESLEY  and  NELSTROP  v,  COOPER 

In  the  Queen's  Bench,  1839 
[Reported  in  11  Adolphus  &  EUis,  216] 

Lord  Denman,  C.  J,  This  was  an  action  by  two  for  a  joint  debt. 
Plea:  that  Walmesley,  one  of  the  plaintiffs,  by  deed  of. composition, 
released  the  defendant  from  the  debt.  The  replication  sets  out  the 
deed  which  contains  no  release  in  terms,  but  a  covenant  by  the  plain- 
tiff not  to  sue  the  defendant  for  any  debt  due  from  the  defendant  to 
him.  Neither  the  amount  nor  nature  of  the  debt  from  the  defendant 
to  Walmesley,  to  which  the  covenant  applied,  appears  on  the  deed, 
nor  in  the  schedule  attached  to  it. 

The  defendant  argued  that  this  covenant  amounted  to  a  release 
of  the  joint  debt>  which  was  the  subject-matter  therein  referred  to. 
But  a  covenant  not  to  sue  has  been  held  equivalent  to  a  release  on 
no  other  principle  than  that  of  avoiding  circuity  of  action,  i.  e.,  the 
scandal  and  absurdity  of  allowing  A.  to  recover  against  B.,  in  one 
action,  the  identical  sum  which  B.  has  a  right  to  recover  in  another 
against  A.  The  law,  when  it  clearly  detects  the  possibility  of  such 
a  waste  of  the  suitor's  money  and  its  own  process,  as  well  as  of  the 
public  time,  will  interpose  to  prevent  its  happening.  But  if  the 
parties  thus  opposed  in  interest  are  not  the  same,  the  principle  can- 
not apply.  If  one  of  two  plaintiffs  covenants  not  to  sue  for  a  joint 
debt,  he  may  be  liable  for  a  breach  of  that  covenant  if  both  afterward 
sue.  But  if  he  is  then  sued  by  the  debtor  for  breach  of  covenant,  he 
alone  must  answer  for  it.  The  two  will  have  recovered  according  to 
defendant's  obligation  td  them;  but  that  one  only  will  be  compellable 
to  refund  who  has  entered  into  a  counter  obligation  with  their  debtor 
not  to  sue  him.  The  subject-matter  of  the  two  actions  may  be  called 
the  same,  being  the  same  in  amount,  in  one  sense;  but  the  parties 
are  different;  the  partnership  losing  nothing  by  the  s^arate  contract 
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of  one  of  the  partners,  who,  however,  has  made  himself  personally 
liable  by  not  performing  it- 

This  appears  not  only  to  be  a  fair  deduction  from  the  principle, 
but  also  strictly  conformable  with  all  the  decisions  that  were  brought 
before  us.  / 

We  think  that  the  joint  debt  is  not  released  by  the  deed  set  forth, 
and  that  the  plaintiffs  are  entitled  to  our  judgment. 

Judgment  for  the  plaintiff b. 


GIBBONS  V.  VOUILLON 

In  the  Common  Pleas,  1849 

[Reported  in  8  Common  Bench  Reports,  483]' 

Wilde,  C.  J.  This  question  arises  upon  a  plea  which  sets  forth 
an  agreement  under  seal  between  the  defendant  of  the  finst  part, 
three  individuals  named,  as  trustees,  of  the  second  part,  and  the 
plaintiff  and  certain  other  persons,  creditors  of  the  defendant,  of  the 
third  part;  and  the  plea,  which  is  pleaded  either  as  a  bar  to  the  action 
generally,  or,  in  bar  of  the  further  maintenance  of  ihe  action,  states 
that  the  defendant  had  carried  on  the  business  of  a  silk-mercer;  that 
the  several  debts  due  to  the  parties  of  the  second  and  third  parts, 
which  were  set  opposite  to  their  respective  names,  had  accrued;  that 
the  defendant  was  unable  immediately  to  satisfy  those  debts;  that, 
for  the  purpose  of  realizing  his  effects,  it  had  been  deemed  advanta- 
geous to  all  the  parties  interested,  that  the  defendant  should,  for 
five  years,  be  permitted  to  carry  on  the  busuiess,  under  the  inspec- 
tion of  the  trustees;  and  that  it  was  agreed  liiat  the  business  should 
be  so  carried  on  for  the  said  term  of  five  years.  The  plea  then  goes 
to  state,  that,  ui  piursuance  of  the  agreement,  the  several  persons 
parties  thereto  of  the  second  and  third  parts,  by  that  indenture  gave 
and  granted  unto  the  defendant  until  May  17th,  1848  (the  indenture 
bearing  date  May  17th,  1843),  full  and  free  license  and  authority  to 
pass  and  repass,  etc. ;  and  that  it  was  further  provided,  that,  if  any 
of  the  said  persons  parties  thereto  of  the  second  and  third  parts, 
should,  at  any  time  thereafter  during  the  continuance  of  the  license 
thereby  granted,  molest  or  interfere  with  the  defendant,  oontraiy  to 
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the  true  intent  and  meaning  of  the  said  indenture,  the  defendant 
should  be  released,  exonerated,  acquitted,  and  forever  discharged  of 
and  from  all  debts  and  demands  whatsoever  which  were  then  due 
unto,  or  then  could  be  made  by,  the  creditor  or  creditors  respectively 
by  whom  the  said  letter  of  license  thereinbefore  contained  should  in 
any  such  req)ect  be  contravened,  and  of  and  from  all  manner  of 
actions,  suits,  etc.,  by  reason,  on  account,  or  in  consequence  of  the 
same  debts  or  demands  respectively,  and.  that  the  said  indenture 
should  or  might  be  pleaded  in  bar  to  such  respective  debts  or  demands 
accordingly.  The  molestation  or  interference  herein  mentioned  must 
be  intended  to  mean  such  sort  of  mokstationand  interference  as  the 
parties  lawfully  might  resort  to,  having  relation  to  their  situation  as 
creditors  and  debtor.  The  question  is,  whether  or  not  effect  may  be 
given  to  this  agreement  of  the  parties.  Now,  the  first  part  of  the 
deed  operates  as  a  letter  of  licaise,  mih.  a  covenant  on  the  part  of 
the  creditors  not  to  sue  within  a  limited  time.  This,  it  is  contended, 
on  the  part  of  the  plaintiff,  cannot  be  pleaded  in  bar;  but  it  is  said, 
upon  the  supposed  authority  of  Ford  v.  Beech,  that  the  only  remedy 
of  the  covenantee  is,  by  a  cross  action  for  damages.  Nothing,  how* 
ever,  fell  from  the  Court  in  Ford  v.  Beech,  to  countenance  that  sup* 
position.  Why  is  it  that  a  covenant  not  to  see  for  a  limited  time 
cannot  be  pileaded  in  bar?  By  reason  of  the  rule  that  the  right  to  a 
personal  action  once  vested,  and  suspended,  by  the  voluntary  act  of 
the  party,  for  however  short  a  time,  is  precluded  and  gone  forever^ 
It  could  only  be  pleaded  in  bar;  for,  that  is  its  legal  operation.  To 
have  allowed  the  agreement  in  Ford  v.  Beech  to  be  pleaded  in  bar  as 
a  i^lease,  would  have  been  obviously  contrary  to  the  intention  of 
the  parties;  and  no  injustice  followed  from  holding  that  the  defendr 
ant's  remedy  for  a  breach  was  to  be  found  in  a  cross  action.  But 
how  does  that  apply  where-  we  have  to  deal  With  express  and  unequiv- 
ocal words,  and  in  a  case  where  there  are  circumstances  to  warrant 
our  concluding  that  the  parties  intended  to  give  a  totally  different 
^ect  to  the  contract  from,  what  is  before  stated?  Here,  we  have  to 
deal  with  a  contract  entered  into  in  e3q>reBS  terms  betw^n  a  debtor 
and  a  body  of  twenty  or  thirty  creditors,  each  of  whom,  for  the  benefit 
•of  the  general  ooneem,  agrees  that  the  debtor  shall  for  a  given  period 
contiliue  to  carry  on  the  business  without  molestation,  and  that,  if 
that  contract  should  be  contravened  by  any  creditor  molesting  or 
interfering  with  the  debtor,  such  molestation  or  interference  should 
operate  an  extinguishment  of  the  debt,  and  that  the  indenture  might 
be  pleaded  in  bar  to  such  debt.    How  would  it  be  possible  to  secure 
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the  objeot  the  parties  had  in  view,  if  effect  could  not  be  given  to  the 
agreement  in  the  tenns  m  which  they  have  framed  it?  The  intenticm 
is  beyond  doubt.  A  covenant  not  to  sue  for  a  given  time  enures  a  re- 
lease, not  by  the  mere  agreement  of  the  parties,  but  by  operation 
of  law« 

Then  it  is  said  that  liiat  which  has  occurred  here  is  not  a  molesta- 
tion within  the  meaning  of  the  deed.  Looking  at  all  the  circum- 
stances, it  is  impossible  to  doubt  that  suing  the  debtor  was  the  very 
species  of  molestation  which  the  parties  sought  to  guard  against,  and 
no  other.  They  clearly  could  not  have  had  anything  else  in  their 
contemplation.  When,  therefore,  this  action — ^which  in  the  ordinary 
course  would  go  on  to  judgment  and  execution — ^was  brought,  the 
defendant  had  a  right  to  assume  that  it  was  brought  for  the  purpose 
of  molesting  or  interfering  with  him,  and  so  preventing  him  from 
carrying  into  effect  the  contract  he  had  entered  into.  In  the  ab- 
sence, therefore,  of  anything  to  control  it,  it  seems  to  me  that  the 
parties  contemplated  a  molestation  by  suing  out  a  writ. 

The  cases  referred  to  in  RoUe's  Abridgment  appear  to  me  to  af- 
ford distinct  authority  on  the  present  occasion.  We  are  to  consider 
what  is  the  effect  of  this  deed,  taking  the  whole  of  it  together.  On 
the  part  of  the  defendant,  it  is  contended  that  the  deed,  taken  alto- 
gether, operates  as  a  release;  and  accordingly  he  pleads  it  in  bar. 
The  plaintiff's  counsel,  on  the  other  hand,  argues  with  much  inge- 
nuity, that,  if  we  hold  it  to  be  a  release,  we  must  hold  it  to  be  a  release 
from  the  moment  of  its  execution;  and  that  is  manifestly  contrary 
to  the  intention  of  the  parties.  To  extinguish  the  debt,  would  man- 
ifestly be  to  defeat  the  whole  intention  of  the  deed.  But  upon  what 
assumption  is  that  ground  taken?  Upon  the  assumpticHi  that  every 
release,  to  have  any  operation  at  all,  must  operate  from  the  moment 
at  which  it  is  given.  I  must  confess  I  do  not  assent  to  that  proposi- 
tion. I  do  not  see  why  parties  may  not  agree  that  a  certain  instru- 
ment shall  operate  as  a  release,  from  the  happening  of  such  an  event. 
The  paissage  in  Co.  Litt.  referred  to  by  my  brother  Maule,^  seems  to 
show  that  they  may.  There  is,  then,  a  clear  and manifest  intent,  to 
be  collected  from  the  deed,  that  it  shall  operate  as  a  release,  from  the 
happening  of  the  event  which  the  parties  contemplated,  viz.,  the. 
molestation  which  has  happened.  It  iano  reason  why  effect  should 
not  be  given  to  the  clear  intention  of  the  parties,  that,  in  so  doing, 
w^  necessarily  cany  its  operaticm  somewhat  beyond  what  was  con- 
tmplated. 

1  With  wi^oh  agrees  the  judgment  of  Fineuz,  C.  J.,  in  T.  21  EL  7,  fo.  34. 
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For  these  reasons,  I  am  of  opinion  that  the  defendant  is  entitled 
to  our  judgment. 
Maule,  J.,  concurred. 
Talpourd,  J.,  concurred. 
Judgment  for  the  d^endant}  . 

1  Concurring  opinion  of  V.  WiOiamBi  J.,  omitted.— Eds. 


CHAPTER  XII 

ILLEGALITT 

COWAN  V.  MILBOURN 

In  the  Exchequer,  1867 
[Reported  in  Law  Reports,  2  Exchequer,  230] 

Action  (m  the  Court  of  Passage,  Liverpool)  for  breach  of  a  con- 
tract to  let  rooms  to  the  defendant.  The  first  and  third  counts  of 
the  declaration  related  to  contracts  to  let  to  the  defendant  the 
St.  Anne's  Assembly  Rooms,  Liverpool,  for  the  purpose  of  lectures, 
which  were  to  be  delivered  there  on  January  20th  and  February  3d, 
1867;  and  the  second  coimt  related  to  a  contract  to  let  the  same 
rooms  to  the  defendant  for  the  puipose  of  a  ball  and  tesrparty  on 
January  29th. 

To  these  counts  the  defendant,  among  other  pleas,  pleaded, 
fourthly,  that,  after  making  the  alleged  agreements  respectively, 
the  defendant  was  informed,  and  learned  for  the  first  time,  that  the 
plaintiff  intended  (as  he  did  in  fact  intend)  to  use  the  rooms  for 
certain  irreligious,  blasphemous,  and  illegal  lectures  or  entertain- 
ments; whereupon  the  defendant,  within  a  reasonable  time,  after 
satisfying  himself  as  to  the  truth  of  the  premises,  gave  notice  to 
the  plaintiff  that  he  could  not  permit  the  plaintiff  the  use  of  the 
rooms  for  the  purposes  aforesaid,  and  thereupon  notified  to  the 
plaintiff  not  to  incur  any  further  or  other  expense  in  relation  thereto; 
and  in  like  manner,  and  within  such  reasonable  time  as  aforesaid, 
tendered  and  paid  to  the  plaintiff  the  amount  of  the  moneys  which 
the  plaintiff  had  paid  him  for  the  intended  use  of  the  rooms;  and  that 
his  refusal  to  permit  the  plaintiff  imder  the  said  circumstances,  and 
for  the  said  purposes,  to  use  the  rooms  was  the  breach  com- 
plained of. 

The  defendant,  by  his  seventh  plea,  also  relied  upon  the  provi- 
sions of  21  Geo.  3,  eh.  49,  §  1. 
1044 
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Issue. 

At  the  trial  the  following  facts  appeared  in  evidence : 

In  December,  1865,  the  plaintiff,  who  was  secretary  to  the  Liver- 
pool' Secular  Society,  hired  of  the  defendant,  through  defendant's 
son,  the  rooms  in  question,  for  Sunday,  January  20th,  for  the  purpose 
of  having  lectures  delivered  there  in  advancement  of  the  views  of 
the  society.  He  did  not  oommimicate  to  the  defendant  the  subjects 
of  the  lectures,  nor  that  they  were  to  be  delivered  in  connection  with 
the  society.  He  afterward  hired  the  same  rooms  for  the  delivery  of 
lectures  on  Sunday,  February  .3d,  and  for  a  ball  and  tea*party  in 
memory  of  Tom  Paine,  on  January  29th.  On  January  5th  the  sub- 
jects of  the  lectures  for  the  morning,  afternoon,  and  evening  of 
January  20th  were  advertised  by  placards  as  "The  Soul:  Its  Nature 
and  Destination.^'  "The  Character  and  Teachings  of  Christ;  the 
former  Defective,  the  latter.  Misleading.''  "Bible  Morality  and 
Bible  Science;"  and  those  of  the  lectures  for  February  8d  as  "The 
Sceptical  Tendency  of  Bishop  Butler's  Analogy."  "  The  Bible  shown 
to  be  no  more  Inspired  than  any  other  Book;  with  a  Refutation  of 
Modem  Theories  thereon."  "Catholicism,  Protestantism,  and 
Secularism:  which  ccmtains  most  Truth,  and  which  is  best  calculated 
to  benefit  Humanity?" 

On  January  17th  the  plaintiff  received  from  the  defendant's  son 
a  letter  written  the  day  previous,  complaining  of  an  evening  lecture 
having  been  advertised,  and  alleging  that  the  rooms  were  only  let 
for  the  morning  and  afternoon,  but  making  no  complaint  of  the  sub- 
ject of  the  lectures;  and  on  January  19th  the  defendant  received  from 
the  plaintiff's  attorney  a  letter  of  that  date,  entirely  refumng  the  use 
of  the  rooms,  but  not  assigning  any  reason.  The  plaintiff,  having 
attempted  without  success  to  obtain  possession  of  the  rooms  on  the 
days  in  question,  brought  this  action  for  breach  of  the  several  con- 
tracts. 

It  appeared  upon  the  evidence  of  the  chief  constable  of  Liverpool, 
who  was  called  for  the  defendant,  that  the  defendant's  refusal  was 
caused  by  his  interference,  and  by  his  threatened  opposition  to  a  re- 
newal of  the  license  attached  to  the  rooms. 

The  learned  judge  ruled  that  the  lectures  announced  were  blas- 
phemous and  illegal,  and  that  the  plaintiff  could  not  therefore  re- 
cover on  the  agreement  for  the  Simdays  (January  20th  and  Feb- 
ruary 3d),  but  that  he  might  recover  on  the  agreement  relating  to  the 
tea-party  of  January  29th;  and  a  verdict  for  one  farthing  damages 
was  foimd  for  the  plaintiff  on  the  second  count,  and  a  verdict  was 
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entered  for  the  defendant  on  the  first  and  third  counts,  with  leave  to 
the  plaintiff  (under  16  &  17  Vict.  c.  21,  §  45)  to  move  this  Court  to 
enter  a  verdict  for  the  plaintiff  for  £10  on  each  of  those  counts. 

Littler  moved  accordingly.  First,  the  all^ation  of  blasphemy  in 
the  plea  is  not  proved,  for  the  only  evidence  of  the  character  of  the 
lectures  is  that  afforded  by  the  advertisements,  which  show  nothing 
falling  within  that  description.  The  test  of  blasphemy  lies  rather  in 
the  manner  than  the  matter  of  what  is  said,  and  the  current  opinion 
in  modem  times  has  been  that  to  support  a  prosecution  for  blasphemy 
there  must  be  a  scurrilous  and  indecent  attack  upon  commonly  re- 
ceived opinions,  or  a  maintenance  of  views  flagrantly  opposed  to  or- 
dinary morality.  This  is  the  view  expressed  in  Blackstone's  Comr 
mentaries.  Vol.  IV.,  p.  51,^and  the  same  opinion  is  stated  at  length  in 
Starkie  on  Label,  1st  ed.,  pp.  496-497,  cited  and  adopted  in  Russell  on 
Crimes,  4th  ed..  Vol.  II.,  pp.  334-335;  and  it  is  stated  to  the  same 
effect,  though  in  somewhat  different  terms,  in  the  2d  ed.  of  Starkie, 
Vol.  II.,  pp.  146-147.*    That  opinion  is  further  supported  by  the 

*  ''Though  it  is  dear  that  no  restraint  should  be  laid  upon  rational  and  dis- 
passionate discussions  of  the  rectitude  and  propriety  of  the  established  mode  of 
worship,  yet  contumely  and  contempt  are  what  no  establishment  can  tolerate." 

*  The  passage  in  the  earlier  edition  of  Starkie,  pp.  49d-497,  cited  in  Russell  on 
Crimes,  Vol.  I.,  p.  334,  is  as  follows:  "  It  may  not  be  going  too  far  to  infer  from  the 
principles  and  decisions,  that  no  author  or  preacher  who  fairly  and  conscientiously 
promulgates  the  opinions  with  whose  truth  he  is  impressed,  for  the  benefit  of 
others,  is,  for  so  doing,  amenable  as  a  criminal;  but  a  malicious  and  mischievous 
intention  is  in  such  cases  the  broad  boundary  between  right  and  wrong;  and  thus, 
if  it  can  be  collected,  from  the  offensive  levity  with  which  so  serioua  a  subject  ia 
treated,  or  from  other  circumstances,  that  the  act  of  the  party  was  malicious,  then, 
since  the  law  has  no  means  of  distinguishing  between  different  degrees  of  evil 
tendency,  if  the  matter  published  contain  any  such  tendency,  the  publisher  be- 
comes answerable  to  justice." 

The  passage  in  the  later  edition,  VoL  II.,  pp.  146-147,  is  as  foUows:  "The  very 
absurdity  and  foUy  of  an  ignorant  man,  who  professes  to  teach  and  enlighten  the 
rest  of  mankind,  are  usually  so  gross  as  to  render  his  errors  harmless;  but,  be  this 
as  it  may,  the  law  interferes  not  with  his  blunders  so  long  as  they  are  honest 
ones.  *  *  *  It  is  the  mischievous  abuse  of  this  state  of  intellectual  liberty 
which  calls  for  penal  censure.  The  law  visits  not  the  honest  errors,  but  the  malice 
of  mankind.  A  wilful  intention  to  pervert,  insult,  and  mislead  others,  by  means 
of  licentious  and  contumelious  abuse  applied  to  sacred  subjects,  or  by  wilful  mis- 
representations or  artful  sophistry,  calculated  to  mislead  the  ignorant  and  unwary, 
is  the  criterion  and  test  of  guilt.  A  malicious  and  mischievous  intention,  or 
(what  is  equivalent  to  such  an  intention  in  law  as  well  as  in  morals)  a  state  of 
apathy  and  indifference  to  the  interests  of  society,  is  the  broad  boundary  between 
right  and  wrong.  If  it  can  be  collected  from  the  circumstances  of  the  publication — 
from  a  display  of  (tensive  levity,  from  contumelious  and  abusive 
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remarks  of  Best,  J.,  at  the  close  of  his  judgment  in  The  King  v.  Wad* 
dington.^  If  this  is  so,  it  follows  that  a  lecture  of  this  nature  is  not 
illegal. 

[Bramwell,  B.  Not  so;  an  act  may  be  illegal  in  the  sense  that  it 
will  not  be  recognized  by  the  law  as  capable  of  h&ng  the  foundation 
of  any  legal  right,  or  that  it  may  even  deprive  what  it  accompanies  of 
that  capacity,  although  it  is  followed  by  no  penalty.  The  very  point 
was  illustrated  by  the  case  of  Pearce  v.  Brooks  *  in  this  Court.] 

So  far  as  relates  to  the  subject  of  the  character  and  teaching  of 
Christ,  the  Act  of  relief  of  53  Geo.  3,  ch.  160,  §  2,  exempts  the  plaintiff 
from  the  charge  of  illegality. 

[Bramwell,  B.  Only  from  the  penalties  imposed  by  9  &  10  Wm. 
3,  ch.  32,  and  from  the  penalties  and  disabilities  to  which  Unitarians 
still  remained  subject  in  consequence  <^  their  exclusion  from  the  bene^ 
fits  of  the  Act  of  Toleration,  1  Wm.  A  M.  sess.  1,  c.  18,  §  17.] 

With  respect  to  the  lectiu*e  on  the  authority  and  inspiration  of  the 
Scriptures,  it  can  scarcely  be  said  to  be  illegal  to  question  theii'  ex- 
clusive inspiration  after  the  decision  of  the  Privy  Council  in  Bishop 
of  Salisbury  v.  Williams.* 

[Bramwell,  B^  The  act  of  53  Geo.  3,  c.  160,  does  not  repeal  that 
part  of  9  &  10  Wm.  3,  c.  32,  §  1,  which  is  directed  against  those  who 
"  shall  deny  the  Christian  religion  to  be  true,  or  the  Holy  Scriptures  of 
the  Old  and  New  Testament  to  be  of  divine  authority,"  and  who  shall 
on  indictment  ot  information  be  convicted  thereof.) 

It  has  not  been  commonly  supposed  that  the  recent  attack  on  the 
Pentateuch  by  Bishop  Colenso  laid  him  open  to  such  an  indictment. 

Secondly,  the  plea  is  not  proved,  because  the  reason  alleged  in  it 
was  not  the  reason  given  by  the  defendant  i^hen  he  refused  the  use 
of  the  rooms. 

Kellt,  C.  B.    It  would  be  a  violation  of  duty  to  allow  the  question 

raised  to  remain  in  any  doubt.    That  question  is,  whether  one  who 

has  contracted  to  let  rooms  for  a  purpose  stated  in  general  terms,  and 

who  afterward  discovers  that  they  are  to  be  used  for  the  delivery 

of  lectures  in  support  of  a  proposition  which  states,  with  respect  to 

our  Saviour  and  His  teaching,  that  the  first  is  defective  and  the  second 

applied  to  sacred  persons  and  subjects — that  the  design  of  the  author  was  to 
occasion  that  mischief  to  which  the  matters  which  he  publishes  immediately 
tends — ^to  destroy,  or  even  to  weaken,  moi's  sense  of  religious  or  moral  obliga- 
tions— to  insult  those  who  believe,  by  casting  contumelious  abuse  and  ridicule 
upon  their  doctrines,  or  to  bring  the  established  religion  and  form  of  worship  into 
disgrace  and  contempt — ^the  offence  against  society  is  complete." 
U  B.  &  C.  26,  at  p.  28.        *  Law  Rep.  1  Ex.  213.        *  2  Moore,  P.  C.  (N.  S.)  375. 
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misleading,  is  nevertheless  bound  to  pennit  his  rooms  to  be  used  for 
that  purpose  in  pursuance  of  that  general  contract.  There  is  abundant 
authority  for  saying  that  Christianity  is  part  and  parcel  of  the  law  of 
the  land;  and  that,  therefore,  to  support  and  maintain  publicly  the 
proposition  I  have  above  mentioned  is  a  violation  of  the  first  prin- 
ciples of  the  law,  and  cannot  be  done  without  blasphemy.  I  there- 
fore do  not  hesitate  to  say  that  the  defendant  was  not  only  entitled, 
but  was  called  on  and  bound  by  the  law,  to  refuse  his  sanction  to  this 
use  of  his  rooms.  It  is  conteSnded  that  this  was  not  the  real  motive 
which  actuated  the  defendant,  and  that  the  evidence  showed  another 
and  different  motive,  and  that  this  reason  was  put  forward  only  as 
an  excuse.  But  I  am  of  opinion  that,  whatever  may  have  been  the 
motive  operating  on  his  own  mind,  it  was  open  to  him  by  law,  at  the 
last  moment  before  the  rooms  had  been  taken  poesesmon  of,  to  refuse 
their  use,  and  to  justify  that  refusal  on  the  ground  that  the  plaintiff 
had  in  fact  this  purpose  in  view. 

Martin,  B.  I  am  quite  of  the  same  opinion.  I  protest  against  the 
notion  that  this  is  any  punishment  of  the  persons  advocating  these 
opinions.  It  is  merely  the  case  of  the  owner  of  property  exercising 
his  rights  over  its  use, 

Bramwell,  B.  I  am  of  the  same  opinion,  and^  will  state  my 
grounds.  I  think  that  the  plaintiff  was. about  to  use  the  rooms  for 
an  unlawful  purpose,  because  he  was  about  to  use  th^m  for  the  pur- 
pose of,  "by  teachmg  or  advised  speaking,''  "denying  the  Christian 
religion  to  be  true,  or  the  Holy  Scriptures  of  the  Old  and  New  Testa- 
ment to  be  of  divine  authority."  That  he  intended  to  use  the  rooms 
for  the  purposes  declared  by  the  statute  to  be  unlawful  is  perfectly 
clear,  for  he  proposed  to  show  thsA  the  character  of  Christ  was  de- 
fective, and  His  teaching  misleading,  and  that  the  Bible  was  no  more 
inspired  than  any  other  book.  That  being  so,  his  purpose  was  unlaw- 
ful; and  if  the  defendant  had  known  his  purpose  at  the  time  of  the 
refusal,  he  clearly  would  not  have  been  bound  to  let  the  plaintiff  oc- 
cupy them,  for,  if  he  would,  he  would  then  have  b^en  compelled  to 
do  a  thing  in  piwsuance  of  an  illegal  purpose.  Neither  if  he  had  let 
the  plaintiff  into  possession  could  he,  for  the  same  reason,  have  recov- 
ered the  price  for  their  letting.  It  is  said  he  did  not  know  of  this  pur- 
pose, or,  at  least,  did  not  regard  it,  and  gave  another  and  different 
reason.  But  having  refused  to  let  the  rooms,  he  might  justify  it  <m 
any  ground  that  would  support  the  refusal.  This  is  laid  down  in 
Spotswood  V.  Barrow,^  where  in  an  action  for  wrongful  dismissal  the 

>  5  Ex.  110. 
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defendant  justified  on  the  ground  that  the  plaintiff  had  misappro- 
priated moneys,  and  the  Court  held  that  the  plea  was  supported,  al- 
though the  defendant  failed  to  show  that  the  fact  was  known  to  him 
before  he  dismissed  the  plaintiff.  Rolfe,  B.,  there  says:  ^  ''The  sub- 
ject may  be  illustrated  by  what  was  said  in  Doe  d.  Daniell  v.  Wood- 
ruffe,^  viz.,  ''where  a  party  having  a  right  of  entry  enters,  it  is  not 
competent  for  him  to  repudiate  any  rights  he  may  possess,  and  to  say 
he  has  entered  as  a  trespasser,  or  by  some  other  than  his  real  title. 
As  soiHi  as  he  has  entered  he  is  possessed,  whether  he  will  or  no,  by 
virtue  of  every  title  which  he  had  in  him,  and  which  he  could  assert 
by  entry.  Littleton,  §  695,  is  there  referred  to;  and  that  old  authority 
seems  to  me  to  be  founded  on  very  good  sense.''  This  appears  to  me 
to  be  good  law,  and  the  reason  of  it  is  ai^raxent.  You  need  give  no 
reason  at  aU.  If  you  refuse  to  perform  your  contract,  and  the  other 
party  asks  why,  you  may  say,  "  Go  to  law  and  I  will  tell  you.''  And 
yom*  justification  will  depend  on  whether  in  fact  and  law  he  could 
compel  you  to  perform.  Now  it  appears  that  the  plaintiff  here  was 
going  to  use  the  rooms  for  an  unlawful  purpose;  he  therefore  could 
not  enforce  the  contract  for  that  purpose,  and  therefore  the  defendant 
was  not  bound,  though  he  did  not  know  the  fact.  It  is  strange  there 
should  be  so  much  difficulty  in  making  it  understood  that  a  thing  may 
be  imiawful,  in  the  sense  that  the  law  will  not  aid  it,  and  yet  that  the 
law  will  not  immediately  punish  it.  If  that  only  were  unlawful  to 
which  a  penalty  is  attached,  the  consequence  would  be  that,  inasmuch 
as  no  penalty  is  provided  by  the  law  for  prostitution,  a  contract  hav- 
ing prostitution  for  its  object  would  be  valid  in  a  Court  of  Law.  The 
mle  must  be  refused,  and  I  do  not  regret  the  result,  and  on  this  ground, 
that  this  placard  must  have  given  great  pain  to  many  of  those  who 
read  it. 
Rule  refiised. 
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In  the  Queen's  Bench,  1873 

[Reported  in  Law  Reports,  8  Queen's  Bench,  202] 

The  judgment  of  the  Court  (Cockbum,  C.  J.,  Blackburn  and  Mel- 
lor,  JJ.)  was  delivered  by 
Blackburn,  J.    This  is  an  action  brought  by  the  owner  of  a  ship 
»  At  p.  113.  •  10  M.  A  W.  608,  a1^  p.  632. 
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against  the  charterer  for  detaining  the  ship,  in  which  the  plaintiff  has 
obtained  a  verdict,  subject  to  leave  to  move  to  enter  the  verdict  for 
the  defendant,  if  the  facts  proved  establish  a  plea  of  illegality. 

On  the  trial  before  the  Lord  Chief  Justice  the  material  facts  ap- 
peared to  be,  that  the  charter  party  was  made  in  France  on  Octo- 
ber 7th,  1871,  between  the  agent  of  the  defendant  and  the  master  of 
the  ship. 

By  the  charter  party  it  was  stipulated  that  the  ship,  then  at  Trou- 
ville,  a  port  in  France,  should  there  load  a  cargo  of  pressed  hay  and 
proceed  therewith  direct  to  London;  and  a  term  in  the  charter  party 
was  to  the  effect  that  all  cargo  should  be  brought  and  taken  from  the 
ship  alongside. 

The  defendant's  agent  verbally  told  the  master  that  the  consignees 
would  require  the  hay  to  be  delivered  to  them  at  a  particular  whaif 
in  Deptford  Creek,  and  that  he  should  proceed  there  on  his  arrival 
in  London,  and  this  the  master  promised  to  do. 

On  arriving  in  the  Thames  the  master  proposed  to  proceed  to  the 
wharf,  but  then  for  the  first  time  learned  that  by  an  Order  in  Council, 
made  under  the  authority  of  the  Cattle  Diseases  Act,  France  was 

■ 

declared  to  be  an  infected  country,  and  it  was  made  illegal  to  land 
in  Great  Britain  any  hay  brought  from  that  country.  He  could  not 
therefore  proceed  to  the  wharf  and  there  deliver  the  cargo,  for  that 
would  have  been  landing  the  hay,  and  illegal.  After  some  delay  the 
defendant  received  the  cargo  from  alongside  the  ship  in  the  river  into 
another  vessel  and  exported  it.  There  was  no  legal  objection  to  this 
being  done,^  but  during  the  interval  eighteen  days  beyond  the  lay- 
days elapsed,  and  it  was  for  this  detention  that  the  plaintiff  recovered. 

It  appeared  that  the  Order  in  Council  had  been  made  and  published 
before  the  charter  party  was  entered  into,  but  that  in  fact  neither  the 
master  of  the  ship  nor  the  defendant's  agent  was  aware  that  it  had 
been  made. 

A  rule  was  obtained,  which  was  argued  in  Michaelmas  Term  before 
my  Lord  Chief  Justice,  my  brother  Mellor  and  myself,  when  the  Court 
took  time  to  consider. 

We  are  of  opinion  that  the  rule  should  be  discharged.  The  charter 
party  provides  that  the  cargo  was  jbo  be  taken  from  alongside;  and 
that  being  so,  the  consignee  might  select  any  legal  and  reasonable 
place  within  the  port  at  which  to  take  it  .from  alongside.  He,  by  his 
agent  in  France,  named  this  wharf,  which  he  supposed,  erroneously, 

>  All  that  was  necessary  was  an  order  from  the  Customs  for  permission  to  trans- 
fer the  hay  for  export  to  some  other  vessel  named. 
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to  be  a  legal  place,  and  the  master,  under  the  same  mistake,  assented 
to  this,  as  indeed  he  wonld  have  had  no  right  to  refuse,  if  it  had  really 
been  a  legal  place.  But  when  it  turned  out  that  the  defendant  had 
named  a  place  for  the  performance  of  the  contract  where  the  per- 
fonnanee  was  impossible,  because  illegal,  that  did  not  put  an  end  to 
the  contract,  if  the  performance  in  any  other  way  was  legal  and  prac- 
ticable. In  the  present  case  the  performance  by  receiving  the  cargo 
alongside  in  the  river  without  landing  it  at  all  was  both  legid  and  prac- 
ticable. See  The  Teutonia,^  a  case  which  would  have  been  precisely 
in  point,  if  the  Order  in  Council  rendering  the  landing  illegal  had 
come  into  operation  after  the  contract  was  made  instead  of  before. 

It  was  on  the  fact  that  the  Order  in  Coimcil  existed  at  the  time 
the  contract  was  made  that  the  argument  for  the  defendant  was 
mainly  grounded. 

It  was  said  that  the  intention  of  both  parties  was,  that  the  hay  was 
to  be  landed,  that  therefore  they  intended  to  violate  the  law,  and 
that  it  may  be  shown  by  extraneous  evidence  that  a  contract,  on  the 
face  of  it  perfectly  legal,  is  void  because  made  with  intent  to  violate 
the  law,  and  that  ignorance  of  the  law  makes  no  difference.  But  we 
think,  in  the  first  place,  that  it  is  a  mistake  to  say  that  the  plaintiff 
intended  that  the  hay  should  be  landed.  He  no  doubt  contemplated 
and  expected  that  the  hay  would  be  landed,  for,  except  under  very 
unusual  circumstances,  hay  is  not  brought  into  the  Thames  for  any 
other  object;  but  all  that  the  shipowner  bargained  for,  and  all  that 
he  can  properly  be  said  to  have  intended,  was  that,  on  the  arrival  of 
the  ship  in  London,  his  freight  should  be  paid,  and  the  hay  taken  out 
of  his  ship.  If,  im^q^ectedly,  there  had  arisen  a  great  demand  for  hay 
abroad,  like  that  which  existed  when  our  army  was  in  the  Crimea,  the 
consignee  might  have  transhipped  the  hay  and  exported  it  without  the 
shipowner  having  the  slightest  ground  for  complaining  that  his  in- 
tention was  frustrated.  We  agree  that  a  contract,  lawful  in  itself,  is 
illegal  if  it  be  entered  into  with  the  object  that  the  law  should  be 
violated;  if,  as  it  is  expressed  in  Pearce  v.  Brooks,^  it  is  done  for  the 
very  object  of  Batisf3ring  an  illegal  purpose,  or,  as  it  is  expressed  in 
McKinnell  v.  Robinson,'  "for  the  express  purpose  of  a  violation  of 
the  law."  But  in  the  present  case  the  shipowner  never  did  even 
contemplate  or  believe  that  the  defendant  would  violate  the  law. 
He  contemplated  that  the  defendant  would  land  the  goods  which  he 
thought  was  lawful;  but  if  he  had  thought  at  all  of  the  possibility  of 
tiie  landing  being  prohibited,  he  would  probably  have  expected  that 

^  Law  Rep.  4  P.  C.  171.        'Law  Rep.  1  Ex.  213.       *  3  M.  db  W.  at  p.  442. 
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the  defendant  would  in  that  case  not  violate  the  law.  And  he  would 
have  been  right  in  fact  in  that  expectation,  for  the  defendant  did  not 
attempt  to  land  the  goods. 

We  quite  agree,  that,  where  a  contract  is  to  do  a  thing  which  can- 
not be  performed  without  a  violation  of  the  law  it  is  void,  whether 
the  parties  knew  the  law  or  not.  But  we  think,  that  in  order  to 
avoid  a  contract  which  can  be  legally  performed,  on  the  ground  that 
there  was  an  intentidn  to  perform  it  in  an  ill^^l  manner,  it  is  neces- 
sary to  show  that  there  was  the  wicked  intention  to  break  the  law; 
and,  if  this  be  so,  the  knowledge  of  what  the  law  is  becomes  of  great 
importance. 

No  one  could  for  a  moment  contend,  that  if  everjrthing  which 
hi^)pened  in  France  had  happened  within  the  jurisdiction  of  our 
country,  the  plaintiff  and  defendant's  agent  could  have  been  suc- 
cessfully indicted  for  a  conspiracy  to  violate  the  law  by  landing  these 
goods;  for  there  would  have  been  a  want  of  mens  tea.  And  it  seems 
to  us  that  the  mens  rea  is  as  necessary  to  avoid  a  contract,  which  can 
be  legally  performed,  because  when  it  was  made  it  was  with  the  ob- 
ject of  satirf3dng  an  illegal  purpose,  as  it  is  to  render  the  parties 
criminally  responsible. 

Rvle  discharged. 


PIXLEY  V.  BOYNTON 

In  the  Supreme  Court  of  Illinois,  1875 
[Reported  m  79  Illinois,  351] 

Scott,  C.  J.,  delivered  the  opinion  of  the  Court:  ^ 

The  action  is  upon  a  promissory  note,  and  defendants  seek  to 
avoid  the  payment  on  the  ground  the  consideration  is  illegal.  The 
special  defence  set  up  in  the  notice  filed  with  the  general  issue  is, 
that  it  was  given  in  settlement  of  ''differences"  arising  out  of  an 
optional  contract  in  wheat,  made  on  the  Board  of  Trade,  and  that 
it  was  not  the  intention  of  any  of  the  parties  to  the  transaction  to 
buy  or  sell,  or  deliver  or  receive  grain,  but  their  only  purpose  was  to 
trade  in  -'  differences  "  in  the  price  of  grain  on  the  Chicago  market. 

It  will  not  be  necessary  to  discuss  the  legal  proposition,  that  such 
contracts  are  void,  as  being  against  a  sound  public  moralityi  for  the 

^  Portions  of  opinion  CBuitted. — Eds. 
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reason  we  do  not  think  any  sucli  contract  as  defendants  insist  upon 
has  been  proven  to  have  existed  between  the  parties.  The  burden  of 
proof  is  upon  defendants  to  show  the  consideration  of  the  note 
is  illegal,  and  they  ought,  in  a  case  like  this,  to  be  required  to  make 
this  proof  by  a  clear  preponderance  of  the  evidence.  This  they 
have  not  done. 

The  contract  was  made  by  Hall,  one  of  the  defendants,  on  behalf 
of  Wallace,  who  was  not  himself  a  member  of  the  board  of  trade,  and 
could  not  by  its  usages  make  contracts  in  his  own  name  in  relation 
to  transactions  on  'change.  In  June,  1870,  Wallace,  through  Hall, 
sold  to  Boynton,  for  his  firm,  5000  bushels  No.  2  spring  wheat,  at 
$1.12  per  bushel,  '' seller  July."  Suddenly  the  price  of  wheat  went 
up,  and  it  was  thought  best  to  close  up  the  matter.  Accordingly, 
Hall,  at  the  instance  perhaps  ot  Wallace,  certainly  in  bis  interest, 
bought  the  wheat  back  from  Boynton  at  an  advance  of  fourteen 
cents  per  bushel.  Neither  Hall  nor  his  firm  had  any  real  interest  in 
the  wheat,  but  as  EbiU  and  Boynton  were  both  members  of  the  board 
of  trade,  and  as  the  contract  was  made  in  Hall's  name,  by  his  con- 
sent, and  he  was  l^ally  obligated  to  perform  it,  he  would  have  been 
expelled  had  he  not,  in  some  sati^actory  manner,  closed  up  the 
matter  with  Bo3mton  at  the  matiuity  of  the  contract.  It  was  no 
doubt  for  this  reason,  as  well  as  his  l^sal  liability,  his  firm  gave  the 
note  upon  which  this  action  was  brought. 

A  number  of  witnesses  familiar  with  the  rules  of  the  board  of 
trade  were  examined,  and  they  all  say  this  contract  was  in  confonn- 
ity  with  the  custom  of  trade,  and  was  a  regidar  and  legfiimkte  con- 
tract. '' Seller"  the  month,  as  that  tenn  is  understood  and  used  on 
the  board  of  trade,  is  explained  to  mean  the  seller  has  until  the  last 
day  of  the  month  in  Which  to  make  a  delivery  of  any  grain  contracted 
to  be  sold.  Under  such  a  contract,  as  we  understand  the  evidence, 
all  the  option  the  seller  has  is  the  privilege  to  deliver  the  grain  at  any 
time  before  the  maturity  of  the  contract.  This  is  nothing  more  than 
a  time  contract,  which  is  regarded  on  the  board  of  trade  and  else- 
where as  a  legitimate  and  regular  contract.  Time  contracts  in  reisr 
tion  to  grain,  as  well  as  other  commodities,  are  of  daily  occurrence, 
and  must  necessarily  be  in  commercial  transactions. 

One  witness  says,  the  true  idea  of  an  "option"  is  ''puts"  and 
"  calls."  A  " put "  is  defined  in  the  evidence  to  be  "  a  privilege  of  de- 
livering or  not  delivering  the  grain,"  and  a  "call"  is  "a  privilege  of 
calling  or  not  calling  for  th^  grain. "  The  contract  between  the  parties 
to  this  transaction  was  not  an  optional  one,  in  the  sense  of  "  puts  and 
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calls."  The  only  option  the  seller  had  Wjas  as  to  the  time  of  the  de- 
livery. The  legal  effect  of  his  agreement  was  that  he  should  deliver 
the  grain  contracted  to  be  sold  within  a  limited  period. 

Whatever  may  have  been  the  intention  of  Hall  or  Wallaoey  it 
aeems  clear  th^t  Boynton  understood  he  was  to  have  the  grain  at 
the  maturity  of  the  contract.  His  good  faith  was  manifested,  in 
that,  inmiediately  upon  selling  the  graia  back  to  Hall,  for  Wallace, 
he  purchased  a  like  amoimt  at  the  price  he  had  just  sold,  and  upon 
the  maturity  of  the  contract,  took  the  wheat  and  paid  for  it.  Plain- 
tiffs were  esctensively  engaged  in  shipping  grain,  as  shown  by  the 
testimony.  Boynton  emphatically  declares  this  was  not  a  gambling 
transaction,  so  far  as  he  was  concerned,  but  that  the  grain  was  pur- 
chased in  good  faith  for  the  legitimate  purposes  of  commerce.  There 
is  nothing  in  the  record  to  overcome  his  testimony  in  this  regard. 

The  intention  of  the  parties  gives  character  to  the  transaction, 
and  if  either  party  contracted  in  good  faith,  he  is  entitled  to  the 
benefit  of  his  contract,  no  matter  what  may  haVe  been  the  secret 
purpose  or  intention  of  the  other  party. 

Judgment  affirmed. 


PEARCE  V.  BROOKS 

In  the  Exchequer,  1866 
[Reported  m  Law  Reports,  1  Exchequer,  213] 

Declaration  stating  an  agreement  by  which  the  plaintiffs  agreed 
to  supply  the  defendant  with  a  new  miniature  brougham  on  hire, 
till  the  purchase-money  should  be  paid  by  instalments  in  a  period 
which  was  not  to  exceed  twelve  months;  the  defendant  to  have  the 
option  to  purchase  as  aforesaid,  and  to  pay  £50  down;  and  in  case 
the  brougham  should  be  returned  before  a  second  instalment  was 
paid;  a  forfeiture  of  fifteen  guineas  was  to  be  paid  in  addition  to  the 
£50,  and  also  any  damage,  except  fair  wear.  Averment,  that  the 
defendant  retiuned  the  brougham  before  a  second  instalment  was 
paid,  and  that  it  was  damaged.  Breach,  non-payment  of  fifteen 
guineas,  or  the  amount  of  the  damage.   Money  counts. 

Plea  3,  to  the  first  count,  that  a^.  the  time  of  making  the  sup- 
posed agreement,  the  defendant  was  to  the  knowledge  of  the  plain- 
tiffs a  prostitute,  and  tbat  the  supposed  agreement  was  made  for  the 
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supply  of  a  brougham  to  be  used  by  her  as  such  prostitutei  and  to 
assist  her  in  carrying  on  her  said  immoral  vocation,  as  the  plaintiffs 
when  they  made  the.  said  agreement  well  knew,  and  in  the  expecta- 
tion by  the  plaintiffs  that  the  defendant  would  pay  the  plaintiffs  the 
moneys  to  be  paid  by  the  said  agreement  out  of  her  receipts  as  such 
prostitute.    Issue. 

The  case  was  tried  before  Bramwell,  B.,  at  Guildhall,  at  the  sit* 
tings  after  Michaelmas  Term,  1865.  It  then  appeared  that  the 
plaintiffs  were  coach-builders  in  partnership,  and  evidence  was  given 
which  satisfied  the  jury  that  one  of  the  partners  knew  that  the  de- 
fendant was  a  prostitute;  but  there  was  no  direct  evidence  that  either 
of  the  plaintiffs  knew  that  the  brougham  was  intended  to  be  used  for 
the  purpose  of  enabling  the  defendant  to  prosecute  her  trade  of 
prostitution;  and  there  wto  no  evidence  that  the  plaintiffs  expected 
to  be  paid  out  of  the  Wages  of  prostitutkni. 

The  learned  judge  ruled  that  the  allegation  in  the  plea  as  to  the 
mode  of  payment  was  immaterial,  and  he  put  to  the  jury  the  follow- 
ing questions:  1.  Did  the  defendant  hire  the  brougham  for  the  pur- 
pose of  her  prostitution?  2.  If  she  did,  did  the  plaintiffs  know  the 
purpose  for  which  it  was  hired?  The  jury  found  that  the  carriage 
was  used  by  the  defendant  as  part  of  her  display,  to  attract  men;  and 
that  the  plaintiffs  knew  it  was  supplied  to  be  used  for  that  purpose. 
They  gave  nothing  for  the  alleged  damage. 

On  this  finding,  the  learned  judge  directed  a  verdict  for  the  de- 
fendant, and  gave  the  plaintiffs  leave  to  move  to  enter  a  verdict  for 
them  for  the  fifteen  guineas  penalty. 

M.  ChctmberSf  Q.  C,  in  Hilary  Term,  obtained  a  rule  accordingly, 
on  the  ground  that  there  was  no  evidence  that  the  plaintiffs  knew 
the  purpose  for  which  the  brougham  was  to  be  used;  and  that  if  there 
was,  the  all^i;ation  in  the  plea  that  the  plaintiffs  expected  to  be  paid 
out  of  the  receipts  of  defendant's  prostitution  was  a  material  allega- 
tion, and  bad  not  been  proved.   Bowry  v.  Bennett.  ^ 

[Pollock,  C.  B.,  referred  to  Cannan  v.  Bryce.]^ 

Pollock,  C.  B.  We  are  all  of  opinion  that  this  rule  must  be  dis- 
charged. I  do  not  think  it  is  necessary  to  enter  into  the  subject  at 
large  after  what  has  fallen  from  the  bench  in  the  course  of  the  argu- 
ment, further  than  to  say,  that  since  the  case  of  Cannan  v.  BrycQ,' 
cited  by  Lord  Abinger  in  delivering  the  judgment  of  this  Court  in 
the  case  of  M'Kinnell  v.  Robinson,^  and  followed  by  the  case  in  which 
it  was  so  cited>  I  have  always  considered  it  as  settled  law,  that  any 

1 1  Camp.  348.  '3  B.  db  A.  179.  *  Ibid,  « 3  M.  <&  W.  at  p.  441. 
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person  who  contributes  to  the  perf  onnance  of  an  ili^al  act  by  supply- 
ing  a  thing  with  the  knowledge  that  it  is  going  to  be  used  for  that 
purpose,  cannot  recover  the  price  of  the  thing  so  supplied.  If,  to 
create  that  incapacity,  it  was  ever  considered  necessary  that  the  price 
should  be  bargained  or  expected  to  be  paid  out  of  the  fruits  of  the 
illegal  act  (which  I  do  not  stop  to  examine),  that  proposition  has 
been  overruled  by  the  cases  I  have  referred  to,  and  has  now  ceased  to 
be  law.  Nor  can  any  distinction  be  made  between  an  illegal  and  an 
immoral  purpose;  the  rule  which  is  applicable  to  the  matter  is,  Ex 
turpi  catudnon  oritur  adtio^  and  whether  it  is  an  immoral  or  an  illegal 
purpose  in  which  the  plainti£F  has  participated,  it  comes  equally 
within  the  terms  of  that  maxim,  and  the  effect  is  the  same;  no  cause 
of  action  can  arise  out  of  either  the  one  or  the  other.  The  rule  of  law 
was  well  settled  in  Cannan  v.  Bryce;  that  was  a  case  which  at  the 
time  it  was  decided,  I,  in  common  with  many  other  lawyers  in  West- 
minster Hall,  was  at  first  disposed  to  regard  with  surprise.  But  the 
learned  judge  (then  Sir  Charies  Abbott)  who  decided  it,  though  not 
distinguished  as  an  advocate,  nor  at  first  eminent  as  a  judge,  was 
one  than  whom  few  have  adorned  the  bench  with  clearer  views,  or 
more  accurate  minds,  or  have  produced  more  beneficial  results  in  the 
law.  The  judgment  in  that  case  was,  I  befieve,  emphatically  his 
judgment;  it  was  assented  to  by  all  the  members  of  the  Court  of 
King's  Bench,  and  is  now  the  law  of  the  land.  If,  therefore,  this 
article  was  furnished  to  the  defendant  for  the  purpose  of  enabling 
her  to  make  a  display  favorable  to  her  immoral  purposes,  the  plain- 
tiffs can  derive  no  cause  of  action  from  the  bargain.  I  cannot  go 
with  Mr.  Chambers  in  thinking  that  everything  must  be  found  by  a 
jury  in  such  a  case  with  that  accuracy  from  which  ordinary  decency 
would  recoil.  For  criminal  law  it  is  sometimes  necessary  that  details 
of  a  revolting  character  should  be  found  distinctly  and  minutely,  but 
for  civil  purposes  this  is  not  necessary.  If  evidence  is  given  which  is 
sufficient  to  satisfy  the  jiuy  of  the  fact  of  the  immoral  purpose,  and 
of  the  plaintiffs'  knowledge  of  it,  and  that  the  article  was  required 
and  furnished  to  facilitate  that  object,  it  is  sufficient,  althou^^  the 
facts  are  not  expressed  with  such  plainness  as  would  ofteaA  the  sense 
of  dec^icy .  I  agree  with  my  brother  Bramwell  that  the  verdict  was 
right,  and  that  the  rule  must  be  discharged. 

Pollock,  C.  B.    I  wish  to  add  that  I  entirely  agree  with  what  has 
fallen  from  my  Brother  Martin,^  as  to  the  case  of  Canniem  v.  Bryce. 

>  Concurring  opinions  of  Martin,  B.,  Pigott,  B.,  and  Bramwell,  B.,  omitted. — 
Eds. 
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If  a  person  lends  money,  but  with  a  doubt  in  his  mind  whether  it  is 
to  be  actually  applied  to  an  illegal  purpose,  it  will  be  a  question  for 
the  jury  whether  he  meant  it  to  be  so  applied;  but  if  it  were  advanced 
in  such  a  way  that  it  could  not  possibly  be  a  bribe  to  an  illegal  pur- 
pose, and  afterward  it  was  turned  to  that  use,  neither  Cannan  v. 
Bryce,  nor  any  other  case,  decides  that  his  act  would  be  illegal.  The 
case  cited  rests  on  the  fact  that  the  money  was  borrowed  with  the 
very  object  of  satisfying  an  illegal  purpose. 


HANAUER  V.  DOANE 

In  the  Supreme  Court  of  the  United  States,  1870 
[Reported  in  12  Wallace,  342] 

Erbor  to  the  Circuit  Court  for  the  Eastern  District  of  Arkansas. 

This  was  an  action  by  Doane  against  L.  &,  J.  Hanauer,  to  recover 
the  amount  of  two  promissory  notes,  dated  in  Februaiy,  1867. 
These  notes  were  originally  given  by  the  said  L.  &  J.  Hanauer,  under 
the  firm  of  L.  Hanauer  &  Co.,  to  one  Hunter,  in  settlement  of  an 

^  In  M'Kinnell  v.  Robinson  (1838),  3  M.  db  W.  434,  HM,  Money  lent  to  one  who 
borrowed  it  for  the  purpose  of  gambling  therewith  at  the  illegal  game  of  "hazard" 
cannot  be  recovered  by  the  lender.    C],  Tyler  v.  Carlisle  (1887),  79  Me.  210. 

B,  in  furtherance  of  an  attempt  to  form  a  monopoly,  leased  a  distillery  from  A. 
A  knew  B's  motive,  but  did  not  become  a  party  to  the  conspiracy.  Under  New 
York  Laws,  1897,  p.  310,  c.  883,  any  combination  whereby  a  monopoly  in  the 
production  or  sale  of  any  common  article  is  or  may  be  created,  is  illegal.  Udd^ 
A  could  recover  rental  due  under  the  lease.  Brooklyn  Distilling  Co.  v.  Standard 
Distilling  Co.  (1907),  120  App.  Div.  (N.  Y.)  237,  106  N.  Y.  Supp.  264,  Scott,  J., 
dissenting.  In  the  majority  opinion,  McLaughlin,  J.,  said:  "The  fact  that  the 
plaintiff  knew  the  defendant's  motive  in  leasing  the  distillery  did  not  render  the 
lease  invalid.  The  validity  of  a  contract  under  this  statute  cannot  be  made  to 
depend  upon  the  motive  of  one  of  the  parties.  ^  *  *  It  could  just  as  well  be 
contended  that  a  contractor  who  had  built  the  distillery  for  the  defendant,  with 
knowledge  of  its  purpose,  was  not  entitled  to  recover  the  contract  price  or  that 
a  fanner  who  had  sold  his  com  to  the  defendant,  knowing  its  purpose  in  buying 
it,  could  not  recover  the  price  agreed  to  be  paid,  as  it  can  that  the  plaintiff  is  not 
entitled  to  recover  in  this  action.  The  plaintiff,  as  we  have  already  seen,  took 
DO  part  in  the  illegal  combination;  could  derive  no  benefit  from  it  or  from  the  in- 
corporation of  the  defendant  or  the  carrying  out  of  its  purpose;  had  nothing  to  do 
with  regulating  the  quantity  of  alcohol  and  spirituous  liquors  to  be  produced  or 
the  price  to  be  charged;  and,  therefore,  this  contract  is  clearly  distinguishable 

fi7 
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account  between  them  and  the  firm  of  Hunter  &  Caked,  which  had 
mostly  accrued  in  the  years  1860,  1861,  and  1862.  A  portion  of  this 
account  was  for  items  of  private  and  family  use;  the  residue  was 
partly  for  supplies  and  commisseuy  stores  for  the  Confederate  army 
sold  by  Hunter  &  Oakes  to  L.  Hanauer,  a  recognized  supply  contractor 
of  the  Confederate  government;  and  partly  for  due-bills  issued  by 
Hanauer,  as  such  contractor,  to  other  persons  in  payment  of  army 
stores  and  supplies,  and  taken  up  by  Hunter  &  Oakes  at  Hanauer's 
request,  under  a  promise  to  redeem  the  same. 

The  question  in  the  case  was  whether  the  notes  sued  on,  having 
been  given  for  the  consideration  mentioned,  were  valid. 

Judgment  having  gonj0  fo^  the  plaintiff,  the  defendant,  Hanauer, 
brought  the  case  here  on  exceptions  to  the  charge;  the  question  in  this 
Court  beings  of  course,  the  same  one  as  in  the  Court  below,  to  wit, 
whether  the  notes  sued  on,  having  been  given  for  the  consideration 
mentioned,  were  valid. 

Bradley,  J.,  delivered  the  opinion  of  the  Court. 

We  have  already  decided,  in  the  case  of  Texas  v.  White,^  that  a  con- 
tract made  in  aid  of  the  late  rebellion,  or  in  furtherance  and  support 
thereof,  is  Void.  The  same  doctrine  has  been  laid  down  in  most  of  the 
circuits,  and  in  many  of  the  State  courts,  and  must  be  regarded  as  the 
^ttled  law  of  the  land.  Any  contract,  tinctured  with  the  vice  of  giv- 
ing aid  and  support  to  the  rebellion,  can  receive  no  countenance  or 
sanction  from  the  courts  of  the  country.  Are  the  notes  in  suit  of  this 
kind?  A  portio^  of  their  consideration  was  stores  and  suppUes  fur- 
nished to  the  army  contractor  of  the  Confederate  Govenmienty  and 
another  portion  was  due-bills  issued  for  the  same  consideration,  and 
received  by  Hunter  &  Oakes  with  full  notice  of  their  character.  If 
either  of  these  portions  of  the  consideration  on  which  the  notes  were 
given  was  illegal,  the  notes  are  void  in  toto.  Such  is  the  elementary 
rule,  for  which  it  is  unnecessary  to  cite  authorities* 

On  the  trial  of  the  caude  below,  the  judge,  in  charging  the  jury, 
instructed  them  that  if  Himter  &  Oakes  took  up  Hianauer's  due-bills 

from  those  where  premises  are  leased  to  be  used  for  an  immoral  purpoee/'  But 
cf.  Mound  V.  Barker  (1899),  71  Vt.  253. 

As  to  distinction  between  illegal  contracts  and  contracts  only  collateral  to  an 
illegal  purpose  see  also,  U.  S.  Chemical  Co.  t.  Prov.  Chemical  Co.  (1894),  64  Fed. 
946;  Connolly  v.  Union  Sewer  Pipe  Co.  (1902),  184  U.  S.  540;  CunmiingB  v.  Blue 
Stone  Co.  (1900),  164  N.  Y.  401;  Diamond  Match  Co.  v.  Roeber  (1887),  106  N.  Y. 
473.  Cf,  Swift  &  Co.  y.  United  States  (1904),  196  U.  S.  375;  Camors  Co.  ▼.  Mo- 
Connell  (l^OR).  140  Fed.  412.— Eds. 
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for  value,  at  his  request  and  on  the  faith  of  his  promise  to  redeem 
them,  made  after  he  had  given  them  out  for  supplies,  these  du&^biUs 
would  constitute  a  good  consideration  for  the  notes.  We  do  not  think 
that  this  was  a  correct  statement  of  the  law.  If  Hanauer  had  bor- 
rowed money  from  Hunter  &  Oakes  to  redeem  the  due-bills  himself, 
the  transaction  would  have  been  different,  and  the  loan  of  money 
woxild  have  beai  legal,  although  Hunter  &  Oakes  had  known  for 
what  purpose  Hanauer  wanted  the  money.  They  would  have  been 
one  degree  farther  removed  from  the  unlawful  transaction.  But, 
instead  of  this,  they  became  the  holders  of  the  due-bills,  knowing  for 
what  purpose  and  on  what  consideration  they  had  been  issued;  and 
hence  their  title  was  no  better  than  that  of  the  original  holders.  To 
vitiate  this  title  it  was  not  necessary,  as  stated  by  the  judge^  that 
Hunter  &  Oakes  should  have  been  interested  in  furnishing  the  sup- 
plies for  which  the  due-bills  were  given;  nor  that  what  they  did  should 
have  been  done  with  the  view. of  aiding  the  rebel  cause.  If  the  due- 
bills  were  invalid  in  the  hands  of  the  original  holders^  they  were  invalid 
in  the  hands  of  Hunter  &  Oakes.  Whether  they  were  invalid  depends 
on  the  solution  of  the  question  whether  the  sales  of  supplies  to  Han- 
auer, for  the  use  of  the  Confederate  army,  was^  or  was  not,  an  ill^al 
transaction.  We  think  it  was.  But  on  this  subject  it  is  proper  to 
examine  the  views  of  the  judge  at  the  trial. 

With  regard  to  that  portion  of  the  consideration  of  the  notes  which 
consisted  of  supplies  sold  by  Hunter  &  Oakes  to  Hanauer  for  the 
Confederate  army,  the  judge  instructed  the  jury  that  bare  knowledge 
on  the  part  of  Hunter  &  Oakes  that  Hanauer  intended,  or  expected, 
to  turn  the  goods  over  to  the  rebel  army,  would  not  make  the  sale 
illegal  and  void,  but  that,  to  make  it  so,  it  must  appear  that  Hunter 
&  Oakes  had  some  concern  in  furnishing  the  supplies  to  the  rebel 
army,  or  intended  to  aid  therein.  In  this  instruction  we  think  the 
judge  erred.  With  whatever  impumty  a  man  may  lend  n^oney  or  sell 
goods  to  another  who  he  knows  intends  to  devote  them  to  a  use  that 
is  only  malum  prohibitumf  or  of  inferior  criminaUty,  he  cannot  do  it, 
without  turpitude,  when  he  knows,  or  has  every  reason  to  believe, 
that  such  money  or  goods  are  to  be  used  for  the  perpetration  of  a 
heinous  crime,  and  that  they  were  procured  for  that  purpose.  In  the 
words  of  Eyre,  C.  J.,  in  Lightfoot  v.  Tenant,^  "the  man  who  sells 
arsenic  to  one  who,  he  knows,  intends  to  poison  his  wife  with  it,  wiU 
not  be  allowed  to  maintain  an  action  on  his  contract.  The  consider- 
ation  of  the  contract,  in  itself  good,  is  there  tainted  with  turpitude 

>  1  Bosanquet  A  PuUer,  551,  556. 
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which  destroys  the  whole  merit  of  it.  *  *  *  No  man  ought  to 
furnish  another  with  the  means  of  transgressing  the  law,  knowing  thatt 
he  intended  to  make  that  use  of  them."  On  this  declaration  Story,  J., 
remarks:  ''The  wholesome  morality  and  enlarged  policy  of  this  pas- 
sage make  it  almost  irresistible  to  the  judgment;  and,  indeed,  the 
reasoning  seems  positively  unanswerable."  ^  Can  a  man  furnish  an- 
other with  the  means  of  committing  murder,  or  any  abominable 
crime,  knowing  that  the  purchaser  procures  them,  and  intends  to  use 
them,  for  that  purpose,  and  then  pretend  that  he  is  not  a  particix>ator 
in  the  guilt?  Can  he  wrap  himself  up  in  his  own  selfishness  and  heart- 
less indifference  and  say,  ''What  business  is  that  of  mine?  Am  I  the 
keeper  of  another  man's  conscience?"  No  one  can  hesitate  to  say 
that  such  a  man  voluntarily  aids  in  the  perpetration  of  the  offence, 
and,  morally  speaking,  is  almost,  if  not  quite,  as  guilty  as  the  principal 
offender. 

No  crime  is  greater  than  treason.  He  who,  being  bound  by  his  al- 
legiance to  a  government,  sells  goods  to  the  agent  of  an  armed  comt- 
bination  to  overthrow  that  government,  knowing  that  the  purchaser 
buys  them  for  that  treasonable  purpose,  is  himself  guilty  of  treason 
or  a  misprision  thereof.  He  voluntarily  aids  the  treason.  He  cannot 
be  permitted  to  stand  on  the  nice  metaphysical  distinction  that,  al- 
though he  knows  that  the  purchaser  buys  the  goods  for  the  purpose  of 
aiding  the  rebellion,  he  does  not  sell  them  for  that  purpose.  The  con- 
sequences of  his  acts  are  too  serious  and  enormous  to  admit  of  such 
a  plea.  He  must  be  taken  to  intend  the  consequences  of  his  own 
voluntary  act. 

The  decision  of  Eyre,  C.  J.,  in  the  case  above  referred  to,  has  been 
followed  in  several  other  Elnglish  cases.  It  was  followed  by  Lord 
Ellenborough  in  Langton  v.  Hughes,^  where  a  druggist  sold  drugs  of 
a  noxious  and  unwholesome  natvure  to  a  brewer,  knowing  that  they 
were  to  be  used  in  his  brewery,  contrary  to  law,  and  it  was  held  that 
he  could  not  recover  the  price.  It  was  also  followed  by  Abbott,  C.  J., 
in  Cannan  v.  Bryce,*  where  it  was  held  that  money  lent  to  a  man  to 
enable  him  to  settle  his  losses  on  an  illegal  stockjobbing  transaction, 
could  not  be  recovered  back.  Said  the  Chief  Justice:  "If  it  be  un- 
lawful in  one  man  to  pay,  how  can  it  be  lawful  for  another  to  furnish 
him  with  the  means  of  payment?  *  *  ♦  The  means  were  fur- 
nished with  a  full  knowledge  of  the  object  to  which  they  were  to  be 
applied,  and  for  the  express  purpose  of  accomplishing  that  object." 

'  Story's  Conflict  of  Laws,  $  253.  M  Maule  &  Selwyn,  503. 

*3.  Bamewall  &  Alderson,  179. 
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In  that  case  the  lender  had  no  interest  whatever  in  the  unlawful  trans- 
action, and  ^as  only  connected  with  it,  as  Hunter  &  Oakes  were  in 
this  case,  by  knowing  the  object  for  which  the  money  was  borrowed. 
These  cases  were  followed  by  the  Court  of  Errors  of  New  York,  in 
the  case  of  De  Groot  v.  Van  Duzer.^  Walworth,  C,  in  that  case,  ob- 
serves, that,  "those  cases  in  which  an  independent  contract  has  been 
held  void  from  a  mere  knowledge  of  the  fact  of  the  illegal  end  in  view, 
proceed  upon  the  ground  that  the  party  having  such  knowledge  in- 
tended to  aid  the  illegal  object  at  the  time  he  made  the  contract." 

There  are  cases  to  the  contrary;  but  they  are  either  cases  where  the 
unlawful  act  contemplated  to  be  done  was  merely  malum  prohibitum, 
or  of  inferior  criminality;  or  cases  in  which  the  unlawful  act  was  al- 
ready committed,  and  the  loan  was  an  independent  contract,  made, 
not  to  enable  the  borrower  to  commit  the  act,  but  to  pay  obligations 
which  he  had  already  incurred  in  committing  it.  Of  the  latter  class 
was  the  case  of  Armstrong  v.  Toler;  ^  of  the  former,  those  of  Hodgson 
V.  Temple,'  and  others  cited  in  the  argument.  In  Hodgson  v.  Temple, 
where  a  buyer  of  spirituous  liquors  was  known  to  be  cariying  on  a 
rectifying  distillery  and  a  retail  liquor  shop  at  the  same  time,  contrary 
to  law,  the  vendor  of  the  spirits  was  held  entitled  to  recover  the  price. 
Sir  James  Mansfield  said:  ''The  merely  selling  goods,  knowing  that 
the  buyer  will  make  an  illegal  use  of  them,  is  not  sufficient  to  deprive 
the  vendor  of  his  just  right  of  pa3rment;  but  to  effect  that,  it  is  neces- 
sary that  the  vendor  should  be  a  sharer  in  the  illegal  transaction." 

This  seems  to  have  been  the  view  taken  by  the  judge  who  tried  this 
cause  below,  and  which  he  applied  to  this  case.  In  our  judgment  it  is 
altogether  too  narrow  a  view  of  the  responsibility  of  a  vendor  in  such 
a  case  as  the  present.  Where  to  draw  the  precise  line  between  the 
cases  in  which  the  vendor's  knowledge  of  the  purchaser's  intent  to 
make  an  unlawful  use  of  the  goods  will  vitiate  the  contract,  and  those 
in  which  it  will  not,  may  be  difficult.  Perhaps  it  cannot  be  done  by 
exact  definitions.  The  whole  doctrine  of  avoiding  contracts  for  il- 
legality and  immorality  is  founded  on  public  policy.  It  is  certainly 
contrary  to  public  policy  to  give  the  aid  of  the  courts  to  a  vendor 
who  knew  that  his  goods  were  purchased,  or  to  a  lender  who  knew 
that  his  money  was  borrowed,  for  the  purpose  of  being  employed  in 
the  commission  of  a  criminal  act,  injurious  to  society  or  to  any  of  its 
members.    This  is  all  that  we  mean  to  decide  in  this  case. 

Judgment  reversed,  and  a  ne^jo  trial  ordered. 

^  20  Wendell,  390.  <  11  Wheaton,  268.  »  6  ^mmUm,  181. 
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ANHEUSER-BUSCH  BREWING  ASSOCIATION  v.  MASON 

In  the  Supreme  Court  of  Minnesota,  1890 
[Reported  in  44  Minnesota,  318] 

Collins,  J.  This  action  was  brought  to  recover  a  balance  claimed 
to  be  due  plaitxtiff  (a  corporation)  for  and  on  account  of  bottled  beer 
sold  to  the  defendant.  The  answer  alleged  that  at  the  time  of  the  sale 
defendant,  as  plaintiff  well  knew,  was  the  keeper  of  a  house  of  prostitu- 
tion; that  plaintiff  sold  the  beer  expressly  for  use  and  dispensation 
in  and  for  carrying  on  and  maintaining  said  house;  and  that  when  sold 
and  delivered  it  was  agreed  between  plaintiff  and  defendant  that  the 
beer  was  to  be  paid  for  out  of  the  profits  accruing  to  the  latter  from 
her  unlawful  occupation.  On  the  trial,  defendant  made  no  attempt 
to  establish  the  defence  as  pleaded,  but  relied  wholly  upon  admissions 
made  by  plaintiff's  agent,  when  testifying,  that  he  did  not  know  just 
what  was  done  with  the  beer,  but  that,  when  selling  it  to  defendant, 
he  supposed  she  would  sell  or  use  it  in  her  brothel.  On  this  admission, 
as  we  'Understand  the  record,  the  case  was  dismissed  by  the  trial  court. 

While  it  would  seem  quite  unnecessary  so  to  do,  it  may  be  well  to 
call  attention  at  the  outset  to  the  fact  that  this  case  should  not  be 
confounded  with  one  wherein  tlie  vendor  in  selling  his  goods  has 
violated  a  statute  requiring  him  to  first  procure  a  license,  as  was 
that  of  Solomon  v.  Dreschler,  4  Minn.  197  (278).  Nor  is  it  one  in 
which  the  vendor  has  sold  a  proper  article  of  merchandise  in  a  legiti- 
mate way,  but  with  the  knowledge  that  it  is  to  be  disposed  of  by  the 
vendee  in  direct  violation  of  the  law;  for  illustration,  a  sale  of  spiritu- 
ous liquors  by  a  qualified  wholesale  dealer,  with  full  knowledge  that 
the  purchaser  intended  to  retail  the  same  in  defiance  of  a  prohibitory 
law,  or  without  first  obtaining  the  required  license  to  sell;  or  a  sale  of 
poison  by  a  druggist,  knowing  that  it  was  intended  for  use  in  com- 
mitting murder.  The  illegality  of  the  transaction  now  under  discus- 
sion occurs,  if  at  all,  in  a  matter  collateral  to  the  sale,  incidentally  im- 
plicated with  it,  and  out  of  considerations  of  public  policy  solely.  It 
has  been  well  said  that  the  consideration  essential  to  a  valid  contract 
must  not  only  be  valuable,  but  it  must  be  lawful,  not  repugnant  to 
law  or  sound  policy  or  good  morals.  Ex  turpi  contractu  actio  non 
oritur.  The  reports,  both  English  and  American,  are  replete  with 
cases  in  which  contracts  of  all  descriptions  have  been  held  invalid 
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on  account  of  an  illegality  of  consideration,  illustrations  of  the  ac- 
knowledged rule  that  contracts  are  unlawful  and  non-enforceable  when 
founded  on  a  consideration  contra  bonos  tnoreSf  or  against  the  prin- 
ciples of  sound  policy,  or  founded  in  fraud,  or  in  contravention  of 
positive  provisions  of  a  statute.  The  utmost  difficulty  has  been  ex- 
perienced by  the  courts  in  applying  the  general  rule,  however,  and  an 
examination  of  the  authorities  wherein  an  application  has  been  neces- 
sary will  convince  the  reader  that  the  conclusions  reached  and  an-^ 
nounced  in  the  English  tribunals  are  beyond  reasonable  reconciliation. 
This  want  of  harmony,  and  that  more  imif orm  and  consistent  results 
have  obtained  in  this  country,  is  thoroughly  demonstrated  in  two 
cases  with  us,  (Tracy  v.  Tahnage — ^first  opinion  by  Judge  Selden,  and 
the  second,  on  motion  for  rehearing,  by  Judge  Comstock, — 14  N.  Y. 
162,  and  Hill  v.  Spear,  50  N.  H.  253),  in  each  of  which  the  principal 
cases  in  both  countries  are  ably  and  carefully  reviewed,  and  the  law 
applicable  to  the  question  involved  in  this  action  stated  in  accordance 
with  the  great  weight  of  auth<Nity  in  the  United  States  as  well  as  in 
Elngland.  These  cases,  now  r^arded  as  leading  on  this  side  of  the  At- 
lantic, announce  the  rule  to  be  that  mere  knowledge  by  a  vendor  of  the 
unlawful  intent  of  a  vendee  will  not  bar  a  recovery  upcm  a  contract  of 
sale,  yet,  if,  in  any  way,  the  former  aids  the  latter  in  his  unlawful  de- 
fflgn  to  violate  a  law,  such  participation  will  prevent  him  from  main- 
taining an  action  to  recover.  The  participation  must  be  active  to  some 
extent.  The  vendor  must  do  something  in  furtherance  of  the  pur- 
chaser's design  to  transgress,  but  positive  acts  in  aid  of  the  unlawful 
purpose  are  sufficient,  though  slight.  While  it  is  certain  that  a  con- 
tract is  void  when  it  is  ill^al  or  immoral,  it  is  equally  as  certain  that 
it  is  not  void  eimply  because  there  is  something  immoral  or  illegal  ;n 
its  surroundings  or  connections.  It  cannot  be  declared  void  merely 
because  it  tends  to  promote  illegal  or  immoral  purposes.  The  Amer- 
ican textr-writers  generally  admit  this  to  be  the  prevailing  rule  of  law 
in  the  States  upon  this  point.  1  Whart.  Cont.,  §343;  Hill.  Sales, 
490,  492;  1  Pars.  Cont.  456;  Story,  Cont.  (5tb  ed.)  §  671 ;  Story,  Confl. 
Law,  §  253;  Greenh.  Pub.  Pol.  589.  However,  it  has  been  suggested 
that  tins  statement  is  subject  to  the  modification  that  the  unlawful 
use  of  which  the  vendor  is  advised  must  not  be  a  felony  or  crime  in- 
volving great  moral  turpitude.  See  Hanauer  v.  Doane,  12  Wall.  342; 
Tatum  V.  Kelley,  25  Ark.  209;  Mihier  v.  Patton,  49  Ala.  423;  Lewis 
V.  Latham,  74  N.  C.  283;  Bickel  v.  Sheets,  24  Ind.  1;  Steele  v.  Curie, 
4  Dana,  381. 
Without  expressly  endorsing  the  result  in  some  of  the  cases,*  or  all 
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that  has  been  said  by  the  courts  in  their  opinions  when  making  an 
application  to  the  facts  then  in  hand,  of  the  rule  so  exhaustively  ex* 
amined  and  approved  in  Tracy  v.  Talmage,  and  Hill  v.  Spear,  supra^ 
we  cite,  in  support  of  the  propositions  therein  contended  lor,  and 
upon  which  we  rest  a  reversal  of  the  order  of  dismissal  made  by  the 
Court  below,  Armstrong  v.  Toler,  11  Wheat.  258;  Green  v.  ColUns, 
3  Clifif.  494;  Dater  v.  Earl,  3  Gray,  482;  Armfield  v.  Tate,  7  Ired.  258; 
Read  v.  Taft,  3  R.  I.  175;  Cheney  v.  Duke,  10  Gill  &  J.  11;  Kreiss  v. 
Seligman,  8  Barb.  439;  Michael  v.  Bacon,  40.  Mo.  474;  Brunswick  v. 
Valleau,  50  Iowa,  120;  Webber  v.  Donnelly,  33  Mich.  460;  Bishop 
V.  Honey,  34  Tex.  245;  Wright  v.  Hughes,  110  Ind.  324  (21 N.  E.  Rep. 
007);  Feineman  v.  Sachs,  33  Kan.  621  (7  Pac.  Rep.  222);  Rose  v. 
Mitchell,  6  Colo.  102;  Banchor  v.  Mansel,  47  Me.  58;  Henderson 
V.  Waggoner,  2  Lea,  133;  Gaylord  v.  Soragen,  32  Vt.  110;  Mahood  v. 
Tealza,  26  La.  Ann.  108;  Delavina  v.  Hill  (N.  H.),  10  Atl.  Rep.  1000. 

The  agent  who  made  the  sales,  upon  whose  testimony  the  defendant 
saw  fit  to  rest  her  case,  knew  that  she  was  engaged  in  the  unlawful 
business  of  keeping  a  house  of  ill  fame,  and  admits  also  that  he  sup- 
posed the  beer  would  be  used  or  sold  in  her  place  of  business.  Noth- 
ing further  was  shown  which  connected  the  plaintiff  or  its  agent  with 
any  violation  of  the  law.  The  burden  was  upon  the  defendant  to 
show  that  an  enforcement  of  the  contract  would  be  in  violation  of 
the  settled  policy  of  the  State,  or  injurious  to  the  morals  of  its  people, 
and  no  court  should  declare  a  contract  illegal  on  doubtful  or  uncertain 
grounds.  And  it  may  be  difficult  to  distinguish  between  the  cases 
in  which  the  vendor,  with  knowledge  of  the  vendee's  imlawful  pur- 
pose, does  not  become  a  confederate,  and  those  wherein  he  aids  and 
assists  to  an  extent  sufficient  to  vitiate  the  sale;  but  this  difficulty  is 
not  apparent  in  the  case  at  bar. 

Order  reversed. 


GRAVES  V.  JOHNSON 

In  the  Supreme  Judicial  Court  of  Massachusetts,  1802,  and  1001 

[Reported  in  166  Massachusetts,  211  and  170  Massachusetts,  53] 

HoLBfEs,  J.  This  is  an  action  for  the  price  of  intoxicating  liquora. 
It  is  found  that  they  were  sold  and  delivered  in  Massachusetts  by 
the  plaintiffs  to  the  defendant,  a  Maine  hotel  keeper,  with  a  view 
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to  their  being  resold  by  the  defendant  in  Maine,  against  the  laws  of 
that  State.  These  are  all  the  material  facts  reported;  and  these  find- 
ings we  must  assume  to  have  been  warranted,  as  the  evidence  is  not 
reported,  so  that  no  question  of  the  power  of  Maine  to  prohibit  the 
sales  is  open.  The  only  question  is  whether  the  facts  as  stated  show 
a  bar  to  this  action. 

The  question  is  to  be  decided  on  principles  which  we  presume 
would  prevail  generally  in  the  administration  of  the  common  law 
in  this  country.  Not  only  should  it  be  decided  in  the  same  way  in 
which  we  should  expect  a  Maine  court  to  decide  upon  a  Maine  con- 
tract presenting  a  similar  question,  but  it  should  be  decided  as  we 
think  that  a  Maine  court  ought  to  decide  this  very  case  if  the  action 
were  brought  there.  It  is  noticeable,  and  it  has  been  observed  by 
Sir  F.  Pollock,  that  some  of  the  English  cases  which  have  gone  farth- 
est in  asserting  the  right  to  disregard  the  revenue  laws  of  a  country 
other  than  that  where  the  contract  is  made  and  is  to  be  performed, 
have  had  reference  to  the  English  revenue  laws.  Holman  v.  Johnson, 
1  Cowp.  341.  Pollock,  Con.  (5th  ed.)  308.  See  also  M'Intyre  v. 
Parks,  3  Met.  207. 

The  assertion  of  that  right,  however,  no  doubt  was  in  the  interest 
of  English  commerce  (Pellecat  v.  Angell,  2  Cr.,  M.  &  R.  311,  313), 
and  has  not  escaped  criticism  (Story,  Confl.  Liaws,  §§  257,  254,  note, 
3  Kent.  Com.  265,  266,  and  Wharton,  Confl.  Laws,  §  484),  although 
there  may  be  a  question  how  far  the  actual  decisions  go  beyond  what 
would  have  been  held  in  the  case  of  an  English  contract  affecting 
only  English  laws.  See  Hodgson  v.  Temple,  5  Taunt.  181 ;  Brown  v. 
Duncan,  10  B.  &  C.  03,  98,  09;  Harris  v.  Runnels,  12  How.  79,  83,  84. 

Of  coiurse  it  would  be  possible  for  an  independent  State  to  enforce 
all  contracts  made  and  to  be  performed  within  its  territory,  without 
regard  to  how  much  they  might  contravene  the  policy  of  its  neighbors' 
laws.  But  in  fact  no  State  pursues  such  a  course  of  barbarous  isolar 
tion.  As  a  general  proposition,  it  is  admitted,  that  an  agreement  to 
break  the  laws  of  a  foreign  country  would  be  invalid.  Pollock,  Con. 
(5th  ed.)  308.  The  courts  are  agreed  on  the  invalidity  of  a  sale  when 
the  contract  contemplates  a  design  on  the  part  of  the  purchaser  to 
resell  contrary  to  the  laws  of  a  neighboring  State,  and  requires  an 
act  on  the  part  of  the  sell^  in  furtherance  of  the  scheme.  Wa3rmelL 
V.  Reed,  5  T.  R.  599;  Gaylord  v.  Soragen,  32  Vt.  110;  Fisher  v.  Lord, 
63  N.  H.  514;  Hull  v.  Ruggles,  56  N.  Y.  424, 429. 

On  the  other  hand,  plainly,  it  would  not  be  Plough  to  prevent  a 
recovery  of  the  price  that  the  seller  had  reason  to  believe  that  the 
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buyer  intended  to  resell  the  goods  in  violation  of  law;  he  must  have 
known  the  intention  in  fact.  Finch  v.  Mansfield,  97  Mass.  89,  92; 
Adams  v.  CouUiard,  102  Mass.  167,  173.  As  in  the  case  of  torts,  a 
man  has  a  right  to  expect  lawful  conduct  from  others.  In  order  to 
chaise  him  with  the  consequences  of  the  act  of  an  intervening  wrong- 
doer, you  must  show  that  he  actually  contemplated  the  act.  Hayes  v. 
Hyde  Park,  153  Mass.  514,  5l5,  516. 

Between  these  two  extremes  a  line  is  to  be  drawn.  But  as  the 
point  where  it  should  fall  is  to  be  determined  by  the  intimacy  of  the 
connection  between  the  bargain  and  the  breach  of  the  law  in  the 
particular  case,  the  bargain  having  no  general  and  necessary  tend- 
ency to  induce  such  a  breach,  it  is  not  siupiising  that  courts  should 
have  drawn  the  line  in  slightly  different  places.  It  has  be^n  thought 
not  enough  to  invalidate  a  sale,  that  the  seller  merely  knows  that  the 
buyer  intends  to  resell,  in  violation  even  of  the  domestic  law.  Tracy 
V.  Tahnage,  4  Keman,  162;  Hodgson  v.  Temple,  5  Taunt.  181.  So 
of  the  law  of  another  State.  M'lntyre  v.  Parks,  3  Met.  207;  Sc»twell 
V.  Hughes,  1  Curt.  C.  C.  244;  Green  v.  Collins,  3  Cliff.  494;  Hill  v. 
Spear,  50  N.  H.  253.  (Dater  v.  Earl,  3  Gray,  482,  is  a  decision  on 
New  York  law.) 

But  there  are  strong  intimations  in  the  later  Massachusetts  cases 
that  the  law  on  the  last  point  is  the  other  way.  Finch  v.  Mansfield, 
97  Ma^.  89,  92;  Suit  v.  Woodhall,  113  Mass.  391,  395.  And  the 
English  decisions  have  gone  great  lengths  in  the  case  of  knowledge 
of  intent  to  break  the  domestic  law.  Pearce  v.  Brooks,  L.  R.  1  Ex. 
213;  Taylor  v.  Chester,  L.  R.  4  Q.  B.  309, 311. 

However  this  may  be,  it  is  decided  that  when  a  sale  of  intoxicat- 
ing liquor  in  another  State  has  just  so  much  greater  proximity  to  a 
breach  of  the  Massachusetts  law  as  is  implied  in  the  statement  that 
it  was  made  with  a  view  to  such  a  breach,  it  is  void.  Webster  v. 
Munger,  8  Gray,  584;  Orcutt  v.  Nelson,  1  Gray,  636,  541;  Hubbell  v. 
Flint,  13  Gray,  277, 279;  Adams  v.  Coulliard,  102  Mass.  167, 172, 173. 
Even  in  Green  v.  Collins  and  Hill  v.  Spear,  the  decision  in  Webster 
V.  Munger  seems  to  be  approved^  See  also  Langton  v.  Hughes,  1 
M.  &  S.  593;  M'Kmnell  v.  Robmson,  3  M.  ft  W.  434,  441;  White  v. 
Buss,  3  Cush.  448.  If  the  sale  would  not  have  been  made  but  for 
the  seller's  desire  to  induce  an  unlawful  sale  in  Maine,  it  would  be 
an  unlawful  sale  on  the  principles  explained  in  Hayes  v..  Hyde  Park, 
153  Mass.  514,  and  Tasker  v.  Stanley,  153  Mass.  148.  The  overt  act 
of  selling,  which  otherwise  would  be  too  remote  from  the  apprehended 
result,  an  unlawful  sale  by  some  one  else,  would  be  connected  with 
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it,  and  taken  out  of  the  protection  of  the  laW  by  the  fact  that  that 
result  was  actually  intended.  We  do  not  understand  the  judge  to 
have  gone  so  far  as  we  have  just  supposed.  We  assume  that  the  sale 
would  have  taken  place,  whatever  the  buyer  had  been  expected  to  do 
with  the  goods.  But  we  understand  the  judge  to  have  found  that  the 
seller  expected  and  desired  the  buyer  to  sell  unlawfully  in  Mame,  and 
intended  to  facilitate  his  doing  so,  and  that  he  was  known  by  the 
buyer  to  have  that  intent.  The  question  is  whether  the  sale  is  saved 
by  the  fact  that  the  intent  mentioned  was  not  the  controlling  induce- 
ment to  it.  As  the  connection  between  the  act  in  question,  the  sale 
here,  and  the  illegal  result,  the  sale  in  Maine — ^the  tendency  of  the 
act  to  produce  the  result — ia  only  through  the  later  action  of  another 
man,  the  degree  of  connection  or  tendency  may  vary  by  delicate 
shades.  If  the  buyer  knows  that  the  sale  is  made  only  for  the  purpose 
of  facilitating  his  illegal  conduct,  the  connection  is  at  the  strongest. 
If  the  sale  is  made  with  the  desire  to  help  him  to  his  end,  although 
primarily  made  for  money,  the  seller  cannot  complain  if  the  illegal 
consequence  is  attributed  to  him.  If  the  buyer  knows  that  the  seller, 
while  aware  of  his  intent,  is  indifferent  to  it,  or  disapproves  of  it,  it 
may  be  doubtful  whether  the  connection  is  sufficient.  Compare 
Commonwealth  v.  Churchill,  136  Mass.  148,  150.  It  appears  to  us 
not  unreasonable  to  draw  the  line  as  it  was  drawn  in  Webster  v. 
Munger,  and  to  say  that,  when  the  ill^al  intent  of  the  buyer  is  not 
only  known  to  the  seller,  but  encouraged  by  the  sale  as  just  explained, 
the  sale  is  void.  The  accomplice  is  none  the  less  an  accomplice  be- 
cause he  is  paid  for  his  act.  See  Commonwealth  v.  Harrington, 
3  Pick.  26. 

The  ground  of  the  decision  in  Webster  v.  Munger  is,  that  contracts 
like  the  present  are  void.  If  the  contract  has  been  valid,  it  would 
have  been  enforced.  Dater  v.  Earl,  3  Gray,  482;  M'Intyre  v.  Parks, 
3  Met.  207.  As  we  have  said  or  implied  already,  no  distinction  can  be 
admitted  based  on  the  fact  that  the  law  to  be  violated  in  that  case  was 
the  lex  fori.  For  if  such  a  distinction  is  ever  sound,  and  again  if  the 
same  principles  are  not  always  to  be  applied,  whether  the  law  to  b^ 
violated  is  that  of  the  State  of  the  contract  or  of  another  State  (see 
Tracy  v.  Talmage,  4  Keman,  162,  213),  at  least  the  right  to  contract 
with  a  view  to  a  breach  of  the  laws  of  another  State  of  this  Union 
ought  not  to  be  recognized  as  against  a  statute  passed  to  carry  out 
fimdamental  beliefs  about  right  and  wrong,  shared  by  a  large  part  of 
our  own  citizens.  Territt  v.  Bartlett,  21  Vt.  184,  188,  189.  In  the 
oxHnion  of  a  majority  of  the  Court,  this  case  is  governed  by  Webster 
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V.  Munger,  and  we  believe  that  it  would  have  been  decided  as  we 
decide  it,  if  the  action  had  been  brought  in  Maine  instead  of  here. 
Banchor  v.  Mansel,  47  Maine,  58. 

Exceptions  sustained. 

Holmes,  C.  J.  This  is  the  second  time  that  this  case  comes  before 
this  court.  166  Mass.  211.  It  is  a  suit  for  the  price  of  intoxicating 
liquors  sold  here.  At  the  first  trial  it  was  found  that  they  were  sold 
with  a  view  to  their  being  resold  by  the  defendant  in  Maine  against 
the  laws  of  that  State;  and  on  that  state  of  facts  it  was  held  that  the 
action  would  not  lie.  At  the  second  trial  it  was  f  oimd  that  the  plain- 
tiff's agent  supposed,  rightly,  that  the  defendant  intended  to  resell 
the  liquors  in  Maine  imlawfully,  but  that  the  plaintiffs  and  their 
agent  were  and  were  known  by  the  defendant  to  be  indifferent  to 
what  he  did  with  the  goods,  and  to  have  no  other  motive  or  purpose 
than  to  sell  them  in  Massachusetts  in  the  usual  course  of  business. 
Seemingly  the  plaintiffs  did  not  act  in  aid  of  the  defendant's  intent 
beyond  selling  him  the  goods.  The  judge  reused  to  rule  that  the 
plaintiffs'  knowledge  of  the  defendant's  intent  would  prevent  their 
recovery,  and  the  case  is  here  again  on  exceptions. 

The  principles  involved  are  stated  and  some  of  the  cases  are  col- 
lected in  the  former  decision.  All  that  it  is  necessary  for  us  to  say 
now  is  that  in  our  opinion  a  sale  otherwise  lawful  is  not  connected  with 
subsequent  unlawful  conduct  by  the  mere  fact  that  the  seller  cor- 
rectly divines  the  buyer's  unlawful  intent,  closely  enough  to  make 
the  sale  unlawful.  It  will  be  observed  that  the  finding  puts  the 
plaintiffs'  knowledge  of  the  defendant's  intent  no  higher  than  an  un- 
commimicated  inference  as  to  what  the  defendant  was  likely  to  do. 
Of  course  the  defendant  was  free  to  change  his  mind,  and  there  was 
no  communicated  desire  of  the  plaintiffis  to  co-operate  with  the  de- 
fendant's present  intent,  such  as  was  supposed  in  the  foimer  decision, 
but  on  the  contrary  an  understood  indifference  to  everything  beyond 
an  ordinary  sale  in  Massachusetts.  It  may  be  that,  as  in  the  case  of 
attempts  (Commonwealth  v.  Peaslee,  177  Mass.  267;  Commonwealth 
V.  Kennedy,  170  Mass.  18,  22),  the  line  of  proximity  will  vary  some- 
what according  to  the  gravity  of  the  evil  apprehended,  Steele  v. 
Curie,  4  Dana,  381,  385-388,  Hanauer  v.  Doane,  12  Wall.  342,  346, 
Bickel  V.  Sheets,  24  Ind.  1,  4,  and  in  different  courts  with  regard  to 
the  same  or  similar  matters.  Compare  Hubbard  v.  Moore,  24  La. 
Ann.  691;  Michael  v.  Bacon,  49  Mo.  474,  with  Pearce  v.  Brooks, 
L.  R.  1  Ex.  213.  But  the  decisions  tend  more  and  more  to  agree 
that  the  connection  with  the  unlawful  act  in  cases  like  the  present  is 
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too  remote.  M'Intyre  v.  Parks,  3  Met.  207;  Sortwell  v.  Hughes, 
1  Curt.  C.  C.  244,  247;  Green  v.  Collins,  3  Cliff.  404;  Hill  v.  Spear, 
50  N.  H.  253;  Tracy  v.  Talmage,  4  Keman,  162;  Distilling  Co.  v. 
Nutt,  34  Kan.  724,  729;  Webber  v.  Donnelly,  33  Mich.  469;  Tuttle 
V.  Holland,  43  Vt.  542;  Braunn  v.  Keally,  146  Pa.  St.  519,  524; 
Wallace  v.  Lark,  12  S.  C.  576,  678;  Rose  v.  Mitchell,  6  Col.  102; 
Jameson  v.  Gr^ory,  4  Met.  (Ky.)  363,  370;  Bickel  v.  Sheets,  Hub- 
bard V.  Moore,  and  Michael  v.  Bacon,  tJn  supra. 

Although  a  different  rule  was  assumed  in  Suit  v.  Woodhall,  113 
Mass.  391,  it  will  be  seen  that  it  equally  was  assumed  by  the  instruc- 
tions given  at  the  trial,  and  that  the  exceptions  and  the  point  de- 
cided in  that  case  concerned  only  the  imputation  to  the  plaintiffs 
of  their  agent's  knowledge.  M'Intyre  v.  Parks  never  has  been  over- 
ruled. Dater  v.  Earl,  3  Gray,  482;  Webster  v.  Munger,  8  Gray, 
584,  587;  Adams  v.  CouUiard,  102  Mass.  167,  172;  Milliken  v.  Pratt, 
125  Mass.  374,  376. 

Exceptions  overruled.  ^ 
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In  the  Court  of  Appeals  of  New  York,  1874 
[Reported  in  56  New  York,  424] 

Appeal  from  order  of  the  General  Term  of  the  Supreme  Court  in 
the  foirrth  judicial  department,  reversing  a  judgment  in  favor  of 
plaintiff  entered  upon  the  report  of  a  referee  and  granting  a  new  trial. 

The  action  was  for  goods  sold  and  delivered.  The  defence  was  that 
the  goods,  which  consisted  of  what  is  known  as  prize  candy  pack- 
ages with  some  articles  of  silverware,  were  intended  to  be  used  as  a 
lottery,  of  which  plaintiff  had  notice,  and  that  he  prepared  the  goods 
for  that  purpose. 

The  referee  found  the  foUowii^  facts:  That,  on  July  27th,  1871,  the 
defendants  ordered  of  the  plahxtiff  300  packages  of  candy  and  60 
pieces  of  silverware,  which  the  plaintiff  delivered.  The  defendants 
promised  to  pay  the  plaintiff  therefor  the  sum  of  $70  on  August  27th, 
1871;  that  60  of  said  packages  contained  tickets,  and  each  of  said 
tickets  had  printed  thereon  the  name  of  one  of  the  said  pieces  of  silver- 
ware; that  said  defendants  disposed  of  said  goods,  or  a  part  thereof, 
1  See  also  Corbin.v.  Houlehan  (1905),  100  Me.  246.— Eds. 
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as  follows:  The  packages  of  candy  were  exposed  for  sale  with  said 
silverware  in  view,  and  any  person  proposing  to  purchase  one  or  more 
of  said  packages  was  informed  that  if  he  bought  a  package  containuig 
one  of  said  tickets  he  would  be  entitled  to  the  piece  of  silverware  cor- 
responding with  the  name  on  the  ticket;  that  none  of  said  tickets  were 
visible,  all  being  concealed  in  the  packages;  that  in  this  manner  the 
defendants  sold  a  part  of  said  packages  of  candy,  and  distributed  a 
part  of  said  articles  of  silverware;  that  said  candy  and  silverware  to- 
gether were  worth  the  sum  of  $70,  but  that  said  packages  of  candy 
alone  were  not  worth  more  than  the  sum  of  $15;  that  the  object  of 
the  defendants  in  so  disposing  of  said  goods  was  to  sell  said  packages 
for  more  than  their  intrinsic  value  by  offering  to  the  purchaser  thereof 
a  chance  in  the  distribution,  by  lot,  of  said  silverware;  that  the  plain- 
tiff had  reasonable  cause  to  believe,  when  he  sold  said  goods  to  the 
defendants,  Uiat  they  intended  to  use  them  in  violation  of  tiie  stat- 
utes against  lotteries;  and,  as  conclusions  of  law,  he  found  that  the 
bare  knowledge  of  the  plaintiff  that  the  defendants  intended  to  use 
said  goods  unlawfully  is  not  sufficient  to  vitiate  the  contract  of  sale 
and  render  it  ill^al  and  void,  and  that  the  plaintiff  was  entitled  to 
judgment. 

FoLGBB,  J.  The  Revised  Statutes  (1  R.  S.  p.  666,  §  26)  declare 
that  every  lottery,  game,  or  device  of  chance  in  the  nature  of  a  lottery, 
by  whatsoever  name  it  may  be  called,  other  than  such  as  have  been 
authorized  by  law,  shall  be  deemed  unlawful.  It  must  have  been  set 
on  foot  for  the  purpose  of  disposing  of  property.  People  v.  Payne,  3 
Denio,  88.  It  cannot  be  doubted  but  that  the  purpose  of  the  defend- 
ants, in  contracting  for  the  goods  sold  to  them  by  the  plaintiff,  was 
to  dispose  of  them  to  the  public  at  more  than  their  real  value.  This 
was  to  be  effected,  by  the  incitement  and  temptation  held  out  to  each 
purchaser,  that  while  he  paid  more  than  the  real  value  of  the  package 
that  he  bought,  he  also  bought  the  chance  of  obtaining  another  article 
much  exceeding  in  value  the  price  paid.  He  would,  it  is  true,  get 
some  real  value,  but  so  much  less  than  the  price  that  he  paid,  that 
he  would  not  have  been  likely  to  pay  that  sum  for  it,  but  for  the 
chance,  and  the  hope  excited  by  the  chance,  that  he  might  also  get 
therefor,  another  article  of  greater  value  than  the  amount  paid.  This 
was  a  lottery  within  the  meaning  of  the  statute.  It  was  to  set  up 
chattels,  to  be  distributed  by  lot,  to  any  person  who  should  have 
paid  a  valuable  consideration  for  the  chance  of  obtaining  such  chat- 
tels, /d.  §  1.  It  was  a  lottery,  or  device  of  chance  in  the  nature  of  a 
lottery.    §  26.    It  is  directly  within  the  definition  of  Worcester:  "A 
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hazard  in  which  sumQ  are  ventured  for  the  chaiice  of  obtaining  a 
greater  value." 

Where  a  pecuniary  consideration  is  piud,  and  it  is  determined  by 
lot  or  chance,  according  to  some  scheme  held  out  to  the  public,  what 
and  how  much  he  who  pays  the  money  is  to  have  for  it,  that  is  a  lot- 
tery. State  V.  Clarke,  33  N.  H.  329;  Governors,  etc.,  v.  Am.  Art. 
Union,  7  N.  Y.  228.  It  was  unauthorized  by  law.  It  therefore  fell 
within  the  prohibition  of  the  statute.    §  26. 

Now  is  there  any  doubt  but  that  the  plaintiff  sold  and  delivered 
the  goods  to  the  defendants  that  they  might  be  thus  disposed  of? 
The  referee  finds  that  they  were  so  put  up  by  the  plaintiff  as  that 
each  package  of  lesser  value  either  had  concealed  in  it  a  ticket,  or 
had  in  it  no  ticket,  on  which  was  the  name  of  some  one  of  the  articles 
of  greater  value;  that  these  packages  of  lesser  value  were  exposed  for 
sale  with  the  packages  of  greater  value  in  view;  that  each  purchaser 
of  a  package  of  lesser  value  was  made  to  know,  before  his  purchase 
was  made  by  him,  that  if  he  by  chance  got  a  package  in  which  was 
concealed  a  ticket,  he  was  also  entitled  to  an  article  from  those  of 
greater  value,  which  was  named  upon  that  ticket.  The  referee  also 
finds  that  the  plaintiff  had  reasonable  cause  to  believe  that  when  he 
sold  the  good&to  the  defendants,  they  intended  to  use  them  in  viola- 
tion pf  the  statutes  against  lotteries.  Upon  these  findings  of  fact,  his 
judgment  for  the  plaintiff  cannot  be  sustidned,  unless  he  is  right  in 
his  conclusion  of  law:  ''That  the  bare  knowledge  of  the  pisuntiff  that 
the  defendants  intended  to  use  said  goods  unlawfuUy  is  not  sufficient 
to  vitiate  the  contract  of  sale,  and  render  it  illegal  and  void.'' 

We  are  not  left  to  the  rules  of  the  common  law  alone,  to  determine 
whether  this  conclusion  of  law  is  correct.  The  statutes  against  lot- 
teries have  provisions  touching  the  subject.  Section  38  of  the  Re- 
vised Statutes  above  cited  (1  R.  S.  668,  §  38)  declares  that  every  sale 
of  any  goods,  for  the  purpose  of  aiding  in  a  lottery,  is  void  and  of  no 
effect.  It  is  difficult  to  perceive  how  a  sale  of  goods  so  packed  and 
arranged  as  to  enable  the  purchaser,  without  alteration  or  readjust- 
ment of  them,  to  carry  out  a  scheme,  which  when  accomplished  is  an 
unlawful  lottery;  and  sold  thus  with  knowledge,  or  with  reasonable 
cause  for  belief,  that  the  purchaser  by  the  disposal  to  the  public  of 
the  goods  thus  arranged  intended  to  violate  the  statutes  against  lot- 
teries, is  nota  sale  for  the  purpose  of  aiding  in  such  lottery.  It  cannot 
be  otherwise.  The  sale  by  the  plaintiff  to  the  defendants  was  to  aid 
in  carrying  on  an  unlawful  lottery,  and  was  void.  As  the  sale  was  un- 
lawful and  void,  the  contract  of  sale  was  the  same  and  cannot  be  en- 
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forced.  It  is  in  violation  of  a  penal  and  prohibitory  statute,  and  the 
Court  cannot  lend  the  aid  of  the  law  to  carry  it  out  and  enforce  it  in 
favor  of  a  party  to  it. 

Nor  does  this  conclusion  rest  alone  upon  the  prohibition  of  section  38 
above  cited.  The  plaintiff  cites,  as  an  authority  in  his  favor,  Tracy  v. 
Tahnadge,  (14  N.  Y.  162).  That  case  does  hold  that  mere  knowledge 
by  the  vendor,  that  the  purchaser  intends  to  make  an  unlawful  use 
of  the  property,  is  not  a  defence  to  an  action  for  its  price.  That  is 
perhaps  all  that  was  necessary  to  decide  in  that  case  for  the  deter- 
mination of  the  questions  there  involved.  But  it  is  also  said  there, 
that  if  the  vendor,  with  knowledge  of  the  intent  of  the  pmrchaser,  do 
anything  beyond  making  the  sale,  to  aid  or  further  the  unlawful  de- 
sign, he  cannot  recover  for  the  property.  And  in  the  opmion  given 
there  are  cited  the  not  unfamiliar  English  cases,  in  which  it  is  held, 
that  if  goods  be  bought  with  the  purpose  of  smuggling  them  into  Eng- 
land, though  the  vendor  have  knowledge  of  the  purpose,  he  may  re- 
cover the  price  of  the  goods  if  he  do  nothing  to  aid  in  carrying  out  the 
design  (Holman  v.  Johnson,  Ck>wp.  341);  but  if  he  has  so  packed  the 
goods  as  to  facilitate  the  smuggling,  he  is  regarded  as  particepa  crimr- 
inis  and  cannot  recover.  Biggs  v.  Lawrence,  3  T.  R.  464;  Clugas  v. 
Penaluna,  4  T.  R.  466;  Wayiaell  v.  Reed,  6  T.  R.  599. 

The  acts  of  the  plaintiff  bring  him  within  the  principle  establidied 
by  those  authorities.  We  know  of  no  authority  in  this  State  which  is 
in  conflict  with  that  principle. 

The  order  appealed  from  should  be  affirmed  and  judgment  ren- 
dered for  defendants  on  the  stipulation. 

All  concur. 

Order  affirmed  andjvdgmerU  accordingly 


IN  RE  GROBE'S  ESTATE 

In  the  Supreme  Court  of  Iowa,  1905 

[Reported  in  127  Iowa,  121] 

McClain,  J.  The  finding  of  facts  by  the  trial  court  was  that 
there  was  a  contract  between  Mrs.  Aldinger,  the  claimant,  and  the 
deceased,  whereby  the  latter  agreed  to  pay  to  the  former  $200,  if  she 
would  go  to  Chicago  to  see  a  woman  whom  he  was  desirous  of  marry- 
ing^ and  give  her  information  concerning  him,  and  that  claimant  went 
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to  Chicago  in  pursuance  of  this  contract,  and  incurred  certain  ex- 
penses, all  at  the  request  of  deceased.  The  coint  allowed  a  portion 
of  the  claim,  which  was  for  money  advanced,  but  denied  recovery  for 
compensation  on  account  of  services  rendered,  on  the  ground  that  the 
contract  was  a  marriage  brokerage  contract,  and  void  as  against  public 
policy. 

It  is  well  settled  that  no  recovery  can  be  had  under  a  contract  for 
services  to  be  rendered  in  promoting  or  bringing  about  a  marriage. 
Advice  and  solicitation  on  the  part  of  a  third  person  with  reference 
to  entering  into  the  important  relation  of  marriage  are  presumed  to 
be  given  from  considerations  affecting  the  interests  of  the  parties 
themselves,  and  not  for  pecuniary  reward.  It  is  contrary  to  pubUc 
policy  to  make  such  advice  or  soUcitation  the  basis  of  an  agreement 
to  pay  money.  And  the  rule  is  equally  applicable  to  advice  or  solici- 
tation with  reference  to  canying  out  a  marriage  contract,  as  it  is  with 
reference  to  the  formation  of  such  contracts.  "  The  freedom  of  choice 
is  essential  to  a  happy  marriage;  and  th6  voluntary  selection  by  each 
spouse  of  the  person  who  is  to  be  his  companion  for  life,  with  all  that 
is  implied  in  the  relation  of  marriage,  are  as  fully  prevented  by  the 
employment  of  a  person  who  is  governed  solely  by  mercenary  motives 
to  induce  one  of  the.  parties  to  the  agreement  of  marriage  to  carry  it 
into  effect,  if  he  has  once  been  disposed  to  abandon  it,  as  to  endeavor 
to  bring  about  such  an  agreement  between  parties  who  do  not  sustain 
any  relation  to  each  other."    Morrison  v.  Rogers,  115  Cal.  252. 

It  does  not  clearly  appear  in  the  present  case  whether  the  deceased 
had  already  a  contract  of  marriage  with  the  woman  in  Chicago,  which 
he  desired  the  claimant  to  assist  him  in  bringing  about,  or  whether  he 
was  seeking  to  induce  her  to  enter  into  a  contract  of  marriage  with 
him.  But  it  is  wholly  immaterial  what  was  the  prior  relation  between 
the  parties.  It  is  clearly  shown  that  the  services  to  be  rendered  by 
claimant  under  her  agreement  with  deceased,  and  for  which  she  de- 
sires compensation,  were  to  give  to  the  woman  whom  deceased  wished 
to  marry  information  concerning  him  which  would  tend  to  induce  the 
woman  to  enter  into  such  marriage  relation;  and  no  argument  is  nec- 
essary to  demonstrate  that  this  arrangement  was  a  marriage  broker- 
age contract,  pure  and  simple — such  as  is  deemed  by  the  law  to  be 
against  public  policy,  and  therefore  void.  Duval  v.  Wellman,  124 
N.  Y.  158;  Fuller  v.  Dame,  18  Pick.  (Mass.)  472,  481;  Morrison  v. 
Rogers,  mpra;  2  Pomeroy,  Equity,  §  932. 

The  judgment  of  the  lower  court  is  affirmed.^ 

^  As  to  agreementis  tainted  by  champerty  or  maintenance  see  Greer  v.  Frank 
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FOLEY  V.  SPEIR 

In  the  Court  of  Appeals  of  New  York,  1885 
[Reported  in  100  New  York,  552] 

Appeal  from  judgment  of  the  General  Term  of  the  Court  of  Com- 
mon Pleas  in  and  for  the  city  and  county  of  New  York,  entered  upon 
an  order  affirming  a  judgment  of  the  General  Term  of  the  Marine 
Court  of  said  city,  which  aflSrmed  a  judgment  in  favor  of  defendants, 
entered  upon  an  order  dismissing  plaintiffs'  complailit  on  trial. 

The  complaint  in  this  action  alleged,  in  substance,  that  the  plain- 
tiffs, together  with  the  defendant  Averill,  were  the  executive  com- 
mittee of  a  political  organization  in  the  city  of  New  York  known  as  the 
"  Reform  Association,"  and  that  the  defendant  Speir  was  a  candidate 
for  the  office  of  judge  of  the  Superior  Court  of  the  city  of  New  York 
at  the  election  held  in  November,  1873.  That  in  October,  1873,  in 
consideration  of  certain  expenditures  to  be  made  by  said  executive 
committee  in  defraying  the  expenses  for  printing  and  the  circulation 
of  votes,  handbills  and  other  papers,  and  for  conveying  sick,  poor, 
and  infirm  electors  to  the  polls,  the  said  Speir  promised  to  pay  to  such 
committee  the  sum  of  S2000  as  his  proportion  and  contribution  of 
such  expenses.  That  said  committee,  in  consideration  of  the  "prom- 
ises," paid  for  the  above  purposes  $8601.63  and  upward,  and  said 
Speir  by  the  terms  of  his  said  promise  became  indebted  to  said  com- 
mittee in  said  sum  of  $2000. 

Danforth,  J.  So  far  as  appears  the  pldntiffs  in  October,  1873, 
composed  a  body  styled  "The  Reform  Association,"  which  was 
brought  into  being  and  made  complete  in  all  its  parts,  both  of  mem- 
bership and  officers,  when  they  "came  together  and  called  themselves 
'its  executive  committee.*"  Its  object  was  to  promote  the  election 
of  such  candidates  for  office,  irrespective  of  poUtical  considerations, 
as  should  be  recommended  by  the  association.  Preparatory  thereto 
they  hired  rooms  and  made  an  estimate  of  such  expenses  as  would 
probably  be  required  for  that  purpose  at  the  then  coming  elections. 

(1899),  179  lU.  570;  Ackert  v.  Barker  (1881),  131  Mass.  436;  Fowler  v.  Callan 
(1886),  102  N.  Y.  395. 

In  Stroemer  v.  Van  Orsdel  (1905),  74  Neb.  132,  143,  kdd,  a  contract  between 
an  attorney  and  client  for  services  to  be  rendered  by  the  former  is  not  necesBahly 
invalid  because  a  part  of  the  services  to  be  rendered  is  the  procurement  of  legialar 
tive  actiqn,  nor  because  the  contract  calls  for  a  contingent  fee. — ^Eds. 
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A  schedule  of  items  was  prepared,  and  of  the  aggregate  $2000  "set 
down"  thereon  to  the  defendant  as  his  share.  This  was  shown  to 
him  the  day  after  his  nomination  for  the  office  of  judge,  and  the  evi- 
dence is  that  after  looking  it  over,  and  some  conversation,  he  said  "it 
was  all  right;  I  will  pay  it."  Expenses  were  incurred  and  money  paid 
out  by  the  plaintiffs  on  account  thereof.  This  action  was  commenced 
in  October,  1879,  to  recover  the  above  sum  of  $2000. 

The  answer  of  the  defendant  put  the  material  allegations  of  the 
complaint  in  issue,  and  upon  trial,  after  evidence  had  been  given  by 
the  plaintiffs  as  to  the  matters  above  referred  to,  the  kind  and  char- 
acter of  the  services  rendered,  and  the  objects  for  which  expenses 
were  in  fact  incurred,  the  complaint  was  dismissed  upon  the  ground 
that  the  contract  and  expentditures  were  in  violation  of  the  statutes 
which  make  it  unlawful  for  a  candidate  for  any  elective  office  to  con- 
tribute money  to  promote  the  election  of  himself  or  other  person, 
except  as  therein  stated.   Laws  of  1842,  ch.  130;  cb.  6,  tit.  7,  §  6. 

No  other  question  is  presented  upon'  this  api>eal,  and  in  regard  to 
it  we  concur  in  the  conclusion  reached  by  the  trial  court  and  affirmed 
by  the  General  Term.  The  paper  or  schedule  submitted  to  the  de- 
fendant was  not  left  with  him,  but  retained  by  the  plaintiffs  and  not 
produced  upon  the  trial.  They,  however,  testified,  Foley  saying, 
"we  went  on  and  ordered  the  printing  and  the  other  necessary  work, 
and  which  we  accomplished,  we  employed  the  necesscMT  clerks  and 
men  to  attend  to  the  boxes,  we  ordered  the  printing  and  folding  of 
ballots,  and  we  performed  all  the  necessary  work,  for  which  we  paid 
out  that  amount  of  money  for  him  and  in  fact  more."  "In.  all,  the, 
expenses  were  between  $8000  and  $10,000."  This  included  $600  rent 
for  rooms  at  a  hotel,  and  it  also  formed  part  of  the  expenses  to  the 
payment  of  which  the  defendant  agreed  to  contribute..  Besides  these 
there  were  also  expenses  in  maintaining  the  rooms  and  running  the 
association,  and  money  paid  for  the  general  purpose  of  assisting  the 
election  of  their  candidates,  but  in  what  particular  way,  or  for  what, 
the  plaintiff  could  not  remember. 

Another  plaintiff,  McLaren,  referring  to  the  same  interview  with 
the  defendant,  says:  "The  matter  was  talked  over  and  a  schedule 
was  shown  the  judge  of  the  probable  expenses,  and  the  amount  set 
down  for  the  judge  as  his  shiu'e  of  them  was  $2000;  and  my  recollec- 
tion of  that  conyersation  is  that  he  said  it  was  all  right,  and  that  he 
would  pay  it.  Q.  Toward  what  purpose?  A.  Toward  the  expenses 
of  the  association.  Q.  State  what  the  expenses  were  for?  A.  The 
expenses  to  be  incurred  were  for  printing  ballots,  supplying  one .ip^. 
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at  each  polling  district  with  those  ballots  for  election,  and  for  boxes 
to  be  placed  in  each  district;  I  think  there  were  some  five  hundred 
in  all — the  expenses  were  to  include  advertising,  clerk  hire,  room 
hire,  postage  stamps — everything  incidental  to  the  business  of  an 
election."  He  also  testified  that  the  plaintiffs  ''had  a  book  for  each 
assembly  district;  each  man  took  a  district  and  enrolled  the  names 
of  the  voters  in  that  district;  that  occasioned  a  great  deal  of  work, 
and  a  considerable  portion  of  these  expenses;  we  had  a  book  of  each 
assembly  district,  and  we  took  the  name  of  each  voter,  his  occupation, 
and  residence;  we  sent  out  circulars  saying  that  this  enrolment  would 
take  place,  and  the  parties  would  be  waited  upon." 

The  plaintiffs  had  been  paid  by  other  candidates  on  account  of 
these  expenses,  but  there  remained  unpaid  a  balance  of  S2842.09. 

Both  the  statute  and  the  principles  settled  in  Jackson  v.  Walker, 
5  Hill,  27,  are  decisive  against  the  appellants.  In  that  case  the  law 
upon  the  subject,  after  full  discussion  by  learned  and  able  counsel, 
was  stated  in  the  opmion  of  the  Court  in  a  manner  to  which  we  think 
no  just  exception  can  be  taken.  It  may  have  been  an  extreme  case, 
but  to  it  rules  of  construction  were  applied  from  which  there  should 
be  no  departure.  The  act  of  1829  (ch.  373)  was  entitled  "An  act  to 
preserve  the  purity  of  elections."  With  two  specified  exceptions  it 
was  declared  to  be  unlawful  to  contribute  money  to  promote  an  elec- 
tion of  any  particular  person  or  ticket.  The  exceptions  were  (1)  for 
defraying  the  expenses  of  printing;  (2)  the  circulation  of  votes,  hand- 
bills, and  other  papers.  A  third  was  added  for  conveying  poor,  sick, 
or  infirm  electors  to  the  polls.  These  provisions  were  re-enacted, 
and  now  form  part  of  the  act  of  1842,  supra.  Everything  else  is  for- 
bidden. The  complamt  recognizes  and  states  these  three  things  as 
the  cause  of  action.  It  is  very  clear  the  evidence  goes  beyond  it. 
The  agreement  as  proven  includes  the  rent  of  rooms — the  headquar- 
ters of  this  self-appointed  association  for  promoting  the  interest  of 
particular  candidates — ^and  so  comes  within  the  very  letter  of  the 
case  cited.  So  is  it  within  the  express  condemnation  of  the  statute, 
for  it  is  not  one  of  the  excepted  purposes.  So  generally  the  claim  in- 
cludes "anything  incidental  to  the  business  of  an  election."  One 
thing  incidental  to  that  event  is  "procuring  the  attendance  of  voters 
at  the  polls,"  and  that  is  expressly  prohibited.  Statute,  aupra^ 
§  6,  subds.  3,  4.  So,  also,  and  for  the  purpose  of  prociuing  the  elec- 
tion of  the  same  candidates,  was  the  pa3rment  of  $1000  to  one  of  the 
plaintiffs  for  his  services  in  taking  charge  of  the  rooms  and  running 
the  association.    Upon  the  plaintiffs'  showing  the  agreement  included 
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iUegal  and  forbidden  items.  It  would  be  difficult  indeed  to  find  a 
transaction  which  should  present  more  elements  of  political  corrup- 
tion than  the  one  devised  by  the  plaintiffs.  They  present  them- 
selves to  the  public  under  the  specious  and  attractive  guise  of  a  re- 
form association,  while  they  are  in  fact  actuated  by  a  desire  for 
pecuniary  profit,  and  are  indemnified  against  expenses  which  pro- 
fessedly are  incurred  in  the  cause  of  good  government,  by  the  obliga- 
tions of  individuals  who  are  personally  interested  in  the  result.  We 
think  it  is  not  only  prohibited  and  made  criminal  by  statute,  but 
void  because  contrary  to  public  policy  and  the  welfare  of  the  com- 

■ 

munity. 

The  learned  counsel  for  the  appellants  argues,  however,  that  as 
more  than  $2000  was  in  fact  expended  for  permitted  and  lawful  pur- 
poses, a  recovery  may  be  had  for  that,  although  other  expenditures 
might  not  be  allowed.^  The  plaintiffs  have  no  such  option.  The 
agreement  proved  is  an  entire  and  single  one — ^to  pay  as  part  of  the 
whole  expenses  a  single  simi.  It  must  stand,  if  at  all,  on  the  ill^al 
as  well  as  the  legal  considerations,  for  the  good  cannot  be  separated 
from  the  bad.  If  we  could  find  distinct  engagements  for  the  separate 
items^  those  which  are  legal  might  be  enforced,  but  that  is  not  pos- 
sible* Here  is  but  one  promise  upon  a  consideration  which  is  in  part 
unlawful,  both  by  statute  and  as  against  good  morals.  In  Thalimer 
V.  Brinkerhoff,  20  Johns.  397,  it  is  laid  down  as  a  fundamental  rule 
that  all  contracts  which  have  for  their  object  anything  repugnant  to 
the  general  policy  of  the  law,  or  contrary  to  the  provisions  of  a  stat- 
ute, are  void,  and  it  is  held  as  well  in  law  as  in  equity,  ex  turpi  con- 
iradu  actio  rum  oritur. 

Judgment  affirmed^ 

^  Portion  of  opinion  omitted. — Eds. 

*  In  Livingston  v.  Page  (1902),  74  Vt.  356,  kddt  a  contract  for  the  support  and 
influence  of  plaintiff's  "  democratic  paper  of  independent  proclivities"  to  secure 
the  nomination  to  CongreaB  from  a  republican  convention  of  def^idant,  a  repub- 
lican, was  "contrary  to  public  policy,  and  therefore  void." — ^Eds. 
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BISHOP  V.  PALMER 

In  the  Supreme  Judicial  Court  of  Massachusetts,  1888 
[Reported  in  146  Massachusetts,  469] 

Contract.  Writ  dated  November  1st,  1886.  The  first  count 
of  the  declaration  alleged  that  the  defendants  owed  the  plaintiff 
$2500  for  breach  of  a  written  agreement  signed  by  the  parties  and 
annexed  thereto,  the  material  parts  of  which  were  as  follows: 

''This  agreement,  made  this  sixteenth  day  of  March,  a.d.,  1886, 
by  and  between  Robert  Bishop,  of  Boston  in  the  Commonwealth  of 
Massachusetts,  party  of  the  first  part,  and  Elisha  L.  Palmer,  Frank 
L.  Palmer,^  Edward  A.  Palmer,  and  George  S.  Palmer,  copartners 
together,  doing  business  under  the  firm  name  and  style  of  Palmer 
Brothers,  at  Montville  in  the  State  of  Connecticut,  parties  of  the 
second  part;  and  the  Massasoit  Manufacturing  Company,  a  corpora- 
tion doing  business  at  Fall  River  in  the  Commonwealth  of  Massachu- 
setts, party  of  the  third  part,  witnesseth: 

"That  whereas  said  party  of  the  first  part  is  engaged  in  the  busi- 
ness of  manufacturing  and  selling  bedquilts  and  comfortables,  and 
is  also  engaged  in  the  business  of  buying,  selling,  and  dealing  gener- 
ally in  cotton  waste;  and  whereas  he  is  desirous  of  selling  out  his 
business  as  a  manufacturer  of  bedquilts  and  comfortables,  together 
with  all  his  plant,  machinery,  and  stocks,  manufactured  and  unman- 
ufactured, now  on  hand,  and  of  wholly  giving  up  and  going  out  of 
said  business  for  the  next  five  years,  and  is  also  desirous  of  selling 
that  part  of  his  cotton  waste  business  which  is  done  or  transacted  in 
whole  or  in  part  in  the  city  of  Fall  River,  in  said  Commonwealth,  and 
with  any  and  all  of  the  mills  doing  business  in  said  city: 

"  Now  therefore,  in  consideration  of  the  premises,  and  of  the  sum 
of  five  thousand  doUais  ($5000)  to  be  paid  by  the  parties  of  the  second 
and  third  parts  in  the  manner  and  at  the  times  hereinafter  specified, 
the  party  of  the  first  part  hereby  sells,  assigns,  transfers,  and  de- 
livers imto  the  parties  of  the  second  part  his  entire  business  plant 
and  enterprise  as  a  manufacturer  of  and  dealer  in  bedquilts  and  com- 
fortables, together  with  the  good  will  of  said  business,  and  all  and 
singular,  the  machinery,  implements,  and  utensils  used  by  him  in 
said  business,  and  constituting  said  manufacturer's  plant.     *    *    * 

"And  for  the  consideration  aforesaid,  said  party  of  the  first  part 
hereby  sells,  assigns,  transfers,  and  conveys  to  the  party  of  the  third 
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part  all  that  portion  of  his  waate  business  which  is  transacted  or 
done  in  the  city  of  Fall  River,  in  the  Commonwealth  of  Massachu^ 
setts,  with  any  and  all  corporations  doing  business  in  said  city;  and 
he  hereby  assigns  and  transfers  to  said  party  of  the  third  part  all  his 
existing  contracts,  whether  verbal  or  written,  with  any  of  such  cor- 
porations, or  with  firms  or  persons,  and  all  rights  thereunder,  includ- 
ing rights  of  renewal;  and  also  the  good  will  of  his  said  business  and 
trade  with  the  corporations  in  said  city  of  Fall  River.  This  clause 
does  not  have  reference  to  buying  and  selling  from  individuals.  It 
being  the  intention  of  said  party  of  the  first  part  absolutely  and  com- 
pletely to  sell  and  transfer  to  said  party  of  the  third  part  his  entire 
cotton  waste  business,  trade,  and  dealings,  and  the  exclusive  right 
to  deal  and  do  a  cotton  waste  business  with  and  purchase  cotton 
waste  of  any  and  all  of  said  corporations,  for  the  period  of  five  years 
from  the  date  hereof. 

"  And  said  party  of  the  first  part  hereby,  for  himself,  his  executors^ 
administrators,  and  assigns,  covenants  and  agrees  with  said  parties 
of  the  second  and  third  parts,  and  each  of  them,  and  their  executors, 
administrators,  successors,  and  assigns  respectively,  that  for  and 
during  the  period  of  five  years  from  the  date  hereof  he  will  not  either 
directly  or  indirectly,  in  his  own  name  or  in  the  name  of  any  other 
person  or  persons,  continue  in,  carry  on,  or  engage  in  the  business  of 
manufacturing  or  dealmg  in  bedquilts  or  comfortables,  or  of  any 
business  of  which  that  may  form  any  part. 

"And  he  further  covenants  and  agrees  as  aforesaid,  that  for  and 
during  said  period  he  will  not  enter  into  the  cotton  waste  business 
in  said  city  of  Fall  River  with  any  corporation,  finn,  or  person  lo- 
cated and  doing  business  in  said  city;  and  especially  that  he  will  not, 
directly  or  indirectly,  in  his  own  name  or  in  the  name  of  any  other 
person,  buy,  or  influence,  or  procure  other  persons  to  buy,  any  cotton 
waste  from  said  mills,  in  said  city  of  Fall  River,  or  belonging  to  or 
controlled  by  any  corporation  located  in  said  city,  and  that  he  will 
not,  either  directly  or  indirectly,  make  any  bid  therefor,  or  influence 
any  other  person  so  to  do,  in  connection  with  the  waste  business  in 
said  city,  or  the  purchase  of  waste  from  such  parties. 

"And  he  further  covenants  and  agrees  that  he  will  not  buy  or 
offer  to  buy  of  aiiy  person  whatever  the  waste  produced  by  the  cor- 
porations known  as  the  Granite  Mills,  Troy  Cotton  and  Woollen 
Mills,  Richard  Borden  Manufacturing  Company,  and  Pocasset 
Manufacturing  Company. 

"And  the  said  parties  of  the  second  and  third  parts,  in  considera- 
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tion  of  the  sale  and  delivery  of  said  business,  plant,  and  property, 
and  said  cotton  waste  business  and  contracts,  and  the  faithful  per- 
formance of  the  covenants  and  agreements  herein  made  by  the  party 
of  the  first  part,  agree  to  purchase  said  business  plant  and  property, 
and  said  cotton  waste  business,  and  to  pay  therefor  to  said  party  of 
the  first  part  the  sum  of  five  thousand  dollars  in  ten  equal  monthly 
instalments,  the  first  five  hundred  dollars  to  be  paid  on  the  first  day 
of  July,  1886,  and  the  remaining  instalments  on  the  first  day  of  each 
month  thereafter,  until  all  are  paid." 

The  declaration  contained  a  second  count,  upon  an  account  an- 
nexed, for  the  recovery  of  the  same  amount. 

The  defendants  demurred  to  the  declaration,  assigning  the  follow- 
ing grounds  of  demurrer: 

"  1.  That  the  allegations,  matters,  and  facts  set  forth  in  said  dec- 
laration, and  in  each  count  thereof,  do  not  in  law  constitute  a  cause 
of  action  against  these  defendants,  or  either  of  them.  2.  For  the 
reason  that  the  contract  annexed  to  the  plaintiff's  declaration,  a 
breach  of  which  is  set  forth  in  the  first  count  thereof  as  the  cause  of 
action  relied  on  therein,  and  which  contract  is  referred  to  in  the 
second  count  of  said  declaration,  for  a  breach  of  which  the  sums 
claimed  in  said  second  count  purport  to  be  due,  is  an  unlawful  con- 
tract and  a  contract  in  restraint  of  trade,  is  against  public  policy  and 
void,  and  cannot  be  enforced  at  law.  3.  That  both  coimts  appear  to 
be  for  the  same  cause  of  action,  and  the. cause  of  action  set  forth  in 
each  count  arises  under  said  contract  for  a  breach  thereof  by  the  de- 
fendants in  failing  to  pay  the  plaintiff  the  amount  claimed  in  said 
counts;  but  it  appears  by  said  contract  that  one  of  the  considera- 
tions for  said  payments  was  the  covenants  and  agreements  of  the 
plaintiff  therein  not  to  manufacture  or  be  interested  in  the  manu- 
facture or  sale  of  bedquilts  and  comfortables,  as  therein  set  forth, 
anywhere  whatever,  and  without  any  limitation  as  to  place,  during 
the  period  of  five  years  therein  named,  and  also  the  covenants  and 
agreements  of  the  plaintiff  in  said  contract  to  the  effect  that  he  will 
not  enter  into  competition  with  the  Massasoit  Company,  one  of  the 
defendants,  at  Fall  River,  for  the  purchase  of  cotton  waste,  or  bid 
therefor  directly  or  indirectly  against  or  in  competition  with  said 
company  for  said  waste;  all  of  which  agreements,  covenants,  and 
considerations  are  illegal  and  void,  in  restraint  of  trade,  and  against 
public  policy,  and  fraudulent,  and  said  contract  is  illegal  and  void, 
in  restraint  of  trade  and  contrary  to  public  policy,  and  cannot  be 
enforced  by  the  plaintiff.    4.  That  it  appears  by  said  contract  that 
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the  considerations  of.  any  and  all  the  agreements  and  undertakings 
of  the  defendants  therein,  for  a  breach  of  which  the  plaintiff  sues,  are 
illegal  and  void,  and  that  said  contract  is  illegal  and  void,  and  in 
restraint  of  trade  and  contrary  to  public  policy,  and  void.'' 

The  Superior  Court  sustained  the  demurrer,  and  ordered  judg- 
ment for  the  defendants,  and  the  plaintiff  appealed  to  this  CJourt. 

C.  Allen,  J.  The  defendants'  promise  which  is  declared  on  was 
made  in  consideration  of  the  sale  and  delivery  of  the  business,  plant, 
property,  and  contracts  of  the  plaintiff,  and  of  his  faithful  perform- 
ance of  the  covenants  and  agreements  contained  in  the  written  in- 
strument signed  by  the  parties.  The  parties  made  no  apportionment 
or  separate  valuation  of  the  different  elements  of  the  consideration. 
The  business,  plant,  property,  contracts,  and  covenants  were  all 
combined  as  forming  one  entire  consideration.  There  is  no  way  of 
ascertaining  what  valuation  was  put  by  the  parties  upon  either  por- 
tion of  it.  There  is  no  suggestion  that  there  was  any  such  separate 
valuation,  and  any  estimate  which  might  now  be  put  upon  any  item 
would  not  be  the  estimate  of  the  parties. 

It  is  contended  by  the  defendants  that  each  one  of  the  three  par- 
ticular covenants  and  agreements  into  which  the  plaintiff  entered  is 
illegal  and  void,  as  being  in  restraint  of  trade.  It  is  suiScient  for  us 
to  say  that  the  first  of  them  is  clearly  so;  it  being  a  general  agreement, 
without  any  limitation  of  space,  that  for  and  during  the  period  of 
five  years  he  will  not  either  directly  or  indirectly  continue  in,  carry 
on,  or  engage  in  the  business  of  manufacturing  or  dealing  in  bedquilts 
or  comfortables,  or  of  any  business  of  which  that  may  form  any  part. 
Thus  much  is  virtually  conceded  by  the  plaintiff,  and  so  are  the  au- 
thorities. Taylor  v.  Blanchard,  13  Allen,  370;  Dean  v.  Emerson, 
102  Mass.  480;  Morse  Twist  Drill  Co.  v.  Morse,  103  Mass.  73;  Alger  v. 
Thacher,  19  Pick.  51;  Oregon  Steam  Navigation  Co.  v.  Winsor, 
20  Wall.  64;  Davies  v.  Davies,  36  Ch.  D.  359;  2  Kent  Com.  466, 
note  e;  Met.  Con.  232. 

Two  principal  grounds  on  which  such  contracts  are  held  to  be  void 
are,  that  they  tend  to  deprive  the  public  of  the  services  of  men  in 
the  employments  and  capacities  in  which  they  may  be  most  useful, 
and  that  they  expose  the  public  to  the  evils  of  monopoly.  Alger  v. 
Thacher,  vbi  supra. 

The  question  then  arises  whether  an  action  can  be  supported  upon 
the  promise  of  the  defendants,  founded  upon  such  a  consideration 
as  that  which  has  been  described.  As  a  general  rule,  where  a  promise 
is  made  for  one  entire  consideration,  a  part  of  which  is  fraudulent. 
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immoral,  or  unlawful,  and  there  has  been  no  apportionment  made  or 
means  of  apportionment  furnished  by  the  parties  themselves,  it  is  well 
settled  that  no  action  will  lie  upon  the  promise.  If  the  bad  part  of 
the  consideration  is  not  severable  from  the  good,  the  whole  promise 
fails.  Robinson  v.  Green,  3  Met.  159, 161;  Rand  v.  Mather,  11  Cush. 
1;  Woodrufif  v.  Wentworth,  133  Mass.  309,  314;  Bliss  v.  Negus,  8 
Mass.  46,  51;  Clark  v.  Ricker,  14  N.  H.  44;  Woodruff  v.  Hinman, 
11  Vt.  592;  Pickering  v.  Ilfracombe  Railway,  L.  R.  3  C.  P.  235,  250; 
Harrington  v.  Victoria  Graving  Dock  Co.,  3  Q.  B.  D.  549;  2  Chit. 
Con.  (11th  Am.  ed.)  972;  Leake  Com.  779,  780;  Pollock  Con.  321; 
Met.  Con.  247. 

It  is  urged  that  this  rule  does  not  apply  to  a  stipulation  of  this 
character,  which  violates  no  penal  statute,  which  contains  nothing 
mcdum  in  se,  and  which  is  simply  a  promise  not  enforceable  at  law. 
But  a  contract  in  restraint  of  trade  is  held  to  be  void  because  it  tends 
^o  the  prejudice  of  the  public.  It  is  therefore  deemed  by  the  law  to 
be  not  merely  an  insufficient  or  invalid  consideration,  but  a  vicious 
one.  Being  so,  it  rests  on  the  same  ground  as  if  such  contracts  were 
forbidden  by  positive  statute.  They  are  forbidden  by  the  common 
law,  and  are  held  to  be  illegal.  2  Kent  Com.  466;  Met.  Con.  221; 
2  Chit.  Con.  974;  White  v.  Buss,  3  Cush.  448,  450;  Hynds  v.  Hays, 
25  Ind.  31,  36. 

It  is  contended  that  the  defendants,  by  being  unable  to  enforce 
the  stipulation  in  question,  only  lose  what  they  knew  or  were  bound 
to  know  were  legally  null;  that  they  have  all  that  they  supposed  they 
were  getting — namely,  a  promise  which  might  be  kept,  though  in- 
capable of  legal  enforcement;  and  that  if  they  were  content  to  accept 
such  promise,  and  if  there  is  another  good  and  sufficient  considera- 
tion, they  may  be  held  upon  their  promise.  But  this  argument  can- 
not properly  extend  to  a  case  where  a  part  of  an  entire  and  insepar- 
able consideration  is  positively  vicious,  however  it  might  be  where  it 
was  simply  invalid;  as  in  Parish  v.  Stone,  14  Pick.  198.  The  law 
visits  a  contract  founded  on  such  a  consideration  with  a  positive  con- 
demnation, which  it  makes  effectual  by  refusing  to  support  it,  in 
whole  or  in  part,  where  the  consideration  cannot  be  severed. 

The  fact  that  the  plaintiff  had  not  failed  to  perform  his  part  of  the 
contract  does  not  enable  him  to  maintain  his  action.  An  illegal  con- 
sideration may  be  actual  and  substantial  and  valuable;  but  it  is  not 
in  law  sufficient.  * 

The  plaintiff  further  suggests  that,  if  the  defendants  were  to  sue 
him  on  this  contract,  they  could  clearly,  so  far  as  the  question  of 
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l^ality  is  concerned,  maintain  an  action  upon  all  its  parts,  except 
posiihly  the  angle  covenant  in  question.  Mallan  v.  May,  U'  M.  & 
W.  653;  Green  v.  Price,  13  M.  &  W.  695;  S.  C.  16  M.  &  W.  346. 
This  may  be  so.  If  they  pay  to  the  plaintiff  the  whole  sum  called 
for  by  the  terms  of  the  contract,  it  may  well  be  that  they  can  call  on 
him  to  perform  all  of  his  agreements  except  such  as  are  unlawful. 
In  such  case,  they  would  merely  waive  or  forego  a  part  of  what  they 
were  to  receive,  and  recover  or  enforce  the  rest.  It  does  not,  however, 
follow  from  this  that  they  can  be  compelled  to  pay  the  sum  promised 
by  them,  when  a  part  of  the  consideration  of  such  promise  was  illegal. 
They  are  at  liberty  to  repudiate  the  contract  on  this  ground;  and, 
having  done  so,  the  present  action  founded  on  the  contract  cannot  be 
maintained;  and  it  is  not  now  to  be  determined  what  other  liability 
the  defendants  may  be  under  *to  the  plaintiff,  by  reason  of  what  they 
may  have  received  under  the  contract. 
Judgment  affirmed .^ 

*  As  to  the  common  law  rule  on  contracts  void  as  being  in  restraint  of  trade  see 
Mitchell  V.  Reynolds  (1711),  1  Peere  Wms.  181;  Noidenfelt  v.  Maxim  Nordenfelt 
Ouns  &  Ammunition  Co.,  Ltd.,  L.  R.  (1894)  A.  C.  536;  Diamond  Match  Co.  v. 
Roeber  (1887),  106  N.  Y.  473;  Leslie  v.  LoriUaiti  (1888),  110  N.  Y.  519;  More  v. 
Bennett  (1892),  140  lU.  69. 

The  Sherman  Anti-Trust  Act  of  July  2,  1890  (U.  S.  Comp.  St.  1901,  p.  3200), 
declares:  ''Every  contract,  combination  in  the  form  of  trust  or  otherwise,  or  con- 
spiracy, in  restraint  of  trade  or  conunerce  among  the  several  states,  or  with 
foreign  nations,  is    "^    *    *    illegal." 

As  to  the  interpretation  of  this  statute  by  the  Supreme  Coqrt  of  the  United 
States  see  Standard  Oil  Co.  v.  United  States  (1911),  221  U.  S.  1;  American 
Tobacco  Co.  v.  United  States  (1911),  221  U.  S.  106,  enunciating  the  so-called 
"Rule  of  Reason." 

AOREEMENTS  TENDING  TO  OITBT  THE  COURTS  OP  JURIBDICriON. — In   MittCUthal 

v.  Mascagni  (1903),  183  Mass.  19,  the  eourt  considered  a  clause  in  a  oontraot 
designed  to  confer  exclusive  jurisdiction  over  litigation  between  the  parties  upon 
the  Italian  courts.  In  upholding  this  stipulation,  Knowlton,  C.  J.,  said:  "It  is 
decided  that  an  agreement  in  a  contract  that  the  parties  shall  not  avail  themselves 
of  their  right  to  an  appeal  to  the  courts  for  the  settlement  of  their  controversies, 
but  shall  submit  them  to  private  arbitration,  will  not  be  enforced  because  it  is 
such  an  utter  abnegation  of  one's  legal  rights  as  should  not  be  permitted.  On  the 
other  hand  it  is  allowable  for  parties  to  make  such  agreements  in  reference  to 
preliminary  and  incidental  matters  of  dispute  so  long  as  they  retain  the  right  to 
appeal  to  the  courts  for  the  determination  of  any  substantive  question  of  liability. 
Perhaps  the  tendency  in  modern  times  is  to  permit  greater  freedom  in  contracting 
in  matters  of  this  kind  than  formerly.  In  most  cases,  certainly  in  a  case  like  the 
present,  there  is  no  occasion  for  the  protection  of  the  dignity  or  convenience  of 
the  courts.  The  contract  was  between  citiaens  of  foreign  States  who,  so  far  as  our 
tribunals  are  concerned,  well  might  make  any  reasonable  arrangement  for  the 
settlement  of  their  disputes." 
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NEWMAN,  Executrix  op  H.  NEWMAN,  v.  NEWMAK 

In  the  King's  Bench,  1815 

[Reported  in  4  Maule  &  Selwyn,  66] 

In  debt  on  bond,  dated  May  13th,  1780,  for  £14,000,  made  by 
the  defendant,  son  of  H.  Newman,  the  testator,  to  the  said  H.  New- 
man, the  condition  recited  that  by  the  will  of  one  Newman,  deceased, 
the  said  H.  Newman  (the  testator)  had  an  estate  for  life  expectant 
upon  the  death  of  F.  Newman,  his  brother,  without  issue  male,  in 
certain  manors,  lands,  etc.,  in  North  and  South  Cadbury  and  Spark- 
ford  in  the  county  of  Somerset,  and  that  the  defendant,  who  had 
married  the  daughter  of  F.  Newman,  was  remainder-man  in  tail,  and 
that  it  had  been  agreed  between  the  said  F.  Newman,  who  had  no 
issue  male,  H.  Newman,  and  the  defendant,  that  a  common  recovery 
should  be  suffered  in  order  to  bar  all  estates  tail,  and  that  the  defend- 
ant and  H.  Newman  had  agreed  that  by  the  deed  to  lead  the  uses, 
the  estate  of  H.  Newman  should  be  vested  in  the  defendant  and  his 
heirs,  etc.,  and  that  the  defendant  should  pay  on  or  before  Decem- 
ber 13th  next  to  H.  Newman  £1000  and  £7500  Within  six  months 
after  the  death  of  F.  Newman,  and  that  in  case  the  benefices  or  liv- 
ings of  the  parish  churches  of  South  Cadbury  and  Sparkford,  or 
either  of  them,  should  at  any  time  thereafter  become  vacant  during 
the  joint  lives  of  the  defendant  and  Edwin  Newman,  his  brother,  then 
a  minor,  and  if  at  the  time  of  such  vacancy  the  defendant  should  be 
entitled  to  the  right  of  presentation,  and  the  said  Edwin  should  then 
be  qualified  to  be  presented  and  admitted,  he  (the  defendant)  would 
I»'esent  the  said  Edwin  to  supply  such  vacancy,  and  to  be  the  rector 
of  the  said  benefice;  or  if  at  the  time  of  such  vacancy  the  said  Edwin 

In  President,  etc.,  v.  Pennsylvania  Coal  Co.  (1872),  50  N.  Y.  250,  Allen,  J., 
said:  "It  appears  to  be  well  settled  by  authority  that  an  agreement  to  refer  all 
matters  of  difference  or  dispute  that  may  arise  to  arbitration,  will  not  oust  a  court 
of  law  or  equity  of  jurisdiction.  The  reason  of  the  rule  is  by  some  traced  to  the 
jealousy  of  the  courts  and  a  desire  to  repress  all  attempts  to  encroach  on  the  ez- 
clusiveness  of  their  jurisdiction;  and  by  others  to  an  aversion  of  the  courts,  from 
reasons  of  public  policy,  to  sanction  contracts  by  which  the  protection  which  the 
law  affords  the  individual  citizens  is  renounced." 

See  also  Roper  v.  Lendon  (1859),  1  EUis  &  Ellis,  825;  Niagara  Fire  Ins.  Co.  v. 
Bishop  (1894),  154  111.  9;  Wilcox  v.  Supreme  Royal  Arcanum  (1913),  151  App. 
Div.  (N.  Y.)  297.— Eds.  '' 
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by  reason  of  nonage  should  not  be  qualified  to  be  presented,  and 
should  not  be  qualified  within  six  calendar  months  next  after  such 
vacancy,  so  that  it  would  be  necessary  for  the  defendant  to  present 
some  other  person  to  prevent  a  lapse,  then  the  defendant  would  upon 
the  request  of  the  said  Edwin,  or  upon  notice  in  writing  given  to  the 
defendant  by  the  said  Edwin,  at  any  time  after  he  should  be  qualified 
to  be  presented  and  admitted,  procure  the  then  incumbent  to  resign 
the  said  rectory  into  the  hands  of  the  ordinary,  so  that  the  same  might 
again  become  vacant,  and  thereupon  the  defendant  should  present 
the  said  Edwin  to  be  rector,  and  the  condition  was  for  the  perform- 
ance of  these  several  things  agreed  to  be  done  by  the  defendant.  And 
all  this  appearing  upon  oyer  of  the  bond  and  condition,  the  defendant 
pleaded  that  before  and  at  the  time  of  making  the  said  writing  ob- 
ligatory F.  Newman  was  seized  of  the  said  manors,  etc.,  to  which  the 
advows^is  of  the  churches  of  South  Cadbury  and  Sparkford  respec- 
tively belonged,  etc.  (as  in  the  condition  of  the  bond),  and  that  the 
agreement  in  respect  of  the  several  things  agreed  to  be  done  by  the 
defendant  was  simoniacal,  whereby  the  said  writing  obligatory  is 
wholly  void.  -  Demurrer.    Joinder. 

Lord  Ellenborouoh,  C.  J.  What  the  effect  of  a  bond  of  resignar 
tion  in  favor  of  a  son  might  be,  was  not,  I  believe,  touched  upon  in 
The  Bishop  of  London  v.  Ff3rtche,  though  perhaps  it  might  be  argued 
that  there  is^no  reason  for  any  distinction,  because  a  parent  would  be 
more  open  to  prejudice  and  improper  bias  in  favor  of  a  son  than  of 
any  other  person.  But  admitting  the  condition  of  this  bond  to  be  ill 
as  to  one  part  of  it,  it  seems  that  it  may  be  well  as  to  the  other  parts, 
for  you  may  separate  at  the  common  law  the  bad  from  the  good.^ 
Supposing  therefore  we  held  it  to  be  simoniacal  so  f €Lr  as  it  regards 

^  That  bonds  and  other  deeds  may,  in  many  cases,  be  good  in  part,  and  void 
for  the  residue,  where  the  residue  is  founded  in  illegality,  but  not  mcUum  in  9e, 
is  a  doctrine  well  founded  in  the  common  law,  and  has  been  recognized  from  a 
Tery  early  period.  Thus,  in  Pigot's  Case,  11  Co.  Lit.  27&,  it  was  said  that  it  was 
unanimously  agreed  in  14  Hen.  8,  25,  26,  that  if  some  of  the  covenants  of  an 
indenture,  or  of  the  conditions  endorsed  upon  a  bond  are  against  law,  and  some 
are  good  and  lawful,  that  in  this  case  the  covenants  or  conditions  which  are  against 
law  are  void  ab  initio;  and  the  others  stand  good.  And  notwithstanding  the  deci- 
sion in  Lee  v.  Coleshill,  Cro.  Eliz.  529 — ^which,  however,  is  distinguishable,  being 
founded  on  a  statute — the  doctrine  has  been  maintained,  and  is  settled  law  at 
the  present  day  in  all  cases  where  the  different  covenants  or  conditions  are  sever- 
able, and  independent  of  each  other,  and  do  not  import  malum  in  ae,  as  will 
abundantly  appear  from  the  case  of  Newman  v.  Newman,  4M.  &  Selw.  66,  and 
the  other  cases  hereafter  stated,  and  many  more  mi^t  be  added. — Story,  J.,  In 
United  States  v.  Bradley,  10  Peters,  343,  360-361.— Eds. 
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the  presentation  of  the  son  of  the  obligee,  yet  for  the  payment  of  the 
two  sums  of  £1000  and  £7500  it  is  exempt  from  all  vice.    Therefore 
that  objection  would  not  be  a  bar  to  this  action.^ 
Pbb  Curiam.  JvdgrnerUforthepLawj^ff^ 


ERIE  RAILWAY  CO.  v.  UNION  LOCOMOTIVE  AND 

EXPRESS  CO. 

In  the  Supreme  Court  of  New  Jersey,  1871 
[Reported  in  36  New  Jersey  Law,  240] 

Thb  case  was  argued  at  June  Term,  1871,  before  Beasley,  C.  J., 
and  Dalrimple,  Depiie,  and  Van  Syckel,  JJ. 

Beasley,  Chief  Justice.  Upon  the  argument  before  this  Court, 
the  counsel  for  the  defendants  relied  chiefly,  in  support  of  the  demur- 
rer, upon  the  proposition  that  the  stipulation  contfldned  in  the  article 
of  agreement,  which  gave  to  the  plamtiffs  the  exclusive  right  to  carry 
locomotives  and  tenders  on  trucks  over  the  Erie  road,  was  ill^al. 
The  principle  that,  as  common  carriers,  the  defendants  were  bound 
to  exercise  their  office  with  perfect  impartiality,  in  behalf  of  all  per- 
sons who  apply  to  them,  and  that,  practising  this  public  employment, 
they  cannot  discharge  themselves,  by  contract,  from  the  obligation, 
was  appealed  to  in  support  of  this  position. 

The  agreement  between  these  parties  was,  in  short,  this:  The 
firm  of  Kasson  &  Company,  who  were  the  assignors  of  the  plaintiffs, 
the  Union  Locomotive  and  Express  Company,  agreed  to  provide 
''cars  and  trucks  sufficient  in  size,  strength,  weight,  and  capacity, 
whereon  to  cany  all  locomotive  engines  and  tenders,"  and  that  they 
would  b^  at  the  expense  of  loading  and  unloading  the  same;  and  for 
the  motive  power,  which  was  to  be  supplied  by  the  Erie  Railway  Com- 
pany, the  defendants,  and  for  the  unusual  wear  and  strain  of  their 
railway,  a  certain  compensation,  which  was  stated  in  said  articles  of 
agreement,  was  promised  to  be  paid.  On  their  side,  the  Erie  Railway 
Company  agreed,  in  addition  to  the  stipulations  for  providing  tnotive 
power  and  giving  the  use  of  the  road,  that  the  cars  of  the  assignors  of 
plaintiffs  should  be  the  only  cars  employed  in  the  transportation  of 

^  Coneuiring. opinions  of  Le  Blanc  and  Dampier,  JJ.,  omitted. — ^Eida. 
^>ee  also  Gaskell  V.  King  (1809),  11  Eaj^,  165.— EdB.. 
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locomptive  engineB  and  tenders.  It  is  this  last  provision  which  gives 
rise  to  the  objection  already  stated.  It  is  insisted  this  stipulation 
^ves  the  plaintiffs  the  exclusive  control,  on  their  own  terms,  of  this 
branch  of  business;  that  it  precludes  all  competition,  and  being  the 
grant  of  a  monopoly,  is  inconsistent  with  the  purpose  and  objects  of 
the  charter  of  the  defendants,  and  with  their  character  as  common 
carriers.  The  question  thus  presented  is  one  of  much  importance, 
and  it  should  not,  consequently,  be  decided  except  wh^i  it  shall  be 
an  element  essential  to  the  judgment  of  the  Court  in  the  particular 
case.  That  it  is  not  such  an  element,  on  the  present  occasion,  is  ob- 
vious, for,  let  it  be  granted  that  the  provision  in  question  is  illegal, 
and  therefore  void,  still  such  concession  cannot,  in  the  least  degree, 
impair  the  plaintiffs'  right  of  action^  The  suit  is  not  for  a  breach  of 
this  promise  of  the  defendants,  that  no  other  cars  but  those  of  the 
plaintiffs  shall  be  employed  in  this  branch  of  the  carrying  business, 
but  it  is  for  the  refusal  of  the  defendants  to  permit  the  plaintiffs  to 
transport  locomotives  and  tenders,  according  to  their  contract,  over 
the  railway  of  the  Erie  Company.  This  latter  stipulation,  the  violsr 
tion  of  which  forms  the  grojimd  of  action,,  is  distinct  and  entirely 
separable  from  the  former  one,  in  which  it  is  alleged  the  illegality 
before  mentioned  exists.  Admitting,  then,  for  the  purpose  of  the 
argument,  the  illegality  insisted  on,  the  legal  problem  plainly  is  this, 
whether,  when  a  defendant  has  agreed  to  do  two  things,  which  are  en- 
tirely distinct,  and  o^e  of  them  is  prohibited  by  law,  and  the  other  is 
l^al  and  unobjectionable,  such  illegaUty  of  the  one  stipulation  can 
be  set  up  as  a  bar  to  a  suit  for  a  breach  of  the  latter  and  valid  one. 
This  point  was  but  slightly  noticed  on  the  argument;  nevertheless, 
an  examination  of  the  authorities  will  show  that  the  rule  of  law  upon 
the  subject  has,  from  the  earUest  times,  been  at  rest.  It  was  ui^ani- 
mously  agreed,  in  a  case  reported  in  the  Year  Books,  14  Henry  VIII., 
25,  26>  that  if  some  of  the  covenants  of  an  indenture,  or  of  the  condi- 
tions endorsed  upon  a  bond,  are  against  law,  and  some  good  and  law- 
ful, that  in  such  ca^,  the  covenants  or  conditions  which  are  against 
law  are  void  ab  initio,  and  the  others  stand  good.  And  from  that  day 
to  this  I  donot  know  that  this  doctrine,  to  the  extent  of  its  applica- 
bility  to  this  case,  has  anywhere  been  disallowed.  It  was  the  ground 
of  the.  judgment  in  Cheeman  v^Nainby,  2  Lord  Raymond,  1456,  that 
being  a  suit  on  an  apprentice's  bond.  The  stipulation  alleged  to  have 
been  brokezi  was,  that  the  apprentice  would  not  carry  on  the  busi- 
ness in  which  she  was  to  be  instructed,  within  "  the  space  of  half  a 
mile"  of  the  then  dwelling-house  of  the  plaintiff.    There  was  also  a 
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further  stipulation  that  she  should  not  carry  on  this  business  within 
half  a  mile  of  any  house  into  which  the  plaintiff  might  remove.  The 
suit  was  for  a  breach  of  the  former  stipulation,  and  it  was  admitted 
that  the  latter  one  was  void,  as  imposing  an  unreasonable  restraint 
on  trade,  and  it  was  urged  that,  by  force  of  this  illegal  feature,  the 
whole  contract  was  void.  But  the  Court  were  unanimously  of  opinion 
that  as  the  breach  was  assigned  upon  that  part  of  the  condition  which 
was  good  in  law,  therefore  if  the  other  part,  to  which  exception  was 
taken,  was  against  law,  yet  that  would  not  hinder  the  recovery  upon 
part  of  the  condition  which  was  legal.  This  judgment  was  afterward 
affirmed  by  the  twelve  judges,  on  an  appeal  to  Parliament.  3  Bro. 
Pari.  C.  349. 

This  rule  of  law  was  treated  as  settled,  and  was  similarly  applied 
in  the  modem  cases  of  Mallan  v.  May,  11  M.  &  W.  653,  and  Price  v. 
Green,  16  M.  &  W.  346.  This  same  legal  principle  will  be  found  to 
be  discussed  and  illustrated  by  different  applications  in  the  following 
decisions:  Gaskell  v.  King,  11  East,  165;  15  East,  440;  Nichols  v. 
Stretton,  10  Adol.  A  EL,  N.  S.  346;  Chester  v.  Freeland,  Ley  R.  79; 
Sheerman  v.  Thompson,  14*  Adol.  &  El.  1027. 

These  and  other  authorities  which  might  be  referred  to  settle 
the  rule,  that  the  fact  that  one  promise  is  illegal  will  not  render- 
another  disconnected  promise  void.  The  doctrine  will  not  embrace 
cases  where  the  objectionable  stipulation  is  for  the  performance  of 
an  immoral  or  criminal  act,  for  such  an  ingredient  will  taint  the  entire 
contract,  and  render  it  unenforceable  in  all  its  parts,  by  reason  of  the 
maxim  ex  turpi  causa  turn  oritur  actio.  Nor  will  it,  in  general,  apply 
where  any  part  of  the  consideration  is  illegal,  so  that  in  the  present 
case,  if,  upon  the  trial,  it  should  appear  that  the  plaintiffs  have  agreed 
jbo  pay  to  the  defendants  more  than  the  charter  of  the  latter  allows, 
it  may  become  a  question  whether  this  suit  will  lie.  There  are  many 
decisions  to  the  effect  that  where  there  are  a  number  of  considerations, 
and  any  one  of  them  is  illegal,  the  whole  agreement  is  avoided,  this 
doctrine  being  put  upon  the  groimd  of  the  impossibility  of  sa3ring 
how  much  or  how  little  weight  the  void  portion  may  have  had  as  an 
inducement  to  the  contract.  But,  at  the  present  stage  of  the  cause, 
the  entire  consideration  of  the  promise  sued  on  must  be  regarded  by 
the  Court  as  imobjectionable,  as  there  is  nothing  on  the  record  to 
show  any  overcharge. 

On  the  ground,  then,  that  both  the  consideration  and  the  promise, 
which  is  the  foundation  of  the  action,  appear  to  be  valid,  the  plain- 
tiffs must  have  judgment  on  this  demurrer. 


LINDSAY  y.   SMITH  AND  H08KINS  1089 

It  is  proper  to  remark  that  as  the  demurrer  la  a  general  one  to  the 
whole  declaration,  I  have  considered  only  the  cause  of  action  set 
out  in  the  first  count. 

Judgmerdfor  plaintiffs. 


LINDSAY  V.  SMITH  and  HOSKINS 

In  the  Supreme  Court  of  North  Carolina^  1878 
[Reported  in  78  North  CaroUna,  328] 

Btnum,  J.  This  is  an  action  for  a  breach  of  covenant.  The  de- 
fendants demur  to  the  complaint,  and  the  facts  are  these:  On  Feb- 
ruary 17th,  1874,  an  indictment  was  pending  in  the  Superior  Court  of 
Guilford  County,  agamst  the  plaintiff,  Lindsay,  for  eriecting  and 
maintaining  a  public  nuisance,  by  constructiiig  a  dam  across  a  certain 
creek,  and  ponding  back  the  water  thereof,  which  thereby  became 
stagnant,  fetid,  and  imwholesome,  to  the  common  nuisance  of  the 
citizens.  That  on  said  Februaiy  17th  the  covenant  sued  on  was  en- 
tered into,  whereby  the  defendants  covenanted  under  the  penalty 
sued  for,  to  cut,  maintain  and  keep  in  repair  a  certain  ditch  through 
the  lands  of  the  plaintiff;  and  that  the  plaintiff  covenanted  that  when 
the  work  was  done  he  would  pay  the  defendants  $60;  and  it  was  fur- 
ther covenanted  as  follows:  "  And  it  is  further  agreed  by  all  the  parties 
hereto,  in  consideration  of  the  premises,  that  the  indictment  now 
pending  in  the  Superior  Court  of  Guilford  County,  against  the  said 
Alexander  H.  Lindsay,  found  at  February  Term,  1873,  shall  be  dis- 
continued and  not  proceed,  and  the  prosecution  thereof  stopped  with- 
out cost  to  the  said  Lindsay."  *  *  *  ''And  it  is  further  agreed 
and  understood  by  all  the  parties  hereto,  that  this  agre^nent  is  to 
be  of  no  binding  force  on  any  of  said  parties  whose  names  are  signed 
hereto,  until  and  unless  the  indictment  hereinbefore  spokai  of  shall 
be  discontinued  without  cost  to  the  said  Lindsay."  And  this  covenant 
is  signed  by  the  plaintiff  and  defendants. 

Assuming  this  covenant  to  have  been  broken  by  the  defendants,  do 
these  facts  constitute  a  cause  of  action? 

But  the  defendants'  counsel  contends  with  great  ingenuity  that 
there  are  two  covenants  in  this  sealed  instrument,  and  that  they  are 
divisible,  part  being  good,  and  part  bad;  that  the  contract  of  the  de- 
fendants is  to  do  two  things:  first,  to  dismiss  the  indictment,  which 
69 
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is  illegal  and  void,  but  second,  to  cut  and  keep  up  the  ditch,  which  is 
legal  and  valid,  and  is  the  contract  for  the  breach  of  which  the  action 
is  brought.^  In  regard  to  this  proposition  the  general  rule  is  that  if 
there  are  several  considerations  for  separate  and  distinct  contracts, 
and  one  is  good  and  the  other  bad,  the  one  may  stand  and  be  en- 
forced, although  the  other  fails,  under  the  maxim  "tUile  per  inutile  non 
vUiatur.'^  But  where  there  is  but  one  entire  consideration  for  two 
several  contracts,  and  one  of  these  contracts  is  for  the  performance  of 
an  illegal  act,  the  whole  is  void,  as  where  one  smn  is  to  be  paid  for  the 
doing  of  a  legal  and  illegal  act.  Thus,  where  upon  a  contract  for  the 
hiring  and  service  of  a  housekeeper  at  certain  agreed  wages  it  appears 
to  have  been  a  part  of  the  contract  that  the  housekeeper  should  co- 
habit with  her  master,  the  whole  will  be  void  and  the  wages  irrecover- 
able by  her.  Rex  v.  Northingfield,  1  B.  &  Ad.  912;  Willyams  v.  BuU- 
more,  32  Beav.  574;.  1  Addison  on  Contracts,  §  300.  In  Alexander  v. 
Owen,  1  T.  R.  227,  the  case  was  this:  Upon  a  contract  of  sale  of  to- 
bacco, it  was  agreed  that  counterfeit  money  should  be  taken  in  pay- 
ment, and  the  tobacco  having  been  delivered  and  the  counterfeit 
money  sent,  the  vendor  refused  to  receive  it  and  brought  an  action  to 
recover  the  price  of  the  tobacco,  but  the  Court  said  that  the  sale 
could  hot  be  held  to  be  good  and  the  payment  bad;  if  it  was  an  illegal 
contract,  it  was  equally  bad  for  the  whole,  and  the  parties  being  in 
pari  delicto,  meliar  est  conditio  defendentis.  Apply  these  principles  to 
our  case.  There  was  but  one  indivisible  consideration  moving  from 
the  plaintiff,  to  wit,  the  sum  of  $50,  and  for  that  consideration,  the 
defendants  covenant  to  do  two  things — the  one  legal  and  the  other 
illegal.  The  consideration  cannot  be  divided  and  enough  of  it  as- 
signed to  support  the  contract  to  cut  and  maintain  the  ditch,  but  it, 
as  it  were,  per  my  et  per  toiUf  enters  into  and  supports  both  promises. 
But  there  is  another  view  equally  fatal  to  this  action.  A  part  of  the 
covenant  is  in  these  words:  "And  it  is  further  agreed  and  understood 
by  all  the  parties  hereto,  that  this  agreement  is  to  be  of  no  binding 
force  on  any  of  said  parties  whose  names  are  signed  hereto,  until  and 
unless  the  indictment  hereinbefore  spoken  of  shall  be  discontinued 
without  cost  to  the  said  Lindsay."  So  the  validity  of  the  contract  is 
expressly  made  to  depend  upon  the  performance  of  the  very  act  which 
makes  it  invalid,  to  wit,  the  dismissal  of  the  indictment.  The  cove- 
nants were  not  to  be  binding  until  the  prosecution  had  been  discon- 
tinued, and  the  contract  to  dismiss  it  was  immoral  and  void.  In  such 
cases  the  law  will  leave  the  parties  where  it  finds  them.  Kimbrou^ 
^  Only  so  much  of  opinion  given  as  relates  to  this  question. — ^Eds. 
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V.  Lane,  11  Bush,  556;  Setter  v.  Alvey,  15  Kan.  157;  1  Smith  Lead. 
Cases,  Marg.  pp.  153-165  and  notes;  King  v.  Winants,  71  N.  C.  469, 
and  73  N.  C.  663. 

No  error. 

Per  Curiam.    Jvdgment  affirmed.^ 


SIRKIN  V.  FOURTEENTH  STREET  STORE 

In  the  Supreme  Court  of  New  York,  Appellate  Division,  1908 

[Reported  in  124  New  York,  Appellate  Division,  384] 

Laughlik,  J.  The  action  is  brought  to  recover  $1,555.81,  being 
the  purchase  price  of  certain  hosiery  and  wrappers  sold  and  delivered 
by  the  plaintiff  to  the  defendant.  The  defendant  is  a  corx)oration  con- 
ducting a  department  store  in  the  city  of  New  York,  and  the  plaintiff 
is  a  manufacturer  of  or  dealer  in  goods  of  the  character  described. 
The  defendant,  for  a  separate  answer  and  defense,  alleged  in  substance 

^  In  Ohio  ex  rd.  Laskey  v.  Board,  etc.  (1880),  35  Ohio  St.  519,  Johnson,  J.,  said, 
''In  Widoe  v.  Webb,  20  Ohio  St.  435,  it  is  said,  that  'where  for  a  legal  considera- 
tion a  party  undertakes  to  do  one  or  more  acts,  and  some  of  them  are  unlawful, 
the  contract  is  good  for  so  much  as  is  lawful  and  void  for  the  residue.  Whenever 
the  unlawful  part  of  the  contract  can  be  separated  from  the  rest,  it  will  be  rejected 
and  the  remainder  established.'  Care  must  be  taken  not  to  confound  this  rule 
with  another  equally  well  settled,  that  where  one  of  two  considerations  is  illegal, 
and  the  other  legal,  the  illegality  of  the  one  avoids  the  promise  founded  on  both. 

''  In  the  former  case  there  is  one  lawful  and  valuable  consideration  to  support 
two  promises,  one  legal,  the  other  illegal,  that  are  separable.  In  the  latter  case 
there  are  two  considerations,  one  legal,  the  other  illegal,  to  support  one  promise. 
The  reason  for  this  well-marked  distinction  is,  that  in  the  latter  case,  the  promise 
being  supported  by  two  considerations,  one  lawful,  the  other  imlawful,  is  an 
entirety  based  upon  both,  and  cannot  be  apportioned,  and  it  is  against  public 
policy  to  enforce  a  promise  so  supported.  In  such  a  case  both  considerations,  as 
a  whole,  are  the  basis  of  the  entire  promise.  Where,  however,  the  whole  considera- 
tion is  lawful,  and  the  promisor  undertakes  to  do  two  things,  one  that  is  lawful, 
and  the  others  unlawful,  and  they  are  clearly  distinguishable,  the  good  considera- 
tion will  support  the  lawful  promise. 

'*  The  case  at^ar  is  one  of  two  promises,  one  lawful,  the  other  unlawful,  founded 
on  one  lawful  consideration.  The  unlawful  promise  evidenced  by  these  orders  is 
separate  and  distinct  from  the  lawful.  The  former  is  void  because  prohibited  by 
statute,  while  the  latter  is  expressly  authorized,  and  is  supported  by  a  valid  oon- 
aideration,  to  wit,  the  money  loaned.'' — Eds. 
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that  the  plaintiff,  without  its  knowledge  or  consent,  and  pursuant  to 
an  unlawful,  fraudulent  and  criminal  design,  and  for  the  purpose  of 
influencing  the  purchase  of  the  goods  by  the  defendant's  purchasing 
agent,  agreed  to  pay  him  a  sum  of  money  equal  to  five  per  cent  of  the 
purchase  price  of  the  goods  to  be  ordered  by  him;  that  the  orders  for 
these  goods  were  obtained  pursuant  to  such  unlawful,  fraudulent  and 
criminal  design  and  agreement;  that  after  the  goods  were  ordered  and 
delivered,  the  plaintiff,  pursuant  to  his  agreement  with  the  defend* 
ant's  purchasing  agent,  paid  the  latter  the  sum  of  seventy-five  dol- 
lars without  other  consideration  than  placing  the  orders  for  the  goods 
with  the  plaintiff,  and  that  the  ordering  and  delivery  of  the  goods  and 
the  agreement  and  the  arrangement  to  pay  and  the  payment  were  part 
of  an  entire  transaction  which  was  against  public  policy,  illegal,  void, 
and  contrary  to  the  statutory  law  of  the  State  of  New  York. 

Upon  the  trial  the  plaintiff  proved  that  the  orders  for  the  goods 
were  given  by  the  defendant's  purchasing  agent,  and  the  delivery 
of  the  goods  to  the  defendant  and  non-payment.  The  plaintiff  then 
moved  for  judgment  upon  the  evidence  and  on  the  pleadings,  upon 
the  ground  that  the  affirmative  defense  was  insufficient  in  law.  Coun- 
sel for  the  defendant  objected  to  the  motion  and  asked  leave  to  prove 
the  facts  alleged  in  the  separate  defense.  The  court  thereupon  di- 
rected a  verdict  in  favor  of  the  plaintiff  for  the  purchase  price  of  the 
goods,  together  with  interest  thereon.  The  learned  judge  who  pre- 
sided in  the  City  Court  wrote  an  elaborate  and  instructive  opinion 
in  support  of  his  decision  upon  the  theoiy  that^  while  the  agreement 
on  the  part  of  the  plaintiff  to  pay  the  agent  of  the  defendant  was  void 
as  against  public  policy,  yet  inasmuch  as  the  goods  had  been  deliv- 
ered, the  defendant  would  not  be  permitted  to  retain  the  goods  and 
decline  to  pay  therefor.  (54  Misc.  Rep.  135.)  The  learned  Appellate 
Term  supplemented  this  opinion  with  their  views  at  length  to  the 
same  effect.    (55  id.  288.) 

I  am  of  opinion  that  the  judgment  is  wrong  and  should  be  reversed. 
It  must  be  assumed  that  the  defendant  might  have  proved,  upon  the 
separate  defense  set  up  in  its  answer,  that  the  corrupt  offer  and  agree- 
ment on  the  part  of  the  plaintiff  to  pay  the  defendant's  agent  five  per 
cent  on  the  orders  received  was  the  inducing  cause  for  placing  the 
orders  with  the  plaintiff ,  and  that  the  agreement  on  the  part  of  the 
latter  so  to  place  the  orders  constituted  one  transaction.  If  so,  the 
court  should  not  be  astute  to  discover  a  theory  upon  which  they  may 
be  separated,  and  they  should  be  deemed  inseparable.  In  any  view, 
it  would  seem  that  the  defendant  might  have  shown  that  the  offer  of 
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an  agreement  to  pay  the  bribe  was  made  and  accepted  as  a  consid- 
eration for  the  giving  by  the  defendant's  purchasing  agent,  then  or 
subsequently,  the  orders  for  the  goods.  That  the  bribe  was  condi- 
tioned upon  plaintiff's  giving  the  contract  is  demonstrated  by  his 
agreement  to  pay  a  percentage  of  the  selling  price  of  the  goods,  ac- 
cording to  the  orders  received.  It  should  be  regarded,  therefore, 
practically  as  if  the  agreement  had  expressly  pr6vided  that  the  pur- 
chasing agent  of  the  defendant  should  receive  a  specified  percentage 
of  the  moneys  actually  received  by  the  plaintiff  on  orders  so  placed 
with  him;  thus,  in  effect,  forming  but  one  contract  with  these  parties, 
and  a  different  consideration  running  to  the  agent  from  that  running 
to  his  principal.  It  must  be  assimied,  therefore,  that  each  order  for 
goods  given  by  the  agent  was  given  pursuant  to  one  general  corrupt 
agreement,  embracing  all  orders  to  be  given,  or  pursuant  to  separate 
corrupt  agreements  with  respect  to  each.  The  corrupt  practice  of 
secretly  offering  bribes  .to  servants,  agents  and  employees,  to  induce 
them  to  place  contracts  for  their  masters  or  employers,  had  spread 
to  such  an  alarming  extent  in  this  State  that  its  viciousness  and  dis- 
honesty and  demoralizing  tendencies  attracted  the  attention  of  the 
Legidature  at  its  session  in  1905  ^  and  led  it  to  declare  it  to  be  a  mis- 
demeanor to  give  or  receive  such  a  bribe,  by  enacting  section  384r  of 
the  Penal  Code,  which  provides  as  follows: 

"Corrupt  infiuencing  of  agents^  employees  or  servants. — ^Whoever 
gives,  offers  or  promises  to  an  agent,  employee  or  servant,  any  gift  or 
gratuity  whatever,  without  the  knowledge  and  consent  of  the  princi- 
.pal,  employer  or  master  of  such  agent,  employee  or  servant,  with  in- 
tent to  influence  his  action  in  relation  to  his  principal's,  employer's  or 
master's  business;  or  an  agent,  employee  or  servant  who,  without  the 
knowledge  and  consent  of  his  principal,  employer  or  master,  requests 
or  accepts  a  gift  or  gratuity  or  a  promise  to  make  a  gift  or  to  do  an 
act  beneficial  to  himself,  under  an  agreement  or  with  an  understand- 
ing that  he  shall  act  in  any  particular  manner  to  his  principal's,  em- 
ployer's or  master's  business;  or  an  agent,  employee  or  servant,  who, 
being  authorized  to  procure  materials,  supplies  or  other  articles  either 
by  purchase  or  contract  for  his  prindpal,  employer  or  master,  or  to 
employ  service  or  labor  for  his  principal,  employer  or  master,  receives 
directly  or  indirectly,  for  himself  or  for  another,  a  commission,  dis- 
count or  bonus  from  the  person  who  makes  such  sale  or  contract,  or 
furnishes  such  materials,  supplies,  or  other  articles,  or  from  a  person 
who  renders  such  service  or  labor;  and  any  person  who  gives  or  offers 

>  See  Laws  of  1905,  chap.  136. 
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such  an  agent,  employee  or  servant  such  ocmmussion,  discount  or 
bonus  shall  be  guilty  of  a  misdemeanor  and  shall  be  punished  by  a 
fine  of  not  less  than  ten  dollars  nor  more  than  five  hundred  dollars, 
or  by  such  fine  and  by  imprisonment  for  not  more  than  one  year." 

There  can  be  no  doubt  that  the  act  of  the  plaintiff  in  bribing  the 
purchasing  agent  of  the  defendant  was  a  violation  of  this  section  of 
the  Penal  Code.  The  plaintiff,  therefore,  in  obtaining  the  contract 
upon  which  he  bases  this  action,  conmiitted  a  crime,  and,  as  already 
observed,  whether  the  purchasing  agent  of  the  defendant  agreed  to 
place  the  orders  at  the  same  time  the  plaintiff  agreed  to  give  him  the 
bribe,  or  whether  the  orders  were  given  subsequ^itly,  but  based 
upon  the  plaintiff's  unlawful  contract  to  bribe  the  agent,  is  immaterial. 
The  Legislature  has  not  expressly  declared  either  that  the  contract 
to  pay  the  bribe  or  the  contract  induced  by  the  bribe  is  void  or  un- 
enforcible.  A  contract,  however,  made  in  violation  of  a  penal  statute, 
although  not  expressly  prohibited  or  declared  to  be  void,  is  prohibited, 
void  and  unenforcible,  whether  executory  or  executed.  (Griffith  v. 
Wells,  3  Den.  226;  Barton  v.  Port  Jackson  &  U.  F.  P.  R.  Co.,  17  Barb. 
397.)  A  contract  to  do  an  ill^al  act  or  to  aid  another  in  violating  the 
law  is  likewise  void  and  unenforcible,  whether  executory  or  executed. 
(Goodrich  v.  Houghton,  134  N.  Y.  115;  Mateme  v.  Horwitz,  101  id. 
469;  Brinkman  v.  Eisler,  26  N.  Y.  St.  Repr.  94;  affd.,  40  id.  865; 
Hull  V.  Ruggles,  56  N.  Y.  424.)  Upon  the  same  principle,  one  who  is 
required  by  law  to  procure  a  license  to  conduct  any  trade,  calling 
or  profession,  may  not  recover  for  services  rendered  or  property  sold, 
without  first  obtaining  such  license,  regardless  of  whether  or  not  it 
was  known  by  the  persons  for  whom  the  services  were  rendered  or  to 
whom  the  property  was  sold  that  the  license  had  not  been  obtained. 
(Johnston  v.  Dahlgren,  166  N.  Y.  354;  Schnaier  v.  Navarre  Hotel  & 
Imp.  Co.,  82  App.  Div.  25;  Accetta  v.  Zupa,  54  id.  33;  Griffith  v. 
Wells,  supra.)  It  is,  therefore,  quite  clear  that  the  purchasing  agent 
could  not  enforce  the  contract  to  recover  the  consideration  agreed 
to  be  paid  to  him;  and  it  may  be  here  observed  that  this  would  have 
been  so  under  the  common  law,  if  the  statute  had  not  been  enacted, 
for  the  contract  contravened  public  policy.  (Harrington  v.  Victoria 
Graving  Dock  Co.,  L.  R.  3  Q.  B.  Div.  549.)  The  question  appears 
to  be  presented  now  for  the  first  time  as  to  whether  this  is  the  limita- 
tion of  the  disability  for  violating  the  penal  statute,  or  whether  the 
court  may  refuse  its  aid  to  the  party  obtaining  the  contract  for  the 
purchase  or  sale  of  property,  or  for  work,  in  violation  of  the  statute, 
upon  the  same  ground  that  it  leaves  a  party  to  a  contract  which  la 
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void  as  against  public  policy,  or  offends  against  good  morals,  where 
it  finds  him.  It  is  manifest  that  the  Legislature  in  enacting  this 
penal  statute  intended  to  emphasize  and  extend  the  pubUc  policy  of 
the  common  law,  which  rendered  such  contracts  by  agents  for  their 
own  benefit  void.  It  being  the  province  of  the  Legislature  to  declare 
the  public  policy  of  the  State,  it  is  the  duty  of  the  court  to  be  guided 
thereby  in  administering  the  law.  The  acts  of  the  plaintiff  not  only 
offended  against  good  morals  and  public  policy  at  common  law,  but 
constituted  a  crime  under  the  statutory  law  of  this  State,  &nd  he  is 
here  seeking  the  aid  of  the  court  to  enforce  a  contract  which  he  pro- 
cured by  violating  our  penal  statute.  Nothing  could  be  more  cor- 
rupting, nor  have  a  greater  tendency  to  lead  to  disloyalty  and 
dishonesty  on  the  part  of  servants,  agents  and  employees  and  to  a  be- 
trayal of  the  confidence  and  trust  reposed  in  them,  than  those  prac- 
tices/which the  Legislature  has  endeavored  to  stamp  out;  and  I  think 
nothing  will  be  more  effective  in  stopping  the  growth  and  spread  of 
this  corrupting  and  now  criminal  custom  than  a  decision  that  the 
courts  will  refuse  their  aid  to  a  guilty  vendor  or  vendee,  or  to  any  one 
who  has  obtained  a  contract  by  secretly  bribing  the  servant,  agent 
or  employee  of  another  to  purchase  or  sell  property  or  to  place  the 
contract  with  him.  If  the  court  should  lend  its  aid  to  the  enforce- 
ment of  this  contract,  induced  by  a  five  per  cent  bribe  of  the  purchase 
price  of  the  goods,  then  to-morrow  it  may  be  called  upon  to  enforce 
a  contract  induced  by  a  bribe  of  twenty-five  per  cent  or  even  fifty 
per  cent  of  the  purchase  price,  and  it  would  thereby  be  indirectly 
compelling  a  master  or  employer  to  reimburse  a  party  for  moneys 
expended  in  bribing  his  servant,  agent  or  employee  in  violation  of 
the  law.  Of  course,  a  contract  by  which  the  price  is  increased  to  en- 
able the  vendor  to  pay  the  agent  could  not  be  enforced  as  to  such  in- 
crease, but  a  decision  stopping  there  would  be  of  little  aid  in  remedy- 
ing the  evil.  If  the  servant  could  not  make  a  contract  obligating  his 
master  to  pay  a  certain  percentage  of  the  purchase  or  selling  price 
of  goods  to  himself,  why  should  the  criminal  vendor  or  vendee  be 
permitted  to  enforce  a  contract,  secretly  made,  practically  in  part 
for  the  benefit  of  the  servant,  agent  or  employee  whom  he  has  imlaw- 
fully  corrupted?  How  can  or  why  should  the  contract  be  divided 
and  the  guilty  vendor  or  vendee  be  permitted  to  recover  the  part  of 
the  selling  or  purchase  price  which  was  to  be  received  for  himself  over 
and  above  the  amount  he  was  to  pay  the  agent?  It  would  require  a 
consideration  of  the  unlawful  agreement  to  determine  the  amount 
each  is  to  receive;  and  that  is  fatal,  for  it  is  one  test  to  determine 
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whether  courts  will  enforce  a  contract.  (Leonard  v.  Poolot  114 
N.  Y.  371.) 

The  learned  counsel  for  the  plainti£f  contends  that  it  does  not  ap- 
pear that  the  contract  price  is  more  than  the  fair  market  value  of  the 
property.  It  would  seem,  on  the  facts,  that  it  is  five  per  cent  more 
than  the  plaintiff  desired  for  his  property;  and  if  these  practices  are 
allowed,  the  tendency  will  be  not  only  to  keep  prices  up,  but  to  raise 
them,  and  the  nominal  price,  if  the  custom  should  become  general, 
would  ndt  represent  the  selling  price  of  property.  Public  policy  re- 
quires that  an  agent,  servant  or  employee  shall  perform  the  duties 
of  his  employment  involving  discretion  and  trust,  with  a  single  pur- 
pose of  serving  his  master  or  employer;  and  the  master  or  employer, 
for  the  salary  or  compensation  which  he  has  agreed  to  pay,  hafi  a 
right  to  expect  honest,  faithful,  loyal  service  rendered  with  a  sole 
regard  to  his  interests.  The  tendency  of  this  practice  is  to  make  the 
servant  disloyal  and  to  have  his  action  not  only  influenced  but  con- 
trolled by  his  personal  interests,  rather  than  by  the  duties  of  his 

a 

employment.  The  temptation  will  be  either  to  agree  for  his  master 
or  employer  to  pay  more  than  the  fair  market  price  of  property  pur- 
chased, or  fair  market  value  of  work  to  be  performed,  or  to  accept 
property  or  work  of  an  inferior  quality  or  grade,  in  order  that  he  may 
receive  for  himself  a  lai^er  percentage.  The  servant  would  be  ac- 
countable to  his  master  or  employer  for  any  moneys  thus  received, 
but  that  affords  no  adequate  remedy,  for  the  reason  that  such  con- 
tracts are  made  secretly  and  it  would  be  di£Sicult  to  discover  or  prove 
the  facts.  The  vice  lies  in  making  the  agreement  without  the  knowl- 
edge of  the  master.  Of  course,  it  is  perfectly  competent  for  a  master 
to  employ  a  servant  as  a  purchasing  or  selling  agent  and  to  give  him 
a  commission  upon  the  purchase  price  or  allow  a  commission  to  be 
paid  by  the  vendee  upon  the  selling  price,  and  it  may  well  be,  as  was 
recently  held  in  Ballin  v.  Fourteenth  Street  Store  (54  Misc.  Rep.  359, 
affd.,  123  App.  Div.  582),  that  where  the  bribe  is  received  with  the 
knowledge  of  the  master,  the  statute  does  not  apply  and  the  contract 
of  sale  will  be  enforced.  It  is  perfectly  plain  that  if  the  contract  had 
not  been  performed  by  the  plaintiff,  the  defendant,  upon  discovering 
the  fact  that  its  agent  had  been  bribed  to  place  the  contract,  would 
have  had  the  right  to  rescind.  (Smith  v.  Seattle  L.  S.  &  E.  R.  Co., 
72  Hun,  202.)  It  is  contended  that  its  only  remedies  up6n  discover- 
ing the. facts  were  to  rescind  the  contract  or,  if  that  were  impracti- 
cable, to  counterclaim  for  any  damages  it  has  sustained  by  reason  of 
the  plaintiff's  fraud  in  inducing  the  contract,  and  that  by  a  failure 
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to  rescind  or  thus  oounterclainiy  it  is  deemed  to  have  ratified  and  af- 
firmed the  contract.  I  am  of  opinion  that  this  is  not  a  case  in  which 
the  rule  of  ratification,  applicable  to  ordinary  contracts  induced  by 
fraud,  should  be  applied.  The  public  policy  of  our  State  forbids  the 
ratification,  as  well  as  the  making,  of  such  a  contract.  Usually  private 
contracts  concern  only  the  parties  thereto,  and  it  is  optional  with  a 
person  who  has  discovered  that  he  has  been  defrauded,  whether  to 
ratify  the  contract  or  to  rescind  it.  There  is  ordinarily,  at  least,  no 
general  public  policy  involved  in  such  cases. 

The  learned  counsel  for  the  plaintifiF  contends  that  Brewster  v. 
Hatch  (13  Daly,  65;  18  Abb.  N.  C.  205),  is  a  decisive  authority  in 
favor  of  his  client.  Wh^i  that  decision  was  made,  bribing  an  agent 
to  place  a  contract  was  not  a  crime.  On  the  facts  it  is  also  distin- 
guishable. There,  pursuant  to  a  custom,  presents  were  given  by  a 
carriage  manufacturer  and  repairer  to  coachmen  on  New  Year's  day; 
but  there  was  ho  evidence  of  an  agreement,  express  or  implied,  that 
they  were  to  bring  their  employers'  carriages  to  the  shop  for  repairs. 
The  opinion  shows  that  the  coachman  of  the  defendant  was  directed 
by  his  employer  to  have  repairs  made  at  the  shop  of  the  plaintiff. 
The  court  ruled  that  if  the  employer  sustained  any  damages  by  reason 
of  the  coachman  being  induced  by  the  presents  to  have  repairs  made 
when  unnecessary,  his  remedy  was  to  counterclaim  for  his  damages. 
Moreover,  the  question  of  public  policy  is  not  discussed  in  the  opinion. 

The  case  at  bar,  I  think,  falls  fairly  witiiin  the  doctrine  announced 
by  the  Circuit  Court  of  Appeals  in  Standard  Lumber  Co.  v.  Butler 
Ice  Co.  (146  Fed.  Rep.  359),  where  the  court  refused  its  aid  to  the 
plaintiff  to  collect  any  part  of  the  purchase  price  of  constructing  an 
ice  plant,  it  appearing  that  by  an  agreement  between  the  president 
of  the  defendant  and  an  officer  of  the  plaintiff,  a  bid  which  the  plain- 
tiff had  submitted  was  increased  more  than  fifty  per  cent  on  the 
understanding  that  the  excess  should  be  divided  between  them  and 
the  plaintiff,  which  was  a  violation  of  a  statute  of  the  State. 

There  is  no  force  in  the  contention  that  this  contract  does  not  con- 
travene public  policy,  because  it  may  be  proved  without  proving  the 
illegal  contract  between  the  plaintiff  and  the  purchasing  agent  of  the 
defendant,  pursuant  to  which  it  was  made.  The  rule  is  stated  in 
Chitty  on  Contracts  (7th  Am.  ed.  [1848]  657)  that  the  test  as  to 
''whether  a  demand  connected  with  a  transaction  is  capable  of  being 
enforced  at  law,  is  whether  the  plaintiff  requires  any  aid  from  the 
ill^al  transaction  to  establish  his  case."  This  rule  is  quoted  approv- 
ingly in  Omy  v.  Hodc  (4  N.  Y.  449)  and.Woodworth  v.  Bennett  (43  id. 
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273).  It  is  technically  accurate  if  confined  to  the  plaintiff's  case;  but 
the  rule  has  since  been  extended,  and  it  is  now  well  settled  that  if  the 
illegality  appears  by  the  evidence  developed  by  the  plaintiff  or  by  the 
evidence  presented  by  the  defendant,  there  can  be  no  recovery,  and 
that,  even  though  the  contract  may  be  in  writing  and  apparently  valid, 
the  illegality  may  be  shown  by  surrounding  facts  and  circumstances, 
as  is  conclusively  established  by  the  case  of  Ernst  v.  Crosby  (140  N.  Y. 
364),  where  a  recovery  for  rent  on  a  lease  in  writing — apparently 
valid,  for  it  showed  that  the  house  was  to  be  used  for  the  purposes  of 
residence  only-^was  defeated  upon  proof  that  the  house  was  to  the 
knowledge  of  the  landlord  to  be  used  for  immoral  purposes.  In  this 
particular  case  the  defendant  is  an  innocent  party.  It  is  az^gued,  how- 
ever, that  he  should  not  be  permitted  to  retain  the  goods  without 
paying  for  them.  The  rule  of  public  policy  under  which  courts  refuse 
their  aid  to  enforce  contracts  was  not  established  to  protect  the  par- 
ties, and  the  court  suspends  action  when  the  foimdation  is  properly 
laid  by  the  evidence  presented  by  either  party.  (Drake  v.  Lauer,  98 
App.  Div.  86;  affd.,  182  N.  Y.  533;  Dunham  v.  Hastings  Pavement 
Co.,  56  App.  Div.  244;  57  id.  426.  See,  also,  S.  C,  118  App.  Div.  127; 
affd.,  189  N.  Y.  500;  State  ex  rd,  Bradford  v.  Cross,  38  Kans.  696.) 

The  cases  of  Cody  v.  Dempsey  (86  App.  Div.  335)  and  Haynes 
V.  Abramson  (97  N.  Y.  Supp.  371)  are  distinguishable  upon  the  ground 
that,  while  it  was  then  supposed  that  the  statute  making  it  a  misde- 
meanor for  a  broker  to  offer  real  estate  for  sale  without  being  duly 
authorized  in  writing  was  valid,  yet  the  contract  was  not  immoral, 
and  the  fact  as  to  whether  or  not  he  was  authorized  in  writing  had  no 
bearing  upon  the  contract  which  he  negotiated  between  the  parties, 
as  it  was  not  based  on  his  contract,  which  merely  approached  or  led 
up  to  the  making  of  the  contract  of  sale.  Sinnott  v.  German-American 
Bank  (164  N.  Y.  391)  is  also  distinguishable  upon  the  ground  that 
the  statute  prohibiting  conducting  a  copartnership  business  with  the 
designation  "  &  Co.''  not  representing  an  actual  partner,  was  designed 
to  protect  those  giving  credit  to  the  firm  and  not  those  receiving  credit 
from  the  firm.    (See  Gay  v.  Seibold,  97  N.  Y.  472). 

If  the  orders  were  not  given  at  the  time  the  bribe  was  offered,  so 
that  the  agreement  to  bribe  and  the  agreement  to  place  the  orders 
constituted  one  transaction  which  would  vitiate  the  whole,  they  were 
at  least  based  upon  and  placed  pursuant  to  the  agreement  of  the  plain- 
tiff to  bribe  the  purchasing  agent  of  the  defendant,  which  brings  the 
case  fairly  within  the  rule  that  every  agreement,  although  foimded 
in  part  on  a  new  legal  consideration,  founded  upon,  auxiliary  to,  or 
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made  to'  carry  into  effect  any  of  the  unexecuted  provisions  of  a  pre- 
vious illegal  contract,  is  void  even  though  completely  executed  by  one 
party,  and  will  not  be  enforced  at  the  instance  of  the  party  who  has 
executed  it.  (Gray  v.  Hook,  supra;  Barton  v.  Port  Jackson  &  U.  F. 
P.  R.  Co.,  mjrra;  Dewitt  v.  Brisbane,  16  N.  Y.  608;  Bell  v.  Quin,  2 
Sandf.  146;  Judd  v.  Herrington,  46  N.  Y.  St.  Repr.  925;  Armstrong 
V.  Toler,  11  Wheat.  [24  U.  S.]  258;  Leonard  v.  Poole,  supra;  Rhodes 
V.  Stone,  17  N.  Y.  Supp.  561;  Vincent  v.  Moriarty,  31  App.  Div.  484; 
Trovinger  v.  M'Bumey,  5  Cow.  253.)  In  Armstrong  v.  Toler,  supra; 
Chief  Justice  Marshall,  writing  for  the  Court,  sustained  an  instruc- 
tion to  the  jury  that  ''where  the  contract  grows  immediately  out  of, 
and  is  connected  with,  an  illegal  or  immoral  act,  a  court  of  justice  will 
not  lend  its  aid  to  enforce  it.  And  if  the  contract  be  in  part  only  ^ 
connected  with  the  illegal  transaction,  and  growing  immediately  out 
of  it,  though  it  be,  in  fact,  a  new  contract,  it  is  equaUy  tainted  by  it.'' 
I  am,  therefore,  of  opinion  that  the  defendant  should  have  been  per- 
mitted to  prove  the  facts  pleaded  as  a  separate  defense,  and  that  if 
they  be  establi^ed  the  plaintiff  will  then  be  shown  to  have  com- 
mitted a  crime  in  obtaining  the  very  contracts  which  he  asks  the  aid 
of  the  court  to  enforce,  and  should  be  denied  assistance. 

The  learned  counsel  for  the  appellant,  in  his  brief  in  reply,  reiterates 
and  quotes  at  great  length  an  argument  from  his  first  brief.  This 
practice  is  condemned  as  improper,  useless  and  unnecessarily  in- 
creasing the  labor  of  the  court. 

It  follows  that  the  determination  and  judgment  should  be  reversed 
and  a  new  trial  granted,  with  costs  to  the  appellant,  excepting  the 
disbursements  for  printing  the  brief  in  reply,  to  abide  the  event. 

McLaughlin  and  Clarke,  JJ.,  concurred;  Pattebbon,  P.  J.,  and 
Scott,  J.,  dissented. 

Scott,  J.  (dissentmg).  The  defendant  under  a  contract  of  purchase 
has  received  plaintiff's  goods  to  the  value  of  $1,555.81,  and  either  now 
has  them  or  has  sold  them  and  retained  the  proceeds.  It  now  objects 
to  paying  for  them,  but  neither  tenders  back  the  goods  nor  offers  to 
return  the  proceeds,  nor  asserts  that  it  suffered  any  loss  or  damage  by 
reason  of  the  purchase.  Its  defense  is,  in  effect,  a  plea  in  bar.  It  says 
that  the  purchase  was  negotiated  by  one  McGuiness,  its  purchasing 
agent,  and  for  the  purpose  of  inducing  the  purchase  plaintiff  agreed  to 
pay  and  did  pay  McGuiness  a  commission  upon  the  purchase  price 
in  violation  of  section  384r  of  the  Penal  Code  (added  by  Laws  of  1905, 
chap.  136) ;  that  this  agreement  to  pay,  and  pa)ilnent  to,  McGuiness 

>  See  Id.  261. 
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being  a  criminal  act,  so  taints  with  illegality  the  purchase  thereby 
induced  that  the  court  should  refuse  to  enforce  the  contract  of  pur- 
chase and  permit  defendant  to  retain  plaintiff's  goods  without  paying 
for  them.  It  is  proposed  to  uphold  the  defendant  in  this  position  be- 
cause it  is  believed  that  such  a  decision  will  be  most  ^ective  in  stop- 
ping the  growth  and  spread  of  the  corrupting  and  now  criminal  cus- 
tom of  paying  secret  commissions  to  purchasing  agents.  It  is  not 
contended  that  the  L^islature  decreed  that  contracts,  otherwise  valid 
and  wholly  executed,  should  be  unenforcible  if  induced  by  giving  a 
secret  conmiission  to  the  purchaser's  agent,  and  while  it  might  lie 
within  the  power  of  the  Legislature  to  add  this  consequence  to  the 
penalties  already  prescribed  for  a  violation  of  the  statute,  that  is  a 
matter  for  legislative  and  not  judicial  action.  The  unlawful  agree- 
ment between  plaintiff  and  McGuiness  was  no  part  of  the  contract 
between  plaintiff  and  defendant,  and  in  order  to  prove  the  latter  it 
was  not  necessary  to  prove  the  existence  of  the  former.  It  needs 
neither  argument  nor  the  citation  of  authorities  to  establish  the 
proposition  that  McGuiness  could  not  have  recovered  from  plaintiff 
the  agreed  percentage  because  the  contract  to  pay  it  was  in  itself  a 
criminal  act.  The  contract  between  plaintiff  and  defendant  was  not 
criminal  and  was  fully  executed.  Undoubtedly  the  secret  agreemoit 
to  pay  a  conmiission  to  plaintiff  was  a  fraud  on  def aidant  and  rendered 
the  contract  voidable  at  its  option.  (Smith  v.  Seattle  L.  S.  &  E.  R. 
Co.,  72  Hun,  202.)  It  might,  if  it  had  discovered  the  fraud  in  time, 
have  refused  to  receive  the  goods,  or  having  received  them  might  have 
tendered  them  back  or  might  even  now  counterclaim  for  the  damages 
it  suffered  from  the  fraud  if,  in  fact  and  law,  it  oould  show  that  it  had 
suffered  damage.  The  statute  which  has  made  that  a  crime,  which 
heretofore  was  merely  immoral,  has  affixed  to  that  crime  an  appro- 
priate penalty.  It  is  no  part  of  our  duty  to  assume  legislative  power 
and  prescribe  an  additional  punishment,  nor  are  we  to  assume,  in  the 
absence  of  allegations  to  that  effect,  that  the  defendant  did  in  fact 
suffer  damage  as  a  result  of  plaintiff's  unlawful  agreement  with  Mc- 
Guiness. 

The  determination  of  the  Appellate  Term  should  be  affirmed,  with 
costs. 

Patterson,  P.  J.,  concurred. 

Determination  and  judgment  reversed,  new  trial  ordered,  with 
costs  to  appellant,  except  disbursements  for  printing  brief  in  reply, 
to  abide  event.         * 


CHAPTER  XIII 

FRAUD   AND   MISTAKE 

RAFFLES  V.  WICHELHAUS 

In  the  Exchequer,  1864 

[Reported  in  2  Hurlstone  &  Coltman,  906] 

(Printed,  ante,  page  94) 
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In  the  Common  Pleas,  1869 
[Reported  in  L.  R.  4  Common  Pleas,  704] 

Thb  judgment  of  the  Court  (BoviU,  C.  J.,  Byies,  Keating,  and 
Montague  Smith,  JJ.)  was  delivered  by 

Btles,  J.  .  This  was  an  action  by  the  plaintiff,  as  indorsee  of  a  bill 
of  exchange  for  £3000,  against  the  d^endant,  as  indorser.  The  de- 
fendant by  one  of  his  pleas  traversed  the  Indorsement,  and  by  another 
allied  that  the  defendant's  indorsement  was  obtained  from  him  by 
fraud.  The  plaintiff  was  a  holder  for  value  before  maturity,  and  with- 
out notice  of  any  fraud. 

There  was  contradictory  evidence  as  to  whether  the  indorsement 
was  the  defendant's  signature  at  all;  but,  according  to  the  evidence 
of  one  Callow,  the  acceptor  of  the  bill,  who  was  called  as  a  witness 
for  the  plaintiff,  he.  Callow,  produced  the  bill  to  the  defendant,  a 
gentleman  advanced  in  life,  for  him  to  put  his  signature  on  the  back, 
after  that  of  one  Cooper,  who  was  payee  of  the  bill  and  first  indorser. 
Callow  not  sa3ring  that  it  was  a  bill,  and  telling  the  defendant  that 
the  instrument  was  a  guarantee.  The  defendant  did  not  see  the  face 
of  the  bill  at  all.  But  the  bill  was  of  the  usual  shape,  and  bore  a 
stamp,  the  impress  of  which  stamp  was  visible  at  the  back  of  the  bill. 
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The  defendant  signed  his  name  after  Cooper's,  he  the  defendant  (as 
the  witness  stated)  believing  the  document  to  be  a  guarantee  only. 

The  Lord  Chief  Justice  told  the  jury  that,  if  the  indorsement  was 
not  the  defendant's  signature,  or  if,  being  his  signature,  it  was  ob- 
tained upon  a  fraudulent  representation  that  it  was  a  guarantee, 
and  the  defendant  signed  it  witHout  knowing  that  it  was  a  bill,  and 
under  the  belief  that  it  was  a  guarantee,  and  if  the  defendant  was 
not  guilty  of  any  n^ligence  in  so  signing  the  paper,  the  defendant 
was  entitled  to  the  verdict.   The  jury  found  for  the  defendant. 

A  rule  nisi  was  obtained  for  a  new  trials  first,  on  the  ground  of 
misdirection  in  the  latter  part  of  the  summing  up;  and,  secondly,  on 
the  ground  that  the  verdict  was  against  the  evidence. 

As  to  the  first  branch  of  the  rule,  it  seems  to  us  that  the  question 
arises  on  the  traverse  of  the  indorsement.  The  case  presented  by 
the  defendant  is,  that  he  never  made  the  contract  declared  on;  that 
he  never  saw  the  face  of  the  bill;  that  the  purport  of  the  contract  was 
fraudulently  misdescribed  to  him;  that,  when  he  signed  one  thing, 
he  was  told  and  believed  that  he  was  signing  another  and  an  entirely 
diflferent  thing;  and  that  his  mind  never  went  with  his  act. 

It  seems  plain,  on  principle  and  on  authority,  that,  if  a  blind  man, 
or  a  man  who  cannot  read,  or  who  for  some  reason  (not  implying 
negligence)  forbears  to  read,  has  a  written  contract  falsely  read  over 
to  him,  the  reader  misreading  to  such  a  degree  that  the  written  con- 
tract is  of  a  nature  altogether  different  from  the  contract  pretended 
to  be  read  from  the  paper  which  the  blind  or  illiterate  man  afterward 
signs;  then,  at  least  if  there  be  no  negligence,  the  signature  so  obtained 
is  of  no  force.  And  it  is  invalid  not  merely  on  the  ground  of  fraud, 
where  fraud  exists,  but  on  the  ground  that  the  mind  of  the  signer  did 
not  accompany  the  signature;  in  other  words,  that  he  never  intended 
to  sign,  and  therefore  in  contemplation  of  law  never  did  sign,  the 
contract  to  which  his  name  is  appended. 

The  authorities  appear  to  us  to  support  this  view  of  the  law.  In 
Thoroughgood's  Case  ^  it  was  held  that,  if  an  illiterate  man  have  a  deed 
falsely  read  over  to  him,  and  he  then  seals  and  delivers  the  parchment, 
that  parchment  is  nevertheless  not  his  deed.  In  a  note  to  Thorough- 
good's  Case,  in  Fraser^s  edition  of  Coke's  Reports,  it  is  suggested  that 
the  doctrine  is  not  confined  to  the  condition  of  an  illiterate  grantor; 
and  a  case  in  Keilwey's  Reports  ^  is  cited  in  support  of  this  observation. 
On  reference  to  that  case,  it  appears  that  one  of  the  judges  did  there 
observe  that  it  made  no  difference  whether  the  grantor  were  lettered 

1 2  Co.  Rep.  9  b.  >  Keilw.  70,  pi.  6. 
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or  unlettered.  That,  however,  was  a  case  where  the  grantee  himself 
was  the  defrauding  party.  But  the  position  that,  if  a  grantor  or 
covenantor  be  deceived  or  misled  as  to  the  actudl  corUenU  of  the  deed, 
the  deed  does  not  bind  him,  is  supported  by  many  authorities.  See 
Com.  Dig.  Fait  (B.  2);  and  is  recognized  by  Bayley  B.,  and  the 
Court  of  Exchequer,  in  the  case  of  Edwards  v.  Brown.  ^  Accordingly, 
it  has  recently  been  decided  in  the  Exchequer  Chamber,  that,  if  a 
deed  be  delivered,  and  a  blank  left  therein  be  afterward  improperly 
fiUed  up  (at  least  if  that  be  done  without  the  grantor's  n^ligcoice), 
it  is  not  the  deed  of  the  grantor.  Swan  v.  North  British  Austra- 
lasian Land  Company.^ 

These  cases  apply  to  deeds;  but  the  principle  is  equally  applica- 
ble to  other  written  contracts.  Nevertheless,  this  principle,  when 
applied  to  negotiable  instruments,  must  be  and  is  limited  in  its  ap- 
plication. These  instruments  are  not  only  assignable,  but  they  form 
part  of  the  currency  of  the  country.  A  qualification  of  the  general 
rule  is  necessary  to  protect  innocent  transf errees  for  value.  If,  there- 
fore, a  man  write  his  name  across  the  back  of  a  blank  bill-stamp,  and 
part  with  it,  and  the  paper  is  afterward  improperly  filled  up,  he  is 
liable  as  indorser.  If  he  write  it  across  the  face  of  the  bill,  he  is  liable 
as  acceptor,  when  the  instrument  has  once  passed  into  the  hands  of  an 
innocent  indorsee  for  value  before  maturity,  and  liable  to  the  extent 
of  any  sum  which  the  stamp  will  cover. 

In  these  cases,  however,  the  party  signing  knows  what  he  is  doing: 
the  indorser  intended  to  indorse,  and  the  acceptor  intended  to  accept, 
a  bill  of  exchange  to  be  thereafter  filled  up,  leaving  the  amount,  the 
date,  the  maturity,  and  the  other  parties  to  the  bill  imdetermined. 

But,  in  the  case  now  under  consideration,  the  defendant,  accord- 
ing to  the  evidence,  if  believed,  and  the  finding  of  the  jury,  never 
intended  to  indorse  a  bill  of  exchange  at  all,  but  intended  to  sign  a 
contract  of  an  entirely  different  nature.  It  was  not  his  design,  and, 
if  he  were  guilty  of  no  negligence,  it  was  not  even  his  fault  that  the 
instrument  he  signed  turned  out  to  be  a  bill  of  exchange.  It  was  as 
if  he  had  written  his  name  on  a  sheet  of  paper  for  the  purpose  of 
franking  a  letter,  or  in  a  lady's  album,  or  on  an  order  for  admission 
to  the  Temple  Church,  or  on  the  fly-leaf  of  a  book,  and  there  had  al- 
ready been,  without  his  knowledge,  a  bill  of  eK^hange  or  a  promissory 
note  payable  to  order  inscribed  on  the  other'side  of  the  paper.  To 
make  the  case  clearer,  suppose  the  bill  or  note  on  the  other  side  of 
the  paper  in  each  of  these  cases  to  be  written  at  a  time  subsequent  to 

»1  C.  A  J.  312.  «2H.  A  C.  175. 


1104  DISCfiULElGE  OF  OONTBACTS 

the  signature,  then  the  fraudulent  misapplication  of  that  genume 
signature  to  a  different  purpose  would  have  been  a  counterfeit  altera- 
tion of  a  writing  with  intent  to  defraud,  and  would  therefore  have 
amounted  to  a  forgery.  In  that  caae,  the  signer  would  not  have  been 
bound  by  his  signature,  for  two  reasons:  first,  that  he  never  in  fact 
signed  the  writing  declared  on;  and,  secondly,  that  he  never  intended 
to  sign  any  such  contract. 

In  the  present  case,  the  first  reason  does  not  apply,  but  the  second 
reason  does  apply.  The  defendant  never  intended  to  sign  that  con- 
tract, or  any  such  contract.  He  never  intended  to  put  his  name  to 
any  instrument  that  then  was  or  thereafter  might  become  negotiable. 
He  was  deceived,  not  merely  as  to  the  1^^  effect,  but  as  to  the  achwl 
contents  of  the  instrument. 

We  are  not  aware  of  any  case  in  which  the  precise  question  now 
before  us  has  arisen  on  bills  of  exchange  or  promissory  notes,  or  been 
judicially  discussed.    In  the  case  of  Ingham  v.  Primrose,^  and  the 
case  of  Nance  v.  Lary,^  both  cited  by  the  plaintiff,  the  facts  were  very 
different  from  those  of  the  case  before  us,  and  have  but  a  remote 
bearing  on  the  question.    But,  in  Putnam  v.  Sullivan,  an  American 
case,  reported  in  4  Mass.  46,  and  cited  in  Parsons  on  Bills  of  Exchange, 
vol.  i.,  p.  Ill,  n.,  a  distinction  is  taken  by  Chief  Justice  Parsons  be- 
tween a  case  where  an  indorser  intended  to  indorse  such  a  note  as  he 
actually  indorsed,  being  induced  by  fraud  to  indoree  it,  and  a  case 
where  he  intended  to  indorse  a  different  note  and  for  a  different  pur- 
pose.    And  the  Court  intimated  an  opinion  that,  even  in  such  a  caae 
as  that,  a  distinction  might  prevail  and  protect  the  indorsee. 

The  distinction  in  the  case  now  under  consideration  is  a  noiuch 
plainer  one;  for,  on  this  branch  of  the  rule,  we  are  to  assume  that  the 
indorser  never  intended  to  indorse  at  all,  but  to  sign  a  contract  of  an 
entirely  different  nature. 

For  these  reasons,  we  think  the  direction  of  the  Lord  Chief  Justice 
was  right. 

With  respect,  however,  to  the  second  branch  of  the  rule,  we  are 
of  opinion  that  the  case  should  undergo  further  investigation.  We 
abstain  from  giving  our  reasons  for  this  part  of  our  decision  only 
lest  they  should  prejudice  either  party  on  a  second  inquiry. 

The  rule,  therefore,  ^11  be  made  absolute  for  a  new  trial. 

Rvle  absolute,  ^*-- 

>  7  C.  B.  (N.  S.)  83;  28  L.  J.  (C.  P.)  294. 
5  Alfthftfna,  370,  cited  1  PanoDB  on  Bills,  114,  n« 
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RUPLEY  V.  DAGGETT 

In  the  Supreme  Court  of  Illinois,  1874 
[Reported  in  74  Illinois,  351] 

This  was  an  action  of  replevin,  brought  by  John  F.  Daggett  against 
Abram  Rupley  and  Jacob  Rupley,  to  recover  a  mare  which  the  de- 
fendants claimed  they  had  bought  of  the  plainti£f . 

It  appears  that  at  the  first  conversation  about  the  sale  of  the  mare, 
Rupley  asked  the  i^amtiflf  his  price,  the  plaintiff  swearing  that  he 
replied  $165,  while  the  defendant  testified  that  he  said  $65,  and  that 
he  did  not  understand  him  to  say  $166.  In  the  second  conversatioa 
Rupley  says  he  told  Daggett,  that  if  the  mare  was  what  he  repre- 
sented her  to  be,  they  would  give  $65,  and  Daggett  said  he  would 
take  him  down  next  morning  to  see  her.  Daggett  denied  this,  and 
says  that  Rupley  said  to  him,  ''Did  I  imderstand  you  sixty-five?" 
Daggett  stat^  that  he  supposed  Rupley  r^erred  to  the  fraction  of 
the  $100,  and  meant  sixty-five  as  coupled  with  the  price  named  at 
the  previous  interview.  He  answered,  "Yes,  sixty-five."  Both 
parties,  from  this,  supposed  the  price  was  fixed,  Rupley  supposing  it 
was  $65,  and  Daggett  supposing  it  was  $165,  and  the  only  thing  re- 
maining to  be  done,  as  each  thought,  was  for  Rupley  to  see  the  mare 
and  dedde  whether  she  suited  him*  The  next  day  Rupley  came,  saw 
the  mare  and  took  her  home  with  him.  The  plaintiff  recovered  in 
the  court  below,  and  the  defendants  appealed. 

Scott,  J.,  delivered  the  opinion  ol  the  Court. 

It  is  very  6lear,  from  the  evidence  in  this  case,  there  was  no  sale 
of  the  property  understandingly  made.  Appellee  supposed  he  was 
selling  for  $165,  and  it  may  be  appellant  was  equally  honest  in  the 
belief  that  he  was  buying  at  the  price  of  $65.  There  is,  however, 
some  evidence  tending  to  show  that  appellant  Rupley  did  not  act 
with  entire  good  faith.  He  was  told,  before  he  removed  the  mare 
from  appellee's  fann,  there  must  be  some  mistake  as  ^to  the  price  he 
was  to  pay  for  her.  There  is  no  dispute  this  information  was  given 
to  him.  He  insisted,  however,  the  price  was  $65,  and  expressed  his 
belief  he  would  keep  her  if  there  was  a  mistake.  On  the  way  home 
with  the  mare  in  hi»  possession,  he  met  ^pellant,  but  never  intimated 
to  him  he  had  been  told  there  might  be  a  misunderstanding  as  to 
the  price  he  was  to  pay  for  her.  This  he  ought  to  have  done,  so  that, 
70 
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if  there  had  been  a  misunderstanding  between  theniy  it  oould  be  cor- 
rected at  once.  If  the  price  was  to  be  $165,  he  had  never  agreed  to 
pay  that  sum,  and  was  under  no  sort  of  obligation  to  keep  the  prop- 
erty at  that  price.  It  was  his  privilege  to  return  it.  Ojq  the  contraiy, 
appellee  had  never  agreed  to  sell  for  $65,  and  could  not  be  compelled 
to  part  with  his  property  for  a  less  sum  than  he  chose  to  ask.  It  is 
according  to  natural  justice,  where  there  is  a  mutual  mistake  in  re- 
gard to  the  price  of  an  article  of  property,  there  is  no  sale,  and  neither 
party  is  bound.  There  has  been  no  meeting  of  the  minds  of  the  con- 
tracting parties,  and  hence  there  can  be  no  sale.  This  principle  is  so 
elementary  it  needs  no  citation  of  authorities  in  its  support.  Any 
other  rule  would  work  injustice  and  might  compel  a  person  to  part 
with  his  property  without  his  consent,  or  to  take  and  pay  for  property 
at  a  price  he  had  never  contracted  to  pay.^ 
Judgment  affirmed.^ 


CUNDY  AND  BEVINQTON  v.  LINDSAY 
In  the  House  of  Lords,  1878 

> 

[Reported  in  Law  Reports,  3  Appeal  Cases,  459] 

Appeal  from  a  decision  of  the  Court  of  Appeal,  which  had  reveraed 
a  previous  decision  of  the  Queen's  Bench. 

In  1873  one  Alfred  Blenkam  hired  a  room  at  a  ccHiier  house  in 
Wood  Street,  Cheapside — ^it  had  two  side  windows  opening  into  Wood 
Street,  but  though  the  entrance  was  from  Little  Love  L&ne,  it  was  by 
him  constantly  described  as  37,  Wood  Street,  Cheapside.  His  agree- 
ment for  this  room  was  signed ''  Alfred  Blenkam.'^  The  now  respond- 
ents, Messrs.  Lindsay  A  Co.,  were  linen  manufacturers,  carrying  on 
business  at  Belfast.  In  the  latter  part  of  1873,  Blenkam  wrote  to  the 
plaintiffs  on  the  subject  of  a  purchase  from  them  of  goods  of  their 
manufacture~7chiefiy  cambric  handkerchiefs.    His  letters  were  writ- 

'  Portion  of  opinion  omitted  .-^Eds. 

'  A  agreed  to  purchase,  and  B  to  sell,  a  lot  on  "Prospect  Street"  in  the  town  of 
Waltham,  Mass.  There  were  two  Prospect  streets  in  the  town.  It  appeared  that 
A  intended  to  purchase  a  lot  on  one  of  the  Prospect  streets,  and  that  B  intended 
to  sell  a  lot  on  the>other.  ^TeM,  no  contract.  Kyle  v«  Kavanag^  <ia69X  108  Mi 
356.   e/.  Stong  V.  JUae  (1806),  66  Minn.  94.r-£d0. 
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ten  as  from  "37,  Wood  Street,  Cheapside/'  where  he  pretended  to 
have  a  w^irehouse,  but  in  fact  occupied  only  a  room  on  the  top  floor, 
and  that  room,  though  looking  into  Wood  Street  on  one  side,  could 
only  be  reached  from  the  entrance  in  5,  Little  Love  Lane.  The  name 
signed  to  these  letters  was  always  signed  without  any  initial  as  repre- 
senting a  Christian  name,  and  was,  besides,  so  written  as  to  appear 
''Blenkiron  &  Co."  There  was  a  highly  respectable  firm  of  W.  Blenk- 
iron  &  Son,  carrying  on  business  in  Wood  Street — but  at  number  123, 
Wood  Street,  and  not  at  37.  Messrs.  Lindsay,  who  knew  the  respect- 
ability of  Blenkiron  &  Soi^,  though  not  the  number  of  the  house  where 
they  carried  on  business,  answered  the  letters,  and  sent  the  goods  ad- 
dressed to  "Messrs.  Blenkiron  &  Co.,  37,  Wood  Street^  Cheapside," 
where  they  were  taken  in  at  once.  The  invoices  sent  with  the  goods 
were  always  addressed  in.  the  same  way.  Blenkam  sold  the  goods, 
thus  fraudulently  obtained  from  Messrs.  Lindsay,  to  different  persons, 
and  among  the  rest  he  sold  250  dozen  of  cambric  handkerchiefs  to  the 
Messrs.  Cundy,  who  were  bona  fide  purchasers,  and  who  resold  them 
in  the  ordinary  way  of  their  trade.  Payment  not  being  miade,  an 
action  was  commenced  in  the  Mayor's  Court  of  London  by  Messrs. 
Lindsay,  the  junior  partner  of  which  firm,  Mr.  Thompson,  made  the 
ordinary  affidavit  of  debt,  as  against  Alfred  Blenkam,  a^d  therein 
named  Alfred  Blenkam  as  the  debtor.  Blenkam's  fraud  was  soon 
discovered,  and  he  was  prosecuted  at  the  Central  Criminal  Court, 
and  convicted  and  sentenced.  Messrs.  Lindsay  then  brought  an  ac- 
tion against  Messrs.  Cundy  as  for  unlawful  conversion  of  the  hand- 
kerchiefs. The  cause  was  tried  before  Mr.  Justice  Blackburn,  who 
left  it  tp  the  jury  to  consider  whe;ther  Alfred  Blenkam,  with  a  fraud- 
ulent intent  to  induce  the  plaintiffs  to  give  him  the,  credit  belonging 
to  the  good  character  of  Blenkiron  &  Co.,  wrote  the  letters,  and  by 
fraud  indueed  the  plaintiffs  to  send  the  goods  to  37,  Wood  Street — 
were  they  the  same  goods  as  those  bought  by  the  defendants — and 
did  the  plahitiffs  by  the  affidavit  of  debt  intend,  as  a  matter  of  fact, 
to  adopt  Alfred  Blenkam  as  their  debtor.  The  first  and  second  ques- 
tions were  answered  in  the  affirmative,  and  the  third  in  the  negative. 
A  verdict  was  taken  for  the  defendants,  with  leave  reserved  to  move 
to  enter  the  verdict  for  the  plaintiffs.  On  motion  accordingly,  the 
Court,  after  argument,  ordered  the  rule  for  entering  judgment  for 
the  plaintiffs  to  be  discharged,  and  directed  judgment  to  be  entered 
for  the  defendants.^  On  appeal,  this  decision  was  reversed  and  judg- 
ment ordered  to  be  entered  for  the  plaintiffs,  Messrs.  Lixldsay.^ 
UQ.  B.  D.348-  «2Q.  B.  D.96, 
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This  appeal  was  then  brought. 

The  Lord  Chancellor  (Lord  Cairns).  My  Lords,  you  have  in 
this  case  to  discharge  a  duty  which  is  always  a  disagreeable  one  for 
any  Court — namely,  to  determine  as  between  two  parties,  both  of 
whom  are  perfectly  innocent,  upon  which  of  the  two  the  consequences 
of  a  fraud  practised  upon  both  of  them  must  fall.  My  Lords,  in  dis- 
charging that  duty  your  Lordships  can  do  no  more  than  apply,  rigor- 
ously, the  settled  and  well-known  rules  of  law.* 

My  Lords,  the  question,  therefore,  in  the  present  case,  as  your 
Lordships  will  observe,  really  becomes  the  very  short  and  simple  one 
which  I  am  about  to  state.  Was  there  any  contract  which,  with  re- 
gard to  the  goods  in  question  in  this  case,  had  passed  the  property  in 
the  goods  from  the  Messrs.  Lindsay  to  Alfred  Blenkam?  If  there 
was  any  contract  passing  that  property,  even  although,  as  I  have 
said,  that  contract  might  afterward  be  open  to  a  process  of  reduction, 
upon  the  ground'  of  fraud,  still,  in  the  mean  time,  Blenkam  might 
have  conveyed  a  good  title  for  valuable  consideration  to  the  present 
appellants. 

Now,  my  Lords,  there  are  two  observations  bearing  upon  the  solu- 
tion of  that  question  which  I  desire  to  make.  In  the  first  place,  if  the 
property  in  the  goods  in  question  passed,  it  could  only  pass  by  way  of 
contract;  there  is  nothing  else  which  could  have  passed  the  property. 
The  second  observation  is  this,  your  Lordships  are  not  here  embar- 
rassed by  any  conflict  of  evidence,  or  any  evidence  whatever  as  to 
conversations  or  as  to  acts  done,  the  whole  history  of  the  whole  trans- 
action lies  upon  paper.  The  principal  parties  concerned,  the  respond- 
ents and  Blenkam,  never  came  in  contact  personally — eveiything  that 
was  done  was  done  by  writing.  What  has  to  be  judged  of,  and  what 
the  jury  in  the  present  case  had  to  judge  of,  was  merely  the  conclusion 
to  be  derived  from  that  writing^  as  applied  to  the  admitted  facts  of 
the  case. 

Now,  my  Lords,  discharging  that  duty  and  answering  that  inquiry, 
what  the  jurors  have  found  is  in  substance  this:  it  is  not  necessary  to 
spell  out  the  words,  because  the  substance  of  it  is  beyond  all  doubt. 
They  have  found  that  by  the  form  of  the  signatures  to  the  letters 
which  were  written  by  Blenkam,  by  the  mode  in  which  his  letters  and 
his  applications  to  the  respondents  were  made  out,  and  by  the  way 
in  which  he  left  uncorrected  the  mode  and  form  in  which,  in  turn,  he 
was  addressed  by  the  respondents;  that  by  all  those  means  he  led,  and 
intended  to  lead,  the  respondents  to  believe,  and  they  did  believe, 
^  Portion  of  opinioii  not  relating  to  the  question  of  contract  omitted. — Eds. 
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that  the  person  with  whom  they  were  communicatiiig  was  not  Blen- 
karn,  the  dishonest  and  irresponsible  man,  but.  was  a  well-known  and 
solvent  house  of  Blenkiron  &  Co.,  doing  business  in  the  same  street. 
My  Lords,  those  things  are  found  as  matters  of  fact>  and  they  are 
placed  beyond  the  range  of  dispute  and  controversy  in  the 
case. 

If  that  is  so,  what  is  the  consequence?  It  is  that  Blenkam — the  dis- 
honest man,  as  I  call  him — was  acting  here  just  in  the  same  way  as  if 
he  had  forged  the  signature  of  Blenkiron  &  Co.,  the  respectable  firm, 
to  the  applications  for  goods,  and  as  if,  when,  in  return,  the  goods 
were  forwarded  and  letters  were  sent,  accompan3ring  them,  he  had 
intercepted  the  goods  and  intercepted  the  letters,  and  had  taken  pos- 
session of  the  goods,  and  of  the  letters  which  were  addressed  to,  and 
intended  for,  not  himself,  but  the  firm  of  Blenkiron  &  Co.  Now,  my 
Lords,  stating  the  matter  shortly  in  that  way,  I  ask  the  question,  bow 
is  it  possible  to  imagine  that  in  that  state  of  things  any  contract  could 
have  arisen  between  the  respondents  and  Blenkam,  the  dishonest 
man?  Of  him  they  knew  nothing,  and  of  him  they  never  thought. 
With  him  they  never  intended  to  deal.  Their  minds  never,  even  for 
an  instant  of  time,  rested  upon  him,  and  as  between  him  and  them 
thdre  was  no  consensus  of  mind  which  could  lead  to  ajoy  agreement  or 
any  contract  whatever.  As  between  him  and  them  there  was  merely 
the  one  side  to  a  contract,  where,  in  order  to  produce  a  contract,  two 
sides  would  be  required.  With  the  firm  of  Blenkiron  &  Co.  of  course 
there  was  no  contract,  for  as  to  them  the  matter  was  entirely  unknown, 
and  therefore  the  pretence  of  a  contract  was  a  failure. 

The  result,  therefore,  my  Lords,  is  this,  that  your  Lordships  have 
not  here  to  deal  with  one  of  those  cases  in  which  there  is  de  facto  a  con- 
tract made  which  may  afterward  be  impeached  and  set  aside,  on  the 
ground  of  fraud;  but  you  have  to  deal  with  a  case  which  ranges  itself 
under  a  completely  different  chapter  of  law,  the  case,  namely,  in  which 
the  contract  never  comes  into  exist^ce.  My  Lords,  that  being  so,  it 
is  idle  to  talk  of  the  property  passing.  The  property  remained,  as  it 
originally  had  been,  the  property  of  the  respondents,  and  the  title 
which  was  attempted  to  be  given  to  the  appellants  was  a  title  which 
could  not  be  given  to  them. 

My  Lords,  I  therefore  move  your  Lordships  that  this  appeal  be 
dismissed  with  costs,  and  the  judgment  of  the  Court  of  Appeal 
affirmed. 

LoBD  Penzance.  ^    I  am  not  aware,  my  Lords,  that  there  is  any 

^  Portion  of  opinion  omitted. — ^£ds. 
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decided  case  in  which  a  sale  and  deliveiy  intended  to  be  made  to  one 
man,  has  been  held  to  be  a  sale  and  delivery  so  as  to  pass  the  property 
to  another,  against  the  intent  and  will  of  the  vendor.  And  if  this  can- 
not be,  it  id  difficult  to  see  how  the  contention  of  the  appellants  can 
be  maintained.  It  was  indeed  argued  that  as  the  letters  and  goods 
were  addressed  to  No.  37  instead  of  No.  123,  this  constituted  a  dealing 
with  the  person  whose  office  was  at  No.  37.  But  to  justify  this  argu- 
ment it  ought  at  least  to  be  shown  that  the  respondents  knew  that 
there  was  such  a  person,  and  that  he  had  offices  there — ^whereas  the 
contrary  is  the  fact,  and  the  respondents  only  adopted  the  number 
because  it  was  given  as  the  address  in  letters  purporting  to  be  signed 
"Blenkiron  A  Co." 

My  Lords,  I  am  imable  to  distinguish  this  case  in  principle  from 
that  of  Hardman  v.  Booth,*  to  which  reference  has  been  made.  In 
that  case  Edward  Gandell,  who  obtained  possession  of  the  plaintiff's 
goods,  pretended  to  have  authority  to  order  goods  for  Thomas  Gandell 
&  Co.,  which  he  had  not,  and  then  intercepted  the  goods  and  made 
away  with  them;  the  Court  held  that  there  was  no  contract  with 
Thomas  Gandell  &  Co.  as  they  had  given  no  authority,  and  none  with 
Edward  Gandell,  who  had  ordered  the  goods,  as  the  plaintiffs  never 
intended  to  deal  with  him. 

In  the  present  case  Alfred  Blenkam  pretended  that  he  was,  and 
acted  as  if  he  was,  Blenkiron  &  Co.,  with  whom  alone  the  vendors 
meant  to  deal.  No  contract  was  ever  intended  with  him,  and  the 
contract  which  was  intended  failed  for  want  of  another  party  to  it. 
In  principle  the  two  cases  seem  to  me  to  be  quite  alike. 

Hypothetical  cases  were  put  to  your  Lordships  in  argument  in 
which  a  vendor  was  supposed  to  deal  personally  with  a  swindler, 
believing  him  to  be  some  one  else  of  credit  and  stability,  and  under 
this  belief  to  have  actually  delivered  goods  into  his  han.ds.  My  Lords, 
I  do  not  think  it  necessary  to  cf^ress  an  opinion  upon  the  possible 
effect  of  some  cases  which  I  can  imagine  to  happen  of  this  character, 
because  none  of  such  cases  can,  I  think,  be  parallel  with  that  which 
your  Lordships  have  now  to  decide.  For  in  the  present  case  the 
respondents  were  never  brought  personally  into  contact  with  Alfred 
Blenkam ;  all  their  letters,  although  received  and  answered  by  him, 
were  addressed  to  Blenkiron  A  Co.,  and  intended  for  that  firm  only; 
and  finally  the  goods  m  dispute  were  not  delivered  to  him  at  all,  but 
were  sent  to  Blenkiron  &  Co.,  though  at  a  wrong  address. 

This  aoDeal  ought  therefore,  in  my  opinion,  to  be  dismissed. 

>  1  H.  A  C.  803. 
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Lord  Gordon  concurred.^ 

Judgment  appealed  from  affirmed;  and  appeal  diemiesed  loUh 
eosts.^ 


EDMUNDS  V,   MERCHANTS'  DESPATCH  TRANSPORTA- 

TION  CO. 

BENNETT  v.  SAME 

ABORN  V.  SAME 

In  the  Supreme  Judicial  Court  of  Massachusetts,  1883 
[Reported  in  135  Massachusetts,  283] 

Threb  actions  of  tort,  with  counts  in  contract,  against  a  com- 
mon carrier,  to  recover  the  value  of  certain  goods  entrusted  to  the 
defendant  by  the  plaintijffs,  at  Boston,  for  carriage  to  Da3rton,  O. 
At  the  trial  in  the  Superior  Court,  before  Rockwell,  J.,  the  jury  re- 
tiuned  verdicts  for  the  plaintiffs;  and  the  defendant  alleged  excep- 
tions.  The  facts  appear  in  the  opinion. 

Morton,  C.  J.  These  three  cases  were  tried  together.  In  some 
features  they  resemble  the  case  of  Samuel  v.  Cheney,  arUe,  278.  In 
other  material  features  they  differ  from  it.  They  also  in  some  respects 
differ  from  each  other.  In  two  of  the  cases,  a  swindler,  representing 
himself  to  be  Edward  Pape  of  Dayton,  O.,  who  is  a  reputable  and 
responsible  merchant,  appeared  personally  in  Boston,  and  bought  of 
the  plaintiffs  the  goods  which  are  the  subject  of  the  suits  respectively. 
In  those  cases,  we  think  it  clear,  upon  principle  and  authority,  that 
there  was  a  sale,  and  the  property  in  the  goods  passed  to  the  pur- 
chaser. The  minds  of  the  parties  met  and  agreed  upon  all  the  terms 
of  the  sale,  the  thing  sold,  the  price  and  time  of  payment,  the  person 
selling,  and  the  person  buying.  The  fact  that  the  seller  was  induced 
to  sell  by  fraud  of  the  buyer  made  the  sale  voidable,  but  not  void. 
He  could  not  have  supposed  that  he  was  selling  to  any  other  person; 

■ 

^  GonciiTring  opinion  of  Lord  Hatherley  omitted. — ^Eds. 

s  C/.  Samuel  v.  Cheney  (1883),  135  Mass.  278;  Singer  v.  Merchante'  Despatch 
Trans.  Co.  (1906),  191  Mass.  449. 

See  Stoddard  v.  Ham  (1880),  129  Mass.  383;  also  article,  3  Col.  Law  Rev.  71- 
8.r-Eds. 
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his  intention  was  to  sell  to  the  person  present,  and  identified  by 
sight  and  hearing;  it  does  not.  defeat  the  sale  because  the  buyer  as- 
sumed a  false  name,  or  practised  any  other  deceit  to  induce  the 
vendor  to  sell. 

In  Cundy  v.  Lindsay,  3  App.  Cas.  459,  464,  where  the  question 
was  whether  a  man,  who  in  good  faith  had  bought  chattels  of  a 
swindler  who  had  obtained  possession  of  them  by  fraud,  could  hold 
them  against  the  former  owner.  Lord  Chancellor  Cairns  states  the 
rule  to  be  that,  "if  it  turns  out  that  the  chattel  has  come  into  the 
hands  of  the  person  who  professed  to  sell  it,  by  a  de  facto  contract — 
that  is  to  say,  a  contract  which  has  purported  to  pass  the  property 
to  him  from  the  owner  of  the  property,  there  the  purchaser  will 
obtain  a  good  title." 

In  the  cases  before  us,  there  was  a  de  facto  contract,  purporting, 
and  by  which  the  plaintiffs  intended,  to  pass  the  property  and  pos- 
session of  the  goods  to  the  person  buying  them;  and  we  are  of  opin- 
ion that  the  property  did  pssa  to  the  swindler  who  bought  the  goods. 
The  sale  was  voidable  by  the  plaintiffs;  but  the  defendant,  the  carrier 
by  whom  they  were  forwarded,  had  no  duty  to  inquire  into  its  validity. 
The  person  who  bought  them,  and  who  called  himself  Edward  Pape, 
owned  the  goods,  and  upon  their  arrival  in  Dayton  had  the  right  to 
demand  them  of  the  carrier.  In  delivering  them  to  him,  the  carrier 
was  guilty  of  no  fault  or  negligence.  It  delivered  them  to  the  person 
who  bought  and  owned  them,  who  went  by  the  name  of  Edward 
Pape,  and  thus  answered  the  direction  upon  the  packages,  and  who 
was  the  person  to  whom  the  plaintiffs  sent  them.  Dunbar  v.  Boston 
&  Providence  Railroad,  110  Mass.  26.  The  learned  judge  who  tried 
the  cases  in  the  Superior  Court  based  his  charge  upon  a  different 
view  of  the  law;  and,  as  the  three  cases  were  tried  together,  there  must 
be  a  new  trial  in  each. 

It  seems  to  have  been  assumed  that  the  same  questions  are  raised 
in  each  case.  It  is  proper  that  we  should  add  that  the  third  case 
differs  materially  kom  the  others.  In  that  case,  the  contract  did 
not  purport,  nor  the  plaintiffs  intend,  to  sell  to  the  person  who  was 
present  and  ordered  the  goods.  The  swindler  introduced  himself  as 
a  brother  of  Edward  Pape  of  Dayton,  O.,  buying  for  him.  By  refer- 
ring to  the  mercantile  agency,  he  tacitly  represented  that  he  was 
buying  for  the  Edward  Pape  who  was  there  recorded  as  a  man  of 
means.  The  plaintiffs  understood  that  they  were  selling,  and  intended 
to  sell,  to  the  real  Edward  Pape.  There  was  no  contract  made  with 
him,  because  the  swindler  who  acted  as  his  agent  had  no  authority, 
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but  there  was  no  contract  of  sale  made  with  any  one  else.  The  rela- 
tion of  vendor  and  vendee  never  existed  between  the  plaintiffs  and 
the  swindler.  The  property  in  the  goods,  therefore,  did  not  pass  to 
the  swindler;  and  the  defendant  cannot  defend,  as  in  the  other  cases, 
upon  the  ground  that  it  has  delivered  the  goods  to  the  real  owner. 
Hardman  v.  Booth,  32  L.  J*  (N.  S.)  Ex.  105;  Eingsford  v.  Merry, 
26  L.  J.  (N.  S.)  Ex.  83;  Barker  v.  Dinsmore,  72  Penn.  St.  427. 

Whether  the  defendant  has  any  other  justification  or  excuse  for 
delivering  the  goods  to  the  swindler  is  a  question  not  raised  by  this 
bill  of  exceptions,  and  not  considered  at  the  trial;  and  therefore  we 
cannot  express  an  opinion  upon  it. 

Exceptions  sustained.^ 


ROBERTSON  v.  COLEMAN 

> 
In  the  Supreme  Judicial  Court  of  Massachusetts^  1886 

[Reported  in  141  Massachusetts,  231] 

Contract  to  recover  the  amount  of  a  bank  check  for  $91.08, 
signed  by  the  defendants,  dated  March  Slst,  1883,  and  payable  to 
the  order  of  Charles  Barney.^  Trial  in  the  Superior  Court,  before 
Knowlton,  J.,  who  reported  the  case  for  the  determination  of  this 
court,  in  substance  as  follows: 

On  March  27th,  1883,  a  young  man  went  to  the  Metropolitan 
Hotel  in  Boston,  of  which  the  plaintiff  was  the  proprietor,  and  regis- 
tered his  name  as  Charles  Barney.  On  that  or  the  next  day  he  took 
to  the  place  of  business  of  the  defendants,  who  sold  property  as 
auctioneers,  a  team,  of  which  he  represented  himself  to  be  the  owner, 
and  which  he  desired  them  to  sell  on  his  account.  He  gave  his  name 
there  as  Charles  Barney.  In  reply  to  an  inquiry  regarding  him,  they 
received  a  message  by  telegraph  that  Charles  Barney,  of  Swanzey, 
was  a  responsible  and  trustworthy  man.  Believing  him  to  be  Charles 
Barney,  of  Swanzey,  they  sold  the  horse  and  carriage  for  him,  and 
three  days  afterward  gave  him,  in  payment  of  the  money  received, 
the  check  declared  on.  On  March  31st,  he  left  the  plaintiff's  hotel, 
where  he  had  been  staying  in  the  mean  time  under  the  name  of 
Charles  Barney,  and,  before  going,  he  gave  the  check  to  the  plaintiff 

^  Cf.  Price  V.  Oswego  &  Syracuse  R.  Co.  (1872),  50  N.  Y.  213.— Eds. 
*See  mfpro,  p.  2,  n.  1. — Eda. 
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in  payment  of  his  board  bill  of  S16.75,  and  received  the  balance  of 
its  amount  in  cash  from  the  plaintiff.  At  the  same  time  he  endorsed 
it  in  blank  with  the  name  of  Charles  Barney.  It  turned  out  that 
Charles  Barney  was  not  his  true  name,  and  there  was  no  evidence 
that  he  had  ever  gone  by  that  name  before  registering  at  the  plain- 
tiff's hotel.  The  defendants  discovered  that  he  had  stolen  the  team 
which  he  left  with  them,  and,  by  their  order,  the  bank  upon  which 
the  check  was  drawn  refused  to  pay  it.  It  was  in  evidence  that  there 
was  a  person  in  existence  by  the  name  of  Charles  Barney,  of  Swaniey. 
It  appeared  that  the  plaintiff  made  no  further  inquiry  as  to  the  iden- 
tity of  the  payee  than  for  information  which  was  founded  upon  the 
representations  of  his  said  lodger. 

Upon  these  facts,  the  judge  instructed  the  jury  as  follows:  ''If 
the  person  who  took  the  team  to  the  defendants'  place  of  business 
left  it  there  under  the  name  of  Charles  Bam^,  and  the  defendants, 
in  receiving  it,  dealt  with  him  as  Charles  Barney,  and  sold  the  team 
for  him,  and  three  days  afterward  gave  him  the  check  in  the  belief 
that  he  was  Charles  Barney,  of  Swanzey,  and  was  the  owner  of  the 
team,  and  said  person  had  in  the  mean  time  been  boarding  at  the 
plaintiff's  hotel  under  that  name,  and  had  gone  by  that  name  while 
at  said  hotel,  the  plaintiff,  upon  the  receipt  from  him  of  said  check 
in  good  faith,  for  a  valuable  consideration,  with  his  endorsement  upon 
it,  acquired  a  good  title  to  it  as  against  the  defendants." 

The  jury  returned  a  verdict  for  the  plaintiff.  If  the  instruction 
was  correct,  judgment  was  to  be  entered  upon  the  verdict;  otherwise, 
such  order  to  be  made  as  law  and  justice  might  require. 

Field,  J.  The  name  of  a  person  is  the  verbal  designation  by  which 
he  is  known,  but  the  visible  presence  of  a  person  affords  surer  means 
of  identifying  him  than  his  name.  The  defendants,  for  a  valuable 
consideration,  gave  the  check  to  a  person  who  said  his  name  was 
Charles  Barney,  and  whose  name  they  believed  to  be  Charles  Barney, 
and  they  made  it  payable  to  the  order  of  Charles  Barney,  intending 
thereby  the  person  to  whom  they  gave  the  check.  The  plaintiff  re- 
ceived this  check  for  a  valuable  consideration,  m  good  faith,  from 
the  same  person,  whom  he  believed  to  be  Charles  Barney,  and  who 
endorsed  the  check  by  that  name.  It  appears  that  the  defendants 
thought  the  person  to  whom  they  gave  the  check  was  Charles  Barney, 
of  Swanzey,  a  person  in  existence,  but  it  does  not  appear  that  they 
thought  so  from  any  representations  made  by  the  person  to  whom 
they  gave  the  check,  although  this,  perhaps,  is  immaterial.  It  is 
clear  from  these  facts,  that,  although  the  defendants  may  have  been 


FONSBCA  V.   CUNAm>  STEAMSHIP  CO.  1115 

mistaken  in  the  sort  of  man  the  person  they  dealt  with  was,  this 
person  was  the  person  intended  by  them  as  the  payee  of  the  check, 
designated  by  the  name  he  was  called  in  the  transaction,  and  that 
his  endorsement  of  it  was  the  endorsement  of  the  payee  of  the  check 
by  that  name.  The  contract  of  the  defendants  was  to  pay  the  amount 
of  the  check  to  this  person  or  his  order,  and  he  has  ordered  it  paid  to 
the  plaintiff.  If  this  person  obtained  the  check  from  the  defendants 
by  fraudulent  representations,  the  plaintiff  took  it  in  good  faith  and 
for  value.  See  Samuel  v.  Cheney,  135  Mass.  278;  Edmunds  v.  Mer- 
chants' Transportation  Co.,  135  Mass.  283. 
Judgment  an  the  verdict.^ 


PONSECA  V.  CUNARD  STEAMSfflP  CO. 

In  the  Supreme  Judicial  Court  of  Massachusetts^  1891 
[Reported  in  153  Massachusetts,  553] 

Contract,  with  a  count  in  tort,  against  the  defendant,  as  owner 
of  the  steamship  Samaria,  for  damage  to  the  plaintiff's  trunk  and  its 
contents.  Trial  in  the  Superior  Court,  without  a  jury,  before  Pit- 
man, J.,  who  reported  the  following  case  for  the  determination  of  this 
court. 

The  material  facts,  as  found  by  an  auditor  to  whom  the  case  was 
referred,  were  as  follows.  The  plauitiff  took  passage  on  the  defend- 
ant's steamer  from  Liverpool  to  Boston.  He  had  with  him  on  the  ship 
his  trunk,  containing  articles  of  clothing  and  personal  property  rea- 
sonable and  proper  for  an  ocean  traveller  to  carry  as  personal  bag- 
gage, all  of  which  were  entirely  ruined  on  the  voyage  by  the  negligence 
of  the  defendant.  When  the  plamtiff  engaged  his  passage  m  London, 
he  received  a  passage  ticket  from  the  defendant's  agent  there.  This 
ticket  consisted  of  a  sheet  of  paper  of  large  quarto  isize,  the  face  and 
back  of  which  wiere  covered  with  written  and  printed  matter.  Near 
the  top  of  the  face  of  the  ticket,  after  the  name  of  the  defendant  cor- 
poration and  its  list  of  offices  in  Great  Britain,  appeared  in  bold  type 
the  following : "  Passengers'  Contract  Ticket."  Upon  the  side  margins 
were  various  printed  notices  to  passengers,  including  the  foilowmgt 
''All  passengers  are  requested  to  take  notice  that  the  owners  of  the 
1  But  see  Tolman  y.  American  Nat.  Bk.  (1901),  22  R.  I.  462.— fids. 
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bhip  do  not  hold  themselves  re^>onsible  for  detention  or  delay  arismg 
from  accident,  extraordinary  or  unavoidable  circumstances,  nor  for 
losS;  detention,  or  damage  to  luggage."  The  body  of  the  face  of  the 
ticket  contained  statements  of  the  rights  of  the  passenger  respecting 
his  person  and  his  baggage,  the  plaintiff's  name,  age,  and  occupation, 
the  bills  of  fare  for  each  day  of  the  week,  and  the  hours  for  meals,  etc. 
At  the  bottom  was  printed  the  following:  "Passengers'  luggage  is 
carried  only  upon  the  conditions  set  forth  on  the  back  hereof."  Upon 
the  back,  among  other  printed  matter,  was  the  following:  ''The  com- 
pany is  not  liable  for  loss  of  or  injury  to  the  passenger  or  his  luggage, 
or  delay  in  the  voyage,  whether  arising  from  the  act  of  God,  the 
Queen's  enemies,  perils  of  the  sea,  rivers,  or  navigation,  restraint  of 
princes,  rulers,  and  peoples,  barratry,  or  negligence  of  the  company's 
servants  (whether  on  board  the  steamer  or  not),  defect  in  the  steamer, 
her  machinery^  gear,  or  fittings,  or  from  any  other  cause  of  whatso- 
ever nature.*^'  • 

When  the  plaintiff  received  his  ticket,  his  attention  was  not  called 
in  any  way  to  any  limitation  of  the  defendant's  liability. 

The  judge,  upon  these  facts,  found  and  ruled  ''that  the  contract 
was  a  British  contract;  that,  by  the  English  law,  a  carrier  may  by  con- 
tract exempt  himself  from  liability,  even  for  loss  caused  by  his  ne^U- 
gence;  that  in  this  case,  as  the  carrier  has  so  attempted,  and  the  terms 
are  broad  enough  to  exonerate  him,  the  question  remains  of  assent 
on  the  part  of  the  plaintiff.  This  has  been  decided  in  Massachusetts 
to  be  a  question  of  evidence,  in  which  the  lex  fori  is  to  govern;  that 
although  it  has  been  decided  that  the  law  conclusively  presumes  that 
a  consignor  knows  and  assents  to  the  terms  of  a  bill  of  lading  or  a 
shipping  receipt  which  he  takes  without  dissent,  yet  a  passenger  ticket, 
even  though  it  be  called  a  'contract  ticket,'  does  not  stand  on  the 
same  footing,  that  in  this  case  assent  is  not  a  conclusion  of  law,  and 
is  not  proved  as  a  matter  of  fact."  Upon  the  whole  case,  the  judge 
ruled  that  the  defendant  company  was  not  exempted  from  UabiUty 
by  the  contract  ticket,  and  found  for  the  plaintiff. 

If  the  rulings  were  wrong,  the  verdict  was  to  be  set  aside,  and 
judgment  entered  for  the  defendant;  otherwise,  the  judgment  was 
to  be  entered  on  the  finding. 

Knowlton,  J.  It  is  not  expressly  stated  in  the  report,  that  the 
law  of  England  was  put  in  evidence  as  a  fact  in  the  case,  but  it  seems 
to  have  been  assumed  at  the  trial,  if  not  expressly  agreed,  that  this 
law  should  be  considered,  and  the  argument  before  this  court  has 
proceeded  on  the  same  assumption.   It  is  conceded  that  the  presiding 
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justice  correctly  found  and  ruled  as  follows:  ''That  the  contract  was 
a  British  contract;  that,  by  the  English  law,  a  carrier  may  by  contract 
exempt  himself  from  liability,  even  for  loss  caused  by  his  negligence; 
that  in  this  case,  as  the  carrier  has  so  attempted,  and  the  terms  are 
broad  enough  to  exonerate  him,  the  question  remains  of  assent  on  the 
part  of  the  plaintiff/'  That  part  of  his  ruling  which  is  called  in  ques- 
tion by  the  defendant  is  as  follows:  ''This  has  been  decided  in  Massa- 
chusetts to  be  a  question  of  evidence,  in  which  the  lex  fori  is  to  govern; 
that  although  it  has  been  decided  that  the  law  conclusively  presumes 
that  a  consignor  knows  and  assents  to  the  terms  of  a  bill  of  lading  or 
a  shipping  receipt  which  he  takes  without  dissent,  yet  a  passenger 
ticket,  even  though  it  be  called  a  'contract  ticket,'  does  not  stand  on 
tiie  same  footing;  that  in  this  case  assent  is  not  a  conclusion  of  law, 
and  is  not  proved  as  a  matter  of  fact." 

The  principal  question  before  us  is  whether  the  plaintiff,  by  reason 
of  his  acceptance  and  use  of  his  ticket,  shall  be  conclusively  held  to 
have  assented  to  its  terms.  It  has  often  been  decided,  that  one  who 
accepts  a  contract,  and  proceeds  to  avail  himself  of  its  provisions,  is 
boimd  by  the  stipulations  and  conditions  expreesed  in  it,  whether 
he  reads  them  or  not.  Rice  v.  Dwight  Manuf.  Co.,  2  Cush.  80;  Grace 
V.  Adams,  100  Mass.  505;  Hoadley  v.  Northern  Transportation  Co., 
115  Mass.  304;  Monitor  Ins.  Co.  v.  Buffum,  115  Mass.  343;  Germania 
Ins.  Co.  V.  Memphis  &  Charlestown  Railroad,  72  N.  Y.  90.  This  rule 
is  as  applicable  to  contracts  for  the  carriage  of  persons  or  property 
as  to  contracts  of  any  other  kind.  Grace  v.  Adams,  100  Mass.  505; 
Boston  &  Maine  Railroad  v.  Chipman,  146  Mass.  107;  Parker  v. 
South  Eastern  Railway,  2  C.  P.  D.  416,  428;  Harris  v.  Great  Western 
Railway,  1  Q.  B.  D.  515;  York  Co.  v.  Central  Railroad,  3  Wall.  107; 
Hill  v.  Syracuse,  Binghamton  &  New  York  Railroad,  73  N.  Y.  351. 
The  cases  in  which  it  is  held  that  one  who  receives  a  ticket  that  ap- 
pears to  be  a  mere  check  showing  the  points  between  which  he  is  en- 
titled to  be  carried,  and  that  contains  conditions  on  its  back  which 
he  does  not  read,  is  not  bound  by  such  conditions,  do  not  fall  within 
this  rule.  Brown  v.  Eastern  Railroad,  11  Cush.  97;  Malone  v.  Boston 
&  Worcester  Railroad,  12  Gray,  388;  Henderson  v.  Stevenson,  L.  R.  2 
H.  L.  Sc.  470;  Quimby  v.  Vanderbilt,  17  N.  Y.  306;  Railway  Co.  v. 
Stevens,  95  U.  S.  655.  Such  a  ticket  does  not  purport  to  be  a  contract 
which  expressly  states  the  rights  of  the  parties,  but  only  a  check  to 
indicate  the  route  over  which  the  passenger  is  to  be  carried,  and  he 
is  not  expected  to  examine  it  to  see  whether  it  contains  any  unusual 
stipulations.   The  precise  question  in  the  present  case  is  whether  the 
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'^contract  ticket"  was  of  such  a  kind  that  the  passenger  taking  it 
should  have  understood  that  it  was  a  contract  containing  stipulations 
.  which  would  determine  the  rights  of  the  parties  in  reference  to  hL^ 
carriage.  If  so,  he  would  be  expected  to  read  it,  and  if  he  failed  to  do 
so,  he  is  bound  by  its  stipulations.  It  covered  with  print  and  writing 
the  greater  part  of  two  large  quarto  pages,  and  bore  the  signature  of 
the  defendant  company  affixed  by  its  agent,  with  a  blank  space  for  the 
signature  of  the  passenger.  The  fact  that  it  was  not  signed  by  the 
plamtiff  is  imnaaterial.  Quimby  v.  Boston  &  Maine  Railroad,  150 
Mass.  365,  and  cases  there  cited.  It  contamed  elaborate  provisions  in 
regard  to  the  rights  of  the  passenger  on  the  voyage,  and  even  went 
into  such  detail  as  to  give  the  1t>ill  of  fare  for  each  meal  in  the  day  for 
every  day  of  the  we^.  No  one  who  could  read  could  glance  at  it 
without  seeing  that  it  undertook  expressly  to  prescribe  the  particulars 
which  should  govern  the  conduct  of  the  parties  until  the  passenger 
reached  the  port  of  destination.  In  that  particular,  it  was  entirely 
imlike  the  pasteboard  tickets  which  are  commonly  sold  to  passengers 
on  railroads.  In  reference  to  this  question,  the  same  rules  of  law  apply 
to  a  contract  to  carry  a  passenger,  as  to  a  contract  for  the  transporta- 
tion of  goods.  There  is  no  reason  why  a  consignor  who  is  bound  by 
the  provisions  of  a  bill  of  lading,  which  he  accepts  without  reading, 
should  not  be  equally  bound  by  the  terms  of  a  contract  in  similar 
form  to  receive  and  transport  him  as  a  passenger.  In  Henderson  v. 
Stevenson,  ^^&i  supra,  the  ticket  was  for  transportation  a  short  dis- 
tance, from  Dublin  to  Whitehaven,  and  the  passenger  was  held  not 
bound  to  read  the  notice  on  the  back,  because  it  did  not  purport  to  be 
a  contract,  but  a  mere  check  given  as  evidence  of  his  right  to  carriage. 
In  later  Ekiglish  cases,  it  is  said  that  this  decisi(m  went  to  the  extreme 
limit  of  the  law,  and  it  has  repeatedly  been  distinguished  from  cases 
where  the  ticket  was  in  a  different  form.  Parker  v.  South  Eastern 
Railway,  2  C.  P.  D.  416,  428;  Burke  v.  South  Eastern  Railway,  5 
C.  P.  D.  1 ;  Harris  v.  Great  Western  Railway,  1  Q.  B.  D.  515.  The 
passenger  in  the  last-mentioned  case  had  a  coupon  ticket,  and  it  was 
held  that  he  was  bound  to  know  what  was  printed  as  a  part  of  the 
ticket.  Steers  v.  Liverpool,  New  York  &  Philadelphia  Steamship  Co., 
57  N.  Y.  1,  is  in  its  essential  facts  almost  identical  with  the  case  at 
bar,  and  it  was  held  that  the  passenger  was  bound  by  the  conditions 
printed  on  the  ticket.  In  Quiml^  v.  Boston  &  Maine  Railroad,  nbi 
supraf  the  same  principle  was  applied  to  the  case  of  a  passenger  travel- 
ling on  a  free  pass,  and  no  sound  distinction  can  be  made  between 
that  case  and  the  case  at  bar. 
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We  are  of  opinion  that  the  ticket  delivered  to  the  plamtiff  pur- 
ported to  be  a  contract,  and  that  the  defendant  corporation  had  a  right 
to  assume  that  he  assented  to  its  provisions.  All  these  provisions 
are  equally  binding  on  him  as  if  he  had  read  them. 

The  contract  bang  valid  in  Ekigland,  where  it  was  made,  and  the 
plaintiff's  acceptance  of  it  under  the  circumstances  being  equivalent 
to  an  express  assent  to  it,  and  it  not  bemg  ill^al  or  immoral,  it  will 
be  enforced  here,  notwithstanding  that  a  similar  contract  made  in 
Massachusetts  would  be  held  void  as  against  public  policy.  Green- 
wood V.  Curtis,  6  Mass.  358;  Forepaugh  v.  Delaware,  Lackawanna  & 
Western  Railroad,  128  Penn.  St.  217,  and  cases  cited.  In  re  Missouri 
Steamship  Co.,  42  Ch.  D.  321,  326,  327;  Liverpool  &  Great  Western 
Steam  Co.  v.  Phenfac  Ins.  Co.,  129  U.  S.  397. 

Judgment  for  the  defendant} 

1  C/.  Boylan  v.  Hot  Springs  R.  Co.  (1889),  132  U.  S.  146;  BlosBom  v.  Dodd 
(1870),  43  N.  Y.  264;  Steers  v.  Steamship  t!o.  (1874),  67  N.  Y.  1;  Tewee  ▼.  North 
Gennan  Uoyd  S.  S.  Co.  (1896)  186  N.  Y.  151,  526.^£d8.  * 


CHAPTER  XIV 

DUBE8S 

SKEATE  V.  BEAUE 

In  the  Queen's  Bench,  1841 
[Reported  mil  Adolphus  &  Ellis,  983] 

Lord  Dbnman,  C.  J.  This  was  a  motion  for  leave  to  enter  judg- 
ment for  the  plaintiff,  notwithstanding  the  verdict  which  has  passed 
for  the  defendant  on  two  pleas.  The  declaration  is  upon  an  agree- 
ment, and  it  states  a  distress  upon  lands  in  the  occupation  of  defend- 
ant, for  £19  10s.  of  rent;  and  that,  in  consideration  that  plaintiff 
would  withdraw  the  distress,  defendant  undertook  to  pay  down 
£3  78.  6d.  in  part,  and  the  remainder,  £16  2^.  6d.,  within  one  month 
from  the  date ;  and,  in  default  thereof,  plaintiff  was  to  be  at  liberty 
to  distrain  afresh,  or  take  any  steps  he  might  think  proper  for  the 
recovery  of  the  money.  Performance  on  the  plaintiff's  part  is  allied, 
and  payment  by  the  defendant  of  the  £3  7«.  6d.  A  breach  is  then 
assigned  in  the  non-payment  of  the  £16  28. 6d. 

To  this  the  defendant  pleads  that,  before  making  the  agreement, 
the  plaintiff  had  wrongfully  distrained  defendant's  goods  to  the 
value  of  £20,  under  pretence  of  a  distress  for  £19  IO9.,  pretended  to 
be  due  for  rent,  whereas  in  fact  only  £3  78.  6d.  was  due;  and  the 
plaintiff  menaced,  and  was  about  to  sell  the  said  goods  unless  de- 
fendant would  enter  into  the  said  agreement;  and,  by  reason  of  the 
premises,  and  in  order  to  prevent  the  sale,  defendant  entered  into 
the  agreement. 

We  consider  the  law  to  be  clear,  and  founded  on  good  reason,  that 
an  agreement  is  not  void  because  made  under  duress  of  goods.  There 
is  no  distinction  in  this  respect  between  a  deed  and  aih  agreement  not 
under  seal;  and  with  regard  to  the  former,  the  law  is  laid  down  in 
2  Inst.  483  and  Sheppard's  Touchstone,  p.  61,  and  the  distinction 
pointed  out  between  duress  of,  or  menace  to,  the  person,  and  duress 
of  goods.    The  former  is  a  constraining  force,  which  not  only  takes 
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away  the  free  agency,  but  may  leave  no  room  for  appeal  to  the  law 
for  a  remedy.  A  man,  therefore,  is  not  bound  by  the  agreement 
which  he  enters  into  under  such  circimistanceB,  but  the  fear  that  goods 
miay  be  taken  or  injured  does  not  deprive  any  one  of  his  free  agency 
who  possesses  that  ordinary  degree  of  firmness  which  the  law  re- 
quires all  to  exert.^  It  is  not  necessary  now  to  enter  into  the  consid- 
eration of  cases  in  which  it  has  been  held  that  money  paid  to  redeem 
goods  wrongfully  seized,  or  to  prevent  their  wrongful  seizure,  may 
be  recovered  back  in  an  action  for  money  had  and  received,  for  the* 
distinction  between  those  cases  and  the  present,  which  must  be 
taken  to  be  that  of  an  agreement,  not  compulsorily,  but  voluntarily 
entered  into,  is  obvious.  Lindon  v.  Hooper '  and  Knibbs  v.  Hall  ' 
are,  however,  authorities  to  show  that,  even  if  the  money  had  been 
paid  in  this  case,  instead  of  the  agreement  to  pay  it  entered  into,  no 
action  for  money  had  and  received  could  have  been  sustained  by  the 
now  defendant.  For  although  there  is  a  difference  in  the  circum- 
stances, and  the  distress  having  been  made,  and  some  rent  admitted 
to  be  in  arrear,  no  replevin  could  have  been  successfully  made,  yet 
if  the  plaintiff  distrained  goods  of  the  value  of  £20  when  little  more 
than  £3  were  due,  there  is  no  doubt  that,  on  payment  of  the  value  of 
the  goods,  or  the  sum  claimed,  an  action  would  have  lain  for  the  ex- 
cessive distress.  And  it  is  of  great  importance  that  parties  should  be 
holden  to  those  remedies  for  injuries  which  the  law  prescribes,  rather 
than  allowed  to  enter  into  agreements  with  a  view  to  prevent  them, 
intending  at  the  time  not  to  keep  their  contracts.  In  the  alignment 
for  the  defendant,  reliance  was  placed  on  the  facts  that  the  agree- 
ment was  entered  into  under  protest,  and  that  the  plaintiff  must  have 
known  that  only  the  smaller  amount  of  rent  was  due.  It  is  unneces- 
sary to  consider  what  the  effect  of  these  would  have  been,  for  neither 
of  them  is  allied  in  the  plea.  As,  therefore,  this  plea  relies  solely 
on  the  menace  as  to  the  goods  imder  which  the  agreement  was  made 
for  avoiding  it,  we  think  it  discloses  no  answer  to  the  declaration. 

The  third  plea  remains  to  be  considered.  In  this  the  defendant 
alleges  that  only  £3  78.  6d.  of  the  £19  108.  were  due,  and  that  there 
was  no  consideration  for  making  the  agreement,  but  the  said  sum 
of  £3  78,  6d.  But  as  this  plea  does  not  deny  the  facts  of  the  claim 
made  by  plaintiff  for  the  larger  sum,  the  distress  in  consequence,  the 
agreement  entered  into,  such  as  the  declaration  describes,  and  the 

>  See  The  I>jke  de  Cadaval  y.  Collins,  4  A.  &  E.  858;  Wilson  ▼.  Ray,  10  A.  & 
E.  82. 

«1  Cowp.  414.  »1  Esp.  84. 
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distress  thereupon  withdrawn,  it  appears  that,  as  a  consideration  for 
the  agreement,  the  plaintiff  forewent  the  benefit  of  the  immediate 
security  and  pa3rment  of  the  whole  rent,  and  the  defendant  gained 
the  immediate  withdrawal  of  ihe  distress.  Both  of  these  were  entirely 
collateral  to  the  question,  whether  the  laiger  or  smaller  sum  was  in 
fact  due,  and  formed  a  suiBScient  consideration  for  the  agreement^ 
even  though  the  claim  to  the  larger  should  in  the  end  be  decided  to 
be  unfounded,  as  by  the  verdict  it  must  be  taken  to  have  been.  The 
iconsideration  being  not  imlawful,  we  cannot  enter  into  its  adequa<^.^ 
And  it  may  be  observed,  in  general  terms,  that  arrangements  of  this 
kind  often  have  the  effect  of  obliterating^  the  proof  of  the  former  state 
of  the  accounts  between  the  parties.  We  think,  therefore,  that  thia 
plea  is  also  bad,  and  that  the  rule  must  be  absolute  for  jud^ment^ 
notwithstanding  the  finding;  which  makes  it  unnecessary  to  conr 
sider  the  second  part  of  the  plaintiff's  application^  which  was  for  a 
new  trial. 
Rvle  absoltUe  far  judgment  nan  obstante  veredicto. 
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UNITED  STATIS  v.  SILLIMAN 

In  the  Supreme  Court  of  the  United  States,  1879 
[Reported  in  101  United  States,  465' 

Appeals  from  the  Court  of  Claims. 

The  case  as  set  forth  in  the  findings  of  fact  iathis: 

In  1863,  claimants  were  partners  in  trade,  doing  business  in  the 
city  of  New  York,  under  the  firm  style  of  Silliman,  Matthews  &  Co. 
At  various  times  they  executed  with  the  United  States  (the  latter 
represented  by  Major  Van  Vliet  of  the  quarteiinaster's  department) 
several  charter-parties  for  barges  of  which  they  were  owners.  The 
barges  were  delivered  to  the  quartermaster's  department,  and  re- 
mained in  service  during  the  periods  respectively  set  forth  in  the 
petition.  The  claimants  were  paid  at  the  charter  rates  up  to  and 
including  October  31st,  1863. 

On  June  2d,  1863,  the  Quartermaster-General,  by  letter,  instructed 

^  Hitchcock  V.  Coker,  6  A.  &  £.  438,  456. 
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Quartennaster  Van.Vliet,  that  all  doublerdeqked  barges  then  in  servr 
ice  and  uaed  for  transporting  cattle,  hordes,  etc.,  should,  from  and 
after  the  Ist  of  that  month,  be  made  to  conform  to  a  standard  of 
compensation  at  rates  not  to  exceed  $4  per  ton  per  month. 

The  owners  of  the  barges,  bemg  notified  by  Major  Van  Vli?t  of 
the  Quartenuast^r^Qeneral's  instructions,  replied  that  their  barges 
were  only  measured  as.slngle-deck,  and  that  the  rate  of  $4  per  ton 
per  month  ^ould  not  pay  them  jonlesa  they  were  allowed  to  measure 
the  upper  deok  alsp,.  and  that  rather  thap  accept  the  reduction  they 
preferred  to  have  their  .boats  discharged. 

This  reply  of  the  claimants  having  been  communicated  to  the 
Quartermaster-General,  he  directed  Major  Van  Vliet  to  discharge 
the  barges  from  service  as  rapidly  as  he  could  procure  others  upon 
the  terms  just  stated,  and  imder  a  new  form  of  ch^er-party  pre* 
scribed  by  the  QuaFtermaste|r*General. 

In  reply  to  this  direction  Major  Van  Vliet,  on  July  22d,  1863, 
informed  the  Quartermaster-General  that  it  was  impossible  to  ob- 
tain barges  at  New  York  at  the  rates  indicated  by  the  latter,  taking 
the  roistered  tonnage  as  the  standard  of  measurement,  which  rep- 
resented only  their  hold-meaauirement,  and  not  their  actual  carrying 
capacity;  and  that  compensation  at  the  rate  of  $4  per  ton  of  actual 
carrying  capacity  would  exceed  that  stipulated  for  in  the  then  exist- 
ing charter-parties. 

From  July  22d9  1863^  till  December,  1863,  no  further  correspond- 
enee  took  place  hx  regard  to  the  barges,  and  they  remained  in  the 
service  as  before; 

On  December  10th,  1863,  the  Quartermaster-General  instructed 
Major  Van  Vliet  that  the  double-decked  baiges  chartered  by  the 
latter^ust  be  brought  within  the  price,  stated  in  the  letter  of  June  2d, 
1863,  and  that  no  higher  rate  would  be  allowed  for  them  from  and 
after  December  1st,  1863. 

This  instruction  having  been  communicated  by  Major  Van  Vliet 
to  the  claimants,  the  latter,  on  December  14th,  having  before  them 
the  form  of  the  new  charter-party  which  had  been  proposed  by  the 
Quartermaster-General,  stated  ta  Major  Van  Vliet,  by  letter,  that 
rather  than  sign  the  new  charter-party  they  had  decided  to  have  their 
barges  returned  to  them,  and  that  they  would  not  let  them  for  $4 
per  ton  per  month. 

On  December  28th,  1863,  the  Quartermaster-General  issued  a 
circular  letter  to  several  quartermasters,  and  assistant  quarter- 
masters, among  whom  was  Major  Van  Vliet,  stating  that  no  pay- 
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ments  would  be  made  for  charter  money  for  services  rendered  and 
due  after  March  31st,  1863,  under  any  other  form  of  charter-party 
than  that  which  had,  on  the  last-named  date,  been  prescribed  by 
the  Quartermaster-General. 

After  the  date  of  the  last-mentioned  letter,  one  of  the  claimants, 
Silliman,  went  to  Washington  and  demanded  of  the  Quartermaster- 
General  the  return  of  the  barges  to  the  claimants  at  New  York.  That 
officer  replied  that  the  government  could  not  spare  them;  and  when 
Silliman  remonstrated  with  him  against  their  retention  by  the  gov- 
ernment, the  Quartermaster-General  said  the  government  needed  the 
barges  and  would  keep  them,  and  he  declined  to  pay  the  arrears  then 
due  the  claimants  for  their  services  under  the  original  charter-parties. 
Thereafter  the  claimants  made  rq>eated  calls  on  Major  Van  Vliet 
for  arrearages  of  money,  and  were  informed  that  he  was  ordered  not 
to  pay  them  any  until  they  had  made  new  charter-parties. 

On  January  8th,  1864,  the  claimants  addressed  a  letter  to  the 
Secretary  of  War,  complaining  of  the  treatment  they  had  received 
from  officers  under  him,  stating  that  two  of  them  had  gone  to  Wash- 
ington and  could  find  no  person  who  would  modify  the  new  charter- 
party  so  that  they  might  accept  the  terms  that  could  be  agreed  upon, 
and  adding  the  following  words: 

"We  now  complain  as  follows,  viz.: 

"1.  That  we  have  requested  that  our  barges  be  returned  to  New 
York  and  delivered  to  us  as  per  charter-party,  and  have  been  refused. 

"2.  That  we  have  'certificates  of  service'  for  November  and  De- 
cember, 1863,  and  the  quartermaster  at  New  York  has  orders  not  to 
pay  until  we  make  new  charters^  and  we  refuse  to  make  them  as  the 
blank  charters  dictate,  but  are  willing  to  odake  some  concession  in 
price  if  any  person  can  be  named  here  to  negotiate. 

"  3.  We  desire  to  sell,  if  we  cannot  have  our  barges  or  obtain  money 
for  their  use,  as  we  cannot  meet  our  obligations  to  our  captains  and 
crews  without  money  to  do  it,  and  hope  you  will  act  favorably  for  us 
at  an  early  date." 

On  March  5th,  1864,  the  claimants  wrote  to  the  Quartermaster- 
General,  proposing  to  accept  the  new  charter-parties  from  the  first 
of  the  month  nearest  the  acceptance  of  the  same,  with  certain  modi- 
fications. 

These  modifications  were  accepted  by  the  Quartermaster-General 
on  March  19th,  1864,  with  the  exception'  of  the  date  offered  for 
their  taking  effect,  which  he  required  should  be  on  April  Ist, 
1863. 
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On  March  23d,  18S4,  the  claimantB,  by  letter  to  the  Quartermaster- 
General,  said  as  follows: 

**  We  have  been  paid  to  November  1st,  1863,  and  if  we  have  to  go 
back  to  April  1st,  1863,  we  shall  have  to  stop  payment,  as  we  have 
depended  on  this  money  to  keep  along  in  our  business.  *  *  *  \^e 
have  been  told  by  other  parties  that  they  dated  new  charters  from 
December  1st,  and  we  can  s^  no  reason  that  they  should  be  fa- 
vored above  us.  *  *  *  We  cannot  go  back  to  April  1st, 
1863." 

To  this  letter  the  Quartermaster-General  replied,  on  April  11th, 
1864,  that  all  charter-parties,  without  exception,  executed  to  take 
effect  December  1st,  1863,  for  vessels  in  the  service  April  Ist,  1863, 
had  been  required  to  take  effect  from  the  latter  date. 

After  this  letter  the  claimant,  Matthews,  went  to  Washington  and 
had  interviews  with  the  Quartermaster-General  and  other  officers  in 
his  office,  in  which  he  again  remonstrated,,  as  had  before  been  done 
by  his  partner,  Silliman;  to  which  the  Quartermaster-General  replied 
that  they  had  laid  down  the  rule  and  were,  determined  that  nothing 
else  should  be  done  until  the  new  charter-parties  had  been  executed; 
that  until  that  was  done  they  would  keep  the  barges  and  not  pay  for 
them.  Said  Matthews,  during  his  visit  to  Washington,  finally  agreed 
with  Colonel  Clary,  an  officer  in  the  Quartermaster-General's  office, 
to  make  the  new  charter-parties,  stating  that  they  did  so  under  protest 
and  yielded  to  necessity,  and  insisting,  after  he  had  agreed  to  make 
them,  that  it  was  wrong  to  make  new  charter-parties. 

On  May  16th,  1864,  in  pursuance  of  Matthew's  agreement,  the 
new  charter-parties  were  signed  by  the  claimants  and  an  officer  of  the 
quartermaster's  department. 

The  compensation  tt^rein  stipulated  to  be  paid  after  October  31st, 
1863,  was,  from  and  after  that  date,  from  time  to  time,  paid  to  the 
claimants  for  each,  of  the  barges,  and  when  each  payment  was  made 
the  claimants,  without  objection  or  protest,  gave  a  receipt  therefor 
as  ''in  full  of  the  above  account." 

The  daimants  in  their  petition  assert  claims  against  the  United 
States  for  certain  balances,  computed  upon  the  basis  of  the  original 
charter-parties,  after  crediting  the  several  sums  received  from  time 
to  time  under  the  last  agreements  or  charter-parties,  which  they  claim 
to  have  been  executed  under  compulsion,  and  not,  therefore,  binding 
upon  them. 

They  also  ^ue  to  recover  damages  alleged  to  have  resulted  from  the 
use  of  the  bargei^  in  a  ne^igent  and  improper  manner  by  the  agents 
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of  the  government,  and  for  mjuries  done  to  th^n  while  in  the  govern- 
ment service,  not  attributable  to  ordinary  wear  and  tear. 

The  Court  of  Claims  held  claimants  bound  by  the  terms  of  the 
eharter-^parties  last  executed,  but  allowed  a  portion  of  the  damages 
claimed. 

Both  parties  appealed  from  the  judgment. 

Harlan,  J.,  after  stating  the  facts,  delivered  the  opinion  of  the 
Court. 

The  barges  in  question  were  delivered  by  claimants  to  the  gov- 
ernment under  the  original  charter-parties,  binding  the  latter  to  pay 
for  their  use  at  an  agreed  rate,  during  such  period  as  they  were 
retained  in  its  service.  The  government  was  as  much  bound  by  the 
terms  of  the  contracts  as  were  the  cliumants,  and  no  alteration 
thereof  could  take  place  without  the  assent  of  both  contracting  par- 
ties. 

The  quartermaster's  department  demanded  that  the  claimants 
should  execute  newcharter-parties,  containing  stipulations  essentially 
different  as  to  compensation,  from  those  embodied  in  the  contracts 
under  which  the  government  obtained  possession  of  the  barges.  It 
announced  its  purpose  to  retain  possession,  and  withhold  all  com- 
pensation, unless  and  until  the  clainiants  executed  the  proposed  new 
charter-parties.  In  other  words,  the  department  informed  claimants 
that  ft  would  not  comply  with  the  provisions  of  the  original  contracts 
unless  the  claimants  would  submit  to  material  alterations  against  their 
interests  and  to  the  advantage  of  the  government.  Claimants  dis- 
tinctly refused  to  give  their  assent  to  the  proposed  alterations,  and 
asked  that  the  barges  be  returned.  But  this  reasonable  request  was 
not  complied  with  by  the  agents  of  the  government.  Their  conduct 
was  in  plain  violation  of  the  rights  of  the  claimants. 

Had  the  claimants  stood  upon  their  contract  rights  it  is  perfectly 
clear  that  the  government  could  have  been  compelled  to  pay  the 
amount  stipulated  in  the  original  contracts  to  be  paid  for  the  use  of 
the  barges.  The  claimants  cQuld  have  sued  for  each  instalment  of 
rent  as  it  became  due,  or  when  the  g6vernmeht  returned  the  barges 
they  could  have  sued,  as  they  now  sue,  for  the  whole  amount  due  under 
the  original  charter-parties.  They  had  a  full  and  complete  remedy  by 
suit  against  the  government  in  the  Court  of  Claims  for  the  enforce* 
ment  of  their  rights  under  those  contracts.  That  Court  had  then,  as 
it  has  now,  jurisdiction  to  hear  and  determine  all  claims  founded  upon 
contracts,  express  or  implied,  With  the  United  States.  Its  final  judg- 
sustaining  such  claims,  were  then  as  now  made  payable  out 
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of  any  general  appropriation  by  law  for  the  satisfaction  of  private 
claims  against  the  government. 

Instead,  however,  of  seeking  the  aid  ef  the  law,  claimants,  with  a 
full  knowledge  of  their  legal  rights,  executed  new  charter-parties,  and, 
from  time  to  time,  received  payments  according  to  the  rates  prescribed 
therein — ^protesting,  when  the  new  agreements  were  signed,  that  they 
were  executed  against  their  wishes  and  under  the  pressure  of  financial 
necessity.  They  now  seek  the  aid  of  the  law  to  enforce  their  rights 
under  the  original  charter-parties,  upon  the  ground  that  those  last 
signed  were  executed  under  such  circumstances  as  amounted,  in  law, 
to  duress.  Duress  of,  or  in,  what?  Not  of  their  persons,  for  there  is 
no  pretence  that  a  refusal,  on  their  part,  to  accede  to  the  illegal  de- 
mand of  the  quartermaster's  department  would  have  endangered  their 
liberty  or  their  personal  security.  There  was  no  threat  of  injury  to 
their  persons  or  to  their  property,  to  avoid  which  it  became  necessary 
to  execute  new  charter-parties.  Nor  were  those  charter-parties  exe- 
cuted for  the  purpose  or  as. a  means  of  obtaining  possession  of  their 
property.  They  yielded  to  the  threat  or  demand  of  the  department 
solely  because  they  required,  or  supposed  they  required,  money  for 
the  conduct  of  their  business  or  to  meet  their  pecuniary  obligations 
to  others.  Their  duty,  if  they  expected  to  rely  upon  the  law  for  pro- 
tection, was  to  disregard  the  threat  of  the  department,  and  apply  to 
the  courts  for  redress  against  its  repudiation  of  a  valid  contract. 

We  are  aware  of  no  authority  in  the  text-books  or  in  the  adjudged 
cases  to  justify  us  in  holding  that  the  last  charter-parties  were  executed 
imder  duress.  There  is  present  no  element  of  duress,  in  the  legal 
acceptation  of  t^iat  word.  The  hardships  of  particular  cases  should 
not  induce  the  courts  to  disregard  the  long-eettled  rules  of  law. 

The  case  is  one  which  in  some  aspects  appeals  strongly  to  the  sense 
of  justice  of  the  government,  which  cannot  afford  to  reap  the  fruits 
of  an  arbitrary  abrogation  by  its  officers,  of  valid,  binding  contracts 
made  in  its  name  with  the  citizen.  If,  in  view  of  the  condition  of  the 
country  during  the  recent  war,  the  claimants  were  unwilling  to  em- 
barrass or  imperil  the  operations  of  the  government  by  contests  in  the 
courts  as  to  property  which,  possibly,  was  needed  by  the  military  de- 
partment for  supplying  the  necessities  of  our  army,  these  facts  only 
strengthen  their  claim  to  relief.  But  that  relief  must  come  from  the 
legislative,  and  not  from  the  judicial  department. 

We  perceive  no  error  in  the  judgment,  and  it  is,  as  to  all  parties^ 

Affirmed.^ 

>  See  Kingsbury  v.  Sargent  (1891),  83  Maine,  230.— Eds. 
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DUNHAM  V.  GRISWOLD 

In  the  Court  of  Appeals  of  New  York,  1885 
[Reported  in  100  New  York,  224] 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme  Court, 
in  the  Second  Judicial  Department,  entered  upon  an  order  made 
February  13th,  1883,  which  affirmed  a  judgment  in  favor  of  plaintiff, 
entered  upon  a  decision  of  the  Court  on  trial  without  a  jury. 

Eabl,  J.  The  plaintiff  claimed  that  prior  to  September,  1881,  he 
intrusted  the  defendant  with  certain  securities  which  were  to  be  con- 
verted into  money  and  the  proceeds  invested  for  him,  but  that  the 
defendant  converted  the  proceeds  to  his  own  use,  and  he  claimed  that 
the  defendant  was  indebted  to  him  on  account  of  such  proceeds  in  the 
sum  of  $9000;  and  to  adjust  the  claim  of  the  plaintiff,  which  we  may 
assume  the  defendant  disputed,  he  settled  with  the  plaintiff  and  an 
account  was  stated  in  which  the  defendant  acknowledged  that  there 
was  $9000  due  the  plaintiff,  and  he  executed  a  written  agreement  to 
pay  the  plaintiff  that  sum.  This  action  was  brought  to  recover  the 
sum  which  was  thus  adjusted  by  the  settlement  and  which  the  de- 
fendant thus  agreed  to  pay. 

It  was  no  defence  to  this  action  for  the  defendant  to  prove  that  he 
did  not  owe  the  plaintiff  anything.  The  plaintiff  having  made  a  claim 
against  him  and  he  having  disputed  it,  and  the  parties  having  settled 
the  dispute  by  agreeing  upon  the  amount  due  in  s^n  account  stated 
which  the  defendant  promised  to  pay,  that  promise  is  founded  upon  a 
sufficient  consideration  and  can  be  enforced  against  him  although 
he  might  be  able  to  prove  that  nothing  was  in  fact  due  from  him. 
Stewart  v.  Ahrenfeldt,  4  Denio,  189;  Wehrum  v.  Kuhn,  61  N.  Y.  623; 
Feeter  v.  Weber,  78  N.  Y.  334,  337. 

But  the  defendant  further  claims  that  he  made  the  adjustment 
and  promise  and  signed  the  agreement  to  pay  the  plaintiff  under 
duress,  and  hence  that  he  is  not  bound  by  the  agreement.  The  facts 
as  to  the  duress  depend  entirely  upon  the  evidence  of  the  defendant, 
and  it  was,  for  the  Trial  Court,  under  all  the  circumstances  of  the 
case,  to  determine  to  what  extent  such  evidence  was  entitled  to 
credence.  Upon  the  evidence  it  was  a  question  of  fact  whether  the 
agreement  was  executed  in  consequence  of  any  duress  whatever. 
The  Court  could  have  found,  and  we  may  assume  did  find,  that  the 


MOBSB   v.   WOODWOBTH  1129 

only  tlireats  used,  if  any,  were  to  arrest  the  defendant  in  a  civil  action 
for  the  wrong  which  he  had  done  the  plaintiff.  The  negotiations  for 
the  settlement  were  pending  several  days.  The  defendant  was  not 
under  arrest  or  restrained  of  his  liberty  in  any  way.  He  appears  to 
have  been  a  business  man  in  the  full  possession  of  his  faculties,  and 
the  plaintiff  was  an  old  man,  his  uncle.  A  mere  threat  to  sue  the 
defendant  and  to  arrest  him  in  such  suit,  or  by  virtue  of  an  execu- 
tion which  could  be  issued  upon  a  judgment  obtained  therein,  would 
not  be  such  duress  as  would  avoid  a  promise  induced  by  such  threat. 
1  Pars,  on  Cont.  (5th  ed.)  393;  Shephard  v.  Watrous,  8  Caines,  166; 
Farmer  v.  Walter,  2  Edw.  Ch.  601 ;  Knapp  v.  Hyde,  60  Barb.  80. 
When  there  is  no  arrest,  no  imprisonment,  no  actual  force,  and  it  is 
claimed  that  a  promise  was  obtained  by  duress  per  minasj  then 
whether  or  not  the  promise  was  obtained  by  duress  must  usually  be  a 
question  of  faet,  and  the  question  cannot  be  determined  as  one  of  law. 
It  is  not  sufficient  in  such  a  case  to  satisfy  the  Trial  Court  that  the 
threats  were  uttered;  but  it  must  also  be  shown  that  they  constrained 
the  will  of  the  promisor*  and  induced  the  promise.  The  Trial  Court 
in  this  case  was  not  bound  to  believe  the  defendant  when  he  testified 
that  he  made  the  adjustment  witih  the  plaintiff  and  signed  the  agree- 
ment to  pay  him  the  $9000  solely  in  consequence  of  the.  threats. 
Whether  he  did  or  not  was,  under  the  circumstances  disclosed  in  this 
case,  and  from  the  cfaahuster  of  the  evidence  given,  an  inference  of 
fact  with  which  we  have  no  Jurisdiction  to  interfere. 
The  jndgmerU  8K(ndd  be  affirmed. 


MOBSE  V.  WOODWORTH 

« 

In  the  Supreme  Judicial  Court  of  Massachusetts,  1891 

* 

'  [Reported  in  155  Massachusetts,  2^8] 

Knowiaon,  J.  The  only  remaining  exertions  relate  to  the  re- 
quests of  the  defendant  and  the  rulings  of  the  Court  in  regard  to 
dui^ss.'  The  plaintiff  contended  that  he  gave  up  the  note,  and 
signed  the  release  und^- duress  by  threats  of  imprisonment.  The 
question  of  law  involved  is  whether  one  who  believes  and  has  reason 

^  Statement  of  facts  omitted,  and  only  so  much  of  opitiion  given  as  relateB  to 
this  question. — ^Eds. 
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to  believe  that  another  has  committed  a  crime^  and  whO|  by  threats 
of  prosecution  and  imprisonment  for  the  crimes  overcomes  the  will 
of  the  other,  and  induces  him  to  execute  a  contract  which  he  would 
not  have  made  voluntarily,  can  enforce  the  contract  if  the  other  at- 
tempts to  avoid  it  on  the  ground  of  duress. 

Duress  at  the  common  law  is  ot  two  kinds,  duress  by  imprison* 
ment  and  duress  by  threats.  Some  of  the  definitions  of  dure^  per 
minas  are  not  broad  enough  to  include  constraint  by  threats  of  im^ 
prisonment.  Biit  it  is  well  settled  that  threats  of  unlawful  imprison^ 
ment  may  be  made  the  means  of  duress,  as  well  as  threats  of  grievous 
bodily  harm.  The  rule  as  to  dure&s  per  minas  has  now  a  broader  ap* 
plication  than  formerly.  It  is  founded  on  the  principle  that  a  con- 
tract rests  on  the  free  and  voluntary  action  of  the  minds  of  the  parties 
meeting  in  an  agreement  which  is  to  be  binding  upon  them.  If  an 
influence  is  exerted  on  one  of  them  of  such  a  kind  as  to  overcome  his 
will  and  compel  a  formal  assent  to  an  undertaking  when  lie  does 
not  really  agree  to  it,  and  so  to  make  that  appear  to  be  his  act  which 
is  not  bis  but  another's,  imposed  on  him  through  fear,  which  deprives 
him  of  sdf-control,  there  is  no  contract  unless  the  other  deals  with 
him  in  good  faith,  in  ignorance  of  the  improper  inJBuence,  and  in  the 
belief  that  he  is  acting  volimtarily. 

To  set  aside  a  contract  for  duress  it  must  be  shown,  first,  that  the 
will  of  one  of  the  parties  was  overcome,  and  that  he  was  thus  sub- 
jected to  the  power  of  another,  and  thajt  the  means  used  to  induce 
him  to  act  were  of  such  a  kind  as  would  overcome  the  mind  and  will 
of  an  ordinary  person.  It  has  often  been  held  that  threats  of  civil 
suits  and  of  ordinary  proceedings  against  property  are  not  enough, 
because  ordinary  persons  do  not  cease  to  act  voluntarily  on  account 
of  such  threats.  But  threats  of  imprisonment  may  be  so  violent  and 
forceful  as  to  have  that  effect.  It  must  also  be  shown  that  the  other 
party  to  the  contract  is  not,  through  ignorance  of  the  duress  or  for 
any  other  reason,  in  a  position  which  entitles  him  to  take  advantage 
of  a  contract  made  under  constraint  without  voluntary  assent  to  it. 
If  he  knows  that  means  have  been  used  to  overcome  the  will  of  him 
with  whom  he  is  dealing,  so  that  he  is  to  obtain  )a  formal  agreement 
which  is  not  a  real  agreement,  it  is  against  equity  and  good  conscience 
for  him  to  become  a  party  to  the  contract,  and  it  is  unlawful  for  him 
to  attempt  to  gain  a  benefit  from  such  an  influence  improperly  ex- 
erted. 

A  contract  obtained  by  duress  of  unlawful  in^prisonment  is  void- 
able.   And  if  the  imprisonment  is  xmder  legal  process  in  r^^ular  form, 
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it  is  nevertheless  unlawful  as  against  one  who  procured  it  improperly 
for  the  puipose  of  obtaining  the  execution  of  a  contract;  and  a  con* 
tract  obtained  by  means  of  it  is  voidable  for  duress.  So  it  has  been 
said  that  imprisonment  under  a  legal  process  issued  for  a  just  cause 
is  duress  that  will  avoid  a  contract  if  such  imprisonment  is  unlaw*- 
fully  used  to  obtain  the  contract.  Richardson  v.  Duncan,  3  N.  H. 
508.  See  also  Foshay  v.  Ferguson,  6  Hill,.N.  Y.  164;  United  States 
V.  Huckabee,  16  Wall.  414,  431 ;  Miller  v.  Miller,  68  Penn.  St.  486: 
Walbridge  v.  Arnold,  21  Conn.  424;  Wood  v.  Graves,  144  Mass.  366, 
and  cases  cited. 

It  has  sometimes  been  held  that  threats  of  imprisonment,  to  con- 
stitute duress,  must  be  unlawful  imprisonment.  But  the  question 
is  whether  the  threat  is  of  imprisonment  which  will  be  imlawful  in 
reference  to  the  conduct  of  the  threatener  who  is  seeking  to  obtain 
a  contract  by  his  threat.  Imprisonment  that  is  suffered  through  the 
execution  of  a  threat  which  was  made  for  the  purpose  of  forcing  a 
guilty  person  to  enter  into  a  contract  may  be  lawful  as  against  the 
authorities  and  the  public,  but  unlawful  as  against  the  threatener, 
when  considered  in  reference  to  his  effort  to  use  for  his  private  benefit 
processes  provided  for  the  protection  of  the  public  and  the  punish- 
ment of  crime.  One  who  has  overcome  the  mind  and  will  of  another 
for  his  own  advantage,  under  such  circumstances,  is  guilty  of  a  per- 
version and  abuse  of  laws  which  were  made  for  another  purpose,  and 
he  is  in  no  ix>sition  to  claim  the  advantage  of  a  formal  contract  ob- 
tained in  that  way,  on  the  ground  that  the  rights  of  the  parties  are 
to  be  determined  by  their  language  and  their  overt  acts,  without 
reference  to  the  influences  which  moved  them.  In  such  a  case,  there 
is  no  reason  why  one  should  be  bound  by  a  contract  obtained  by 
force,  which  in  reality  is  not  his,  but  another's. 

We  are  aware  that  there  are  cases  which  tend  to  support  the  con- 
tention of  the  defendant.  Harmon  v.  Harmon,  61  Maine,  227; 
Bodine  v.  Morgan,  10  Stew.  426,  428;  Landa  v.  Obert,  46  Texas, 
639;  Knapp  v.  Hyde,  60  Barb.  80.  But  We  are  of  opinion  that  the 
view  of  the  subject  heretofore  taken  by  this  Court,  which  we  have 
followed  in  this  opinion,  rests  on  sound  principles,  and  is  in  conform- 
ity with  most  of  the  recent  decisions  in  such  cases,  both  in  EIngland 
and  America.  Hackett  v.  King,  6  Allen,  68;  Taylor  v.  Jaques,  106 
Mass.  291;  Harris  v.  Carmody,  131  Mass.  61;  Bryant  v.  Peck  & 
Whipple  Co.,  164  Mass.  460;  WUlianis  v.  Bayley,  L.  R.  1  H.  L..  200; 
S.  C.  4  Giff.  638,  663,  note;  Eadie  v.  Slimmon,  26  N.  Y.  9;  Adams  v. 
Irving  National  Banki  116  N.  Y.  606;  Foley  v.  Greene,  14  R.  I.  618; 
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Sharon  v.  Gager,  46  Conn.  189;  Bane  v.  Detrick,  52  111.  19;  Fay  ▼. 
Oatley,  6  Wis.  42. 

We  do  not  intimate  that  a  note  given  in  consideration  of  money 
^nbezzled  from  the  payee  can  be  avoided  on  the  ground  of  duress, 
merely  because  the  fear  of  arrest  and  imprisonment,  if  he  failed  to 
pay,  was  one  of  the  inducements  to  the  embezzler  to  make  the  note: 
But  if  the  fact  that  he  is  liable  to  arrest  and  imprisonment  is  used  as 
a  threat  to  overcome  his  will  and  compel  a  settlement  which  he  would 
not  have  made  voluntarily,  the  case  is  different.  The  question  in 
every  such  case  is,  whether  his  liability  to  imprisonment  was  used 
against  him,  by  way  of  a  threat,  to  force  a  settlement.  If  so,  the 
use  was  improper  and  unlawful,  and  if  the  threats  were  such  as  would 
naturally  overcome  the  mind  and  will  of  an  ordinary  man,  and  if  they 
overcame  his,  he  may  avoid  the  settlement.  The  rulings  and  refusals 
to  rule  were  correct. 

Exceptions  overruled,^ 


THOMPSON  V.  NIGGLEY 

In  the  Supreme  Court  of  Kansas,  1894 
[Reported  in  53  Kansas,  664] 

Action  by  Thompson  and  another  against  Niggley  and  wife  to 
recover  on  a  note  and  mortgage.  Judgment  for  the  defendants  at 
the  February  Term,  1890.   The  plaintiffs  bring  the  case  here. 

Allen,  J.  N.  B.  Thompson  and  H.  F.  Talbot,  as  partners,  brought 
suit  on  a  note  executed  by  Michael  Niggley  and  Fannie  Niggley,  his 
wife,  for  $1250,  payable  to  Rudolph  Summers,  and  to  foreclose  mort- 
gages given  to  secure  the  same.  The  plaintiffs  claimed  to  be  pur- 
chasers of  the  note  and  mortgages  from  Sununers.  The  defendants, 
in  their  answer,  admit  the  execution  of  the  note  and  mortgages, 
but  allege  that  they  were  without  con»deration,  and  were  obtained 
by  fraud  and  duress.  It  appears  that  Michael  Niggley  kept  a 
billiard  saloon  in  Waterville;  that  late  one  evening,  as  he  was  tak- 
ing his  cash  from  bis  money  drawer,  preparatory  to  closing  up  for 
the  night,  be  had  a  revolver  out,  which  accidentally  went  off,  hitting 
Summers.  Summers,  though  seriously  hurt,  recovered  so  as  to  be 
able  to  get  about.  Some  friends  of  his  soon  after  talked  to  Niggley 
^  C/.  aty  Nat.  Bk.  v.  Kusworm  (1894),  88  Wis.  188.— Eds. 
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about  a  settlement  of  Summers^s  claim  for  damages  growing  out  of 
the  injury.  On  the  day  on  which  the  note  and  mortgages  were  exe- 
cuted, friends  of  Summers  again  approached  Niggley  with  reference 
to  a  settlement,  telling  him  that,  if  charges  were  preferred  against 
him  for  selling  whiskey,  they  would  have  to  swear  against  him.  They 
induced  Niggley  to  go  with  them  to  the  office  of  one  Griffiths,  who 
acted  as  attorney  for  Sunmiers.  While  there,  there  was  further  talk 
about  a  settlement  of  Summers's  claim.  Summers  and  several  of  his 
friends  were  present.  They  kept  Niggley  there  and  sent  for  his  wife, 
who  left  a  very  sick  child  and  went  to  Griffiths'  room.  Griffiths 
threatened  to  prosecute  Niggley  for  selling  whiskey  if  he  did  not  ac- 
cede to  his  demands  and  execute  the  note  and  mortgages  sued  on. 
The  case  was  submitted  to  a  jury,  who  rendered  a  general  verdict  in 
favor  of  the  defendants,  and  also,  in  anl^wer  to  special  questions, 
found  that  the  signatures,  both  of  Niggley  and  his  wife,  were  ob- 
tained by  duress,  and  through  fear  of  criminal  prosecution.  Niggley 
himself  testified  on  the  witness  stand  that  he  had  been  selling  liquor 
in  violation  of  law. 

The  principal  question  discussed  in  the  briefs  is,  whether  a  charge 
of  duress  can  be  maintained  by  showing  threats  to  prosecute  a.  person 
for  an  offence  of  which  he  is  in  fact  guilty.  It  does  not  appear  that 
any  complahit  had  been  filed  against  Niggley,  nor  was  there  any  pre- 
tence that  process  had  been  issued  for  his  arrest.  Long  lists  of  au- 
thorities are  cited  by  counsel  on  both  sides  for  the  purpose  of  showing 
the  rules  that  have  been  declared  by  the  various  courts  as  to  what  con- 
stitutes duress.  It  is  impossible  to  extract  from  the  cases  any  complete 
definition  which  has  been  uniformly  adhered  to.  There  are  cases  hold- 
ing that  mere  threats  of  criminal  prosecution,  when  no  warrant  has 
been  issued,  do  not  constitute  duress.  Higgins  v.  Brown,  78  Me.  473; 
Harmon  v.  Harmon,  61  Me.  227;  Buchanan  v.  Sahlein,  9  Mo.  App. 
552.  This  Court,  however,  held,  in  the  case  of  National  Bank  v. 
Croco,  46  Kas.  620,  that 

"If  the  creditor  operated  upon  the  fears  of  the  husband  by  threats 
of  arrest  and  imprisonment,  believed  by  him  to  be  imminent,  and  thus 
overcame  his  will,  and  through  fear  and  undue  influence  compelled 
him  to  sign  the  mortgage,  the  signature  is  not  binding;  and  if  the  wife 
was  induced  to  execute  the  mortgage  from  fear  excited  by  threats 
made  to  her  by  the  creditor  of  an  illegal  criminal  prosecution  against 
her  husband,  the  instrument  thus  obtained  will  not  be  binding  upon 
her.'* 

This  case  settles  the  question  as  to  the  necessity  that  a  prosecution 
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should  have  been  actually  oomineiiced  in  order  to  establish  duress, 
but  does  not  touch  the  point  presented  here,  as  to  whether  duress  can 
be  predicated  on  threats  of  a  lawful  arrest  and  prosecution.  It  ap- 
pears from  the  testimony  of  Niggley  himself  that  he  was  guilty  of  the 
offences  for  which  he  was  threatened  with  prosecution,  and  the  duress 
consisted  mainly,  if  not  entirely,  in  the  fears  excited  in  the  mind  of 
the  defendant  by  threats  of  sucl)  prosecution.  There  are  many  cases 
holding  that  the  threat  of  a  lawful  arrest  does  not  constitute  duress  in 
such  sense  as  to  discharge  the  person  threatened  from  liability  on  a 
contract  which  he  has  been  induced  to  sign  by  means  of  such  threats. 
Nealley  v.  Greenough,  26  N.  H.  325;  Compton  v.  Bank,  96  111.  301; 
Eddy  V.  Herrin,  17  Me.  339;  Clark  v.  Tumbull,  47  N.  J.  L.  265; 
Mundy  v.  Whittemore,  15  Neb.  647;  Sanford  v.  Somborger,  26  Neb. 
295.    For  other  cades,  see  6  Am.  &  Eng.  Encyc.  of  Law,  p.  64,  et  seq. 

We  have  examined  a  great  number  of  cases  declaring  this  doctrine, 
in  all  of  which  it  appeared  that  the  threat  made  was  of  a  prosecution 
for  the  particular  matter  for  which  payment  or  settlement  was  sought. 
In  many  of  the  older  cases,  as  well  as  in  some  of  the  later  ones,  the 
arrest  threatened  was  on  process  issued  or  to  be  issued  in  a  civil  ac- 
tion for  the  collection  of  the  plaintiff's  demand.  In  this  case,  the 
threats  made  were  of  a  prosecution  for  offences  in  no  wise  connected 
with  Sunmiers's  claim.  The  facts  that  Niggley  was  guilty  of  violations 
of  the  law  of  the  State,  and  that  Summers,  his  attorney  and  friends 
knew  of  the  facts  showing  his  guilt  themselves,  and  were  witnesses 
to  the  unlawful  sales  of  liquor,  were  used  as%  menace  to  drive  Niggley 
into  a  settlement  of  Summers's  claim.  The  Court  of  Appeals  of  New 
York  expressly  denies  the  doctrine  that  the  threat  must  be  of  an  un- 
lawful arrest.  In  Adams  v.  National  Bank,  33  N.  E.  Rep.  7,  it  was 
held,  ''that  money  paid  by  a  wife  in  settlement  of  her  husband's  debt, 
upon  the  threat  by  the  creditor  to  arrest  the  husband  if  the  debt  was 
not  paid,  may  be  recovered  back,  though  there  was  lawful  ground  for 
arresting  the  husband."  The  case  of  Schoener  v.  Lesseaur,  13  N.  R 
Rep.  741,  also  holds  that  duress  may  be  exercised  through  threats  of 
prosecution  for  an  offence  of  which  the  party  is  actually  g^lty.  See, 
also,  Johnson  v.  Zuschlag,  34  Tex.  371;  Taylor  v.  Jacques,  106  Mass. 
291 ;  Davis  v^  Luster,  64  Mo.  43.  In  Seiber  v.  Price,  26  Mich.  522,  it 
was  said: 

''An  arrest  by  a  legal  warrant  on  a  criminal  charge,  to  compel  the 
satisfaction  of  a  mere  private  civil  demand,  is  a  misuse  of  process,  a 
fraud  upon  the  law,  and  an  illegal  arrest,  as  respects  the  party  who 
knowingly  and  purposely  perverts  the  machinery  of  the  law  in  that 
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way.  And  papers  obtained  under  the  pressure  of  such  a  proceeding 
by  the  party  promoting  it  are  at  least  voidable  as  against  him,  at  the 
election  of  the  party  thus  constrained  to  make  them." 

Summers  clearly  bad  no  right  to  make  use  of  his  knowledge  of  the 
guilt  of  Niggley  to  force  him  to  settle  his  demand.  The  jury  have 
found  that  it  was  the  threats  and  fear  of  their  being  carried  into  exe* 
cution  that  caused  Niggley  and  his  wife  to  yield  to  Summers's  demand 
and  execute  the  note  and  mortgages  in  question,  thus  encumbering 
their  homestead  to  the  amount  of  11250.  If  in  this  case  the  only 
threats  used  were  those  of  prosecution  for  the  shooting,  the  cases  cited 
by  plaintiffa  would  be  more  strictly  in  point. 

We  are  not  inclined  to  encourage  a  resort  to  such  pressure  as  was 
used  in  this  instance  to  compel  the  settlement  of  private  demands. 
Neither  Summers  nor  his  friends  had  any  right  whatever  to  agree  to 
abstain  from  prosecuting  Niggley  for  any  offence  he  had  in  fact  com- 
mitted, and  while  in  this  case  there  is  no  showing  of  an  agreement  on 
their  part  to  abstain  from  such  prosecutions,  or  to  withhold  evidence 
within  their  knowledge,  they  impliedly  held  out  the  hope  that,  if 
Niggley  yielded  to  Summers's  demand,  he  would  not  be  troubled  with 
the  criminal  charges.  Under  the  facts  disclosed  by  the  testimony,  it 
would  appear  that  Summers  had  a  valid  claim  against  Niggley  for 
damages,  which  he  had  a  right  to  prosecute  in  Court  if  he  failed  to  ob* 
tain  settlement  otherwise,  but  he  had  no  claim  to  security  on  Niggley's 
homestead,  nor  could  he  by  any  legal  proceeding  have  compelled  Mrs. 
Niggley  to  relinquish  her  rights  thereto.  This  action,  being  founded 
wholly  on  the  instruments  obtained  by  duress,  could  not  be  main- 
tained if  ^brought  by  Summers.  The  acknowledgments  of  the  mort* 
gages  were  taken  by  Thompson,  one  of  the  plaintiffs  in  the  case,  who 
claims  as  assignee  of  Summers,  and  it  appears  from  the  testimony 
that  he  came  into  the  room  where  the  instruments  were  executed,  and 
was  informed  of  sufficient  facts  to  at  least  put  him  on  inquiry,  if  not 
to  fully  apprise  him  of  what  had  been  done.  It  is  not  seriously  con- 
tended that  the  plaintiffs  were  innocent  purchasers  of  the  note. 

As  the  charge  of  the  Court  was  substantially  in  accord  with  the 
views  hereinbefore  expressed,  and  as  the  jury  found  explicitly  in  favor 
of  the  defendants  upon  the  question  of  duress,  we  think  no  error  ap- 
pears m  the  instructions.  We  have  also  examined  all  the  rulings  of 
the  Court  as  to  the  admissibility  of  evidence  to  which  attention  is 
called  in  the  brief,  but  find  no  material  error  there.  Under  the  issue 
presented,  the  exclusion  of  the  evidence  of  Doctor  Humphrey  ville,  as 
to  the  extent  and  diaraoter  of  the  injury  sustained  by  Summers,  was 
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immaterial.  If  this  were  an  action  between  Summers  and  Michael 
Niggley  to  recover  damages  for  the  injury,  the  evidence  might  be  ma- 
terial, but  this  is  a  case  to  which  Summers  is  not  a  party,  and  which 
is  founded  solely  on  written  instruments.  The  plaintiffs  must  stand 
or  fall  by  them  alone.  We  perceive  no  substantial  error  in  the  record, 
and  the  judgment  is  affirmed. 
All  the  Justices  concurring. 


OREGON  PACIFIC  RAILROAD  CO.  v.  FORREST 

In  the  Court  of  Appeals  of  New  York,  1891 

• » 

[Reported  in  128  New  York,  83] 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme  Court 
in  the  first  judicial  department,  entered  upon  an  order  made  May  23d, 
1890,  which  affirmed  a  judgment  in  favor  of  defendant,  entered  upon 
a  verdict  directed  by  the  Court. 

Earl,  J.  This  action  was  brought  against  the  executors  of  Cor- 
nelius K.  Garrison  to  recover  the  ix>ssession  of  100  first  mortgage 
bonds  issued  by  the  plaintiff,  of  which  it  claims  to  be  the  owner  and 
entitled  to  the  immediate  possession.  It  is  alleged  in  the  complaint 
that  the  plaintiff  on  or  about  October  1st,  1887,  duly  demanded  of 
the  defendants  the  delivery  to  it  of  the  bonds,  and  that  the  de- 
fendants had  failed  and  refused  to  deliver  the  same,  or  any  of  them 
to  it;  and  relief  is  prayed  that  the  defendants  may  be  adjudged  to 
deliver  to  the  plaintiff  the  bonds,  or  that  it  may  have  judgment  for 
$202,500,  in  case  a  delivery  cannot  be  had,  together  with  its  damages 
and  costs.  The  answer  put  in  issue  the  plaintiff's  right  and  title  to  the 
bonds,  and  claimed  that  the  defendants  were  entitled  to  hold  and 
possess  the  same  under  an  agreement  between  it  and  their  testator, 
made  on  or  about  August  13th,  1881. 

The  material  facts  are  as  follows:  On  June  13th,  1881,  the  plaintiff 
and  Cornelius  K.  Garrison  entered  into  a  contract,  under  seal,  by 
which  Garrison  agreed  to  purchase  5000  tons  of  English  steel  rails, 
deliverable  in  San  Francisco  at  as  early  a  day  as  reasonably  practi- 
cable, and  agreed  to  sell  and  deliver  to  the  plaintiff  the  rails  so  bought 
upon  arrival  there  of  each  shipment  upon  receiving  in  cash  the  actual 
cost  to  him  of  the  rails  and  the  -further  sum  of  $100,000  in  the  first 
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mortgage  bonds  of  the  plainti£f;  and  be  agreed  to  furnish  the  necessary 
fish-plates,  bolts,  nuts,  spikes  and  fittings  for  the  rails,  deliverable  in 
San  Francisco  at  the  same  time  with  the  raib,  and  sell  and  deliver 
the  same  to  the  plaintiff  }Jtpon  the  arrival  of  each  shipment  at  that 
place  at  the  net  cost  to  him.  And  it  agreed  to  purchase  from  him  the 
rails,  fish-^plates,  bolts,  nuts,  spikes  and  fittings  upon  arrival  of  each 
shipment  at  San  Francisco,  and  pay  for  the  same  in  cash  and  bonds 
as  provided.  It  also  agreed  to  deposit  with  Garrison,  as  a  guarantee 
for  the  performance  of  the  agreement  on  its  part,  3000  of  its  first  mort- 
gage bonds  for  $1000  each,  100  of  which  bonds  he  was  to  retain,  and 
he  was  to  hold  the  remaining  2900  bonds  until  it  had  taken  and  paid 
for  the  rails,  fish-*plates,  etc.,  in  full,  including  interest  and  all  proper 
charges,  provided  that  it  might  withdraw  any  part  of  the  bonds  upon 
paying  to  Garrison  60  per  cent  of  their  par  value.  It  further  agreed 
to  give  to  Garrison  the  same  bonus  in  its  full-paid  stock  upon  the  100 
bonds  that  he  was  to  retain  that  he  would  be  entitled  to  pro  raia  with 
the  most  favored  purchaser  of  any  of  its  bonds.  Garrison  was  also 
to  loan  to  it  an  amount  equal  to  the  difference  between  the  cost  to 
him  of  the  rails,  fish-plates,  etc.,  and  $200,000,  the  bonds  deposited 
with  him  being  held  as  security  for  such  loan;  and  it  agreed  to  pur- 
chase from  Garrison  the  100  bonds  mentioned,  together  with  their 
pro  rata  of  stock,  and  pay  him  therefor  $100,000  at  any  time  he  might 
elect  to  sell  the  same  to  it.  In  pursuance  of  that  contract  the  3000 
bonds  were  delivered  to  Gajrrison,  and  he  thus  became  obligated  to 
furnish  the  steel  rails,  fish-plates,  etc.,  as  provided.  It  appears  in 
evidence  that  these  rails  were  expected  to  be  purchased,  and  that 
they  could  only  at  that  time  be  purchased  in  England,  and  that  they 
were  to  be  shipped  from  that  country  by  vessels  to  San  Francisco. 
The  negotiations  in  reference  to  the  agreement  and  its  performance 
were  conducted  mainly  between  Mr.  Hogg,  the  president  of  the  plain- 
tiff, and  Cornelius  K.  Garrison  and  W.  R.  Garrison,  his  son  and  gen- 
eral agent.  Fjigliah  steel  rails  were  easily  purchasable  in  E^ngland  in 
the  summer  of  1881,  but  it  was  difficult  to  get  steamers  to  transport 
them  to  San  Francisco.  Cornelius  K.  Garrison  died  on  May  1st,  1885, 
and  W.  R.  Garrison  died  on  July  1st,  1882;  and  this  action  was  com- 
menced on  October  Ist,  1887,  and  the  only  person  then  living  who 
had  personal  acquaintance  with  the  main  facts  out  of  which  the 
plaintiff's  alleged  cause  of  action  arose  was  Hogg,  who  was  its  main 
witness  upon  the  trial. 

It  appears  that  on  July  21st,  1881,  the  plaintiff  received  back  from 
Garrison  400  of  the  bonds  referred  to  in  the  agreement,  but  for  what 
72 
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cause  or  tipon  what  oonsideratioii  they  were  surrendered  by  Qamaan 
to  it  does  not  appear.  The  evidence  tends  strongly  to  show  that 
during  the  two  months  after  the  execution  of  the  contract.  Garrison 
did  very  little,  if  anything,  toward  its  performance.  It  does  not  ap- 
pear  that  he  had  purchased  any  rails  or  that  he  had  made  any  ^ort 
to  purchase  any,  or  to  procure  vessels  to  transport  the  rails  when 
purchased.  It  does  am>ear  that  Hogg,  on  behalf  of  the  plaintiff,  from 
time  to  time,  uiged  performance  of  the  contract,  and  that  finally 
about  August  1st  Hogg,  on  behalf  of  the  plaintiff  and  upon  credit  fur* 
nished  by  him,  purchased  the  rails.  On  August  13th  he  notified  Garri- 
son that  he  had  purchased  them,  and  he  then  claimed  that  Garrison 
had  broken  the  contract  with  the  plaintiff  and  that  he  should  hold  him 
responsible,  and  he  then  demanded  the  surrender  of  the  balance  <rf  the 
bonds  remaining  in  the  hands  of  Garrison.  He  refused  to  surrender  any 
of  the  bonds  unless  it  consented  that  he  should  have  the  100  bonds 
which  he  was  entitled  to  imder  the  contract,  and  threatened  to  re- 
tain all  the  bonds  imlees  it  would  consent  to  surrender  the  100.  There- 
uix>n  there  was  a  proposition  from  one  of  the  parties  to  the  other 
that  the  contract  of  June  13th  should  be  cancelled  and  surrendered, 
and  that  Garrison  should  have  and  return  100  of  the  bonds  upon  sur^ 
rendering  the  remainder  thereof. 

The  by-laws  of  the  plaintiff  provided  for  an  executive  conunittee 
who  should  possess,  and  exercise  by  a  majority  of  its  members,  all 
the  powers  and  duties  of  the  board  of  directors  when  the  board  was 
not  in  session;  and  at  a  meeting  of  the  executive  committee  held  on 
August  13th,  the  president  was  authorized  to  n^otiate  with  Garri- 
son for  the  cancellation  and  abrogation  of  the  contract  existing  be- 
tween him  and  the  plaintiff,  and  to  close  the  transaction  on  the  terms 
proposed,  in  his  discretion.  It  will  be  observed  that  in  the  negotia- 
tions between  Hogg  and  Garrison  both  parties  acted  upon  the 
supposition  that  the  contract  of  June  13th  was.  in  force,  and  the 
resolution  of  the  executive  oonmiittee  recognized  that  contract  as 
existing. 

In  pursuance  of  the  authority  thus  conferred  upon  him,  Hogg  en- 
tered into  the  following  agreement  with  Garrison: 

''For  and  in  consideration  of  one  hundred  thousand  dollars  in 
bonds  of  the  Oregon  Pacific  Railroad  Co.  and  six  hundred  shares  full- 
paid  stock  (the  receipt  whereof  is  hereby  acknowledged)  paid  by  the 
Oregon  Pacific  R.  R.  to  C.  E.  Garrison,  the  within  agreement  is 
hereby  cancelled  and  satisfied,  and  the  Oregon  Pacific  R.  R.  Co. 
hereby  acknowledges  the  receipt  of  twenty-five  hundred  bonds  of 
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one  thousand  dolIarB  each,  being  the  remaiilder  of  the  three  thousand 
bonds  maitioned  in  the  agreement  hereto  annexed." 

Thereupon  the  agreement  of  June  13th  was  cancelled,  and  Garri- 
son surrendered  to  the  plaintiff  the  remainder  of  the  bonds,  after 
retaining  the  100  to  which  he  was  entitled  under  the  agreement. 
It  paid  to  Garrison  and  his  assignee  and. his  executors,  after  his  death, 
the  semi-annual  interest  coupons,  the  last  being  paid  two  days  after 
Hie  conunencement  of  this  action. 

The  plaintiff  bases  its  right  to  recover  these  bonds  upon  the  f  ollow* 
ing  grounds:  First,  that  the  agreement  of  August  13th,  1881,  sur- 
rendering the  bonds  to  Garrison,  was  without  consideration  and  there- 
fore void;  and,  second*  that  the  contract  was  invalid  for  having  been 
obtained  by  Garrison  through  duress. 

As  to  the  first  ground:  l*his  was  an  executed  agreement,  and  there 
is  authority  for  saying  that  it  was  valid  without  any  ppnsideration. 
In  Bishop  on  Contracts,  §  81,  it  is  said:  ''Though  a  contract  is  with- 
out consideration,  yet  if  it  is  voluntarily  and  with  full  knowledge  of 
the  facts  executed,  the  property  in  the  thing,  whether  money  or  a 
chattel,  is  transferred,  and  it  cannot  be  reclaimed.  So  that  a  con- 
sideration is  not  an  essential  part  of  an  executed  contract.''  And  so 
it  was  substantially  held  in  Maxwell  v.  Graves,  59  Iowa,  613. 

But  it  is  not  needful  to  go  so  far  in  this  case.  It  is  quite  clear  that, 
upon  the  facts  as  they  now  appear  (cmd  assuming  that  they  all  ap- 
pear). Garrison  could  not  have  maintained  an  action  against  the 
plaintiff  based  upon  the  contract  of  June  13th,  for  the  reason  that 
he  had  failed  to  perform  the  same  on  his  part.  There  was  rocnn,  how- 
ever, for  a  claim,  on  his  part,  that  the  contract  was  still  in  force,  and 
that  on  August  13th  he  was  still  able  to  perform  the  same  and  to  dis- 
charge the  obligations  thereof.  It  does  not  appear  that,  down  to 
that  time,  the  plaintiff  had  made  any  formal  demand  for  the  perform- 
ance of  the  contract,  or  had  notified  him  that,  in  case  he  did  not  per- 
form, it  would  regard  the  contract  a^  at  an  end.  Without  giving  him 
such  a  notification  its  president  had,  some  two  weeks  before  that 
time,  made  other  arrangements  for  obtaining  the  rails,  and  on  Au- 
gust 13th  notified  him  tiiat  the  plaintiff  would  hold  him  responsible 
for  not  performing  his  contract.  He  refused  to  assent  to  the  nullifi- 
cation or  cancellation  of  the  contract  of  June  13th,  unless  the  plain- 
tiff would  surrender  to  him  100  of  the  bonds  in  his  possession,  and 
for  the  piurpose  of  procuring  a  cancellation  of  the  agreement  and  the 
suirr^ider  by  Garrison  to  it  of  the  remainder  of  the  bonds,  it  entered 
into  the  agreement  of  August  13th;  and  -the  cancellation  of  the  first 
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agreement  and  the  mutual  release  of  the  parties  ther^om  furnished 
ample  consideration  for  the  contract  of  August  13th.  Bishop  on 
Contracts,  §68;  Cutter  v.  Cochrane,  116  Mass.  408;  Rollins  v. 
Marsh,  128  Mass.  116;  Perry  v.  Buckman,  33  Vermont,  7;  Delacroix 
V.  Bulkley,  13  Wend.  76;  White  v.  Hoyt,  73  N.  Y.  505;  Tice  v.  Zins- 
ser,  76  N.  Y.  549;  McCreery  v.  Day,  119  N.  Yi  1;  Manufacturing  Co. 
V.  Bradley,  105  U.  S.  175.  In  Cutter  v.  Cochrane,  it  is  said:  "An 
agreement  to  rescind  a  previous  contract  imports  that,  until  it  is 
rescinded,  it  is  recognized  by  both  parties  as  subsisting  and  binding. 
The  rescinding  of  a  previous  contotct  containing  mutual  stipulations 
is  a  release  by  each  party  to  the  other.  The  release  of  one  is  the  con- 
sideration for  the  release  of  the  other,  and  the  mutual  releases  form 
the  consideration  for  the  new  promise,  and  are  sufficient  to  give  it 
full  legal  eflfect." 

Therefore,  taking  into  view  all  the  evidence,  we  see  no  reason  to 
doubt  that  the  contract  of  August  13th  surrendering  the  100  bonds 
to  Garrison  was  based  upon  a  sufficient  consideration. 

As  to  the  second  ground  upon  which  the  plaintiff  bases  its  action, 
to  wit,  that  the  contract  of  August  13th  was  invalid  because  it  was 
procured  from  it  by  duress,  and  that  the  bonds  were  coerced  from  it 
by  a  threat  on  the  part  of  Garrison  that  he  would  not  deliv^  to  it 
any  of  the  bonds  held  by  him  unless  the  100  bonds  were  surrendered 
to  him,  we  have  to  say:  A  contract  obtained  by  duress  is  not  ordinarily 
void  but  merely  voidable,  and  it  may  be  subsequently  ratified  and 
confirmed.  Doolittle  v.  McCullough,  7  Ohio  State,  299;  Lyon  v. 
Waldo,  36  Mich.  345.  In  1  Parsons  on  Contracts  (7th  ed.),  446,  it  is 
said:  ''A  contract  made  under  duress  is  not,  strictly  speaking,  void, 
but  only  voidable,  because  it  may  be  ratified  and  affirmed  by  the 
party  upon  whom  the  duress  was  practised."  In  1  Addison  on  Con- 
tracts (Morgan's  edition),  454,  it  is  said:  ''Any  agreement  made 
under  improper  pressure  is  voidable.  If  a  person  having  been  con- 
strained by  duress  to  make  a  contract,  afterward  voluntarily  acts 
upon  it,  he  thereby  affirms  its  validity  and  loses  the  right  to  avoid 
it.''  In  Chitty  on  Contracts  (11th  Am.  ed.,  273)  it  is  said:  "Clearly 
a  contract  made  under  duress  would  be  available  in  favor  of  the 
parties  suffering  the  duress  and  against  the  party  affected  by  the 
same.  *  *  *  And  so  by  our  law  a  man  who  has  entered  into  a 
contract  under  duress  may  either  affirm,  or  avoid  such  contract  after 
the  duress  has  ceased."   See  also  Bishop  on  Contracts,  §  278. 

The  facts  constituting  the  duress  were  immediately  known  to  the 
plaintiff,  and  it  was  its  duty  to  act  promptly  in  repudiatmg  the  agree* 
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ment  which  it  had  been  induced  to  enter  into  by  duress.  Instead  of 
so  doing  it  never  repudiated  the  agreement  imtil  it  comm^iced  this 
action,  more  than  six  years  after  the  agreement  of  August  13th  had 
been  entered  into  and  the  bonds  had  been  surrendered  to  Garrison; 
and  during  all  that  time  down  to  the  commencement  of  this  action  it 
paid  the  semi-annual  interest  coupons  upon  the  bonds.  Even  if  it 
was  induced  to  pay  the  interest  during  the  lifetime  of  Garrison  by 
promises  on  his  part  to  extend  financial  aid  in  other  ways  to  the  plain- 
tiff, the  conduct  of  the  plamtiff  was,  nevertheless,  a  complete  and 
express  ratification  of  the  agreement  of  August  13th.  If  it  surren- 
dered its  right  to  repudiate  that  agreement  on  account  of  duress  it 
should  have  taken  its  remedy  by  holding  Garrison  to  the  agreement 
he  made  with  it  for  financial  aid;' but  it  continued  to  pay  the  interest 
upon  these  bonds  for  several  years  after  Garrison  had  failed  to  keep 
the  alleged  promise  he  had  made  for  financial  aid  to  the  plaintiff  and 
after  all  efforts  and  negotiations  in  that  direction  had  ceased.  During 
several  years  prior  to  the  commencement  of  this  action  the  payment 
of  interest  upon  these  bonds  was  entirely  volimtary.  It  thus  em- 
phatically and  repeatedly  acknowledged  the  defendants'  title  to  the 
bonds,  and  when  this  action  was  commenced  it  was  too  late  to  claim 
that  they  had  been  obtained  by  duress.  One  entitled  to  repudiate  a 
contract  on  the  groimd  of  duress  should,  like  one  who  attempts  to 
repudiate  a  contract  on  the  groimd  of  fraud,  act  promptly.  Schiffer 
V.  Dietz,  83  N.  Y.  300;  Gould  v.  Cayuga  County  Nat.  Bank,  86  N.  Y. 
82;  Baird  v.  Mayor,  etc.,  96  N.  Y.  667;  Bruce  v.  Davenport,  3  Keyes, 
472. 

There  was,  therefore,  no  error  at  the  trial  term  in  directing  a  ver- 
dict for  the  defendants.  The  essential  facts  upon  which  the  defence 
existed  were  not  in  dispute.  Our  conclusion,  therefore,  is  that  it  ap- 
pears upon  the  undisputed  evidence  that  the  contract  of  August  13th, 
1881,  was  based  upon  a  sufficient  consideration,  and  that  if  it  was 
obtained  by  duress  it  was  subsequently  ratified  and  confirmed. 

The  judgmerUshauMyther^in'e,  be  affirmed  with  coata^ 


PART  IV 

THE  STATUTE  OF  FRAUDS 

CHAPTER  XV 

THE  STATUTE  OF  FRAUDS  AS  AFFBCTINQ  CONTBACTB 

29  Chas.  II,  Ch.  3  (1676).  IV.  And  be  it  further  enacted  by  the 
authority  aforesaid,  That  from'  and  after'the  said  four  and  twentieth 
day  of  June  no  action  stiail  be  brought  whereby  to  charge  any  executor 
or  administrator  upon  any  special  promise,  to  answer  damages  out 
of  his  own  estate;  (2)  or  whereby  to  charge  the  defendant  upon  any 
special  promise  to  answer  for  the  debt,  default  or  miscarriages  of  an- 
other person;  (3)  or  to  charge  any  person  upon  any  agreement  made 
upon  consideration  of  marriage;  (4)  or  upon  any  contract  or  sale  of 
lands,  tenements  or  hereditaments,  or  any  interest  in  or  concerning 
them;  (5)  or  upon  any  agreement  that  is  not  to  be  perfotmed  within 
the  space  of  one  year  from  the  making  thereof;  (6)  unless  the  agree- 
ment upon  which  such  action  shall  be  brought,  or  some  memorandum 
or  note  thereof,  shall  be  in  writing,  and  signed  by  the  party  to  be 
charged  therewith,  or  some  other  perspn  thereunto  by  him  lawfully 
authorized.  XVII.  And  be  it  further  enacts  by  the  authority  afore- 
said, That  from  and  after  the  said  four  and  twentieth  day  of  June  no 
contract  for  the  sale  of  any  goods,  wares  and  merchandises,  for  the 
price  of  ten  pounds  sterling  or  upwards,  shall  be  allowed  to  be  good, 
except  the  buyer  shall  accept  part  of  the  goods  so  sold,  and  actually 
receive  the  same,  or  give  something  in  earnest  to  bind  the  bargain,  or 
.in  part  of  payment,  or  that  some  note  or  memorandum  in  writing  of 
the  said  bargain  be  made  and  signed  by  the  parties  to  be  ctiatged  by 
such  contract,  or  their  agents  thereunto  lawfully  authorised. 
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SlCTION  L — FnxmSBMB  OF  EXECUTOBS  AND  AdMINISTRATOBS  TO  Ax* 

8WB1I  OUT  OF  Their  Own  Estates 

RANN  V.  HUGHES 

In  tbe  House  of  Lords,  1778 

[Reported  in  7  Term  Reports,  346,  note  a] 

(Printed,  ante,  page  211) 


MACKIN  V.  DWYER 
'  In  the  Supreme  Judicial  Court  of  Massachusetts,  1910 

I  r 

[Reported  in  205  Massachusetts,  472] 

Morton,  J.  This  is  an  action  of  contract  in  which  the  plaintiff 
eeeks  to  .recover  from  the  defendant  the  sum  of  $1,000  which  the 
plaintiff  alleges  he  promised  to  pay  her  if  she  would  not  contest  the 
will  of  their  father,  of  which  he  was  appointed  executor  by  the  tes- 
tator. There  was  a  verdict  for  the  pla^xtiff  and  the  case  is  here  on 
exceptions  by  the  defendant  to  the  refusal  of  the  presiding  judge  to 
giV0  certain  rulings  that  were  requested. 

By  the  will  the  testator  gave  legacies  of  $1,000  each  to  the  plaintiff 
and  her  sister  Bridget,  and  a  legacy  of  $500  to  bis  son  Michael.  He 
also  gave  to  Bridget  the  household  furniture.  Certaiii  parcels  of  real 
estate  of  which  the  testator  died  seized,  being  all  the  real  estate  of 
which  he  was  possessed,  were  specifically  devised  to  the  defendant 
and  his  son  Thomas  F.  Dwyer,  Jr.  To  bis  grandson  were  also  given 
the  testator's  tools.  The  real  estate  was  inventoried  at  $7,300.  The 
petBonal  property,  including  $108  in  cash,  amounted  to  a  little  over 
$300,  and  was  all  used  in  the  payment  of  taxes,  i^xpenses  of  the  last 
sickness,  administration  and  the  funeral,  and  of  the  legacies  of  the 
furniture  to  Bridget  and  the  tools  to  the  grandson; — ^the  result  being 
that  there  were  no  assets  with  which  to  pay  the  legacies  to  the  plaintiff 
and  her  sister  and  Michael.  The  defendant  petitioned  the  Probate 
r^iij^  for  the  allowance  of  the  will,  and  a  citation  was  issued  of  which 
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all  parties  interested  had  due  notice.  There  was  testimony  tending 
to  show  that  while  the  petition  for  probate  of  the  will  was  pending 
there  was  a  family  council,  at  which  all  parties  interested,  including 
the  defendant,  were  present,  and  at  which  the  plaintiff  expressed 
dissatisfaction  with  the  will  and  announced  her  intention  of  contesting 
it;  and  that  the  defendant  thereupon  promised  to  pay  her  the  $1,000 
given  her  in  the  will  as  a  legacy  if  she  would  refrain  from  any  contest, 
which  she  did,  relying  upon  the  promise  thus  made,  and  the  will  was 
duly  proved  and  allowed  without  any  objection  being  made  thereto. 

The  defendant  contends  ♦  •  *  that  the  promise,  being  oral,  is 
within  that  provision  of  the  statute  of  frauds  which  declares  that  no 
action  shall  be  brought  ''To  charge  an  executor  or  administra- 
tor *  *  *  upon  a  special  promise  to  answer  damages  out  of  his 
own  estate."    R.  L.,  c.  74,  §  1,  cl.  1. 

We  do  not  think  that  the  promise  comes  withui  the  statute.  The 
defendant  was,  as  he  contends,  executor  by  virtue  of  his  appointment 
by  the  testator  when  the  promise  was  made  (Rand  v.  Hubbard,  4 
Met.  252,  256),  but  the  promise  was  for  his  own  benefit  and  was  an 
original  and  not  a  collateral  undertaking  on  his  part.  By  reason  of  the 
plaintiff's  forbearance  to  contest  the  will  he  secured  the  undisputed 
confirmation  of  his  title  to  the  real  estate  which  was  specifically  de- 
vised to  him,  and  the  plaintiff  gave  up  and  lost  the  opportunity  to  con- 
test the  allowance  of  the  will.  To  permit  the  defendant  to  set  up  the 
statute  of  frauds  under  such  circumstances  would  be  to  allow  him  t$ 
perpetrate  a  fraud  by  means  of  it.  Nelson  v.  Boynton,  3  Met.  396; 
Alger  V.  Scoville,  1  Gray,  391;  Browne,  St.  Frauds  (5th  ed.),  §  212. 
Moreover  the  promise  of  an  executor,  to  come  within  the  statute, 
must  be  to  pay  out  of  his  own  estate  a  debt  or  obligation  primarily 
due  from  the  estate  of  the  deceased.  In  the  present  case  the  estate 
of  the  deceased  did  not  owe  and  never  has  owed  the  plaintiff  anything 
on  account  of  the  legacy,  for  the  reason  that  it  was  a  general  one  and 
there  were  no  assets  with  which  to  pay  it,  the  personal  property  being 
exhausted  by  the  payment  of  debts  and  the  expenses  of  administra- 
tion, last  sickness  and  funeral  and  of  the  specific  legacies.  There  was 
therefore  no  debt  due  from  the  estate  to  which  the  defendant's  promise 
as  executor  could  apply,  and  tor  this  reason  also  the  promise  was  not 
within  the  statute. 

Exceptions  overruled,^ 

'*  Portions  of  opiniofli  omitted.-^Eds. 
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Section  II. — PBOinsxs  of  Gdabantobs 

SAGINAW  MILLING  <X).  v.  MOWEE 

In  the  Supreme  Court  of  Michigan,  1908 

[Reported  in  164  Michigan,  620] 

Blaib,  J.  This  action  was  originally  brought  in  juatice'B  court  to 
recover  of  the  defendant  the  price  of  certain  seeds,  for  which  it  was 
alleged  defendant  was  liable.  The  defendant,  Mower,  was  the  owner 
of  a  farm  which  be  had  leased  to  one  Peacock  by  written  lease,  pro- 
vidit^,  among  other  things,  that  Peacock  should  furnish  all  seed,  that 
the  title  to  all  crops  nused  should  be  in  defendant,  and  that  he  might 
retiun  out  of  the  proceeds  of  his  sales  from  Peacock's  share  the  amount 
of  advances  made  by  him,  with  interest  at  6  per  cent.  Mr.  Hubbard, 
an  employ^  of  plaintiff,  who  made  the  sale,  testified: 

"April  5,  1905,  Mr.  Peacock  called  at  the  office,  and  told  me  he 
wanted  some  seed.    He  met  no  one  there  except  myself. 
"Q.  Did  you  say  anything  to  him? 

"A.  I  asked  him  if  he  was  going  to  pay  for  it  'yourself.'    He  said 
'No;' it  was  for  T.  Dailey  Mower,  to  call  up  upon  the  phone     •     •     • 
^says,  'What,  is  this  seed  to  go  on  his  farm?'    And  he  says:  'Yes;  it 
IB,  and  be  told  me  to  call  you  up.' 
"Q.  Did  you  have  any  further  talk  before  you  called  Mower  up? 
"A.  I  did  not.    I  stepped  to  the  phone  and  called  him  up. 
"Q.  At  that  time  was  Mr.  Peacock  there? 

"A.  Yea;  he  stood  within  three  feet  of  me  on  the  opposite  dde  oi 
the  standing  desk.     *     *    * 

"Q.  Tell  us  what  that  talk  was  in  reference  to  furnishing  of  the 
seed? 

"A.  It  took  place  about  noon.  The  boy  at  the  billing  desk  bad 
gone  to  dinner,  and  I  was  looking  after  that  desk  throu^  the  noon 
hour,  and  after  talkii^  to  Mr.  Peacock,  I  stepped  to  the  phone  and 

— *  »•-  ■»* r  on  the  phone  at  his  house,  and  told  him  Mr.  Peacock 

wanted  seed  oata,  etc.,  enumerating  what  he  wanted, 
7/e  didn't  know  Mr.  Peacock,  that  he  had  told  us  the 
[r.  Mower,  and  that  Mr.  Mower  was  to  pay  for  it,  and 
i  sure  before  delivering  it  to  him.  He  says:  'You  can 
>ed,  and,  if  he  don't  pay  for  it,  I  will.'  I  says:  'That's 
's  tiie  seed  is  for  you,  and  you  will  pay  for  it.'  And  he 
y  for  it,  and  I  will  confirm  the  ooayersation  in  writing  if 
■d  I  says: '  We  have  known  you  for  some  years,  and  it 
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Defendant  Mower  testified: 

"  He  [Peaoock]  said  that  he  had  got  to  have  some  seed,  oats,  barley, 
and  some  timothy  seed;  that  he  was  unacquainted  with — he  was 
acquainted  with  Jerome  Bros.,  and  could  get  it  there,  but  he  had  to 
have  it,  and  he  hadn't  the  money  to  pay  for  it;  that  he  had  to  get  it 
on  cre(tit;  that  he  was  acquainted  with  Jerome  Bros.,  and  they  would 
let  him  have  it  on  credit,  but  they  didn't  have  what  he  wanted;  that 
he  would  have  to  get  it  ^tber  at  Callam's  or  the  Saginaw  Milling 
Company,  and  that  they  were  not  acquainted  with  him;  and  I  told 
him  to  go  to  Callam's  or  the  milling  company  and  have  them  call  me 
up,  and  I  would  advise  them  in  regard  to  him. 

"Q.  After  that  conversation,  whaX  did  Mr.  Peacock  do? 

'*  A.  He  went  away,  and  in  a  short  time  I  was  called  up  by  phone, 
and  they  said  it  was  the  Saginaw  Milling  Company.  They  said  to  me 
that  a  Mr.  Peacock  was  there,  and  wanted  to  buy  some  grain  for  seed 
on  credit,  and  '  What  do  you  know  about  him? '  I  told  them  that  Mr. 
Peacock  was  on  my  farm,  that  he  was  thoroughly  reliable  and  honest, 
and  they  wanted  to  know  if  I  would  guarantee  the  account,  and  I  told 
them  I  would  if  they  thought  it  was  necessary,  but  I  didn't  think  it 
was  necessary  because  I  conadered  Mr.  Peacock  thoroughly  reliable; 
and  they  wanted  to  know  if  I  would  guarantee  the  accoimt  in  writing, 
and  I  told  them  'Yes,'  to  send  me  an  invoice.  I  never  beard  anything 
further  from  them  for  six  months. 

"Q.  Did  they  send  you  an  invoice? 

''A.  No;  I  never  heard  a  word  from  them,  either  written  or  verba^, 
for  dix  months." 

The  court  submitted  the  case  to  the  juiy,  who  found  a  verdict  in 
favor  of  plaintiff,  overruled  defendant's  motion  for  new  trial,  and  de- 
fendant brings  the  record  to  this  court  for  review  upon  writ  of  error. 

As  stated  by  defendant's  counsel: 

"  On  the  record  only  three  main  questions  are  presented  imder  which 
all  of  the  assignments  of  error  will  be  taken  up.    These  are: 

''  (1)  Was  the  agreement  of  the  defendant,  T.  Dailey  Mower,  as 
shown  by  the  undisputed  testimony,  a  promise  to  answer  for  the  debt 
of  another  person  required  to  be  hi  writing 'by  section  9516,  3  Comp. 
Laws?* 

It  is  clear  that  if  the  transaction  was  as  stated  by  Hubbard — ^that 
the  sole  credit  was  given  to  Mower  and  no  credit  at  all  given  to  Pea- 
cock— ^the  promise  of  defendant  was  an  original  promise,  and  the 
court  did  not  err  in  refufiong  to  direct  a  verdict  or  grant  a  new  trial  on 
the  ground  that  the  undisputed  testimony  showed  a  collateral  imder- 
taking. 

>  Portion  only  of  opinion  printed. — ^Eds. 
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The  question  presented  by  the  conflicting  testimony  of  Hubbard 
and  Mower  was  whether  M owei  promised  to  pay  in  the  first  instance 
for  seed  to  be  delivered  to  Peacock,  or  whether  his  promise  was  only 
to  pay  in  case  Peacock  did  not.  The  court  charged,  in  substance, 
that  in  the  first  instance  the  promise  would  be  an  original  promise 
not  within  the  statute  of  frauds  and  the  credit  would  be  given  to 
Mower,  but  that  in  the  second  instance  the  promise  would  be  col- 
lateral, to  answer  for  the  debt  of  another,  and  void  under  the  statute, 
and  plaintiff  could  not  recover. 

JvdgmenL  affirmed. 

Grant,  C.  J.,  and  Montqohebt,  OsTBAMDEBy  and  MgAlvat,  JJ.| 
concurred.^ 


CONRAD  V.  CLARKE 

In  the  Supreme  Court  of  Minnesota,  1909 
[Reported  in  106  Minnesota,  430] 

Brown,  J.  We  come,  then,  to  the  first  of  defendant's  contentions, 
viz.,  that  the  promise  relied  upon  by  plaintiff  was  collateral,  and  void 
under  the  statute  of  frauds,  because  not  in  writing.  The  facts  con- 
trolling this  question  are  as  follows: 

Plaintiff  had  for  some  time  been  in  the  employ  as  bookkeeper  and 
confidential  office  manager  of  the  F.  C.  Genge  Company,  a  copartner- 
ship engaged  in  the  manufacture  of  furniture.    The  firm  had  become 

'  See  also  HilLman  v.  Hulett  (1907),  149  Mich.  289;  Sherman  ▼.  Alberts  (1906), 
153  Mich.  361;  Downs  v.  Perkin  (1911),  207  Mass.  409;  Drovers'  Deposit  Nat. 
Bank  v.  Tichenor  (1904),  166  Wis.  251;  Corcoran  v.  Huey  (1911),  231  Penn.  St 
441;  Block  v.  GaUtzka  (1906),  114  App.  Div.  (N.  Y.)  799;  Bauer  v.  Ambs  (1911), 
144  App.  Div.  (N.  Y.)  274;  Davys  v.  BusweU  (1913),  2  K.  B.  47. 

**  If,  as  a  result  of  the  conversation  which  took  place  on  August  10  between  the 
plaintiff  and  the  defendant  in  the  presence  of  Hassard,  there  was  an  understanding 
between  the  three  that  the  defendant,  in  consideration  of  the  work  to  be  done  by 
the  plaintiff,  should  pay  the  plaintiff  what  Haeard  had  agreed  to  pay  him  and  the 
plaintiff  accepted  the  defendant  as  his  dabtor  in  the  place  of  Hazard,  then  the 
promise  was  not  within  the  statute  of  frauds  and  the  plaintiff,  having  done  the 
work  promised,  may  hold  the  defendant.  Trudeau  v.  Poutre,  165  Mass.  81. 
Paul  V.  Wilbur,  189  Mass.  48,  and  cases  cited."  Hammond,  J.,  in  McNuitiy  v. 
Gruff  (1912),  211  Mass.  489.   CJ.  Booth  v.  Eighmie  X1875),  60  N.  Y.  238.— Eds. 
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indebted  to  a  bank  in  the  sum  of  942,000  and  was  apparently  not 
overprosperous.  In  August,  1905,  defendant  guaranteed  the  payment 
of  this  indebtedness  and  became  interested  in  the  success  of  the  firm 
and  its  business.  In  February,  1906,  a  corporation  was  formed  under 
the  name  of  Fred  C.  Genge  Company,  which  took  over  the  entire 
business  and  affairs  of  the  firiQ.  Defendant  was  still  interested  under 
his  guaranty  of  payment  in  the  success  of  the  new  concern,  and  in  a 
substantial  way  aided  in  the  conduct  of  its  afifairs.  At  the  time  of  the 
formation  of  the  corporation,  plaintiff  having  had  some  difficulty  in 
obtaining  her  salary  from  the  old  firm,  informed  defendant  of  the 
fact  and  announced  that  she  intended  to  leave  and  obtain  employ- 
ment elsewhere.  Whereupon  defendant,  who  was  familiar  with 
plaintiff's  position  and  her  qualifications  for  the  particular  work, 
promised  that,  if  she  would  remain  with  the  new  company  and  con- 
tinue her  work,  he  personally  would  pay  her  the  salary  she  was  en- 
titled to.  Upon  the  strength  of  this  promise,  and  in  reliance  thereon, 
plaintiff  continued  in  the  service  of  the  corporation. 

While  there  is  a  controversy  in  the  evidence  on  the  subject  of  de- 
fendant's promise,  it  is  amply  sufficient  to  sustain  the  jury  in  finding 
the  facts  as  outlined;  ^  from  which,  within  our  decisions  and  the  au- 
thorities generally,  there  is  no  question  but  that  defendant's  promise 
was  an  original  one,  and  not  collateral,  unless  plaintiff  in  fact  ex- 
tended credit  to  the  corporation,  and  not  to  defendant.  Maurin  v. 
Fogelberg,  37  Minn.  23,  32  N.  W.  858,  5  Am.  St.  814;  Crane  v. 
Wheeler,  48  Minn.  207,  50  N.  W.  1033;  Nichols,  Shepard  A  Co.  v. 
Allen,  22  Minn.  283;  Sheldon  v.  Butler,  24  Minn.  513;  King  v.  Frank- 
lin Lumber  Co.,  80  Mmn.  274,  83  N.  W.  170;  Bean  v.  Lamprey,  82 
Minn.  320,  84  N.  W.  1016;  Schmitt  v.  Murray,  87  Minn.  250,  91 
N.  W.  1116.  There  is  evidence  tending  to  show  that  she  solely  relied 
upon  defendant  for  payment  of  her  compensation,  and  the  question 
whether  she  gave  credit  to  the  corporation  or  to  defendant  was  prop- 
erly submitted  to  the  jury.  The  mere  fact  that  she  was  employed  by 
the  corporation  and  charged  her  salary  to  it  on  the  books,  or  that  she 
made  efforts  to  collect  from  the  corporation,  is  not  conclusive  that 
she  gave  it  credit  in  whole  or  in  part.  Defendant  had  interests  to 
protect  by  a  continuance  of  the  business  of  the  corporation,  and  to 
further  his  interests  and  protect  them  he  urged  plaintiff  to  continue 
in  the  work,  with  which  she  was  fully  familiar,  and  the  jury  was  amply 

^  The  jury  returned  a  verdict  for  plaintiff  for  $654.23.  Defendant  appealed 
from  an  order  denying  his  motion  for  judgment  notwithstanding  the  verdict  or 
for  a  new  trial. — Eds. 
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justified  by  the  evidence  in  findingi  not  only  his  promise  to  pay,  birt 
her  exclusive  reliance  thereon  for  her  compensation.^ 
Order  affirmed. 


CARLETON  v.  FLOYD,  ROUNDS  and  CO. 

In  the  Supreme  Judicial  Court  of  Massachusetts,  1906 
[Reported  in  192  Massachusetts,  204^ 

Contract  against  Floyd,  Rounds  and  Company,  a  corporation  or- 
ganized under  the  laws  of  this  Commonwealth,  and  A.  W.  Rounds, 
doing  business  under  the  name  of  A.  W.  Rounds  and  Company,  for 
$587.94. 

The  defendant  corporation  filed  a  general  denial.  The  answer  of 
the  defendant  Rounds  contained  a  general  denial  and  set  up  the  stat- 
ute of  frauds. 

There  was  evidence  tending  to  show  that  about  June,  1900,  the  de- 
fendant corporation,  doing  business  in  Boston  as  a  wholesale  deal^ 
in  watches  and  jewelry,  was  indebted  to  the  plaintiff  in  the  sum  of 
$587.94  for  services  performed  by  the  plaintiff  for  the  corporation; 
that  the  defendant  Rounds  was  a  stockholder  in  the  corporation  and 
a  salesman  engaged  in  its  business;  that  about  June,  1900,  a  creditor 
of  the  corporation  brought  an  action  against  it  and  attached  the 
property  of  the  corporation  at  its  place  of  business,  putting  a  keeper 
in  charge;  that  the  plaintiff  and  the  defendant  Rounds  had  a  con- 
versation while  the  keeper  was  in  possession,  in  which  the  plaintiff 
told  Rounds  that  he  also  intended  to  put  in  a  keeper;  that  about  two 
days  after  this  conversation,  and  while  the  keeper  was  in  possession, 
the  plaintiff  and  Rounds  had  another  conversation,  in  regard  to  which 
the  plaintiff  testified  as  follows: 

"Two  days  afterwards,  he,  Rounds  came  to  me  and  told  me  that 
he  had  a  proposition  to  make,  whereby  he  could  take  over  the  business 

>  Portion  only  of  opinion  printed. 

Counsel  for  plaintiff  in  the  principal  oaae  said  in  his  brief:  "A  promise  to  pay 
the  debt  of  another  is  not  within  the  statute  of  frauds  and  need  not  be  in  writing, 
if  based  upon  a  valuable  consideration  independent  of  the  original  debt,  and  is  to 
subserve  the  interests  of  the  promisor.  Cross  v.  Richardson,  30  Vt.  641;  Fit>- 
geralil  v.  Morriflseyi  14  Neb.  198;  Johnson  v.  fCn^Pt  38  Iowa,  016;  Allen  v. 
Thompson,  10  N.  Q.  32;  Emerson  v.  Slater,  22  How.  28;  Davis  v.  Patrick,  141 
U.  8.  479."— Eds. 
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of  the  Floyd  Rounds  Company  and  have  it  himself,  provided  that  I 
would  not  put  in  a  keeper  or  do  an3rthing  to  block  him  from  getting 
possession  of  the  business.  Weil,  I  told  him  that  if  he  would  pay  me 
what  the  concern  owed  me  that  I  would  do  nothing  to  block  the  busi- 
ness or  put  in  a  keeper,  and  he  said  he  would,  that  I  should  be  the 
first  one  that  should  be  paid.  And  I  therefore  didn't  put  in  a  keeper, 
expecting  that  he  would  keep  hi^  word." 

There  was  further  evidence  teniding  to  show  that  the  defendant 
Bounds  did  acquire,  within  two  or  three  months  after  the  last  con- 
versation, the  property  and  business  of  the  corporation;  that  the 
plaintiff  saw  Bounds  at  .his  place  of  business,  and  Rounds  stated  that 
he  had  assumed  the  whole  thing  and  got  the  business;  that  the  plain- 
tiff requested  payment  of  the  amount  due  him,  and,  although  prom- 
ised payment  from  time  to  time  by  Rounds,  he  never  was  paid. 

Upon  this  evidence  the  judge  ruled  that  the  plaintiff  was  not  en* 
titled  to  recover  against  Rounds,  and  the  jury,  by  direction  of  the 
judge,  returned  a  verdict  for  that  defendant.  The  plaintiff  alleged 
exceptions. 

Hammond,  J.  This  case  cannot  be  distinguished  in  principle  from 
Ames  V.  Foster,  106  Mass.  400. 

The  following  language  used  by  Morton,  J.,  in  that  case  is  pecul- 
iarly applicable  to  this:  ''The  defendant's  promise  was,  in  its  primary 
and  essential  character,  a  promise  to  guarantee  the  debt  of  another. 
Its  object  was,  to  secure  the  payment  of  the  old  debt,  which  was  not 
extinguished.  The  defendant's  liability  was  collateral  and  contingent, 
would  exist  as  long  as  the  original  debt  existed,  and  would  be  extin- 
guished whenever  the  6riginal  debtors  should  pay  that  debt.  It  was 
not  in  any  sense  his  debt;  the  original  party  remained  liable;  and  there 
is  an  entire  absence  of  any  liability  on  the  part  of  the  defendant  or  his 
property,  except  such  as  arises  from  his  express  promise.  Forth  v. 
Stanton,  1  Saund.  (6th  ed.)  211,  note.  When  all  these  elements  con^ 
cur,  we  know  of  no  case  in  this  Commonwealth  which  sanctions  the 
doctrine  that  such  promise  loses  its  character  as  collateral,  and  be- 
comes an  original  promise,  because  there  is  a  consideration  which  is 
beneficial  to  the  promisor."  In  addition  to  the  cases  cited  in  the  opin- 
ion in  that  case  see  also  Brightman  v.  Hicks,  108  Mass.  246,  and  Ful- 
1am  V.  Adams,  37  Vt.  391.  The  case  is  clearly  distinguishable  from 
cases  where  the  leading  object  and  effect,  of  the  transaction  is  the 
purchase  or  acquisition  by  the  promisor  from  the  promisee  of  some 
property,  as  in  Paul  v.  Wilbur,  189  Mass.  48,  cited  by  the  plaintiff, 
or  the  discharge  of  some  lien  upon  the  property  of  the  promisor,  the 
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benefit  of  which  discharge  directly  enures  to  the  promisor,  as  in 
Castling  v.  Aubert,  2  East,  325.    Such  a  transaction  is  in  the  nature 
of  a  purchase  of  property  or  of  a  property  right. 
Exceptions  overruled.^ 


MAY  V.  WILLIAMS 

In  the  Supreme  Court  of  Mississippi,  1883 
[Reported  in  61  Mississippi,  125] 

Coopiai,  J.  On  the  trial  the  defendant  proposed  to  prove  that 
in  the  spring  of  the  year  in  which  the  crop  sued  for  was  planted,  the 
husband  of  the  plaintiff,  Louisa  Williams,  was  incarcerated  in  the 
jail  of  Noxubee  County  on  the  charge  of  grand  larceny,  and  that 
Louisa  Williams  applied  to  her,  the  defendant,  to  become  surety  on 
his  bail-bond,  and  verbally  agreed  that  if  the  defendant  would  be- 
come so  bound,  the  interest  in  the  crop  to  be  raised  which  belonged 
to  Louisa  and  to  her  infant  sisters  should  remain  in  the  hands  of  the 
defendant  to  indemnify  her  against  the  default  of  the  husband;  that 
in  consideration  of  such  agreement  the  defendant  became  surety  as 
requested;  that  Williams,  the  accused,*  had  absconded,  and  that  a 
judgment  nisi  had  been  rendered  against  the  defendant  for  the  sum 
of  $200  upon  the  forfeited  bond.  Upon  the  objection  of  the  plaintiffs 
the  evidence  was  excluded  by  the  court  as  being  a  parol  promise  to 
answer  for  the  ''debt  or  default  or  miscarriage  of  another,''  and, 
therefore,  unenforceable  under  the  Statute  of  Frauds. 

There  is  great  conflict  of  authority  upon  the  question  whether  a 
parol  promise  to  indemnify  one  who  becomes  surety  for  another  at 
the  request  of  the  promisor  is  within  that  clause  of  the  Statute  of 
Frauds  which  declares  that  ''no  action  shall  be  brought  whereby  to 
charge  the  defendant  upon  any  special  promise  to  answer  for  the 
debt  or  default  or  miscarriage  of  another  person,  unless  the  promise 
or  agreement  upon  which  such  action  shall  be  brought,  or  some  mem- 
orandum or  note  thereof,  shall  be  in  writing,  and  signed  by  the  party 
to  be  charged  therewith,  or  some  other  person  by  him  or  her  ther^ 
unto  lawfully  authorized."  In  England  the  courts  have  vacillated 
upon  the  question,  and  the  courts  of  this  country  have,  to  a  consider- 
able extent,  taken  position  with  that  view  which  at  the  time  of  the 

'  C/.  Mallory  v.  Gille«t  ( 1800),  21 N.  Y.  41Z— fida. 


MAY   y.   WILLIAMS  1153 

several  dedsioi»,  prevailed  in  England.  In  Thomas  v.  Cook,  8  B.  &  C. 
728,  a  promise  to  indemnify  was  held  not  to  be  within  the  Statute. 
In  Green  v.  Cresswell,  10  Ad.  &  E.  453,  the  contrary  view  was  an- 
nounced. In  Cripps  v.  Hartnoll,  4  B.  &  S.  414,  the  distinction  was 
drawn  between  those  cases  in  which  the  promisee  was  surety  upon 
a  bond  by  which  the  principal  was  boimd  to  answer  a  criminal  charge 
and  those  in  which  the  bond  was  given  in  a  civil  cause,  the  court 
saying  that  there  was  no  implied  contract  on  the  part  of  a  principal 
who  was  bound  over  to  answer  a  criminal  charge  to  indemnify  his 
surety,  and,  therefore,  that  the  promise  of  the  promisee  did  not  come 
in  aid  of  that  of  another  person,  for  which  reason  it  was  decided  that 
the  promise  in  that  case  was  not  obnoxious  to  the  Statute.  In  Wildes 
V.  Dudlow,  L.  R.  19  Eq.  198,  Vioe-Chancellor  Malins  treated  the  case 
of  Green  v.  Cresswell,  as  virtually  overruled  by  Cripps  v.  Hartnoll*, 
and  in  Reader  v.  Kingham,  13  C.  B.  n.  s.  344,  it  was  held  that  a 
promise  to  be  within  the  Statute,  must  be  made  to  the  promisee  to 
pay  a  debt  due  by  another  to  him.  It  may,  therefore,  be  considered 
that  in  England  Green  v.  Cresswell  has  been  overruled,  and  the  doc- 
trine of  Thomas  v.  Cook  re-established. 

In  this  country  the  States  of  Massachusetts,  Maine,  New  Hamp- 
shire, Georgia,  Kentucky,  Iowa,  Indiana,  Minnesota,  Wisconsin,  Ver- 
mont, and  Connecticut  have  followed  the  authority  of  Thomas  v. 
Cook,  while  South  Carolina,  North  Carolina,  Missouri,  Alabama, 
and  Ohio  have  adhered  to  the  rule  announced  in  Green  v.  Cresswell. 
See  authorities  cited  in  Browne  on  the  Statute  of  Frauds,  sees.  161- 
161c.;  Anderson  v.  Spence,  72  Ind.  315.  In  this,  conflict  of  American 
authority,  produced  in  no  inconsiderable  degree  by  the  inconsistency 
o{  the  English  courts,  the  weight  in  numbers  is  in  favor  of  the  ryle 
that  such  promises  are  not  within  the  Statute;  but  an  examination 
of  the  cases  holding  this  view  discloses  equally  as  great  conflict  among 
themselves  as  to  the  principle  upon  which  the  decisions  are  rested. 
In  Cripps  v.  Hartnoll  a  promise  to  indenmify  was  held  not  to  be 
within  the  Statute,  because  the  bond  was  given  in  a  criminal  pro- 
ceeding, and  in  such  cases,  it  was  said,  there  is  no  contract  on  the 
part  of  the  person  bailed  to  indemnify  the  surety.  In  Holmes  v. 
Knights,  10  N.  H.  175,  it  was  suggested  that  the  principal  would  not 
be  bound  to  indemnify  the  surety  unless  he  had  requested  him  to 
become  bound;  but,  passing  this  question  by,  the  decision  was  put 
upon  the  ground  that  the  obligation  of  the  principal,  if  it  existed  at 
all,  was  an  implied  one,  and  its  existence  would  not  prevent  the  surety 
from  proceeding  against  the  parol  promisor,  who  was  bound  by  ex* 

73 
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press  agreement,  the  court  saying  that  if  dther  was  to  be  deemed 
collateral,  the  liability  of  the  principal,  in  such  a  case,  would  seem  to 
be  collateral  to  that  of  the  defendant.  In  Reader  v.  Kingham,  13 
C.  B.  N.  8. 344;  Wildes  v.  Dudlow,  L.  R.  19  Eq.  198;  Aldrich  v.  Ames, 
9  Gray,  76,  and  Anderson  v.  Spence,  72  Ind.  315,  and  many  othtf 
cases,  the  promise  is  held  not  to  be  within  the  Statute,  because  it  is 
said  not  to  be  made  to  the  creditor,  but  to  one  who  is  debtor,  while  in 
Dunn  V.  West,  5  B.  Mon.  376,  and  Lucas  v.  Chamberlain,  8  B.  Mon. 
276,  the  promise  was  held  to  be  enforceable,  because  the  implied 
obligation  of  the  principal  to  indemnify  his  surety  is  said  to  arise 
from  a  subsequent  fact,  to-*wit :  the  payment  of  the  debt  by  the  surety. 
Upon  some  one  or  the  other  of  these  principles  the  cases  holding  this 
view  which  are  most  approved  by  the  text-writers  are  based,  though 
{here  are  others  in  which  other  reasons  are  given,  as  in  Read  v.  Nash, 
1  Wils.  305;  D'Wolf  v.  R^baud,  1  Peters,  476;  Emerson  v.  Slater,  22 
How.  (U.  S.)  28. 

Notwithstanding  the  number  of  cases  in  which  these  views  are 
announced,  we  are  satisfied,  upon  an  examination  of  the  subject,  to 
take  our  stand  with  those  courts  which  hold  such  promises  to  be 
within  the  Statute  and  unenforceable,  imless  evidenced  by  writing. 
We  do  not  assent  to  the  proposition  that  a  principal  in  a  bail-bond  is 
not  under  an  implied  contract  to  indenmify  his  siuety.  He  knows  that 
the  law  requires  some  one  to  be  bound  for  his  appearance  as  a  condi- 
tion to  his  discharge  from  custody;  he  executes  the  instrument  by 
which  the  surety  is  bound,  and  by  the  bond  he  becomes  bound  as 
principal  to  that  surety.  By  executing  the  bond  and  accepting  the 
benefits  which  flow  from,  he  assumes  all  the  duties  and  obligations 
which  spring  out  of,  his  engagement,  whether  due  to  the  State  or  to 
his  surety.  Why  should  a  different  rule  be  applied  where  one  is 
bound  to  appear  to  answer  a  criminal  charge  than  would  be  applicable 
if  the  thing  to  be  done  was  the  performance  of  physical  labor,  the 
proper  administration  of  an  estate,  or  the  doing  of  any  other  act  by  the 
principal?  Where  the  engagement  is  made  with  the  knowledge  and 
consent  of  the  principal  debtor,  there  is  in  point  of  law  an  implied 
request  from  the  latter  to  the  surety  to  intervene  in  the  principal's 
behalf  if  the  latter  makes  default,  and  money  paid  by  the  surety  for 
the  purpose  of  discharging  the  claim  against  the  principal  is  money 
paid  for  the  use  of  the  principal  at  his  request,  which  may  be  recovered 
from  the  latter.    Exall  v.  Partridge,  8  T.  R.  308. 

It  cannot  be  said  that  the  promise  to  indenmify  the  surety  is  made 
to*  him  as  debtor  and  not  as  creditor.    It  is  true  that  both  the  prin- 


MAT  Y.  WIUJAMS  1155 


^. 


J 


cipal  and  surety  are  bound  to  the  fourth  person,  the  State;  but  the 
contract  of  the  promisor  is  not  to  discharge  that  obligation.  He 
assumes  no  duty  or  debt  to  the  State,  nor  does  he  agree  with  the 
promisee  to  pay  to  the  State  the  debt  which  may  become  due  to  it 
if  default  shall  be  made  by  the  principal  in  the  bond.  It  is  only  when 
the  promisee  has  changed  his  relationship  of  debtor  to  the  State  and 
assiuned  that  of  creditor  to  his  principal  by  paying  to  the  State  the 
penalty  for  which  both  he  and  his  principal  were  bound  that  a  right 
arises  to  go  against  the  guarantor  on  his  contract.  It  is  to  one  who 
is  under  a  conditional  and  contingent  liability  that  the  promise  is 
made;  but  it  is  to  him  as  creditor,  and  not  as  debtor,  that  a  right  of 
action  arises  on  it.  Nor  do  we  think  it  sufficient  to  take  the  case 
from  the  operation  of  the  Statute  that  the  liability  of  the  principal 
arises  by  implication  rather  than  by  express  contract.  The  Statule 
nmkes  no  distinction  between  a  debt  due  on  an  implied  and  one  due 
by  express  contract.  It  is  the  existence  of  the  debt  against  the  prin- 
cipal and  not  the  manner  in  which  it  originates  that  makes  voidable 
a  parol  promise  by  another  to  become  responsible  for  its  payment. 
Nor  are  we  able  to  perceive  that  the  contract  of  the  promisee  is 
anterior  to  that  of  the  principal  in  the  bond.  Until  the  surety  assiunes 
responsibility  by  executing  the  bond,  the  agreement  of  the  promisor 
to  indemnify  is  only  a  proposition  which  may  be  withdrawn  by  him 
or  declined  by  the  promisee.  It  is  only  when  the  proposition  is  acted 
on  by  the  promisee  that  the  contract  becomes  absolute;  but  at  the 
very  instant  that  it  thus  becomes  a  contract  there  also  spring  up  an 
implied  contract  of  the  principal  to  do  and  perform  the  same  act, 
viz.:  to  indemnify  the  surety  against  loss.  It  arises  at  the  same  mo- 
ment, exists  to  the  same  extent,  is  supported  by  the  same  considera- 
tion, broken  at  the  same  instant,  and  is  discharged  by  the  same  act, 
whether  it  be  done  by  the  principal  in  the  bond  or  by  the  promisee  in 
the  contract  to  indenmify.  It  is  the  debt  of  the  principal,  and,  beinjg 
his  debt,  no  third  person  can  be  bound  for  its  payment  unless  the 
contract  be  evidenced  by  writing.  This,  we  think,  is  the  fair  import 
of  the  Statute,  and  it  ought  not  tp  be  refined  or  frittered  away.^ 
Judgment  affirmed.^ 

*  Portions  of  opmion  omitted. — ^Eds. 

*  Tighe  V.  MorriBon  (1889),  116  N.  Y.  263,  donira.  See  also  Hawes  ▼.  Murphy 
(1006),  191  Maw.  469;  MuUhoUand  ▼.  Jones  (1912),  83  N.  J.  L.  604.  C/.  Mo- 
Cormick  y,  Boylan  (1910),  83  Ckum.  686.-- Eds. 
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MILES  ▼.  DRISCOLL 

Jm  the  Supreme  Judicial  Court  of  Massachusetts,  1909 
[Reported  in  201  Massachusetts/ 318] 

CoNTBA^CT.  The  declaration,  as  twice  amended,  alleged  that  in  the 
summer  of  1907  the  defendant  made  a  contract  with  one  Crockwell 
by  which  Crockwell  agreed  to  build  a  house  for  the  defendant,  and 
that  Crockwell  made  a  contract  with  the  plaintiffs  to  supply  him  with 
inside  finish  and  flooring  for  the  house  at  a  contract  price  of  S480  as 
agreed  upon;  that  on  or  about  the  twelfth  day  of  November  the 
defendant,  being  informed  that  the  plaintiffs  desired  greater  se- 
curity for  their  account  than  the  credit  of  Crockwell,  and  being 
desirous  that  the  plaintiffs  should  make  prompt  delivery  of  the 
materials  at  the  house,  made  an  oral  agreement  with  the  plaintiffs 
that  in  consideration  of  the  plaintiffs  obtaining  and  sending  to  him  a 
written  order  or  orders  payable  to  the  plaintiffs  signed  by  Crockwell 
on  the  defendant  for  the  amount  of  the  bill  for  inside  finish  and 
flooring,  to  wit,  $480,  the  defendant  would  accept  and  pay  the  written 
order  or  orders  according  to  their  terms;  that  the  plaintiffs  did  obtain 
written  orders  signed  by  Crockwell  on  the  defendant  payable  to  the 
plaintiffs  in  the  sum  of  $480,  and  mailed  them  postpaid  to  the  defend- 
ant who  received  them,  and  that  in  reliance  upon  the  agreement  of 
the  defendant  the  plaintiffs  made  prompt  delivery  of  the  inside  finish 
and  flooring,  but  the  defendant  neglected  and  refused  to  accept  or 
pay  the  orders,  although  requested  to  do  so,  and  that  the  plaintiffs 
received  no  payment  on  account  of  the  inside  finish  and  flooring  from 
any  other  person.  Copies  of  the  orders  were  annexed  to  the  declara- 
tion by  the  second  amendment. 

The  defendant  demurred  to  the  amended  declaration,  and  alleged 
as  causes  of  demurrer  the  following: 

''  1.  The  declaration  sets  forth  an  oral  promise  on  the  part  of  the 
defendant  to  pay  the  debt  of  another,  contrary  to  R.  L.  c.  74,  Sec.  1. 

''  2.  The  declaration  sets  forth  an  oral  promise  by  this  defendant  to 
aooept  a  bill  or  order,  oontrary  to  R.  L.  c.  73,  Sec.  149." 

In  the  Superior  Court  the  case  was  heard  by  DeCaureyj  /.,  who 
sustained  the  demurrer.  Judgment  was  entered  for  the  defendant; 
and  the  plaintiffs  appealed. 

Ha^  The  declaration  sets  out  that  the  plaintiffs  ''de- 
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sired  greater  security  for  tibeir  Moount  than  the  credit  of"  Crockwell, 
with  whom  they  had  made  a  contract  to  supply  the  inside  finish  and 
flooring  for  the  defendant's  house.  They  were  still  to  hold  Crockwell. 
There  was  no  novation,  as  in  cases  like  Griffin  v.  Cunningham,  183 
Mass.  505.  The  real  contract,  therefore,  set  out  in  the  declaration 
was  an  oral  contract  to  pay  the  debt  of  another,  and  was  within  the 
statute  of  frauds.  O'Connell  v.  Mount  Holyoke  College,  174  Mass. 
5]  1,  and  cases  cited. 
Jiidgmerd  affirmed. 


Sbction  III. — ^Promises  upon  CoNsiDBRATiaN  of  Mabbiaqb 

HUNT  V.  HUNT 

In  the  Court  of  Appeals  of  New  York,  1902 
[Reported  in  171  New  York,  396] 

Werner,  J.  This  action  was  brought  to  compel  the  specific  per- 
fonnance  of  an  oral  ante-nuptial  contract  which  was  entered  into 
between  the  plaintiff  and  Wilson  G.  Hunt,  the  testator  of  the  defend- 
ants, prior  to  their  intermarriage  in  October,  1896.  Under  said  con- 
tract, and  in  consideration  of  plaintiff's  promise  to  marry  said  Wilson 
G.  Hunt,  the  latter  orally  agreed  to  give  the  former,  at  once,  the  siun 
of  five  thousand  dollars  in  money,  the  further  sum  of  two  dollars  and 
fifty  cents  per  week,  the  income  of  a  house  and  lot  in  the  city  of 
Geneva,  N.  Y.,  to  convey  to  her  another  house  and  lot  in  the  same 
dty,  and  to  make  a  will  giving  her  all  of  his  property  except  a  watch 
and  two  hundred  dollars.  The  making  of  this  contract,  the  subse- 
quent intermarriage  of  the  parties  thereto,  and  the  still  later  breach 
of  the  agreement  by  said  Wilson  G.  Hunt,  are  established  by  the 
findings  of  the  learned  trial  court,  and  upon  these  findmgs  it  based  the 
conclusion  of  law  that  plaintiff  is  not  entitled  to  recover  because  said 
contract  is  void  under  the  Statute  of  Frauds.  Under  the  unanimous 
affirmance  of  the  learned  Appellate  Division  the  only  questipn  brought 
to  this  court  by  the  appellant  is  whether  an  oral  ante-nuptial  con- 
tract, founded  upon  no  other  consideration  than  marriage,  can  be 
specifically  enforced  in  a  court  of  equity. 

The  statute  provides  that  "every  agreement  or  undertaking  made 
upon  consideration  of  marriage,  except  mutual  promises  to  many," 
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shall  be  void  unless  such  agreement  or  undertaking,  or  some  note  or 
memorandum  thereof,  be  in  writing  and  subscribed  by  the  party  to 
be  charged  therewith,  or  his  agent.  (R.  S.  chap.  7,  tit.  2,  sees.  2  and 
8.)  The  learned  counsel  for  the  appellant  concedes  that  the  contract 
in  ^it  falls  within  the  scope  of  this  broad  statute,  but  argues  that 
the  intermarriage  of  the  parties  to  the  contract  is  such  a  part  per- 
formance thereof  as  to  invest  a  court  of  equity  with  the  power  of 
specific  enforcement.  The  argument  for  the  respondents  may  be 
compressed  into  the  single  statement  that  the  same  act  of  perform- 
ance which  brings  the  contract  within  the  sweep  of  the  statute  can- 
not be  relied  upon  to  exclude  it  therefrom.  The  most  notable  feature 
of  the  statute  above  quoted  is  its  simplicity  and  directness  -of  lan- 
guage. All  contracts  founded  upon  consideration  of  marriage,  ex- 
cept mutual  promises  to  marry,  shall  be  void  unless  the  commands 
of  the  statute  are  obeyed.  Mutual  executory  promises  to  marry  are 
expressly  excluded  from  its  operation.  All  other  contracts,  founded 
upon  consideration  of  marriage,  are  as  clearly  within  its  terms.  These 
two  diverse  provisions  of  the  statute,  standing  m  juxtaposition  to 
each  other,  so  plainly  disclose  the  legislative  intent  as  to  render  con- 
struction unnecessary  if  not  impossible.  The  letter  of  the  law  bears 
its  own  interpretation.  This  view  of  the  statute  as  not  original. 
Pomeroy  in. his  work  on  C!ontracts,  under  the  head  of  "specific  per- 
formance'' (2d  ed.  sec.  Ill),  states  it  most  forcibly  as  follows:  "When 
a  verbal  contract  is  made  in  relation  to  or  upon  the  consideration  of 
marriage,  the  marriage  alone  is  not  a  part  performance  upon  which  to 
decree  specific  execution.  This  rule,  which  is  firmly  established,  is 
based  upon  the  express  language  of  the  statute.  A  promise  made  in 
anticipation  of  a  marriage,  followed  by  a  marriage,  is  the  exact  case 
contemplated  by  the  statute.  It  is  plain  that  the  marriage  adds 
nothing  to  the  very  circumstances  described  by  the  statutory  provi- 
sion which  makes  a  writing  essential;  in  fact,  until  a  marriage  takes 
place,  there  is  no  binding  agreement  independent  of  the  statute,  so 
that  the  marriage  itself  is  a  necessary  part  of  every  agreement  made 
upon  consideration  of  it  which  the  legislature  has  said  must  be  in 
writing."  Beach  in  his  Modem  Equity  Jurisprudence  (Sec.  622)  ssys, 
"  It  is  well  settled  that  marriage  is  not  an  act  of  part  performance 
which  will  take  a  parol  contract  out  of  the  statute;  for  the  statute 
expressly  provides  that  a  contract  in  consideration  of  marriage  shall 
not  be  binding  unless  it  is  in  writing."  This  is  also  the  view  of  the 
statute  entertained  by  the  courts  of  England  and  the  courts  in  other 
jurisdictions  where  the  English  Statute  of  Frauds  has  been  copied. 
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(Caton  V.  Caton,  L.  R.  [2  Eng.  &  Jr.  App.]  127,  affg.  S.  C,  1  Cb.  App. 
137;  Taylor  v.  Beech,  1  Vee.  Sr.  297;  DuDdas  v,  DuteDS,  1  Ves.  196; 
Lassence  v.  Tierney,  1  McN.  &  G.  551;  Warden  v.  Jones,  23  Beav. 
487;  Peek  v.  Peek,  77  Cal.  106;  Bradley  v.  Saddler,  54  Ga.  681;  Mc- 
Annuity  v.  MoAnnulty,  120  HI.  26;  Henry  v.  Henry,  27  Ohio  St. 
121.) 

In  our  own  state  the  trend  of  the  decisions  is  in  the  same  direction. 
In  Brown  v.  Conger  (8  Hun,  625)  it  was  held  that  equity  cannot  en- 
force an  oral  contract  for  the  conveyance  of  lands  made  in  considera- 
tion of  a  manage  subsequently  consummated.  In  Dygert  v.  Remer- 
schnider  (32  N.  Y.  629)  this  court  enforced,  as  against  the  creditors 
of  the  husband,  an  oral  ante-nuptial  contract  under  which  the  latter 
conveyed  lands  to  his  wife,  but  the  decision  was  based  upon  the  dis- 
tinct ground  that  the  payment  by  the  wife  of  some  of  the  husband's 
debts  created  an  independent  consideration  for  the  transfer,  and  in 
his  discussion  of  that  fact  Judge  Davies  said:  "Under  the  author- 
ities, I  think  she  (the  wife)  had  no  right  based  solely  upon  the  con- 
sideration of  the  marriage  which  courts,  either  of  law  or  equity,  could 
have  enforced."  To  the  same  effect  are  Lamb  v.  Lamb  (18  App.  Div. 
250);  Ennis  v.  Ennis  (48  Hun,  11);  Whyte  v.  Denike  (53  App.  Div. 
320);  Reade  v.  Livingston  (3  Johns.  Chan.  481);  Borst  v.  C!orey  (16 
Barb.  136)  and  Matter  of  Willoughby  (11  Paige,  257).  In  none  of 
these  cases,  except  Brown  v.  Conger  (supra)  was  the  question  pre- 
sented in  precisely  the  same  form  as  in  the  case  at  bar,  but  in  all  of 
them  the  validity  of  an  oral  ante-nuptial  contract  was  a  pertinent 
and  underlying  question  upon  which  the  courts  have  held,  with  un- 
varying uniformity,  that  marriage  is  not  such  a  part  performance  of 
an  oral  ante-nuptial  contract  as  to  take  it  out  of  the  operation  of  the 
Statute  of  Frauds.  Counsel  for  the  appellant  vigorously  contends 
that  in  the  case  at  bar  the  Statute  of  Frauds  is  being  used  by  the 
respondents  as  an  instrument  of  fraud,  and  that  this  is  a  consumma- 
tion that  equity  never  tolerates.  In  support  of  this  position  we  are 
referred  to  such  cases  as  Freeman  v.  Freeman  (43  N.  Y.  34);  Winchell 
V.  Winchell  (100  N.  Y.  159);  Winne  v.  Winne  (166  N.  Y.  263);  Ahrens 
V.  Jones  (169  N.  Y.  555);  Goldsmith  v.  Goldsmith  (145  N.  Y.  313); 
Dunckel  v.  Dunckel  (141  N.  Y.  427)  and  other  cai^s  in  which  equity 
has  intervened  to  prevent  the  perpetration  of  fraud  in  the  name  of 
the  statute.  There  is  no  analogy  between  such  cases  and  the  case 
at  bar.  Courts  of  equity,  in  exercising  their  powers  upon  the  Statute 
of  Frauds,  are  bound  by  two  important  limitations.  The  first  is  that 
equity  will  never  interfere  where  there  is  an  adequate  remedy  at  law 
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(Russell  V.  Biiggs,  165  N.  Y.  500),  and  the  second  is  that  equity  can- 
not repeal  the  statute.  (Dung  v.  Parker,  52  N.  Y.  494.)  The  first 
of  these  limitations  has,  of  course,  no  application  to  the  case  at  bar 
because  the  appellant  is  clearly  without  a  remedy  at  law.  The  second 
of  these  limitations  is  applicable  here  for  the  reason  that  the  statute 
must  be  repealed  before  the  contract  in  suit  can  be  enforced.  It  is 
just  here  that  we  observe  the  essential  difference  between  this  case 
and  those  upon  which  the  appellant  relies.  In  the  latter  class  of 
cases  equity  intervenes  because  the  language  of  the  statute  is  so  gen- 
eral and  elastic  as  to  compel,  or  at  least  permit,  the  presumption 
that  it  was  not  designed  to  operate  as  a  shield  for  fraud.  In  cases 
like  the  one  at  bar  the  language  of  the  statute  is  so  specific  and  rigid 
that  no  presumption  can  be  invoked  that  conflicts  with  the  letter  of 
the  law,  although  in  certain  cases  great  injustice  may  ensue. 

Counsel  for  the  appellant  also  insists  that  there  was  evidence 
tending  to  show  that  Wilson  G.  Hunt  made  a  will  in  pursuance  of 
the  ante-nuptial  contract  and  in  conformity  with  its  terms,  and  that 
this  fact,  of  itself,  establishes  such  a  part  performance  of  the  contract 
as  to  take  it  out  of  the  statute.  We  cannot  discuss  this  question 
upon  the  merits  because  the  trial  court  has  made  no  finding  upon  the 
subject.  We  have  no  right  to  amplify  the  findings  of  fact  in  order  to 
make  a  sufficient  ground  for  reversal.  (Hilton  v.  Ernst,  161  N  Y. 
227.) 

The  judgment  herein  should  be  affirmed,  with  costs. 

Parker,  Ch.  J.,  Babtlett,  Haight,  Martin,  Vann  and  CmiiEN, 
JJ.,  concur.* 

>  ''Under  our  statute  every  agreement  made  in  oonsideration  of  marriage  is 
void  unless  it  be  in  writing,  except  a  mutual  promise  to  marry.  (Personal  Prop- 
erty Law,  section  31;  Hunt  v.  Hunt,  171  N.  Y.  3960  It  is  thus  apparent  that  we 
cannot  recognize  tacit  ante-nuptial  oontradts."  Per  Haight,  J.,  in  Matter  of 
Majot  (1910).  199  N.  Y.  29,  36. 

"An  ante-nuptial  parol  agreement  to  make  a  settlement  in  condderatioD  of 
marriage  cannot  be  made  the  foundation  of  an  action  by  reason  of  the  provioons 
of  our  Statute  of  Frauds.  Nor  is  marriage  alone  such  a  part  performance  of  an 
ante-nuptial  parol  contract  as  will  withdraw  the  contract  from  the  operation  of 
that  statute  and  thereby  render  it  enforceable  in  equity.  This  must  be  regarded 
as  the  settled  law  of  this  state,  whether  rights  of  creditors  are  involved  or  not. 
Manning  v.  Riley,  62  N.  J.  Eq.  (7  Dick.)  39;  Russel  v.  Russel,  60  N.  J.  Eq.  (15 
Dick.)  282;  S.  C.  on  appeal,  63  N.  J.  Eq.  (18  Dick.)  282;  Pennsylvania  Railroad 
Co.  V.  Warren,  69  N.  J.  Eq.  (3  Robb.)  706."  Per  Learning,  V.  C,  in  WatkinB  ▼. 
Watkins  (1913),  82  N.  J.  Eq.  483,  484. 

See  also  Rowell  v.  Barber  (1910),  142  Wis.  304.— Ed& 
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Sbchon   IV. — ^Pbouisbs   Ck>NCEBNiNG   Real   Propbktt   ob   an 

Intsbbst  Thsbbin 

HIRTH  V.  GRAHAM 

In  the  Supreme  Court  of  Ohio,  1893 
[Reported  in  50  Ohio  State,  57] 

Bbadbttbt,  J.  The  plaintiff  in  error  brought  an  action  before  a 
justice  of  the  peace  to  recover  of  the  defendant  in  error  damages 
alleged  to  have  been  sustamed  on  account  of  the  refusal  of  the  latter 
to  perform  a  contract  by  which  he  had  sold  to  the  plaintiff  in  error 
certain  growing  timber. 

The  defendant  *  *  *  requested  the'  justice  to  instruct  the 
jury  "that  if  they  find  from  the  evidence  that  the  trees  about 
which  this  action  is  brought  were  at  the  time  of  said  alleged  con- 
tract then  growing  upon  the  lend  of  defendant,  and  that  no  note 
or  contract  or  memorandum  of  the  contract  of  sale  was  at  the  time 
made  in  writing  the  plaintiff  cannot  mamtain  this  action,  and 
your  verdict  should  be  for  the  defendant";  which  instruction  the 
justice  refused  to  give,  but  on  the  contrary  gave  to  them  the  fol- 
lowing instructions  on  the  subject:  "This  is  an  action  for  damage, 
not  on  the  contract  nor  to  enforce  the  same,  and  if  you  find  that  a 
contract  was  made  verbal  or  otherwise  and  the  defendant  refused 
or  failed  to  comply  with  its  terms  the  plaintiff  is  entitled  to  any 
damage  you  may  find  him  to  have  sustained  by  way  of  such  non- 
compliance." 

The  defendant  in  error,  who  was  also  the  defendant  in  the  jus- 
tice's coiut,  excepted,  both  to  the  charge  as  given  and  to  the  refusal 
to  charge  as  requested;  the  verdict  and  judgment  being  against  him 
he  embodied  the  charge  as  given,  as  well  as  that  refused,  in  separate 
bills  of  exceptions,  and  brought  the  cause  to  the  court  of  common 
pleas  on  error,  where  the  judgment  of  the  justice  of  the  peace  was 
affirmed;  he  thereupon  brought  error  to  the  circuit  court,  where  the 
judgments  of  the  court  of  common  pleas  and  that  of  the  justice  were 
both  reversed,  and  it  is  to  reverse  this  judgment  of  the  circuit  court 
and  re-instate  and  affirm  those  of  the  court  of  common  pleas  and 
justice  of  the  peace  that  this  proceeding  is  pending. 

Whether  a  sale  of  growing  trees  is  the  sale  of  an  interest  in  or  con- 
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ceming  land  has  long  been  a  much  controverted  subject  in  the  courts 
of  £inglaa4..^u3  well  as  in  the  courts  of  the  several  states  ol  the  Union. 
The  question  has  been  differently  decided  in  different  jurisdictions, 
and  by  different  courts,  or  at  different  times  by  the  same  court 
within  the  same  jurisdiction.  The  courts  of  England,  particulariy, 
have  varied  widely  in  their  holdings  on  the  subject. 

Lord  Mansfisu)  held  that  the  sale  of  a  crop  ctf  growing  turnips  was 
within  this  clause  of  the  statute.  Emmerson  v.  Heelis,  2  Taunt.  38, 
following  the  case  of  Waddington  et  aZ.  v.  Bristow  et  cd.,  etc.,  2  Bos. 
&  Pul.  452,  where  the  sale  of  a  crop  of  growing  hops  was  adjudged 
not  to  have  been  a  sale  of  goods  and  chattels  merely.  And  in  Crosby 
V.  Wadsworth,  6  East,  601,  the  sale  of  growing  grass  was  held  to  be 
a  contract  for  the  sale  of  an  interest  in  or  oonceming  land,  Lord 
EIllenborough  8a3ring:  "Upon  the  first  oi  these  questions''  (whether 
this  purchase  of  the  growing  crop  be  a  contract  or  sale  of  lands,  tene- 
ments, or  hereditaments,  or  any  interest  in  or  concerning  them),  "I 
think  that  the  agreement  stated,  conferring,  as  it  professes  to  do,  an 
exclusive  right  to  the  vesture  of  the  land  during  a  limited  time  and  for 
given  purposes,  is  a  contract  or  sale  of  an  interest  in,  or  at  least,  an 
interest  concerning  lands."   Id.  610. 

Afterwards,  in  Teal  v.  Auty,  2  B.  A  B.  99,  the  court  of  common 
pleas  held  a  contract  for  the  sale  of  growing  x)oles  was  a  sale  of  an 
interest  in  or  concerning  lands.  Many  decisions  have  been  announced 
by  the  English  coiurts  since  the  cases  above  noted  were  decided,  the 
tendency  of  which  have  been  to  greatly  narrow  the  application  of  the 
fourth  section  of  the  Statute  of  Frauds  to  crops,  or  timber,  growing 
upon  land.  Crops  planted  and  raised  annually  by  the  hand  of  man 
are  practically  withdrawn  from  its  operation,  while  the  sale  of  other 
crops,  and  in  some  instances  growing  timber,  also,  are  withdrawn 
from  the  statute,  where,  in  the  contemplation  of  the  contracting 
parties,  the  subject  of  the  contract  is  to  be  treated  as  a  chattd.  The 
latest  declaration  of  the  English  courts  upon  this  question,  is  that  of 
the  common  pleas  division  of  the  high  court  of  justice,  in  Marshall  v. 
Green,  1  C.  P.  Div.  35,  decided  in  1875.  The  syllabus  reads:  "A 
sale  of  growing  timber  to  be  taken  away  as  soon  as  possible  by  the 
purchaser  is  not  a  contract  or  sale  of  land,  or  any  interest  therein, 
within  the  fourth  section  of  the  Statute  of  Frauds."  This  decision 
was  rendered  by  the  three  justices  who  constituted  the  conmuMi 
pleas  division  of  the  high  court  of  justice,  Colebidge,  C.  J.,  Brett, 
and  Grove,  JJ.,  whose  characters  and  attainments  entitle  it  to  gre^t 
weight;  yet,  in  view  of  the  prior  long  period  of  imsettled  professional 
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and  judicial  opinion  in  England  upon  the  question,  that  the  o^Miit  wu» 
not  one  of  final  resort,  and  that  the  decision  has  encountered  ndv^srm 
criticism  from  high  authority  (Benjamin  on  Sales,  section  126,  ^,  i4 
1892),  it  cannot  be  considered  as  finally  settling  the  law  of  Engfaad 
on  this  subject. 

The  conflict  among  the  American  cases  on  the  subject  camiot  \^ 
wholly  reconciled.  In  Massachusetts,  Maine,  Marylimd,  Kentudcy, 
and  Connecticut,  sales  of  growing  trees  to  be  presently  cut  and  re- 
moved by  the  vendee,  are  held  not  to  be  within  the  operation  of  the 
fourth  section  of  the  Statute  of  Frauds.  Claflin  et  al,  v.  Carpenter, 
4  Mete.  (Mass.)  580;  Nettleton  v.  Sikes,  8  Mete.  (Mass.)  34;  Bost- 
wick  V.  Leach,  3  Day.  (Conn.)  476;  Erskine  v.  Plummer,  7  Me.  447; 
Cutler  V.  Pope,  13  Me.  377;  Cain  v.  McGuire,  etc.,  13  B.  Mon.  340; 
Byassee  v.  Reese,  4  Mete.  (Ky.)  372;  Smith  v.  Bryan,  6  Md.  141.  In 
none  of  these  cases  except  4  Met.  (Ky.)  373,  and  in  13  B.  Mon.  340, 
had  the  vendor  attempted  to  repudiate  the  contract,  before  the  vendee 
had  entered  upon  its  execution,  and  the  statement  of  facts  in  those  two 
cases  do  not  speak  clearly  upon  this  point.  In  the  leading  English 
case  before  cited,  Marshall  v.  Green,  1  C.  P.  Div.  36,  the  vendee  had 
also  entered  upon  the  work  of  felling  the  trees  and  had  sold  some  of 
their  tops  before  the  vendor  countermanded  the  sale.  These  cases, 
therefore,  cannot  be  regarded  as  directly  holding  that  a  vendee,  by 
parol,  of  growing  timber  to  be  presently  felled  and  removed,  may  not 
repudiate  the  contract  before  an3rthing  is  done  under  it;  and  this  was 
the  situation  in  which  the  parties  to  the  case  now  under  consideration 
stood  when  the  contract  was  repudiated.  Indeed,  a  late  case  in  Mas- 
sachusetts, Giles  V.  Simonds,  15  Gray,  441,  holds  that,  "The  owner 
of  land,  who  has  made  a  verbal  contract  for  the  sale  of  standing  wood 
to  be  cut  and  severed  from  the  freehold  by  the  purchaser  may  at  any 
time  revoke  the  license  which  he  thereby  gives  to  the  purchaser  to 
enter  on  his  land  to  cut  and  carry  away  the  wood,  so  far  as  it  relates 
to  any  wood  not  cut  at  the  time  of  the  revocation." 

The  courts  of  most  of  the  American  states,  however,  that  have  con- 
sidered the  question,  hold,  expressly,  that  a  sale  of  growing  or  stand- 
ing timber  is  a  contract  concerning  an  interest  in  lands,  and  within 
the  fourth  section  of  the  Statute  of  Frauds.  Green  v.  Armstrong,  1 
Denio,  550;  Bishop  v.  Bishop,  1  Keman,  123;  Westbrook  v.  Eager, 
1  Harr.  (N.  J.)  81;  Buck  v.  Pickwell,  27  Vt.  157;  Cool  v.  Box  &  Ltim- 
ter  Co.,  87  Ind.  531;  Terrell  v.  Prazier,  79  Ind.  473;  Owens  v.  Lewi#, 
46  Ind.  488;  Armstrong  v.  Lawson,  73  Ind.  498;  Jackson  v.  Evana, 
44  Mich.  510;  Lyle  v.  Shinnebarger,  17  Mo.  App.  66;  Howe  v.  Batch'- 
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elder,  49  N.  H.  204;  Putney  v.  Day,  6  N.  H.  430;  Bowers  v.  Bowers, 
95  Pa.  St.  477;  Daniels  v.  Bailey,  43  Wis.  666;  Lillie  v.  Dunbar,  62 
Wis.  198;  Knox  v.  Haralson,  2  Tenn.  Ch.  232. 

The  question  is  now,  for  the  first  time,  before  this  court  for  deter- 
mination; and  we  are  at  liberty  to  adopt  that  rule  on  the  subject  most 
conformable  to  sound  reason.  In  all  its  other  relations  to  the  affiurs 
of  men,  growing  timber  is  regarded  as  an  integral  part  of  the  land 
upon  which  it  stands;  it  is  not  subject  to  levy  and  sale  upon  execution, 
as  chattel  property;  it  descends  with  the  land  to  the  heir,  and  passes 
to  the  vendor  with  the  soil.  Jones  v.  Timmons,  21  Ohio  St.  596. 
Coal,  petroleum,  building-stone,  and  numy  other  substances  con- 
stituting integral  parts  of  the  land,  have  become  articles  of  commerce, 
and  easily  detached  and  removed,  and,  when  detached  and  removed, 
become  personal  property,  as  well  as  fallen  timber;  but  no  case  is 
found  in  which  it  is  suggested  that  sales  of  such  substances,  with  a 
view  to  their  immediate  removal,  would  not  be  within  the  statute. 
Sales  of  growing  timber  are  as  likely  to  become  the  subjects  of  fraud 
and  perjury,  as  are  the  other  int^ral  parts  of  the  land,  and  the  ques- 
tion whether  such  sale  is  a  sale  of  an  interest  in  or  concerning  lands, 
should  depend,  not  upon  the  intention  of  the  parties,  but  upon  the 
legal  character  of  the  subject  of  the  contract,  which,  in  the  case  of 
growing  timber,  is  that  of  realty. 

This  rule  has  the  additional  merit  of  being  clear,  simple,  and  of  easy 
application,  qualities  entitled  to  substantial  weight  in  choosing  be- 
tween conflicting  principles. 

Whether  circumstances  of  part  performance  might  require  a  mod- 
ification of  this  rule,  is  not  before  the  court  and  has  not  been  con- 
sidered. 

Judgment  affirmed} 


STRONG  V.  DOYLE 

In  the  Supreme  Judicial  Court  of  Massachusetts,  1872 

[Reported  in  110  Massachusetts,  92] 

Tort  for  the  conversion  of  thirty  tons  of  manure.    At  the  trial  in 
the  Superior  Court,  before  Wilkinson,  J.,  the  plaintiff  introduced 
evidence  that  he  sold  and  conveyed  a  farm  to  the  defendant  on  Feb- 
'  *^^rtbii8  of  opinion  omitted.    See  also  8  Harv.  Law  Rev.  367. — ^Eda. 
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ruary  11, 1870,  by  a  deed  describing  it  by  metes  and  bounds,  and  con- 
taining no  reservation  except  a  right  for  the  plaintiff  to  occupy  the 
land  until  April  1 ;  that  the  manure  in  question  was  on  this  farm;  that 
the  defendant,  while  negotiating  for  the  purchase  of  the  farm,  made 
a  separate  and  distinct  oral  agreement  for  the  purchase  of  the  manure; 
that  it  was  agreed  that  the  plaintiff  should  put  up  the  manure  for 
sale  at  auction,  and  the  defendant  should  have  it  if  he  was  the  highest 
bidder;  that  in  March  the  plaintiff  advertised  the  manure  for  sale  at 
auction;  but  that,  at  the  time  and  place  advertised,  the  defendant 
forbade  the  sale,  claimed  the  manure  under  his  deed,  and  afterwards 
spread  it  upon  the  land. 

On  this  evidence  the  judge  ruled  that  the  plaintiff  could  not  main- 
tain his  action,  and  directed  a  verdict  for  the  defendant,  which  was 
returned.   The  plaintiff  alleged  exceptions. 

Colt,  J.  It  was  said  in  Fay  v.  Muzzey,  13  Gray,  53,  that  manure 
made  in  the  course  of  husbandry  upon  a  farm  is  so  attached  to  and 
connected  with  the  realty  that,  in  the  absence  of  any  express  stipula- 
tion to  the  contrary,  it  passes  as  appurtenant  to  it.  This  rule  is  ap- 
plied in  whatever  situation  or  condition  the  material  is  before  it  is 
finally  expended  upon  the  soil.  It  is  till  then  an  incident  of  the  real 
estate  of  such  peculiar  character  that,  while  it  remains  only  construc- 
tively annexed,  it  will  be  personal  property  if  the  parties  interested 
agree  so  to  treat  it.  Such  an  agreement,  though  it  be  unwritten,  does 
not  come  within  the  Statute  of  Frauds,  and  is  not  to  be  rejected,  al- 
though contemporaneous  with  the  conveyance  of  the  real  estate. 
An  oral  contract  for  the  sale  of  it  is  valid.  In  the  case  of  fixtures  which 
are  not  incorporated  with,  but  merely  annexed  to  the  freehold,  the 
rule  is  well  settled  that  the  Statute  does  not  apply.  Browne  on  St.  of 
Frauds,  sec.  234;  Hallen  v.  Runder,  1  C.  M.  &  R.  266;  Bostwick  v. 
Leach,  3  Day,  476. 

In  the  case  at  bar,  evidence  was  offered  that  the  defendant,  while 
negotiating  for  the  farm  and  before  its  conveyance  to  him,  made  a 
separate  and  distinct  agreement  for  the  purchase  of  the  manure,  to  be 
his  only  in  case  he  was  the  highest  bidder  at  public  auction;  that  the 
plaintiff  advertised  the  sale  as  agreed,  and  the  defendant  at  the  sale 
for  the  first  time  claimed  that  the  manure  belonged  to  him  under  the 
plaintiff's  deed,  and  that  it  was  afterwards  spread  upon  the  land  by 
him.  The  deed  was  in  the  usual  form,  conveying  the  land  only,  and 
reserving  only  to  the  plaintiff  the  right  of  occupying  until  the  first  of 
April  following. 

In  the  opinion  of  the  court,  this  evidence  supports  the  plaintiff's 
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title  to  the  property  in  dispute.  It  proves  an  independent  preliminajqr 
iigreement,  by  which  it  was  severed  from  its  relations  to  the  realty  be- 
fore the  deed  was  made.  It  serves  to  ascertain  the  subjectrmatto' 
upon  which  the  deed  was  intended  to  operate.  1  Greeni.  Ev.  sec.  286; 
Ropps  V.  Barker,  4  Pick.  239.  Such  an  agreement,  made  upon  good 
consideration,  with  the  owner  of  the  land  before  it  is  conveyed,  is,  as 
a  mode  of  severance,  as  eflFectual  as  a  sale  by  the  owner  to  a  stranger, 
or  an  agreement  between  landlord  and  tenant  by  which  the  manure 
becomes  personal  property.  Noble  v.  Sylvester,  42  Vt.  146;  Ford  v. 
Ck)bb,  20  N.  Y.  344. 

This  case  differs  from  Noble  v.  Bosworth,  19  Pick.  314,  cited  by 
the  defendant.  There  the  owner  of  land  erected  a  dye*house  upon 
it,  in  which  dye-kettles,  firmly  secured  in  brick,  were  set  up.  And  it 
was  held  that  a  verbal  reservation  of  the  kettles,  before  or  at  the  time 
of  the  delivery  of  the  deed  of  the  land,  was  inadmissible  to  oontrcd 
the  ordinary  effect  and  operation  of  the  deed.  The  property  in  dis- 
pute had  been  actually  annexed  to  the  building,  and  intentionaUy 
incorporated  with  the  real  estate  by  the  owner  for  the  purpose  <rf  p^- 
manent  improvement.  While  in  that  condition  before  severance  it 
was  subject  to  the  rules  which  govern  the  title  and  transfer  of  real 
estate,  and  passed  by  the  deed.  Here  no  act  of  severance  was  neces- 
sary to  detach  the  manure  from  the  land,  and  the  agreement  of  the 
parties  was  sufficient. 


NONAMAKER  v.  AMOS 

In  the  Supreme  Court  of  Ohio,  1905 

[Reported  in  78  Ohio  State,  163] 

Price,  J.  The  lease  of  October  11,  1902,  granted  to  the  plaintiffs 
in  error  and  their  heirs  and  assigns,  "all  the  oil  and  gas  in  and  under 
said  tract  of  land,  and  also  said  tract  of  land  for  the  purpose  and  with 
the  exclusive  right  of  operating  thereon  for  said  gas  or  oil,  with  the 
right  of  way,  the  right  to  lay  pipes  over  and  to  use  water  from  said 
premises;  and  also  the  right  to  remove  at  any  time,  all  property  placed 
thereon  by  the  lessee."  The  grant  is  for  a  term  of  twenty  years  from 
date  and  as  much  longer  as  oil  or  gas  is  found  in  paying  quantities 
>  See  Lee  ▼.  GaakeQ  (1S76),  L.  R.  1 Q.  B.  D.  700.~£d8. 
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thereon,  yielding  and  paying  to  tlie  lessor  **the  onesixlh  of  (he  oil 
produced  and  saved  from  the  premises,  delivered  free  of  expense  into  the 
tanks  or  pipe  line  to  the  lessor's  credit,'* 

There  is  another  important  clause  in  the  lease:  ''it  is  agreed  further, 
that  the  second  party  (lessees)  shall  have  the  right  at  any  time  to 
surrender  the  lease  to  the  first  party  for  cancellation,  after  which  all 
payments  and  liabilities  to  accrue  under  and  by  virtue  of  its  terms 
shall  cease  and  determine  and  the  lease  shall  become  absolutely  null 
and  void." 

The  lessees  proceeded  to  operate  under  this  lease  and  drilled  and 
equipped  one  oil  well,  which  the  circuit  court  found  "did  not  produce 
oil  sufficient  to  pay  for  operating  the  same  at  on&«ixth  royalty  as 
prescribed  in  the  lease."  That  court  further  foimd  that  the  defend- 
ants, now  plaintiffs  in  error,  informed  the  plaintiff,  Amos,  that  they 
would  abandon  said  premises  and  surrender  said  lease,  unless  be  would 
agree  to  reduce  the  royalty  stipulated  therein  from  one-sixth  to  one- 
eighth,  and  they  proposed  that  if  he  would  make  that  reduction, 
they  would  proceed  to  further  drill  and  operate  the  lease  for  oil. 
Thereupon  the  lessor  and  lessees  entered  into  a  parol  contract,  to  the 
effect  that  if  the  lessees  would  continue  to  further  drill  and  operate 
said  lands  for  oil,  the  royalty  should  be  one-eighth  instead  of  one- 
sixth  as  provided  in  the  lease,  and  further,  that  if  at  the  end  of  thirty 
days  from  the  completion  of  any  well,  the  average  production  of  said 
lands  should  amount  to  five  barrels  per  day  for  each  well,  the  royalty 
to  the  lessor  should  be  onensixth;  and  if  the  production  at  the  end  of 
thirty  days  from  the  completion  of  any  well  should  amount  to  an 
average  of  ten  barrels  per  day  from  each  well,  the  royalty  to  the  lessor 
should  be  one-fourth  of  the  oil  produced. 

In  consideration  of  this  parol  contract,  the  lessees  drilled,  equipped 
and  operated  five  additional  wells  on  said  lands  at  an  expense  to  them- 
selves of  not  less  than  six  thousand  dollars.  But  at  no  time  since  the 
completion  of  either  or  any  of  said  wells  has  the  production  exceeded 
an  average  of  two  barrels  per  day  for  each  well.  When  it  came  to  sign 
a  division  order  according  to  the  terms  of  the  parol  contract,  Amos, 
the  lessor,  refused,  and  demanded  one-sixth  royalty  as  stipulated  in 
the  written  lease,  and  brought  action  to  enforce  specific  performance 
of  its  terms.  While  the  circuit  court  found  all  the  above  facts  to  be 
established,  it  held  that  the  verbal  agreement  so  made  is  within  the 
statute  of  frauds  and  therefore  void.    Is  its  conclusion  of  law  sound? 

It  is  claimed  for  the  lessor  who  commenced  the  action  under  re- 
view, that,  (1)  the  parol  contract  relied  on  relates  to  an  interest  in  or 
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conceming  land;  and,  (2)  that  the  contract  was  not  to  be  perfonned 
within  the  space  of  one  year  from  the  making  thereof.  We  cannot 
assent  to  either  proposition.  The  title  to  the  land  is  not  involved, 
nor  is  any  interest  or  estate  therein.  The  question  arises  on  a  lease 
supplemented  by  a  parol  contract  with  reference  to  the  consideration. 
There  is  no  controversy  over  the  extent  of  the  grant,  and  the  parol 
contract  does  not  undertake  to  lessen  or  enlarge  the  estate  granted. 
Touching  the  division  of  the  oil  when  brought  to  the  surface,  the 
written  lease  stipulates  that  the  lessees  shall  yield  and  pay  ^'to 
the  lessor  the  onensixth  part  of  the  oil  pixxluced  and  saved  from  the 
premises,  delivered  free  of  expense  into  the  tanks  or  pipe  line  to  the 
lessor's  credit.    *    *    *    » 

This  share  is  the  lessor's  compensation  for  the  lease  and  the  rights 
granted  therein.  The  five-sixths  go  to  the  lessees  by  virtue  of  the 
same  instrument,  because  the  grant  to  them  was  the  oil  contained  in 
the  premises.  Therefore  the  parol  contract  related  to  personal  prop- 
erty and  not  real  estate,  or  an  interest  in  or  concerning  the  same.  In 
Eelley  v.  The  Ohio  Oil  Co.,  57  Ohio  St.  317,  this  court  held  that 
petroleum  oil  is  a  mineral,  and  while  it  is  in  the  earth,  it  forms  part  of 
the  realty;  and  when  it  reaches  a  well  and  is  produced  on  the  surface, 
it  becomes  personal  property  and  belongs  to  the  owner  of  the  welL 
In  the  opinion  by  Birket,  J.,  on  page  328,  it  is  said  'Petroleum  oil 
is  a  mineral,^  and  while  in  the  earth  it  is  part  of  the  realty,  and  should 
it  move  from  place  to  place  by  percolation  or  otherwise,  it  forms  part 
of  the  tract  of  land  in  which  it  tarries  for  the  time  being,  and  if  it 
moves  to  the  next  adjoining  tract,  it  becomes  a  part  and  parcel  of  that 
tract;  and  it  forms  part  of  some  tract,  until  it  reaches  a  well  and  is 
raised  to  the  surface,  and  then  for  the  first  time  it  becomes  the  subject 
of  distinct  ownership  s^arate  from  the  realty,  and  becomes  personal 
property,  the  personal  property  of  the  person  into  whose  well  it 
came.  *  *  *  It  is  the  property  of,  and  belongs  to  the  person  who 
reaches  it  by  means  of  a  well  and  severs  it  from  the  realty  and  con- 
verts it  into  personalty.^'  The  same  doctrine  is  again  laid  down  in 
Natural  Gas  Co.  v.  UUery,  68  Ohio  St.  259. 

The  lessees,  by  the  written  instrument,  agreed  to  drill  and  operate 

^  "  A  line  must  be  drawn  somewhere,  because,  if  this  principle  were  earned  to 
the  full  eictent,  there  being  no  distinction  between  the  timber  on  the  land  in  point 
of  law  and  the  mines,  then  it  would  have  to  be  said,  following  out  what  the  plain- 
tiff says  was  the  prindple  of  this  decision  [Marshall  v.  Green,  1  C.  P.  D.  35],  that 
a  contract  for  all  the  coal  or  minerals  under  a  man's  land,  with  a  license  to  oiter 
and  get  it,  is  not  within  sec.  4."   Per  Chitty,  J.,  in  Lavery  v.  Puisdl  (1888),  L.  R. 

Ch.  Div.  508.— Eds. 
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for  pU,  aD|d  of  what  they  would  thus  prpduoe  from  the  wells  and 
.thereby  s^yere^  f rpo*  the  realty,  they  were  to  yield  and  pay  to  the 
lessor  one-sixth.  .  Hence,  when  the  parties  entered  into  the  parol 
contract  as, foupd  by  the  lower  court,  they  were  not  contracting  for 
an  piterest  in  or  concerning  real,  e^te,  but  for  a  division  of  personal 
property  in  proportions  different  from  those  named  in  the  written 
lease.^  The  ipyaltyis  an  incident  to  the  written  instrument  as  a 
means  of  conipensation  to  the  lessor  for  the  grant  and  privileges 
therein  conveyed. 

Akin  to  the  foregoipg  is  the  case  of  Long  v.  White,  42  Ohio  St.  59. 
It  is  there  held,  that  the  statute  of  frauds  cannct  defeat  the  recovery 
of  the  purchase  money  on  a  verbal  contract  for  the  sale  of  a  dwelling 
house  then  annexed  to  real  estate,  but  to  be  severed  from  the  freehold 
and  d^vered  on  rollers,  after  the  same  has  been  so  severed,  and  which 
was  d^vered  in  accordance  with,  the  contract.  In  that  case  the 
defense  wa^  that  the  dwelling  house,  when  the. verbal  contract  for 
its  purchase  ..was  mad^^  was  standing  upon  the  premises,  erected 
upon  permanent  walls,  a  solid  and  strong  foundation,  permanently 
I^B^ed.to  the  preipises  and  constituted,  a  part  of  the  same.  The  de- 
fense was  held  had  and  the  seller  recovered.^- 

The  second  cpnt^ijitl^n  is. that  the  pa^ol  cojntract  was  not  to  be 
performed  within  one  year  and  for  that  reason  it  is  within  the  statute 
of  f raiyls-  We  think  this  position  is  also  untenable.  The  only  time 
fixed  for  performance  is  when  oil  is  ''produced  and  saved,"  and  on  its 
face  is  susceptible  of  beinjg  performed  within  a  year,  within  the  legal 
signification  of  that  te'rm.'^ 

Jtid(pnent  reversed. 

DavIs,  C.  J.,  Shatjck,  CBttW'ttnd  ^pear,*  JJ.,  concur. 


YOLK  y.  OI£EN 

In  the  Supreme  Court  of  New  York,  Appellate  Term,  1007 

[Reported  in  54  Miscellaneous  (N.  Y.),  227] 

Brady,  J.   Taking  the  testimony  of  plaintiff  to  be  aba<Jute]y  true, 

it  appears  that  the  defendant  was  the  owner  of  ceitain  buildings,  the 

demolition  of  which  he  contemplated  for  the  purpose  of  erecting  a 

1  Lavery  v.  PiUBell  (1888),  L.  R.  39  Ch.  Div.  508,  coiUra.    See  also  Ci1<]r  of 
Berwyn  v.  Beri^d  {1^12),  WSi  111.  408.-^Edi. 
*  Portions  of  opinion. omitted. — Eds. 
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large  building  upon  their  site.  The  plaintiff  orally  agreed  to  remove 
the  old  buildings  and  pay  therefor  the  sum  of  $500,  and  the  defendant 
agreed  to  accept  that  amount.  The  buildings  as  they  stood  were 
assuredly  real  estate.  Not  being  in  writing  the  contract  was  void. 
So  far  as  the  agreement  allowed  the  plaintiff  to  enter  upon  the  land 
it  was  a  license  and  legal  though  oral  (Dubois  v.  Kelly,  10  Barb.  496); 
but  so  far  as  it  pennitted  the  removal  of  the  buildings  and  granted  an 
interest  therein  it  was  for  the  sale  of  an  interest  in  land  and  void. 
If  the  seller  is  to  sever  the  thing  from  the  land  and  deliver  it,  the  con- 
tract may  be  oral ;  but  if  the  buyer  Is  to  sever  it  and  take  it  away,  the 
case  is  within  the  statute  and  the  contract  niiust  be  m  writing.  Bish. 
Cont.  (2d  Ed.)  1907,  Sec.  1293;  Green  v.  Armstrong,  1  Den.  551; 
Killmore  v.  Howlett,  48  N.  Y.  570;  Vorebeck  v.  Roe,  50  Barb.  302. 
If,  on  the  other  hand,  the  agreement  be  considered  one  for  the  sale 
of  goods  or  chattels,  it  was  void  under  section  21,  Personal  Property 
Law  (Laws  of  1897,  chap.  417),  as  the  value  exceeded  fifty  dollars, 
and  the  buyer  did  not  receive  any  part  of  the  goods  nor  pay  any  part 
of  the  purchase  price. 

The  judgment  should  be  reversed  and  a  new  trial  ordered,  with 
costs  to  appellant  to  abide  the  event. 

GiLDEBSLEsvE  and  Seaburt,  JJ.,  concur  in  result.^ 


BARNES  V.  HOSMER 

In  the  Supreme  Judicial  Cour^  of  Massachusetts,  1907 

[Reported  in  196  Massachusetts,  323] 

Tort  for  the  alleged  conversion  of  a  house  in  the  town  of  Russell. 
At  the  close  of  the  evidence  the  plaintiff  asked  the  judge  to  make 
the  following  rulings: 

1.  "  That  a  building  erected  upon  land  of , another  is  personal  prop- 
erty  when  there  is  an  express  agreement  that  it  may  be  such,  when  it 
may  be  fairly  inferred  from  circumstances  that  it  is  such,  or  when  the 
owner  of  the  land  has  treated  it  as  such.'' 

2.  ^'If  evidence  shows  that  the  Woronoco  Paper  Ciompaay  con- 
sented to  the  building  remaining  on  the  land  since  purchased  and 
has  collected  rent  therefor,  the  house  is  personal* property." 

^  Portion  of  opinion  omitted.— ^Eds. 
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The  judge  refused  to  make  the  rulings  requested,  and  instrueted  the 
jury,  that  if  they  found  that  the  house  was  on  the  land  of  the  Woron- 
oeo  Paper  Company  the  eyidence  would  not  be  sufiScient  to  enable 
the  plaintifF  to  recover  and  they  must  return  a  verdict  for  the  defend- 
ant, and,  if  they  found  that  the  house  did  not  stand  on  that  company's 
land,  they  must  determine  whether  it  was  personal  property  in 
accordance  with  principles  stated  in  the  charge. 

The  jury  retivned  a  verdict  for  the  defendant;  and  the  plaintiff 
alleged  exceptions.  For  the  purposes  of  the  exertions  it  was  ad- 
mitted in  the  bill  of  exceptions  that  the  house  stood  on  land  belonging 
to  the  Woronoco  Pi^r  Company. 

RuGG,  J.  It  was  agreed  by  the  parties  at  the  argument  that  the 
house,  for  the  conversion  of  which  this  action  is  brought,  stood  upon 
land  of  the  Woronoco  Paper  Company.  Its  title  came  by  a  chain  of  six 
deeds,  which  were  in  evidence  as  far  back  as  1881,  no  one  of  which  con- 
tained any  reservation,  exception  or  mention  of  the  building.  It  had 
stood  about  thirty  years,  but  there  was  no  evidence  as  to  the  circum- 
stances under  which  it  was  constructed  or  placed,  nor  as  to  who  was 
the  owner  of  the  land,  nor  whether  it  was  done  by  the  owner  or  a 
stranger  to  the  title,  and  if  by  a  stranger,  what  his  relations  were 
to  the. owner  of  the  freehold,  nor  anything  to  show  that  at  or  near 
that  time  anybody  treated  it  as  personal  property.  A  building  once 
affixed  to  the  real  estate  becomes  a  portion  of  it,  unless  before  it  is  so 
affixed  there  is  a  written  or  oral  agreement  with  the  owner  of  the  land 
that  it  shall  remain  personal  property.  Aldrich  V.  Husband,-  131 
Mass.  480.  Gibbs  v.  Estey,  15  Gray,  687.  Morris  v.  French,  106 
Mass.  326.  Madigan  v.  McCarthy,  108  Mass.  376.  Hartwell  v. 
Eelley>  117  Mass.  235. 

Such  an  original  agreement  or  understanding  may  be  shown  by 
inference-  from  the  subsequent  recognition  of  rights,  which  can  only 
result  from  its  existence.  Moxris  v.  French,  106  Mass.  826,  327. 
Howard  V.  Fessenden,  14  Allen,  124.  Korbe  vl  Barbour,  130  Mass. 
256.  There  is  no  evidence  warranting  such  an  inference  in  this  case. 
Attributing  its  utmost  weight  to  the  testimony,  it  goes  no  further 
than  to  show  at  most  a  subsequent  parol  recognition  of  an  undefined 
privilege  existing  in  the.  person  who  assumed  to  own  the  buildrng^ 
The  evidence  covers  only  the  few  years  last  past^  and  shows  that 
the  Woronoco  Paper  Ccnnpany  asserted  the  right  to  assent  to  any 
transfer  of  interest  in  the  building  in  order  to  give  such  transfer  any 
validity,  and  a  recognition  of  this  claim  by  most  of  tlie  parties  in 
•interest.    No  conveyance  of  the  building  by  the  ownet  of  the  land 


I17Q  dTATUTB  OF  FBAUBS 

was  shown.  When  a  buildm^Jias  become  affixed  to  the  realty,  with- 
out any  previous  agreonent  that  it  should  remain  personal  property, 
it  cannot  thereafter  be  converted  into  personal  pix^ierty  by  any  parol 
agreement  with  the  owner  of  the  land  without  a  severance.  Theie 
was  no  evidence  of  any  severance.  Burk  v.  HoUis,  98  Mass.  55. 
Poor  V.  Oakman,  104  Mass.  309.  Guernsey  v.  WilscMi,  134  Mass. 
482.  Dudley  v.  Foote,  63  H.  N.  67.  Leonard  v.  Ctough,  133  N.  Y. 
292.  To  give  effect  to  any  such  oral  agreement  or  any  course  of  con- 
duct indicating  such  a  subsequent  ond  agreement  would  be  in  con- 
travention of  the  statute  of  frauds.  The  instruction,  tiierefore,  that 
the  jury  must  return  a  verdict  for  the  defendant  in  the  event  that  it 
was  found  that  the  Wocondco  Paper  Company  owned  the  land  was 
correct.  Neither  of  the  prayers  for  instructions  presented  I^  the 
plaintiff  was  in  accordance  with  the  principles  of  hiw  we  have  stated, 
and  they  therefore  w^re  refused  pit^rly. 
ExcepUtms  overruled. 


JOHNSON  V.  WILKINSON 

In  the  Supreme  Judicial  Court  of  Massachusetts,  1885 

[Reported  in  189  Massachusetts,  3] 

MOROOK,  C.  J.  The^  was  evidence  tending  to  show  that  the 
defendant,  who  was  the  owner  of  a  hall,  entered  into  aik  oral  contract 
with  the  plaintiff  by  whidi  he  agreed  to  permit  the  plaintiffs  to  use 
the  hall  for  dancing  parties  on  the  afternoons  of  tovi  holidays  (Thanks- 
giving, Christmas,  Washington's. Birthday  and  f^ast-d&y)  at  a  stipu- 
lated price  for  eaeh  afternoon.  The  Superior  Court  directed  a  verdict 
for  the  defendant  upon  the  ground  that  this  contract  was  within  the 
Btstute  of  frauds,  being  a  contract  for  the  sale  of  an  interest  in  land. 
Pub.  St.,  c,  78,  sec.  1,  cl.  4.  The  question  is  whether  it  was  such  a 
contract,  or  merely  a  contract  for  &  license,  to  the  plaintiffs  to  enter 
and  use  the  hall  for  the  purpose  contemplated.  A  license  is  a  permis- 
sion or  authority  to  enter  the  land  and  do  certain  acts  or  series  of  acts, 
the  parties  not  intending  to  convey  any  interest  in  the  land;  and  it  is 
well  settled  that  such  a  license  need  not  be  in  writing,  under  the  stat- 
ute of  frauds.  Thus  n  license  to  enter  land  and  to  cut  timber,  or  to 
gather  the  growing  crops,  is  valid  though  not  in  writings  Whitmaiah 
v:  Walker,  1  Met.  313.    So  an  agreement  for  a  seat  in  a  theater,  or 
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other  plaoe  of  amu&em^nt,  is  a  license  merely.  McCrea  v.  Man^,  12 
Gray,  211;  Burtoh  v.  Scherpf,  1  Allen,  133.  So,  ordiilarily,  an  agree* 
ment  for  lodgings  in  a  hotel  or  boarding  house,  though  the  rooms 
the  boarder  is  to  occupy  are  designated,  does  not  create  an  in* 
terest  in  land,  but  is  merely  a  license.  White  v.  Ma3mard,  HI  Mass. 
250.  In  the  case  before  us  it  seems  to  us  that  the  contract  has  the 
elements  of  a  license,  rather  than  of  a  contract  for  the  sale  of  any 
interest  in  land.  The  use  of  the  hall  by  the  plaintijffs  was  not  to  be 
continuous,  but  only  occasional,  and  for  a  few  hours  on  foiu*  separate 
days.  They  were  not  to  have  the  exclusive  occupation  and  control 
of  it.  The  key  was  never  delivered  to  them,  but  remained  with  the 
defendant,  who,  on  the  afternoons  it  was  occupied  under  the  contract, 
opened,  lighted,  and  closed  it.  We  think  the  defendant  would  remain 
all  the  time  in  the  legal  possession  of  the  land;  that  the  plaintiffs  Were 
to  occupy  it  merdy  as  licensees,  and  would  acquire  under  the  conf  raet 
no  interest  in  the  land.  It  is  like  the  ordinary  case  of  hiring  a  hall  for 
a  night,  which  does  not' create  a  lease,  but  the  hirer  occupies  linder  a 
license.  Regarding  the  contract  in  this  case  as  a  contract  for  a  license, 
it  is  trite  that  the  defendant  had  the'  power  to  revoke  the  license,  and 
the  plaintiffs  could  not  compel  the  defendant  to  give  them  the  use  of 
the  hall;  but  if,  in  revoking  it,  the  defendant  violated  his  contract,  he 
is  responsible  for  any  damages  sustained  by  the  plaintiffs  by  reason  of 
such  breach  of  contract.  McCrea  v.  Marshy  and  Whitmarsh  v. 
Walker,  ubi  supra. 
Judgmeni  for  the  plidntiffs. 


ZWICKER  V.  GARDNER 

In  the  Supreme  Judicial  Court  of  Massachusetts,  1912 

[Reported  in  213  Massachusetts,  95] 

Morton,  J.  The  plaintiff  mortgaged  certain  premises  to  the  de* 
fendant's  testator,  'the  defendant's  testator  instituted  foreclosure 
proceedings  and  the  plaintiff  alleges  that  the  defendant's  testator 
agreed  that  if  he,  the  plaintiff,  would  not  bid  at  the  foreclosure  sale  or 
procure  other  persons  to  bid,  he,  the  defendant's  testator,  would  bid 
the  premises  in  and  sell  them  at  private  sale  aiid  pay  over  to  the  plain- 
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tiff  any  balance  that  remained  after  deducting  the  mortgage,  interest 
and  expenses.  The  plaintiff  alleges  that  be  refrained  from  bidding  or 
procuring  others  to  bid  at  the  foreclosure  sale,  and  that  the  defend- 
ant's testator  bid  the  premises  in  and  afterwards  sold  them  at  private 
sale  for  a  sum  in  esecess  of  the  mortgage,  interest  and  expenses.  This 
is  an  action  to  recover  such  excess.  The  case  was  sent  to  an  auditor, 
who  found  the  facts  to  be  as  alleged  by  the  plaintiff,  and  was  heard 
by  a  judge  of  the  Superior  Court  without  a  jury  upon  the  auditor's 
report.  The  judge  ruled  and  found  in  favor  of  the  plaintiff.  The  case 
is  here  on  exceptions  by  the  defendant  to  the  refusal  of  the  judge  to 
rule  as  requested  by  the  defendant  that  the  contract  was  within  the 
statute  of  frauds  and  that  the  plaintiff  could  not  recover.  It  was 
agreed  that  the  contract,  if  there  was  one,  was  not  in  writing  and 
that  there  was  no  note  or  memorandum  thereof  in  writing  signed  by 
the  defendant's  testator,  or  by  any  one  by  him  thereunto  lawfully 
authorized. 

We  think  that  the  ruling  and  finding  of  the  judge  were  right.  This 
is  not  an  action  to  enforce  an  oral  contract  for  the  sale  of  land  or  an 
interest  in  or  concerning  the  same.  The  land  has  been  sold  and 
nothing  remains  to  be  done  except  for  the  defendant  to  account  for 
and  pay  over  the  excess.  That  part  of  the  contract  is  separable  from 
the  rest  of  the  contract  and,  the  rest  of  the  contract  having  been  per- 
formed, there  is  no  reason  why  this  part  of  it  should  not  be  enforced. 
And  to  that  effect  see  Page  v.  Monks,  5  Gray,  492;  Trowbridge  v. 
Wetherbee,  1 1  Allen,  361 ;  Graffam  v.  Pierce,  14314ass.  386.  The  case 
of  Kennerson  v.  Nash,  208  Mass.  393,  cited  by  the  defendant,  is 
entirely  different  from  the  case  before  us.  It  is  not  necessary  to  con- 
sider whether,  if  the  contract  did  come  within  the  statute  of  frauds, 
it  would  have  been  taken  out  of  the  statute  by  part  performance. 

Exceptions  overruled.' 

^  Defendant  sold  to  pUuntifFs  certain  lots  subject  to  restrictions  upon  thdr  use 
and  orally  agreed  with  plaintiffs,  as  consideration  for  the  purchase,  that  another 
lot  in  the  same  tract  should  not  be  sold  except  with  the  same  restrictions  as  were 
imposed  upon  the  lots  sold  to  plaintiffs.  HMf  such  oral  promise  was  a  contract 
for  the  sale  of  an  interest  in  or  concerning  land  and  unenforceable  in  equity  in 
the  absence  of  a  memorandum  signed  by  the  party  to  be  charged.  Sprague  v. 
Kimball  (1913),  213  Mass.  380. 

"The  statute  of  frauds  does  not  operate  fx>  prevent  the  reformation  of  the  in- 
strument by  means  of  striking  out  the  clause  of  defeasance  that  was  inserted  by 
mutual  mistake.  No  attempt  is  made  to  insert  a  parcel  of  land  that  was  omitted 
from  the  writing,  or  to  construct  an  agreement  by  introducing  a  new  element  that 
18  required  by  the  statute  to  be  reduced  to  writing  in  order  to  make  the  agreement 
binding."    Per  De  Courqy,  J.,  in  Kennedy  v.  Poole  (1913),  213  Mass.  495,  498. 
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McCULLOUGH  v.  FINLEY 

In  the  Supreme  Court  of  Kansas,  19M 
[Reported  in  69  Kansas,  705] 

BuRCH,  J.  James  McClaren  died  in  1869,  leaving  a  will  devising 
to  his  widow  a  life-estate  in  the  land  in  controversy,  consisting  of  an 
eighty-acre  tract,  with  remainder  in  fee  to  his  daughters,  the  plaintiff 
and  the  defendant.  On  March  16,  1874,  these  sisters  orally  agreed 
to  divide  the  land,  the  plaintiff  taking  the  south  forty  acres  and  the 
defendant  the  north  forty  acres,  and  on  the  same  day  the  widow  con- 
veyed her  interest  in  the  respective  tracts  to  her  daughters  by  sep- 
arate deeds.  The  husband  of  the  defendant  was  also  named  as  grantee 
in  the  deed  to  the  defendant  of  her  share  of  the  land. 

The  defendant  took  possession  of  her  part  of  the  land,  and  has  at 
all  times  since  been  in  the  actual  possession  of  it,  claiming  to  be  the 
owner;  has  made  lasting  and  valuable  improvements  upon  it;  has 
paid  all  taxes  assessed  against  it,  and  has  received  all  the  rents  and 
profits  accruing  from  it  since  1874.    The  plaintiff  lived  on  or  near  the 

See  also  Wykle  v.  Bartholomew  (1013),  258  ID.  358;  Correll  v.  Greider  (1013), 
258  lU.  479. 

''The  agreement  gives  to  plaintiffs,  for  a  limited  time,  the  exdusiye  right  to 
find  A  buyer  for  the  farm  who  will  pay  at  least  16,400  for  it  to  the  owner;  the  ex- 
pressed inducement  to  plaintiffs  to  enter  upon  the  work  of  finding  a  buyer  being 
the  right  to  retain  for  their  services  any  sum  greater  than  $6,400  which  they  can 
induce  the  purchaser  to  pay.  Upon  the  part  of  the  plaintiffs  the  agreement  would 
be  performed  when  they  produced  a  person  able  and  willing  to  pay  $6,400  or  more 
for  the  place.  Upon  the  part  of  the  owner,  the  defendant,  the  contract  would  be 
performed  if,  when  a  porchaser  was  produced  by  the  plaintiffs  and  $6,400  was 
paid  or  tendered  him,  he  conveyed  the  farm  with  good  title.  The  intending 
purchaser  could  not  compel  the  owner  of  the  farm  to  convey  it  to  him,  or  to  the 
plaintiffs.  Plaintiffs  do  not  occupy  the  position  of  principals  to  a  contract  for 
the  purchase  and  sale  of  lands.  They  did  not  agree  with  defendant'  to  buy  his 
farm,  and  he  did  not  agree  to  sell  it  to  them.  Language  used  in  the  opinion  in 
Carr  v.  Leavitt,  54  Mich.  540  (20  N.  W.  576),  is  applicable  here: 

*' '  This  surely  was  not  a  contract '  for  the  sale  of  any  lands,  or  any  interest  in 
lands,  'within  the  meaning  of  the  statute  of  frauds.  *  *  *  That  statute  con- 
templates a  transaction  between  parties  contracting  with  each  other  as  principals; 
and  this  was  not  such  a  transaction.' "  Per  Ostrander,  C.  J.,  in  Brittson  v.  Smith 
(1911),  165  Mich.  222,  226.  C/.  Conklin  v.  Kniger  (1010),  79  N.  J.  L.  326.  See 
also  Henderson  v.  Lenke  (1011)»  60  Ore.  363;  Mucke  v.  Sobmon  (1906),  79  Conn. 
297.— Eds. 
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tract  deeded  to  her  for  a  few  years  and  then  sold  it,  keeping  the  pro- 
ceeds as  if  the  land  had  been  her  own.  She  has  kndwn  since  1874  that 
her  sister  claimed  the  exclusive  right  to  the  north  forty,  and  through- 
out the  years  m^^  no  claim  ujpoxi  it  of  any  kmd  until  Ae  conmienced 
this  suit,  in  February,  1902.  The  devisee  of  the  life-estate  died  in 
1888.  The  plaintiff  nbw  denies  thsLt  her  verbal  agreement  and  her 
conduct  and  the  conduct  of  her  sister  in  reliance  upon,  the.  agreement 
are  sufficient  to  exclude  her  from  title  to,  and  possession  of,  the  land. 

The  courts  have  little  forbearance  toward  claims  so  destitute  of 
moral  and  conscientious  quality.  The  statute  of  frauds  was  enacted 
to  prevent,  and  not  to  foster,  injustice,  and  the  rule  is  settled  in  this 
state  that  possession,  the  payment  of  taxes,  and  permanent  improve- 
ment under  a  parol  agreement,  with  knowledge  and  acquiescence, 
remove  the  contract  from  the  operation  of  the  statute.  (Holmden  v. 
Janes,  42  Kan.  758,  21  Pac.  591 ;  Newkirk  v.  Marshall,  35  id.  77,  10 
Pac.  571;  Holcomb  v.  Dowell,  15  id.  378.)  Upon  the  same  principle  a 
parol  partition  acted  upon  in  this  case  will  not  be  disturbed.  (Crim- 
mins  V.  Morrisey,  36  Kan.  447, 13  Pac.  748;  Duffey  v.  Rafferty,  15  id. 
9,  13;  21  A.  &  E.  Encycl.  of  L.,  2d  ed.,  1137  et  seq.) 

It  is  said  that  the  defendant's  possession  must  be  referred  to  the 
deed  from  her  mother  as  life-tenant  and  that  she  could  not  hold  ad- 
versely to  her  cotenant  of  the  fee.  This  proposition  ignpres  the  agree- 
ment between  the  parties  under  which  the  land  was  divided  between 
them,  and  under  which  the  plaintiff  sunrendered  all  r^t  to  the  de- 
fendant's portion.  The  cotenancy  of  the  fee  was  then  at  an  end.  The 
plaintiff  no  longer  held  any  estate  in  remainder  in  the  defendant's  part 
of  the  land,  and  the  defendant  was  at  perfect  liberty  to  take  title  to 
the  life-interest  in  her  own  portion  and  hold  the  entire  estate  adversely 
to  the  plaintiff. 

At  the  time  the  agreement  to  divide  the  land  was  made,  the  de- 
fendant lacked  a  month  of  being  of  age.  The  contract,  however,  was 
voidable  only  and  became  binding  when  the  defendant  failed  to  dis- 
affirm within  a  reasonable  time  after  attaining  majority.  (Gen.  Stat. 
1901,  Sec.  4183.) 

The  case  of  Love  v.  Blauw,  61  Kap.  496,  59  Pac.  1069,  48  L.  R.  A. 
257,  73  Am.  St.  Rep,  334,  has  no  application  because  the  partition  in 
this  case  was  between  owners  of  the  fee,  and  not  between  life-tenants 
on  one  side  and  remainder-men  on  the  other. 

The  findings  of  fact  are  assailed  as  unsupported  by  the  evidence. 
In  a  few  unimportant  particulars  the  court  may  haveembodied  in  its 
findings  some  facts  which  the  record  only  suggests,  but  every  fact 
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essential  to  a  judgment  in  favor  of  the  defendant  was  abundantly 
sustained.  . 

The  facts  relied  on  as  an  estoppel  to  the  plaintiff's  recovery  were 
sufficiently  pleaded,  and  the  judgment  of  the  district  court  is  affirmed. 

All  the  Justices' concurring.^ 
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In  the  Supreme  Court  of  California,  1911 

4 

[Reported  in  161  California,  484] 

Shaw,  J.  This  is  an  action  to  quiet  title  to  a  strip  of  land  eighteen 
inches  in  width  lying  within  the  enclosure  of  the  defendants,  extending 
along  the  north  line  thereof.  The  real  object  of  the  action  is  to  ascer- 
tain and  adjudge  the  location  of  the  boundary  line  between  the  land 
of  the  plaintiffs  and  that  of  the  defendants^  The  judgment  went  for 
the  plaintiffs,  the  defendants'  motion  for  a  new  trial  was  denied,  and 
from  this  ruling  the  defendants  appeal. 

>  Wood  V.  Fleet  (1867),  36  N.  Y.  400,  acootd.  Lloyd  v.  Conovw  (1866),  1 
Dutch.  (N.  J.)  47,  omtra. 

"It  waa  settled  as  early  as  Ebert  v.  Wood,  1  Binn.  216,  that  a  parol  partition 
between  tenants  in  common  is  valid  and  conclusive.  Chief  Justice  Tilghman  puts 
the  decision  mainly  on  the  ground  of  part  performance,  which  the  English  courts 
of  equity  bad  held  to  take  such  contracts  out  of  the  bar  of  the  statute  of  frauds. 
But  another  and  equally  waghty  reason  might  be  added  from  the  nature  of  ten* 
anoy  in  common.  As  eaeb  tenant  has  not  only  title,  but  joint  and  several  posses- 
flion  of  the  whole  and  every  part,  the  change  to  a  title  in  severalty  in  any  specified 
pai:t  is  not  such  a  transfer  of  title  to  land  as  is  within  the  mischief  contemplated 
by  the  statute  of  frauds.  This  reason  was  indicated  in  Mellon  v.  Reed,  114  Pa. 
647,  and  again  more  fully  In  McKnight  v.  Bell,  136  Pa.  368,  where  it  is  siud  by 
our  late  Brother  Clark,  'a  partition  which  merely  severs  the  relation  existing  be* 
tw«en  tenants  in  common  in  the  undivided  whole  and  vests  title  to  a  correspondent 
part  in  sevei^aHy  is  not  such  a  sale  or  transfer  of  title  as  will  be  affected  by  the 
statute  of  frauds.  The  reason  of  this  rule  rests  in  this:  that  the  partition  is  not 
an  acquisition  or  purchase  of  land,  nor  is  it  in  any  proper  sense  a  transfer  Of  the 
title  to  land;  it  is  a  mere  setting  apart  in  severalty  of  the  same  interest  held  in 
common,  not  In  other,'  but  in  the  same  lands.'  The  cases  have  drawn  the  line 
between  a  mere  parol  agreement  to  part,  and  an  agreement  followed  by  acts  of 
the  parties  on  the  land  itself,  indicating  several  possession  taken  in  execution  of 
the  agreement.  The  former  is  inoperative  but  the  latter  is  valid."  Per  Mitchell, 
J.,  in  Byers  v.  Byers  (1898),  183  Penn.  St.  609,  616-617.— Eds. 
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The  decision  of  the  court  below,  upon  the  facts  appearing  in  evi- 
dence, was  contrary  to  a  long  line  of  decisions  of  the  supreme  court  of 
this  state  establishing  the  rule  applying  to  the  location  of  boundary 
lines  between  coterminous  landowners,  beginning  with  Sneed  v.  Os- 
bom,  25  Cal.  619,  and  ending  with  Dundas  v.  Lankershim  S.  Dist., 
155  Cal.  692,  [102  Pac.  9251.^ 

The  rule  is  thus  stated  in  Yoimg  v.  Blakeman,  153  Cal.  481,  [95 
Pac.  888]:  ''When  such  owners,  bemg  uncertain  of  the  true  position 
of  the  boundary  so  described,  agree  upon  its  true  location,  mark  it 
upon  the  ground,  or  build  up  to  it.  Occupy  on  each  side  up  to  the  place 
thus  fixed  and  acquiesce  in  such  location  for  a  period  equal  to  the 
statute  of  limitations,  or  under  such  circumstances  that  substantial 
loss  would  be  caused  by  a  change  of  its  position,  such  line  becomes  in 
law,  the  true  line  called  for  by  the  respective  descriptions,  regardless 
of  the  accuracy  of  the  agreed  location,  as  it  may  appear  by  subsequent 
measurements."  And  again,  to  this  effect:  ''The  line  so  agreed  on 
becomes  in  legal  effect  the  true  line,  the  agreement  as  to  the  line  may 
be  in  parol  and  it  does  not  operate  to  convey  title  to  the  land  which 
may  lie  between  the  agreed  line  and  the  true  line,  but  it  fixes  the  line 
itself  aQd  the  description  carries  title  up  to  the  agreed  line  regardless 
of  its  accuracy;  the  agreement  as  to  the  line  is  not  in  violation  of  the 
statute  of  frauds,  because  it  does  not  transfer  title;  the  parties  hold 
up  to  the  agreed  !ine  by  virtue  of  their  original  deeds  and  not  by  virtue 
of  the  parol  agreement;  'the  division  line  when  thus  established  at^ 
taches  itself  to  the  deeds  of  the  respective  parties  and  simply  defines 
not  adds  to,  the  lands  described  in  the  deeds,'  and  if  more  is  thus  given 
to  one  than  the  calls  of  his  deed  actually  require  he  'holds  the  excess 
by  the  same  tenure  that  he  holds  the  main  body  of  his  land.' " 

The  facts  appear  from  the  evidence  without  substantial  oontradio* 
tion  and  may  be  briefly  stated.  In  1888  a  map  was  filed  in  the  ofiSce 
of  the  recorder  of  the  county  showing  a  subdivision  of  land  into  lots 
and  blocks,  known  as  the  map  of  Hollywood.  Upon  this  map  was 
delineated  a  block  numbered  4  consisting  of  several  acres  of  land.  On 
the  westerly  side  of  this  block  Cahuenga  Avenue  was  located  and  upon 
its  southerly  side  a  street  now  known  as  Sunset  Boulevard,  the  inter- 
section of  the  two  streets  forming  the  southwest  comer  of  the  block. 
In  1896  the  street  known  as  Sunset  Boulevard  was  widened  and 
straightened  so  that  the  lines,  as  then  established,  included  some  of  the 
property  situated  northerly  thereof.  The  owners  of  the  property, 
among  them  the  owner  of  said  block  4,  executed  a  deed  granting  to 

^  Citation  of  authorities  omitted. — ^Eds. 
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the  county  the  poHiong  of  their  property  lying  within  the  lines  of  the 
streets  as  thus  widened.  In  the  year  1899  Joseph  R.  Bennett  had 
become  the  owner  in  fee  of  a  portion  of  block  4  fronting  pn  Cahuenga 
Avenue,  including  the  lot  of  the  plaintiffs  and  that  of  the  defendants. 
On  December  2,  1899,  he  conveyed  to  the  defendant  A.  C.  L.  de 
Reyes,  who  is  the  wife  of  her  co-defendant,  a  part  of  this  block  fronting 
103  feet  on  the  easterly  line  of  Cahuenga  Avenue.  The  description  in 
the  deed,  declared  that  the  southwest  comer  of  this  lot  was  a  point 
situated  207.5  feet  north  of  the  southwest  comer  of  block  4,  according 
to  the  map  of  Hollywood  recorded  in  1888  as  aforesaid.  The  lot  con- 
veyed had  a  depth  of  393  feet.  In^nediateIy  after  the  deed  was 
executed  Bennett  pointed  out  to  defendants  the  four  comers  of  the 
lot  so  conveyed  and  thereupon  defendants  placed  on  each  comer  an 
iron  pipe  to  mark  the  corners.  Immediately  afterward  the  defend- 
ants built  a  fence  along  the  lines  of  the  lotas  thus  pointed  out  by  Ben- 
nett, and  they  have  ever  since  maintained  the. same,  occupying  and 
possessing  the  entire  area  enclosed  therein.  Shortly  after  the  fence 
was  built  they  erected  a  building  at  the  northwest  comer,  the  north 
side  of  which  was  placed  on  the  line  previously  occupied  by  the  north 
fence.  It  extended  some  distance  to  the  rear  from  Cahuenga  Avenue. 
This  building  has  ever  since  been  occupied  by  M.  L.  Reyes  as  an 
office.  Bennett  at  that  time,  and  for  three  years  afterwards,  lived 
on  the  opposite  side  of  Cahuenga  Avenue  and  was  fully  aware  of  these 
improvements  and  of  the  possession  and  claim  of  the  defendants.  He 
made  no  objection  whatever  to  the  claim  or  possession  of  Reyes  up  to 
the  line  of  the  fence  so  established.  On  March  25^  1901,  Bennett  con- 
veyed to  Daniel  F.  Bacon  a  lot  fronting  51.5  feet  on  the  easterly  Une 
of  Cahuenga  Avenue  lying  directly  north  of  the  premises  of  the  de- 
fendants. This  deed  declared  that  the  southwesterly  comer  of  the 
tract  conveyed  was  situated  310.5  feet  north  of  the  intersection  of 
Cahuenga  Avenue  and  Simset  Boulevard  and  that  the  line  ran  thence 
north  along  Cahuenga  Avenue  61.5  feet.  Thus,  according  to  the 
respective  descriptions,  and  assuming  that  the  comer  of  block  4  by 
the  map,  recorded  in  1888,  was  the  same  as  the  intersection  of  the 
avenue  and  the  boulevard,  as  changed  in  1896,  this  lot  would  be  con-, 
tiguous  to  and  north  of  the  defendants'  lot.  Bacon  afterwards  con- 
veyed this  tract  to  Johnson,  Johnson  conveyed  it  to  Fry,  and  Octo- 
ber 15, 1902,  Fry  conveyed  it  to  plaintiffs^  each  deed  having  the  same 
description  as  that  given  in  the  conveyance  by  Bennett  to  Bacon. 
Plaintiffs  had  their  lines  surveyed  and  in  1903  they  put  up  a  building 
the  north  line  of  which  was  51.5  feet  north  of  the  Reyes  fence  leaving 
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space  for  a  driveway  between  the  building  and  said  fence.  None  of 
the  parties  ever  disputed  the  right,  titie  or  possession  of  the  defend- 
ants to  the  property  within  their  fences  and  occupied  by  the  building 
thereon  until  more  than  five  years  after  the  defendants'  fences  and 
buildings  were  erected.  The  exact  time  of  the  beginning  of  this  ac^ 
tion  does  not  appear.  The  amended  com^^aint  was  filed  in  September, 
1907.  It  is  conceded,  however,  that  it  was  begun  shortly  before  that 
date.  The  dispute  concerning  the  location  <A  the  boundary  line  arose 
a  short  time  before  the  action  was  begun.  Thereupon  a  new  survey 
was  made  and  it  appears  to  have  been  discovered,  at  least  it  was 
proven  to  the  satisfaction  of  the  lower  court  upon  the  trial,  that  the 
fence  was  situated  eighteen  inches  north  of  the  true  location  of  the 
boundary  as  fixed  by  the  distances  stated  in  the  deed  executed  by  Ben- 
nett to  Reyes  in  1899,  and  that  the  enclosure  <^  the  defendants  in- 
cluded a  strip  of  land  eighteen  inches  wide  lying  immediately  north 
of  the  lot  described  in  defendants'  deed,  said  strip  being  also  included 
in  the  conveyance  by  Bennett  to  Bacon  aforesaid  and  to  which  by  the 
succession  of  deeds  above  mentioned,  the  defendants  had  apparently 
acquired  title. 

These  facts  bring  the  case  directly  within  the  rule  above  stated  and 
the  findings  and  judgment  should  have  been  in  favor  of  the  defend- 
ants. The  plaintiffs  claim  that  this  rule  does  not  apply  where  the 
location  of  the  boundary  is  merely  uncertain  but  that  it  must  have 
been  absolutely  unascertainable.  We  find  no  sUch  qualification  of 
the  rule  stated  in  any  of  the  authorities.  Obviously  it  could  not  be 
thus  qualified.  It  is  only  where  the  true  location  is  subsequoitly 
ascertained  that  actions  of  this  kind  arise.  Consequently,  the  rule 
could  not  apply  if  the  location  was  unascertainable.  According  to 
all  the  authorities,  it  is  sufficient  if  the  true  location  is  uncertain  and 
the  parties  fix  the  boundary  because  of  its  uncertainty  and  afterwards 
occupy  up  to  it  and  make  improvements  thereon.  At  the  time  thia 
boundary  was  fixed  Bennett  and  Reyes  were  the  owners  of  the  re- 
spective adjoining  lots.  The  position  of  the  division  line  had  not  been 
marked  and  was  uncertain.  Bennett,  as  the  original  owner  of  both 
tracts,  would  presumably  have  knowledge  of  the  location  of  the  lines 
superior  to  that  of  defendants.  He  pointed  them  out  to  Reyes,  who 
desired  at  that  time  to  know  their  position.  Reyes  accepted  the  loca- 
tion thus  fixed.  This  constituted  an  agreement  as  to  the  location. 
Reyes  acted  upon  it  by  building  the  fence  and  buildings  with  the  full 
knowledge  and  under  the  observation  of  Bennett.  The  succeeding 
owners  took  with  knowledge  <rf  the  possession  of  Reyes  up  to  the 


EISBMAN  y.  8GS(NEID;BB  1181 

fence.  Their  acquiescence  has  the  owie  effect  as  that  of  Bennett 
would  have  had  if  he  had  continued  to  own  the  lot.  It  is  not  n^cessaiy 
for  the  application  of  this  rule  that  there  should  have  been  a  dispute 
as  to  thQ  boundary  prior  to  the  agreement  as  to  the  location.  This 
was  expressly  decided  in  Hehn  v.  Wil^onj  76  Cal.,585^  [18  Pac.  604J. 

The  prder  is  reversed,^ 

Angellotti,  J.,  and  $losS|  J.,  concurred.* 


Section  V. — PaoBasEs  not  to  be  PEaFoaifED  Withxn  a.  Ybab 

From  the  Making  Thebbqf 

{WISEMAN  V.  SCHNEIDER 

»  .  •  ^ 

In  the  Court  of  Errors  and  App^s  of  New  Jersey,  1897 
[Reported  in  60  New  Jersey  Law,  291] 

Van  Stckel,  J.  This  suit  was  brought  by  the  plaintiff  against 
the  defendant,  who  is  her  son-in^-law,  to  recover  damages  for  the 
breach  of  ah  alleged  oral  agreement  made  twenty  years  ago,  that  in 
consideration  of  certaii^  .domestic  services  to  be  performed  by  her^ 
he  would  support  and  maintain  her  during  her  lifetime. 

There  was  sufficient  evidence  to  establish  the  parol  contract. 

The  defence  waa  i^et  up  that  the  plaintiff,  four  or  five  years  ago, 

*  Portion  of  opinion  omitted. — Eds. 

*  "Sudi  an  agreement,  necenarily,  is  not  valid  for  any  o4her  purpose  than  that 
of  settling  an  uncertainty  in  regard  to  the  comibon  boundary.  If  adjoining  owners 
agre^  09  a  division  line,  knowing  .that  it  is  not.  the  true  line,  and  with  the  purpose 
of  thereby  transferring  from  one  of  them  to  the  other  a  body  of  land  which  they 
know  his  true  line  does  not  embrace,  the  agreement  will  not  be  enforced.  Such 
a  transaction  would  not  constitute  an  adjustment  of  unoertiunties  or  doubts  as  to 
the  line,  but  would  be  an  attempt  to  convey  or  release  land  from  one  to  the  other. 
Land  cannot  be  conveyed  by  the  device  of  moving  fences  or  changing  the  marks 
or  monun^ents  whlfsh  define  its  limits.  ,If  an  agreement  having  for  its  real  object 
the  transfer  of  the  land,  but  relating  by  its  terms  solely  to  the  boundary  line  and 
made  with  knowledge  that  the  true  line  is  elsewhere  than  at  the  place  fixed,  is 
oral,  it  would  be  void,  being  an  attempt  to  transfer  land  without  writing."  Per 
Shaw,  J.,  in  Lewis  v.  Ogram  (1906),  14»  Cat  506,  50^-609,    , 

See  also  Vosburgh  v.  Tisator  (1866),  32  N.  Y.  Wl.  qf.  Kaauf  ^l  Tmitk  Co.  v. 
Elkhart  Lake  Sand  &  Gravel  Ck>.  (1013),  153  Wis.  306.— Eds. 
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abandoned  the  contract  by  going  to  Europe  and  remaining  there 
some  time,  and  that  there  was  no  renewal  of  the  contract  on  ber 
return  to  this  country. 

Her  absence  in  Europe  was  admitted,  but  she  testified  that  she 
went  abroad  with  the  consent  of  defendant,  who  paid  her  passage; 
that  she  returned,  with  his  consent,  on  a  ticket  furnished  by  him, 
and  upon  her  return  resumed  her  fonner  duties  in  lus  house. 

This  evidence  was  properly  submitted  to  the  jury,  and  if  it  was 
accepted  as  true  the  original  contract  was  not  abrogated,  and  the 
plaintiff  was  entitled  to  a  verdict  for  the  breach  of  the  agreement,  if 
it  was  not  within  the  statute  of  frauds. 

As  early  as  the  case  of  Peter  v.  CJompton,  Skin.  363,  the  great 
majority  of  the  judges  declared  that  '^ where  the  agreement  was  to 
be  performed  upon  a  contingent,  and  it  does  not  appear  within  the 
agreement  that  it  Lb  to  be  performed  after  the  year,  there  a  note  in 
writing  is  not  necessary,  for  the  contingent  might  happen  within  a 
year;  but  where  it  appears  by  the  whole  tenor  ct  the  agreement  that 
it  is  to  be  performed  after  a  year,  there  a  note  is  necessary;  otherwise, 
not." 

This  has  been  the  generally-accepted  rule  since  that  case  was 
decided. 

Parol  agreements  to  do  something  for  an  indefinite  period  which 
may  be  terminated  within  a  year  are  valid. 

To  be  within  the  statute,  it  must  be  such  an  agreement  as  does 
not  admit  of  performance,  according  to  its  language  and  intention, 
within  a  year  from  the  time  it  is  made. 

The  following  contracts  by  parol  have  been  held  to  be  enforceable 
and  not  within  the  statute  of  frauds: 

To  pay  upon  the  death  of  a  third  person. 

To  pay  upon  the  termination  of  a  suit. 

To  pay  on  the  day  of  the  promisor's  marriage,  which  was  the  case 
in  Skinner. 

To  marry  upon  restoration  to  health. 

To  pay  out  of  one's  estate  after  death. 

To  pay  during  life  of  promisee. 

To  pay  during  coverture.  King's  Executors  v.  Hanna,  9  B.  Mon. 
369;  Sword  v.  Keith,  31  Mich.  247;  McConahey  v.  Griffey,  82  Iowa, 
564;  Hutchinson  v.  Hutchinson,  46  Me.  154;  Blanchard  v.  Weeks, 
34  Vt.  589;  Bumey,  Administrator^  v.  Ball,  24  Ga.  505;  Houghton  v. 
Houghton,  14  Ind.  505;  Blake  v.  Voigt,  134  N.  Y.  69;  Bull  v.  McCrea, 
8  B.  Mon.  422;  Browne,  Frauds  (5th  ed.),  Sees.  272-276,  and  eases 
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cited;  Peter  v.  Compton,  1  Smith  Lead.  Cas.*143;  Howard's  Admin- 
istrator V.  Burgen,  4  Dana  (Ky.),  137.^ 

In  Beny  v.  Doremns,  1  Vroom,  399,  Mr,  Justice  Vredenburgh,  in 
delivering  the  opinion  of  the  ooiu*t,  said  that  the  statute  applies  only 
to  cases  where  neither  side  is  to  perform  within  one  year,  although 
the  case  did  not  necessarily  turn  upon  that  point. 

The  contract  must,  therefore,  be  r^arded  as  obligatory,  and  not 
within  the  statute. 

The  plaintiff,  at  the  time  of  the  breach  of  the  contract,  was  seventy- 
four  years  old. 

The  jury  rendered  a  verdict  for  the  plaintiff  for  $1,700.  This,  in  the 
opinion  of  the  court,  is  clearly  excessive,  and  the  verdict  will  be  set 
aside  and  a  new  trial  granted  unless  the  plaintiff  will  elect  to  accept 
the  sum  of  $1,000.^ 


OKIN  V.  SELIDOR 

In  the  Court  of  Errors  and  Appeals  of  New  Jerseyi  1909 
[Reported  in  78  New  Jersey  Law,  64] 

Garhison,  J.  Action  was  brought  by  the  appellee  in  the  District 
Court  to  recover  the  sum  expended  in  repairing  a  cement  sidewalk 
that  bad  been  badly  laid  by  the  appellant.  Who  had  agreed  that  the 
sidewalk  should  remain  in  good  condition  for  five  years.  The  making 
of  this  oral  agreement  was  established  to  th6  satisfaction  of  the  trial 
court.  It  was  also  proved  without  contradiction  that  within  one 
year  after  the  making  of  this  agreement  it  was  broken  by  the  up- 
heaval of  the  sidewalk  and  that  the  amount  paid  by  the  appellee  in 
the  repair  of  the  sidewalk  was  $165,  for  which  amount  judgment  was 
rendered.  To  reverse  this  judgment  two  sections  of  the  statute  of 
frauds  are  relied  upon— -first,  that  the  agreement  was  one  concerning 
an  interest  in  land,  and  aecond,  that  it  was  not  to  be  performed  within 
one  year  from  the  making  thereof.  '  . 

The  first  ground  is  entirely  untenable.  It  requires  no  argument  to 
show  that  under  an  agreement  to  lay  a  sidewalk  the  contractor  takes 
no  interest  in  the  land  and  the  circumstances  relied  upon  in  the 

1  See  also  Warner  r.  Texas  and  Pacific  Railway  Co.  (1896),  164  U.  S.  418.->£d8. 
<  Burgesser  v.  Wendei  (1900),  73  N.  J.  L.  286,  aaxrd.    Cf.  Kirksey  v.  Kirksey, 
anU,  p  0.— Eds. 
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present*  case^  viz.,  that  the  qoutraqtor  accepted  a  lower  price  upon  the 
condition  that  he  niight  have  the^  sand  excaviited  iA.  the.  course  of  the 
work,  does  not  bring  the  agreement  within  the  etatute.  This  was  a 
mere  mode  of  payment,  and  the  9and  when  excavated  and  applied 
to  such  payznent  was  personal  prop^y  and  .not  land  or  any  interest 
therein. 

The  second  ground  cannot  avail  the  appellant  for  the  reason  that 
although  his  agreement  covers  five  years  it  was  not  one  that  was  noi 
to  be  performed  within  one  year  and  within  9uch  period  its  performance 
was  required.  The  section  of  the  statute  of  frauds  is  cast  in  this 
n^ative  form,  hence  it  applies  wherever  by  no  contingenpy  covered 
by  the  contract  the  pro^^sQr  can  within  one  year  from  the  making 
of  his  agreement  be  required  to  perforin  it.  That  was  not  the  case 
here.  The  agreement  was  not  that  after  the  first  y^ar  the  sidewalk 
should  be  in  good  condition  for  four  more  years,  but  that  it  should  be 
in  such  condition  during  the  first  year  as  well.  As  to  a  breach  occur- 
ring during  the  first  year,  this  agreement  was  therefore  not  one  that 
was  not  to  be  performed  within  one  year.  T^e  fact  that  an  action  for 
breaches  occurring  after  thefirst  year  would  be.  barred  by  the  statute 
does  not  enter  into  tlie  present  ease  in  which  tb^  cdusb  of  acftion  arose 
within  the  year.  The  state  of  the  case  shoyrs  that  the  appellee,  who 
was  a  builder,  sold  the  property  after  tlie  sidewalk  had  been  laid, 
w:ikiTa]iting  the  amdition  of  the  property .  for .  one  year.  The  pur- 
(shaser,  one  Butman,  immediately  notified  the.  appellee  that  the  side- 
walk was  broken  up  ai^d  was  authorized  to  employ  and  pay  one  Jack- 
son to  repair  it.  Butman  did  this,  paying  Jackson  for  his  work  $165, 
which  he  was  reimbursed  by  the  appellee,  who  then  bro.i^ht  this  suit. 
Jackson  testified  at  the  trial  withput  contradiction  that  he  repaired 
the  sidewalk  about  eight  months  after  its  installation.  The  appellee's 
action  is  not  therefore  banpd  by  the  statute.  Thi^  result  is  in  accoid 
with  the  consensus  of  decisions  under  this  section  of  the  statute, 
which  are  collected  in  Cyc.  under  the  title  ''Statute  of  Frauds,"  and 
in  29  Am,  &  Eng.  Encyd.  L.  942,  under  the  spmewhat  less  obvious 
title  of  ''  Verbal  Agreements." 

The  judgment  of  the  Second  District  Cou^  of  .the  city  of  Newark 

Waflirmed. 
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BOWMAN  V,  WADE 

In  the  Supreme  Court  of  Oregon^  1909 
[Reported  in  54  Oregon,  347} 

Plaintiff,  O.  P.  Bowman,  brought  this  action  on  April  13,  1908, 
against  Henry  Wade,  to  recover  money  loaned  to  defendant,  alleg- 
ing, substantially:  That  in  Januaiy,.  1903,  he  loaned  him  the  sum  of 
S300;  that,  when  the  same  became  due  in  April  following,  defendant 
Qolicited  an  additional  loan  of  $700;  that  on  April  18th  of  that  year 
plaintiff  loaned  him  the  further  sum  of  $700  upon  agreement  that  the 
whole  amount  of  $1000  should  stand  as  a  loan  for  three  years  from 
that  date  and  should  bear  10  per  cent  interest;  that  no  part  thereof, 
principal  or  interest,  had  been  repaid.  Trial  was  had,  resulting  in  a 
verdict  fvnd  judgment  for  plaintiff  for  the  sum  of  $1000  and  interest 
at  6  per  c^it,  from  which  defendant  appealed.^ 

Mb.  Justice  Slater  delivered  the  opinion  of  the  court. 

1.  The  first  assignment  of  error  relied  upon  by  defendant  for  a  re» 
versal  of  the  judgment  is  based  upon  the  admission,  over  -his  objec* 
tion  and  exception,  of  the  parol  testimony  of  the  plaintiff  of  the  cir- 
cumstances of  the  making  of  the  loan  and  defendant's  agreement  to 
r^ay  ibe  money  three  years  after  the  date  of  the  transaction.  The 
substance  of  the  objection  is  that  the  contract  upon  which  the  action 
is  founded  is  one  which  was  not  by  its  terms  to  be  performed  within 
one  year  from  the  making  thereof,  and  is  within  subdivision  1,  Sec- 
tion 797,  B.  &  C.  Comp.,  commonly  designated  as  the  "statute  of 
frauds."  It  appears  from  the  testimony  that  no  i^ote  or  memorandum 
of  the  contract,  expressing  consideration,  was  made  in  writing  sub- 
scribed by  the  defendant,  and  if  the  agreement  is  within  the  statute, 
BB  claimed  by  the  defendant,  it  could  not  be  established  by  parol  tes- 
timony in  an  action  to  recover  on  such  contract. 

There  is  much  disagreement  among  the  authorities  aa  to  whether 
or  not  a  complete  performance  of  an  agreement  upon  one.  side  at  the 
time  of  its  making,  the  performance  of  which  Jby  the  other  party  is 
not  to  take  place  within  a  year,  will  take  the  case  out  of  the  statute. 
It  is  said  that  the  adjudicated  cases  are  incapable  of  reconciliation 
on  principle,  but  that  the  decided  preponderance  of  authority  is  in 
favor  of  the  validity  of  a  parol  9ontract  which  has  been  fully  per- 

^  Statement  «bridged.-~£d8. 
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formed  upon  one  side  at  or  near  the  time  of  its  making,  although  the 
execution  thereof  by  the  other  party  is  deferred  for  a  longer  period 
than  one  year:  Smith,  Law  of  Fraud,  Sec.  352.  And  especially  is 
this  the  case  where  the  stipulation  sought  to  be  enforced  related 
solely  to  the  payment  of  a  money  consideration.  In  such  cases  it  is 
a  mere  point  of  form  in  bringing  the  action;  the  plaintifiTs  right  to 
recover  on  the  indebitatus  assumpsit  being  clear:  Browne,  Statute  of 
Frauds  (5  ed.),  Sec.  290;  Pierce  v.  Paine's  Estate.  28  Vt.  34;  Emery 
V.  Smith,  46  N.  H.  151;  Durfee  v.  O'Brien,  16  R.  I.  213  (14  Atl.  857). 
A  full  citation  and  review  of  the  authorities  on  both  sides  of  this  con- 
troverted question  may  be  found  in  an  extended  footnote  to  sec- 
tion 352  on  pages  436-447  of  Mr.  Smith's  recent  wori^  on  the  Law  of 
Fraud.  After  a  careful  perusal  thereof,  we  are  of  the  opinion  that  on 
principle  and  weight  of  authority  the  contract  now  under  considera- 
tion is  not  within  the  statute.  We  are  brought  to  this  conclusion 
chiefly  by  what  was  said  in  McClellan  v.  Sanford,  26  Wis.  595.  After 
stating  the  principle  there  involved — ^which  is  substantially  the  same 
as  here — and  the  attitude  of  the  authorities  thereon,  Mr.  Chief  Jus- 
tice Dixon  says:  ''It  will  be  observed,  on  examining  these  cases, 
that  in  some  the  question  was  nearly  identical  with  the  present,  ex- 
cept that  the  promise  was  not  evidenced  by  anything  written  in  the 
deed,  and  that  in  all  it  was  held  that  a  verbal  promise  to  pay  beyond 
the  year,  if  made  upon  an  executed  consideration,  whether  lands  con- 
veyed or  goods  and  chattels  sold  and  delivered,  or  other  considera- 
tion of  value,  is  valid.  The  doctrine  of  these  cases  is  that  the  provi- 
sion of  the  statute  now  being  considered  applies  only  to  contracts  not 
to  be  performed  on  either  side  within  the  year.  *  *  *  The  cases 
holding  to  the  opposite  rule  that,  whilst  they  adhere  to  a  strict  and 
hteral  construction  of  the  statute  in  order  to  close  the  door  to  the 
mischiefs  which  they  suppose  the  statute  was  dedgned  to  prevent  by 
excluding  parol  evidence  after  the  lapse  of  one  year,  they  yet  seem  to 
leave  the  door  wide  open  to  the  same  mischiefs  by  allowing  parol 
evidence  to  be  introduced  to  show  what  the  contract  was,  and  what 
was  the  price  or  sum  agreed  to  be  paid,  for  the  purpose  of  enabling 
the  promisee  or  creditor  to  recover  upon  a  quantum  meruit  or  quantum 
valebat.  The  advantage  of  this  course  of  decision  is  not  perceived, 
and,  if  it  were,  we  should  not  be  inclined  to  depart  from  a  rule  already 
laid  down,  especially  when  it  is  sustained  by  so  much  and  such  re- 
spectable authority."  Substantially  the  same  principle  is  stated  in 
Durfee  v.  O'Brien,  16  R.  I.  213  (14  Atl.  857),  that  "If  the  recovery 
be  upon  a  quantum  meruit  count,  still  the  contract  is  admissible  as 
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evidence  to  show  what  the  defendant  admitted  and  declared  the  con- 
sideration to  be  worth." 

2.  It  is  conceded  by  counsel  for  defendant  that,  if  plaintiff  in  fact 
loaned  the  money  to  defendant  upon  the  terms  stated  in  the  com- 
plaint— which  we  must  assume  that  the  jury  found — and  that  if  it 
were  held  to  be  within  the  statute,  yet  he  may  recover,  not  upon  the 
contract,  but  for  money  had  and  received,  if  the  complaint  be  so 
framed;  and  this  is  undoubtedly  held  by  many  authorities,  including 
Keller  v.  Bley,  15  Or.  433  (15  Pac.  705);  Pierce  v.  Paine's  Estate, 
28  Vt.  34;  Swift  v.  Swift,  46  Cal.  266;  Moody  v.  Smith,  70  N.  Y.  598; 
Whipple  V.  Parker,  29  Mich.  369;  Bennett  v.  Phelps,  12  Mum.  326 
(Gil.  216).  The  complaint  states  the  fact  of  plaintiff's  having  paid 
the  money  to  the  defendant,  and  the  purpose  for  which  it  was  done, 
which  negatives  that  the  payment  was  made  to  liquidate  any  liabil- 
ity or  obligation  which  the  former  owed  to  the  latter,  or  that  it  was 
intended  as  a  gift.  Under  such  circumstances  the  law  unposes  an  ob- 
ligation to  repay  the  same  within  a  reasonable  time,  with  legal  in- 
terest. The  verdict  and  judgment  are  for  such  an  amount,  and  not 
for  the  amount  of  interest  contracted  to  be  paid.  In  our  opinion  the 
evidence  was  admissible,  and  in  any  view  of  the  case  there  was  no 
prejudicial  error  in  admitting  it. 

The  motion  for  a  directed  verdict  involves  the  same  theory  of  the 
defense,  and  it  was  therefore  (uroperly  denied.^ 

The  judgment  is  affirmed.^ 


BOOKER  V.  HEFFNER 

In  the  Supreme  Court  of  New  York,  Appellate  Division,  1904 
[Reported  in  95  New  York,  Appellate  Division,  84] 

Appeal  by  the  defendant,  Edward  W.  Heffner,  from  a  judgment 
of  the  Municipal  Court  of  the  city  of  New  York,  borough  of  Brooklyn, 
in  favor  of  the  plaintiff,  entered  in  the  office  of  the  clerk  of  said  court. 

Jenks,  J.    The  pleadings  are  oral.    The  plaintiff  sued  to  recover 

^PortioDS  only  of  opinion  printed.  Mr.  Justice  King  diasented  on  another 
point. — ^Eds. 

s  *'  The  question  turns  upon  the  construction  of  the  words '  not  to  be  performed ;  * 
and  in  Donellan  v.  Read  the  Court  considered  that  those  words  meant,  not  to  be 
performed  on  either  side,  and  did  not  include  cases  where  the  contract  was  per- 
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for  work,  labor  aiid  aervioes,  m4  omended  her  complaiiit  to  breach 
of  contract.  The  answer  was  a  general  denial.  The  plaintiff  testi- 
fied that  the  parol  contraqt  waa  for  a  year's  service,  that  the  service 
b^an  in  the  month  of  June,  continued  for  a  year,  and  that  at  the  end 
of  the  year  a  further  conversation  between  her  and  the  defendant  re- 
sulted in  her  continuance  at  service  until  she  was  dischaiiged  some 
months  thereafter.  But  on  cross-examination  she  testified  that  the 
''  further  conversation  "  was  in  the  preceding  Februaiy,  at  which  time 
the  defendant  agreed  to  employ  her  a  second  year,  when  this  present 
year  was  ''up."  She  testified  that  she  was  sure  of  that,  and  had  no 
doubt  that  she  made  the  agreement  in  February.  She  then  testified 
that  all  the  defendant  told  her  in  the  following  June  was  ''not  to  be 
uneasy,"  that  she  was  ''safe  for  a  year." 

I  am  of  opinion  that  this  was  not  sufficient  to  take  the  case  out  of 
the  Statute  of  Frauds,^  inasmuch  as  a  new  contract  was  then  neces- 
sary, t.  €.,  the  former  contract  should  have  then  been  renewed.  (Odett 
v.  Webendorfer,  60  App.  Div.  579;  Oddy  v.  James,  48  N.  Y.  685; 
Berrien  v.  Southack,  26  N.  Y.  St.  Repr.  932;  Wanamaker  v.  Rhomw, 
23Wkly.'Dig.60.) 

The  remedy  is  upon  quantum  mendt  for  the  services  rendered. 
(Hartwell  v.  Young,  67  Hun,  472.)  I  think  that  under  the  pleadings 
and  in  view  of  the  fact  that  the  application  of  the  Statute  of  Frauds 
was  elicited  only  upon  the  cross-examination  of  the  sole  witness  for 
the  plaintiff,  the  defendant  could  rely  upon  the  statute,  although  not 
originally  pleaded  by  him.*  (Fanger  v.  Caspary,  87  App.  Div.  417, 
420;  Duffy  v.  O'Donovan,  46  N.  Y.  223,  226.) 

The  judgment  should  be  reversed  and  a  new  trial  be  ordered,  costs 
to  abide  the  event. 

AM  concurred.* 

formed  on  the  one  side."  Per  Parke,  B.,  in  Cheny  v.  Heming  A  Needhaio  (1840), 
L.  R.  4  Ezch.  631,  636. 

Dietrich  v.  Hoefelmeir  (1901),  128  Mich.  145,  cmUra, 

Cf.  Welflh  V,  Jones  (1913),  157  App.  Div.  (N,  Y.)  42.— Eds. 

^  "It  la  not  apparent  to  ua  how  it  can  be  fairly  held  that  a  contract  for  a  full 
year's  service  can  be  performed  within  one  year  from  the  making  thereof,  when 
it  18  made  on  a  day  previous  to  the  commencement  of  the  year."  Per  Martin,  J., 
in  BiUington  v.  Cahifl  (1880),  51  Hun  (N.  Y.),  132, 137. 

See  also  Chase  v.  Hinkley  (1905),  126  Wis.  75.— Eds. 

>8ee  Oane  v.  Powell  (1893),  139  N.  Y.  379;  Seamans  v.  Banatsen  (1906), 
180  N.  Y.  333.— Eds. 

*  See  abo  OdeU  v.  VTebendorfer  (1901),  60  App.  Div.  (N.  Y.)  460.-*Eds. 
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WHITING  V.  OHLERT 

.  •  *  * 

In  the  Supreme  Court  of  Michigan,  18M 
[Reported  in  52  Michigan,  462] 

Campbell,  J.  This  was  stk  aotidn  by  tt  tenant  against  his  land- 
lord for  disturbance  in  his  enjoyment.  The  main  dispute  was  cour 
ceming  the  validity  of  the  leasei  The  testimony  tended:  to  show  an 
agreement  by  parol  in  April  for  a  year's  tenancy  from  the  beginning 
of  May.  The  court  below  held  tiia/t  an  agreement  by  parol  for  a  full 
term  of  a  year,  to  begin  in  the  future,  was  void  under  the  Statute  of 
iVaudd.  That  statute  provides  th^t  all  contracts  for  the  leasing  for 
tnore  than  one  year  of  lands  shall  be  void  unless  in  writing.  Comp.  L. 
Sec.  4694.  [How.  St.  Sec.  6181.1  The  only  other  provision  supposed 
to  be  involved  is  that  which  declares  that  every  agreement  which  by 
its  terms  is  not  to  be  performed  within  one  year  must  be  in  writing. 
Comp.  L.  Sec.  4698.    [How.  St.  Sec.  6185.J 

The  distinction  between  an  agreement  for  a  lease  and  the  lease  itself 
was  pointed  out  in  lUlman  v.  Fuller,  13  Mich.  113.  It  is  very  well 
settled  that  a  lease  may  be  made  to  take  effect  in  future,  and  that  the 
estate  does  not  begin  with  the  contract,  but  with  the  full  period. 
Young  V.  Dake,  6  N.  Y.  463;  Trull  v.  Granger,  8  N.  Y.  115;  Wood  v. 
Hubbell,  10  N.  Y.  479.  It  is  held  in  New  York,  under  a  statute  corre- 
sponding to  ours,  that  an  agreement  by  pardl  for  a  future  term  not 
exceeding  one  year  is  valid,  and  nbt  within  the  statute.  Young  v. 
Dake,  5  N.  Y.  463.  That  case  is  well  considered,  and  is,  we  think,  a 
fair  construction  of  the  statute,  which  ought  not  to  be  given  a  strained 
meaning.  The  same  doctrine  has  been  adhered  to  in  that  state,  and 
is  reaffirmed  emphatically  in  Becar  v.  Flues,  64  N.  Y.  518,  where  a 
tenant  was  held  liable  for  the  agreed  rent,  who  had  never  gone  into 
possession,  and  had  declined  to  do  so.^ 

Concurring,  as  we  do,  in  this  view  of  the  law,  we  think  the  court 
below  erred  in  its  ruling,  and  should  have  allowed  a  recovery  of  dam- 
ages for  the  injury  done  plaintiff.  We  note  further  in  the  record  that 
the  right  of  possession  seeilns  to  have  been  determined  in  plaintiff's 
favor  in  proceedings  before  a  commissioner,  and  we  cannot  understand 
why  on  any  theory  his  recovery,  to  some  extent  at  least,  was  question- 

1  See  also  Ward  v.  Hasbrouck  (1902),  169  N.  Y.  407.— Eds.     ' 
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able.    But  as  tenant  for  a  year  he  was  of  course  entitled  to  larger 
damages.  » 

The  judgment  must  be  reversed  with  costs  and  a  new  trial  granted. 

The  other  Justices  concurred.^ 


WHITE  V.  FITTS 

In  the  Supreme  Judicial  Court  of  Maine,  1906 
(Reported  in  102  Maine,  240] 

Whitehoube,  J.  This  is  an  action  to  recover  damages  f6r  the 
breach  of  an  oral  coijitract  to  cut  and  saw  into  logs  the  stave  wood 
standing  on  a  lot  of  land  owned  by  the  defendant.  The  breach  alleged 
is  the  refusal  on  the  part  of  the  defendant  to  allow  the  plaintiff  to  com- 
plete the  work  after  he  had  entered  upon  the  execution  of  the  contract 
and  cut  a  part  of  the  wood.   . 

In  the  brief  statement  of  defense  it  is  alleged  first,  that  the  agree- 
ment between  the  plaintiff  and  defendant  set  forth  in  the  plaintiff's 
declaration  was  an  oral  one  which  was  not  to  be  performed  within  one 
year  from  the  making  thereof,  and  that  there  was  no  memorandum  of 
the  agreement  in  writing,  and  signed  by  the  party  to  be  charged 
therewith. 

After  the  introduction  of  the  testimony  the  defendant  requested 
the  presiding  judge  to  direct  a  verdict  for  the  defendant  on  the  groimd 
that  the  undisputed  evidence  clearly  showed  that  the  contract  was 
within  the  statute  of  frauds,  because  not  in  writing  and  not  to  be 
performed  within  one  year  as  set  forth  in  the  defendant's  brief  state- 
ment, and  that  the  action  was  therefore  not  maintainable.  The  pre- 
siding judge  declined  to  order  a  verdict  for  the  defendant  as  requested 
and  ruled  pro  forma  that  the  action  was  maintainable  upon  oral  evi- 
dence. 

The  jury  rendered  a  verdict  for  the  plaintiff  for  $500,  and  the  case 
comes  to  the  Law  Court  on  exceptions  to  this  ruling  of  the  presiding 
judge  and  also  on  a  motion  to  set  aside  the  verdict  as  against  the  law 
and  the  evidence. 

In  his  declaration  the  plaintiff  avers  that  "in  consideration  that 

1  Rooks  y.  Booth  (1910),  160  Mieh.  6%  aeoord.  See  also  Baumgarien  v.  Cohn 
141  Wk.  315.— Eda. 
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tlbe  plaintiff  promised  the  defendant  to  cut  the  timber^  suitable  for 
staves,  on  a  certain  tract  of  land  of  about  380  acres,  and  saw  the  same 
into  k)gs>  &C,,  as  fast  as  the  defendant  should  need  the  same  for  use 
in  his  mill,  the  defendant  promised  the  plaintiff  to  pay  him  $1.00 
per  cord,  payable  weddy,  for  cutting  all  of  said  timber  suitable  for 
staves  on  said  tract,  &c.,  said  timber  to  be  cut  and  sawed  as  aforesaid 
as  fast  as  the  defendant  should  need  the  same  for  use  in  his  said  mill." 
In  the  brief  statement  of  defense  it  is  alleged  that  the  plaintiff  and 
defendant  agreed  that  the  plaintiff  should  enter  on  the  land  of  the 
defendant  consisting  of  350  acres  and  there  cut  timber  suitable  for 
staves,  &c.,  at  the  rate  of  $1.00  per  cord  as  fast  as  the  defendant  should 
need  the  same  for  use  in  his  mill  situate  on  the  land." 

.  Thus  it  will  be  perceived  that  according  to  the  pleadings  of  the 
parties  there  was  no  controversy  in  regard  to  the  terms  of  the  con- 
tract, and  the  evidence  is  in  entire  accord  with  these  allegations  in 
the  pleadings.  It  was  imdisputed  that  the  plaintiff  was  to  cut  down 
and  saw  into  the  desired  lengths  all  of  the  standing  timber  on  the 
350  acres  of  defendant's  timber  land,  as  fast  as  the  defendant  needed 
it  for  use  in  his  mill.  There  were  no  specifications  and  no  further 
stipulations  in  regard  to  the  time  within  which  the  work  was  to  be 
completed  and  the  contract  performed. 

The  provision  of  the  statute  for  the  prevention  of  frauds  and  per- 
juries here  involved  is  found  in  chapter  113  of  the  Revised  Statutes, 
section  1,  as  follows:  ''No  action  shall  be  maintained  .  .  .  (V) 
upon  any  agreement  that  is  not  to  be  performed  within  one  year  from 
the  making  thereof  .  .  .  unless  the  promise,  contract  or  agree- 
ment on  which  such  action  is  brought,  or  some  memorandum  or  note 
thereof,  is  in  writing  and  signed  by  the  party  to  be  charged  there- 
with," etc. 

It  is  contended  in  behalf  of  the  defendant  that  according  to  the 
principles  of  law  governing  the  construction  and  application  of  this 
clause  of  the  statute, 

1.  The  contract  must  be  interpreted  in  the  light  of  its  subject- 
matter  and  the  circumstances  surrounding  it,  and  if  the  manifest 
intent  and  understanding  of  the  parties  thereto  are  that  it  was  not 
to  be  performed  within  the  year,  it  falls  within  this  clause  of  the  stat- 
ute of  frauds. 

2.  Any  contingency  terminating  a  contract  within,  the  one  year 
clause  of  the  statute  of  frauds  must  leave  the  contract  fully  and  com- 
pletely performed  in  order  to  take  it  out  of  the  operation  of  this  clause 
of  the  statute. 
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In  Brown  on  the  Statute  of  Frauds,  seetions  273,  279  and  2S1  (5th 

Ed.))  the  author  says: 

"Postponing  the  questions,  what  is  the  performanoe  of  sueh  an 
agreement,  and  what  the  meaning  of  the  limitations  as  to  time,  we 
are  first  to  ascertain  the  force  of  the  words  ^io  be  performed/  And 
t)n  these  words  much  reasoning  has  been  expended.  The  result  seems 
to  be  that  the  statute  does  not  mean  to  include  an  agreement  which 
is  simply  not  likdy  to  be  performed,  nor  yet  one  which  is  simply  not 
expected  to  be  performed,  within  the  space  of  a  year  from  the  making; 
but  that  it  means  to  include  any  agreement  which,  by  a  fair  and  rea- 
sonable interpretation  of  the  terms  used  by  the  parties,  and  in  view 
of  all  the  circumstances  existing  at  the  time,  does  not  admit  of  per- 
formance according  to  its  language  and  intention,  Within  a  year  from 
the  time  of  its  making." 

''The  statute,  finding  them  perfectly  free  to  make  a  certain  con- 
tract without  a  writing,  provides  simply  that  if  that  contract  does  by 
its  terms,  expressed,  or,  from  the  situation  of  the  parties,  reasonably 
implied,  require  more  than  a  year  for  its  performance,  they  must  put 
it  in  writing.  In  other  words,  it  must  affirmatively  appear  from  the 
contract  itself  and  all  the  circumstances  that  ent^  into  the  interpre- 
tation of  it,  that  it  cannot  in  law  be  performed  within  the  space  <^  a 
year  from  the  making."  And  in  sect.  281, ''  Where  the  manifest  intent 
and  understanding  of  the  parties,  as  gathered  from  the  words  used 
and  the  circumstances  existing  at  the  time,  are  that  the  contract  shall 
not  be  executed  within  the  year,  the  mere  fact  that  it  is  poauble  that 
the  thing  to  be  done  may  be  done  within  the  year  will  not  prevent  the 
statute  from  applying.  .  .  .  Such  an  accomplishment  must  be 
an  execution  of  the  contract'  according  to  the  und^Btanding  of  the 
parties." 

What  was  in  the  contemplation  of  the  parties  in  the  case  at  bar? 
What  was  understood  by  them  as  a  matter  of  contract  respecting  the 
time  within  which  the  work  of  cutting  all  the  stave  wood  on  the  350 
acres  of  timber  land,  was  to  be  completed?  As  already  seen  it  was 
not  in  controversy  that  the  plaintiff  was  to  cut  the  whole  lot  except 
that  one  hundred  acres  which  had  already  been  cut  over  and  that 
it  was  to  be  cut  only  as  fast  as  the  defendant  needed  it  for  use  in  his 
mill.  Before  the  agreement  was  concluded,  the  plaintiff  went  upon 
the  lot  and  gave  the  defendant  a  "sample"  of  what  he  would  do,  by 
cutting  for  a  week  or  more  within  a  quarter  of  a  mile  from  the  mill. 
He  was  a  contractor  of  twenty  years  experience,  and  substantially 
all  of  that  time  he  had  been  engaged  in  the  business  of  cutting  logs 
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Imd  wood.  Not  only  had  tbe  d^endant  eixplalned  to  hka  in  Maasa- 
ehnsetts  the  nature  and  detent  of  the  work,  and  bow  fast  he  desired 
to  have  it  cut,  but  before  closing  the  trade,  the  plaintiff  entiered  upon 
the  work,  noted  the  situation  and  circumstances  and  the  capacity  of 
the  mill  and  as  a  practical  man  must  haVe  made  Bovbe  estimate  of  the 
time  required  to  complete  the  w<»k.  He  admits  in  his  testimony  that 
he  had  ''made  up  his  mind''  to  live  here  for  a  year  or  two,  ''perhaps 
more."  In  answer  to  an  inquiry  by  the  court  he  says  he  "  could  finish 
the  lot  in  a  year  and  a  half  if  it  was  necessary  or  a  year  for  that  mat- 
ter." If  he  had  been  permitted  by  the  defendant  to  strip  the  lot  in 
violation  of  the  agreement  to  cut  only  as  fast  as  the  wood  was  needed 
for  use  at  the  mill,  it  is;  piobably  tru^  that  he  could  have  finished  the 
work  in  a  single  year  by  employing  a  sufficient  crew.  But  the  con- 
tract did  not  a^ow  him'  to  do  this,  luid  that  he  so  undei:stood  it,  is 
evident  from  his  conduct  in  suspending  operations  during  July  and 
August,  at  the  requ^t  of  the  defendant^  and  resuming  the  work  Sep- 
tember 1,  when  the  defendant  was  ready  to  start  the  mill. 

Four  experienced  lumbermen,  two  of  them  entirely  diaisitereBted 
Witnesses  testify  that  With  a  mill  of  tiie  capacity  of  the  defendant's, 
operated  as  it  ordinarily  was  by  the  defendant,  at  least  three  years 
and  probably  four  year)=i  "^ovld  be  required  to  complete  the  work. 
And  this  testimony  is  confirmed  by  a  mathematical  calculation  based 
upon  undisputed  facts.  The  capacity  of  the  mill  was  8^  cords  per 
day.  Of  the  350  acres  of  timber  land,  about  one  hundred  acres  had 
been  cut  over  before  the  {daintiff  went  there.  The  plaintiff  estimated 
that  there  were  35  cords  to  the  acre  where  he  began  to  ciit,  and  at  this 
rate  250  acres  would  yield  more  than  8000  cords.  But  the  minimum 
of  all  the  estimates  was  2400  cords,  and  upon  this  basis  it  would  re- 
quire between  three  and  four  years  for  this  mill  to  saw  it,  as  it  was 
ordinarily  operated.  t)uring  the  time  thie  plaintiff  was  cutting  in 
1904  it  is  not  in  controvert  that  he  cut  at  the  rate  of  less  than  1000 
cords  a  year,  and  the  plaintiff  was  satisfied  with  the  progress  of  the 
work.  Such  was  the  practical  interpretation  placed  upon  the  con- 
tract during  the  execution  of  it,  by  the  plaintiff  himself. 

Considering  then  the  tenx^  and  subject-^matter  of  the  contract  the 
nature  and  extent  of  the  work  to  be  done  and  the  knowledge  of  the 
parties  respecting  the  capacity  6f  the  liiill  and  all  the  circumstances 
governing  the  progress  of  the  work,  the  conclusion  is  irresistible  that 
it  was  not  contemplated  or  understood  by  the  parties  that  the  contract 
was  to  be  performed  within  one  year  from  the  making  of  it,  and  that 
no  other  reasonable  inference  can  be  drawn  from  the  testimony. 
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Nor  would  the  death  of  the  plaintiff  within  the  year  have  taken  the 
contract  out  of  the  operation  of  the  statute  of  frauds*  for  the  reason 
that  in  such  an  event  the  contract  would  not  have  been  fully  per- 
formed.^ 

It  is  accordingly  the  opinion  of  the  court  that  the  action  is  not  main* 
tainable  upon  the  evidence,  and  that  a  verdict  for  the  defendant 
should  have  been  ordered  by  the  court.' 

Exceptions  sustained.* 


ULLMAN  v.  MEYER 

In  the  United  States  Circuit  Court,  S.  D.  New  Yoric,  1882 

[Reported  m  10  Federal,  241] 

MonoN  for  New  Trial. 

Wallace,  D.  J.  I  am  constrained  to  hold  that  the  defendant  was 
erroneously  precluded  from  the  benefit  of  his  defence  under  the  statute 
of  frauds  on  the  trial  of  the  action,  and  that  the  construction  of  the 
statute,  which,  upon  a  hasty  reading  seemed  correct,  cannot  be  main- 
tained. The  case  turns  upon  the  construction  of  the  statute  of  frauds, 
the  phraseology  of  which  differs  from  that  of  the  statute  of  Charles 
II.  It  is  stated  in  Parsons  on  Contracts  (vol.  3,  p.  3),  that  although 
provisions  substantially  similar  have  been  made  by  the  statutes  of 
this  country,  in  no  one  state  is  the  English  statute  exactiy  copied. 

It  was  alleged  in  the  present  case,  and  the  evidence  tended  to  show, 
that  by  the  terms  of  the  agreement  of  marriage  between  the  parties 
the  marriage  was  not  to  take  place  until  some  time  after  the  expiration 
of  one  year.  It  was  held  that,  by  force  of  the  exception  in  the  third 
section  of  our  statute,  promises  to  many  were  not  required  to  be  in 
writing  under  any  circumstances,  the  view  being  taken  that  it  was 

^  But  see  Doyle  v.  Dixon  (1867),  97  Mass.  206.  Cf.  Great  Western  Turnpike 
Co.  v.  Schafer  (1901),  57  App.  Div.  (N.  Y.)  331, 172  N.  Y.  062.— Eds. 

*  Portions  of  opinion  omitted. — ^Eds. 

'  See  abo  Grand  Forks  Lumber  Co.  v.  McCIure  Logging  Co.  (1906),  103  Minn. 
471.   Cf,  Herron  v.  Raupp  (1909),  156  Mioh.  162. 

See  further  on  the  general  subject,  Hubbard  v.  Hubbard  (1912),  151  App.  Div. 
(N.  Y.)  174;  Raymond  v.  Phipps  (1913),  215  Mass.  559;  Pasmno  ▼.  Brady  Brass 
Co.,  63  N.  J.  L.  419;  Radowski  v.  Stege  Brewery  (1913),  256  lU.  325; 
V.  TiU  (1914),  155  Wis.  585;  Hanan  v.  Ehrtidi  (1912),  A.  C.  39.— Eds. 
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the  intention  of  the  statute  to  withdraw  agreemients  to  marry  alto- 
gether from  it8  operation. 

As  an  original  proposition  it  might  be  debated  whether  the  statute 
of  frauds  was  ever  intended  to  apply  to  agreements  to  marry.  They 
are  agreements  of  a  private  and  confidential  nature,  which,  in  coun- 
tries where  the  common  law  prevails,  are  usually  proved  by  circum- 
stantial evidence,  and  at  the  time  the  English  statute  was  passed  were 
not  actionable  at  law,  but  were  the  subjects  of  proceedings  in  the 
ecclesiastical  courts  to  compel  performance  of  them.  Nevertheless, 
at  an  early  day  after  such  actions  became  cognizable  in  courts  of  law 
the  defence  of  the  statute  of  frauds  was  interposed,  under  that  clause 
of  the  statute  which  denies  a  right  of  action  upon  any  agreement  made 
upon  consideration  of  marriage  unless  the  agreement  is  in  writing; 
and  though  it  was  held  that  such  clause  only  related  to  agreement  for 
marriage  settlements,  there  seems  to  have  been  no  doubt  in  the  minds 
of  the  judges  that  promises  to  marry  were  within  the  general  purview 
of  the  statute.  In  our  own  country,  in  Derby  v.  Phelps,  2  N.  H.  515, 
the  question  was  directly  decided,  and  it  was  held  that  although  the 
defence  could  not  be  maintained  under  the  marriage  clause  of  the 
statute,  it  was  tenable  under  the  clause  requiring  all  agreements  not 
to  be  performed  within  a  year  to  be  in  writing.  To  the  same  effect  are 
Nicholas  v.  Weaver,  7  Kan.  373,  and  Lawrence  v.  Cooke,  66  Me.  193. 

The  question  has  never  been  presented  in  our  own  state,  and  the 
ruling  upon  the  trial  was  made  under  the  impression  that  the  excep- 
tion in  the  third  clause  of  our  statute  was  meaningless,  unless  intended 
to  relate  to  all  the  clauses.  It  was  entirely  unnecessary  if  limited  to 
the  particular  clause  in  which  it  is  placed,  because  by  the  settled 
construction  of  the  statute  the  clause  did  not  apply  to  the  excepted 
class  of  promises.  1  Ld.  Raym.  387;  1  Strange,  34.  When  English 
statutes,  such  as  the  statute  of  frauds,  have  been  adopted  into  our 
own  legislation,  the  known  and  settled  construction  of  these  statutes 
has  been  considered  as  silently  incorporated  into  the  acts.  Pennock 
V.  Dialogue,  2  Pet.  1. 

A  more  careful  examination  has,  however,  satisfied  me  that  the 
only  purpose  of  inserting  the  exception  was  by  way  of  explanation, 
and  to  remove  any  doubt  as  to  the  meaning  of  the  clause  by  incor- 
porating into  it  expressly  what  would  otherwise  have  been  left  to 
implication.  This  conclusion  is  more  reasonable  than  the  supposition 
that  so  important  an  innovation  upon  the  statute  of  frauds  would  have 
been  engrafted  so  ambiguously.  If  it  had  been  intended  to  exclude 
promises  of  marriage  altogether  from  the  operation  of  the  statute,  it 
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could  have  been  plainly  evfncdd  by  inserting  the  exception  where  it 
would  naturally  apply  to  all  the  classes  of  {Mximises  required  to  be  in 
writing;  as  it  is,  it  more  obviously  refers  to  the  marriage  clause,  and 
the  class  of  promises  covered  by  that  clause.  It  has  no  necessary 
relation  to  the  other  classes  of  promises.  While  the  letters  of  the 
parties  show  a  marriage  engagement,  the  terms  of  the  engagement  and 
the  time  of  the  marriage  are  not  indicated  sufficiently  to  take  the  case 
out  of  the  statute.  The  evidence  offered  to  show  that  the  promise  <rf 
the  defendant  was  not,  by  its  terms,  to  be  performed  within  a  year, 
was  sufficient  to  present  a  question  of  fact  for  the  jury. 

As  this  question  was  withdrawn  from  their  consideration,  there 
must  be  a  new  trial.^ 


Section  VI. — Proiobes  to  Sell  or  Sales  of  Personal  Propertt 
FOR  the  Price  of  Ten  Pounds  or  Upwards 

LEE  V.  GRIFFIN 

In  the  Queen's  Bench,  1861 

[Reported  in  1  Best  &  Smith,  272] 

Declaration  against  the  defendant,  as  the  executor  of  one  Frances 
P.,  for  goods  bargained  and  sold,  goods  sold  and  delivered,  and  for 
work  and  labor  done  and  materials  provided  by  the  plaintiff  as  a 
surgeon-dentist  for  the  said  Frances  P. 

Plea.    That  the  said  Frances  P.  never  was  indebted  as  alleged. 

The  action  was  brought  to  recover  the  sum  of  21L  for  two  sets  of 
artificial  teeth  ordered  by  the  deceased. 

At  the  trial,  before  Crompton,  J.,  at  the  Sittings  for  Middlesex 
after  Michaelmas  Term,  1860,  it  was  proved  by  the  plaintiff  that  he 
had,  in  pursuance  of  an  order  from  the  deceased,  prepared  a  model  of 
her  mouth  and  made  two  sets  of  artificial  teeth;  as  soon  as  they  were 
ready  he  wrote  a  letter  to  the  deceased,  requesting  her  to  appoint  a 
day  when  he  could  see  her  for  the  purpose  of  fitting  them.  To  this 
communication  the  deceased  replied  as  follows: 

« Brick  V.  Gannar  (1885),  36  Hun  (N.  Y.),  52,  carUra.  See  abo  Nearing  ▼. 
Van  Fleet  a893),  71  Hun,  137,  151  N.  Y.  643.— Eds. 
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^'My  De^r  Bigi  I  i^ret,  after  ypw  kiAd  effort  tp  oblige  me,  my 
healtb  Will,  prevent  my  taking  advaatage  of  the  early  day*  I  fear  I 
may  not  be  able  for  some  days.  Yours,  &c.  Fiungss  P." 

Shortly  after  writing  the  above  letter,  Frances  P.  died  On  these 
facts  the  defendant's  counsel  contended  that  the  plaintiff  ought  to  be 
nonsuited,  on  the  ground  that  there  was  no  evidence  of  a  delivery  and 
acceptance  of  the  goods  by  the  deceased,  nor  any  memorandum  in 
writing  of  a  contract  within  the  meaning  of  the  17th  section  of  the 
Statute  of  Frauds,  29,  Car.  2,  c.  8,  and  the  learned  Judge  was  of  that 
opinion.  The  plaintiff's  counsel  then  contended  that,  on  the  authority 
of  Clay  V.  Yates,  1 H.  &  N.  73,  the  plaintiff  could  recover  in  the  action 
on  the  count  fcfr  work  and  labor  done  ^d  iQi^teri^s  provided.  The 
learned  Judge  declined  to  nonsuit,  and  directed  a  verdict  for  the 
amount  claimed  to  be  entered  for  the  plaintiff^  with  leave  to  the  de- 
fendant to  move  to  enter  a  nonsuit  or  verdict. 

In  Hilaiy  Term  following,  a  rule  nid  having  been  obtained  accord- 
i^^Sly*  Potchett  now  showed  cause. 

Cbompton,  J.  I  think  that  this  rule  ought  to  be  made  absolute. 
On  the  second  point  I  am  of  the  pame  opinion  as  I  wa9  at  the  trial. 
There  is  not  any  sufficient  memorandum  in  writing  of  a  contract  to 
satisfy  the  Statute  of  Frauds. 

The  main  question  which  arose  at  the  trial  was,  whether  the  con- 
tract in  the  second  count  could  be  treated  as  one  for  work  and  labor, 
or  whether  it  was  a  contract  for  goods  sold  and  delivered.  The  di»^ 
tinction  between  these  two  causes  of  action  is  sometimes  very  fine; 
but,  where  the  contract  is  for  a  chattel  to  be  made  and  delivered,  it 
clearly  is  a  contract  for  the  sale  of  goods.  There  are  some  cases  in 
which  the  supply  of  the  materials  is  ancillary  to  the  contract,  as  in  the 
case  of  a  printer  supplying  the  paper  on  which  a  book  is  printed.  In 
such  a  case  an  action  might  perhaps  be  brought  for  work  and  labor 
done,  and  materials  provided,  as  it  could  hardly  be  said  that  the 
subject-matter  of  the  contract  was  the  sale  of  a  chattel :  perhaps  it  is 
more  in  the  nature  of  a  contract  merely  to  exercise  skill  and  labor. 
Clay  V.  Yates,  1 H.  &  N.  73,  turned  on  its  own  peculiar  circumstances. 
I  entertain  some  doubt  as  to  the  correctness  of  that  decision ;  but  I 
certainly  do  not  agree  to  the  proposition  that  the  value  of  the  skill  and 
labor,  as  compared  to  that  of  the  material  supplied,  is  a  criterion  by 
which  to  decide  whether  the  contract  be  for  work  and  labor  or  for 
the  sale  of  a  chattel.  He/e,  however,  the  subjectHnatter  of  the  con* 
tract  was  the  supply  of  goods.    The  case  beara  a  strong  resemblance 
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to  that  of  a  tailor  8uppl3rmg  a  coat,  the  measurement  of  the  mouth  and 
fitting  of  the  teeth  being  analogous  to  the  measurement  and  BtUog 
of  the  garment.^ 

Hill,  J.  I  am  of  the  same  opinion.  I  think  that  the  decision  in 
Clay  V.  Yates,  is  perfectly  right.  That  was  not  a  case  in  which  a 
party  ordered  a  chattel  of  another  which  was  afterwards  to  be  made 
and  delivered,  but  a  case  in  which  the  subject-matter  of  the  contract 
was  the  exercise  of  skill  and  labor.  Wherever  a  contract  is  entered 
into  for  the  manufacture  of  a  chattel,  there  the  subject-matter  of  the 
contract  is  the  sale  and  delivery  of  the  chattel,  and  the  party  supply- 
ing it  cannot  recover  for  work  and  labor.  Atkinson  v.  Bell,  8  B.  &  C. 
277  (E.  C.  L.  R.  Vol.  15),  is,  in  my  opinion,  good  law,  with  the  excep- 
tion of  the  dictum  of  Bayley,  J.,  which  is  repudiated  by  Maule,  J., 
in  Grafton  v.  Armitage,  2  C.  B.  339  (E.  C.  L.  R.  vol.  52),  where  he 
says:  ''In  order  to  sustain  a  count  for  work  and  labor,  it  is  not  nec- 
essary that  the  work  and  labor  should  be  perf onned  upon  materials 
that  are  the  property  of  the  plaintiff."  And  Tindal,  C.  J.,  in  his  judg- 
ment in  the  same  case,  p.  340,  points  out  that  in  the  application  of  the 
observations  of  Bayley,  J.,  regard  must  be  had  to  the  particular  facts 
of  the  case.  In  every  other  respect,  therefore,  the  case  of  Atkinson  v. 
Bell  is  law.  I  think  that  these  authorities  are  a  complete  answer  to 
the  point  taken  at  the  trial  on  behalf  of  the  plaintiff. 

When,  however,  the  facts  of  this  case  are  looked  at,  I  cannot  see 
how,  wholly  irrespective  of  the  question  arising  under  the  Statute  of 
Frauds,  this  action  can  be  maintained.  The  contract  entered  into  by 
the  plaintiff  with  the  deceased  was  to  supply  two  sets  of  teeth,  which 
were  to  be  made  for  her  and  fitted  to  her  mouth,  and  then  to  be  paid 
for.  Through  no  default  on  her  part,  she  having  died,  they  never 
were  fitted:  no  action  can  therefore  be  brought  by  the  plaintiff. 

Blackburn,  J.  On  the  second  point,  I  am  of  opinion  that  the 
letter  is  not  a  sufficient  memorandum  in  writing  to  take  the  case  out 
of  the  Statute  of  Frauds. 

On  the  other  point,  the  question  is  whether  the  contract  was  one 
for  the  sale  of  goods  or  for  work  and  labor.  I  think  that  in  all  cases,  in 
order  to  ascertain  whether  the  action  ought  to  be  brought  for  goods 
sold  and  delivered,  or  for  work  and  labor  done  and  materials  provided, 
we  must  look  at  the  particular  contract  entered  into  between  the 
parties.  If  the  contract  be  such  that,  when  carried  out,  it  would  re- 
sult in  the  sale  of  a  chattel,  the  party  caimot  sue  for  work  and  labor; 
\e  result  of  the  contract  is  that  the  party  has  done  work  and 
'  Portion  of  opinion  omitted. — ^Eds. 
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labor  which  ends  m  nothing  that  can  become  the  subject  of  a  sale,  the 
party  cannot  sue  for  goods  Bold  and  delivered.  The  case  of  an  attor- 
ney employed  to  prepare  a  deed  is  an  illustration  of  this  latter  prop* 
osition.  It  cannot  be  said  that  the  paper  and  ink  he  uses  in  the  prep* 
aration  of  the  deed  are  goods  sold  and  delivered.  The  case  of  a 
printer  printing  a  book  would  most  probably  fall  within  the  same 
category.  In  Atkmson  v.  Bell,  8  B.  4  C.  277  (E.  C.  L.  R.  vol.  15), 
the  contract,  if  carried  out,  would  have  resulted  in  the  sale  of  a  chattel. 
In  Grafton  v.  Armitage,  2  C.  B.  340  (E.  C.  L.  R.  vol.  52),  Tindal, 
C.  J.,  lays  down  this  very  principle.  He  draws  a  distinction  between 
the  cases  of  Atkinson  v.  Bell  and  that  before  him.  The  reason  he 
gives  is  that,  in  the  former  case,  ^'the  substance  of  the  contract  was 
goods  to  be  sold  and  delivered  by  the  one  party  to  the  other:"  in  the 
latter  "there  never  was  any  intention  to  make  anything  that  could 
properly  become  the  subject  of  an  action  for  goods  sold  and  delivered." 
I  think  that  distinction  reconciles  those  two  cases,  and  the  decision 
of  Clay  V.  Yates,  1  H.  4  N.  73,  is  not  inconsistent  with  them.  In  the 
present  case  the  contract  was  to  deliver  a  thing  which,  when  com- 
pleted, would  have  resulted  in  the  sale  of  a  chattel;  in  other  words, 
the  substance  of  the  contract  was  for  goods  sold  and  delivered.  I 
do  not  think  that  the  test  to  apply  to  these  cases  is  whether  the  value 
of  the  work  exceeds  that  of  the  materials  used  in  its  execution;  for,  if 
a  sculptor  were  employed  to  execute  a  work  of  art,  greatly  as  his 
skill  and  labor,  supposing  it  to  be  of  the  highest  description,  might 
exceed  the  value  of  the  marble  on  which  he  worked,  the  contract 
would,  in  my  opinion,  nevertheless,  be  a  contract  for  the  sale  of  a 
chattel. 
Rule  absohde. 
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In  the  Supreme  Judicial  Court  of  Massachusetts,  1874 
[Reported  in  115  Massachusetts,  450] 

Contract  to  recover  the  price  of  a  buggy  built  by  the  plaintiff  far 
the  defendant. 

Trial  in  the  Superior  Court  before  Dewey,  J.,  who  reported  the  case 
for  the  consideration  of  this  court  in  substance  as  follows: 
"  The  plaintiff,  a  carriage  manufacturer  in  Boston,  testified  that  the 
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defendant  came  to  his  place  of  business  in  April,  1872,  and  directed 
the  plaintiff  to  make  for  him  a  buggy,  and  the  plaintiff  entered  the 
order  in  his  order-book;  the  defendant  gave  directions  that  the  color 
of  the  lining  should  be  drab,  and  the  outside  seat  of  cane,  and  as  to 
the  painting,  and  also  that  the  buggy  was  to  have  on  it  his  monogram 
and  initials.  The  sum  of  1675  was  agreed  as  the  price.  It  was  to  be 
done  in  or  about  four  months.  The  plaintiff  inamediately  b^gan  worl^ 
upon  the  buggy  and  made  every  part,  it  being  painted,  lined,  and  with 
the  initials,  as  ordered. 

The  last  of  August,  when  the  bu^y  was  nearly  completed,  wanting 
only  the  last  coat  of  varnish,  and  the  hanging  of  it  on  the  wheels,  the 
defendant  came  to  the  plaintiff's  place  of  business  and  asked  when  it 
would  be  done.  The  i^aintiff  replied  in  i^ut  ten  days,  and  asked 
the  defendant  if  he  might  sell  the  buggy,  or  if  he  wished  it,  as  he,  the 
plaintiff,  had  opportunities  of  selling  it  to  others.  The  defendant 
then  inquired  if  the  plaintiff  could  furnish  him  another  if  he  sold  that, 
to  which  he  replied  he  could  not,  as  he  was  going  to  give  up  the  busi- 
ness of  manufacturing,  and  that  unless  he  took  this  he  could  not  have 
any.    The  defendant  then  said  he  would  keep  this  one. 

The  defendant  did  not  at  this,  nor  at  any  other  time,  see  the  buggy. 
The  buggy  was  finished  September  15,  in  accordance  with  the  original 
order.  It  is  usual  to  keep  carriages  some  time  after  they  are  finished 
to  let  the  paint  and  varnish  harden. 

October  14,  1872,  the  plaintiff  sent  to  the  defendant  the  following 
bill:  "Boston,  October  14, 1872.  Mr.  H.  P.  Binney.  Bo't  of  Thos. 
Goddard, .  one  new  cane  seat  buggy,  $675.  Bec'd  Fay't.  (Bug^ 
was  finished  Sept.  15.)  " 

The  bill  was  presented  by  a  clerk  of  the  plaintiff.  The  defendant 
after  looking  at  it,  said  he  would  see  the  plaintiff  soon.  The  bill  was 
in  the  plaintiff's  handwriting  and  was  kept  by  the  defendant.  The 
same  clerk  called  again  soon  after  and  asked  the  defendant  for  a 
check,  to  which  he  replied  that  he  would  pay  it  soon,  and  would  see  the 
plaintiff.  Calling  a  third  time,  before  the  fire  of  November  9th,  the 
defendant  said,  "Tell  Mr.  Goddard  I  will  come  and  see  him  right 
away."  By  the  fire  of  November  9,  1872,  this  buggy  and  all  the 
property  on  the  plaintiff's  premises  were  destroyed.  After  the  fire  the 
•plaintiff  again  called  on  the  defendant  for  payment.  He  wanted  to 
know  if  it  was  insured,  and  said  he  would  see  the  plaintiff  about  it. 

Aft^r  the  buggy  was  finished,  it  was  kept  with  the  completed  work 
on  the  plaintiff's  premises;  and  it  was  at  all  times  after  it  was  finished 
till  burned  worth  and  coukl  have  been  sold  by  the  plaintiff  for  up- 
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wards  oi  $700,  the  value  of  buggies  of  the  plaintiflf's  manufacture 
having  advanced  after  the  contract  was  made  m  April. 

The  defendant  put  in  no  evidence,  and  contended  that  this  action 
could  not  be  maintained,  that  it  came  within  the  provisions  of  the 
Gen.  Sts.  c  106,  sec.  5,  and  that  there  had  never  been  any  delivery  ot 
the  said  buggy  to  the  defendant,  nor  any  acceptance  thereof  by  him, 
and  that  the  property  belonged  to  and  was  at  the  sole  risk  of  the  plain- 
tiff at  the  time  of  the  fire,  and  that  if  any  cause  of  action  arose  against 
the  drfendant  for  not  taking  away  the  said  buggy,  it  arose  prior  to  the 
fire,  and  no  damage  was  caused  to  the  piainti£f  thereupon.  The  plain- 
tiff contended  that  the  contract  did  not  come  within  the  provision  of 
the  statute  referred  to,  and  that  it  was  the  duty  of  the  defendant,  upon 
being  notified  that  the  buggy  was  completed,  to  take  the  same  away 
within  a  reasonable  time,  and  that  not  having  dcme  so  the  buggy  was 
at  the  risk  of  the  defendant  when  burned. 

The  plaintiff  further  contended  that  upon  the  evidence  the  jury 
would  be  authorised  to  find  that  there  had  been  a  delivery  of  the 
buggy  to  the  defendant,  and  an  acceptance  by  him,  and  without  sub- 
mitting that  question  to  the  jury  it  was  agreed  by  the  parties,  that  if 
there  was  any  evidence  which  could  have  properly  been  submitted  to 
the  jury  as  showing  a  delivery,  and  an  acceptance  of  the  buggy  by 
the  defendant,  then  it  shall  be  taken  that  the  jury  would  have  found 
said  delivery  and  acceptance. 

Upon  the  evidence  hereinbefore  stated,  the  presiding  judge  directed 
a  verdict  for  the  defendant;  and  it  was  agr^eed  that  if  the  jury  would 
have  been  authorised  to  find  a  delivery  and  an  acceptance  by  the 
defendant,  or  if  upon  the  facts  above  stated  the  court  is  of  opinion  that 
at  the  time  of  the  fire  the  said  buggy  was  on  the  premises  of  the  plain- 
tiff, at  the  risk  ot  the  defendant,  the  verdict  is  to  be  set  aside,  and 
judgment  entered  for  1675  and  interest,  from  October  15, 1872;  other- 
wise, judgment  on  the  verdict. 

Ambs,  J.  Whether  an  agreementiike  that  described  in  this  report 
should  be  considered  as  a  contract  for  the  sale  of  goods,  within  the 
meaning  of  the  statute  of  frauds,  or  a  contract  for  labor,  services  and 
materials,  and  therefore  not  within  that  statute,  is  a  question  upon 
which  there  is  a  conflict  of  authority.  According  to  a  long  course  of 
decisions  in  New  York,  and  in  some  other  states  of  the  Unioni  an 
agreement  for  the  sale  of  any  commodity  not  in  existence  at  the  lime, 
but  which  the  vendor  is  to  manufacture  or  put  in  a  condition  to  be 
delivered,  (such  as  flour  from  wheat  ndt  yet  ground,  or  nails  to  be 
made  from  iron  in  the  vendor's  hands),  is  not  a  contract  of  sale  within 
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the  meaning'  of  the  statute.  Crookshank  v.  Bunell,  18.  Johns*  58. 
Sewall  V.  Fitch,  8  Cow.  215.  Robertson  v.  Vaughn,  5  Sandf.  1. 
Downs  V.  Ross,  28  Wend.  270.  Eiohelberger  v.  M'Caui^,  5  Ear.  & 
J.  213;  In  England,  on  the  other  hand,  the  tendency  of  the  receat 
decisions  is  to  treat  all  contracts  of  such  a  kind  intended  to  result  in 
a  sale,  as  substantially  contracts  for  the  sale  of  chattels;  and  the  deci- 
sion in  Lee  v.  Qri£Bn,  1  B.  &  S.  272,  goes  so  far  as  to  bold  that  a  con- 
tract t^  make  and  fit  a  set  of  artificial  teeth  for  a  patient  is  essentially 
a  contract  for  the  sale  of  goods,  and  therefore  is  subject  to  the  provi- 
sions of  the  statute.  See  Maberley  v.  Sheppard,  10  Bing.  99;  Howe 
V.  Palmer,  3  B.  &  Aid.  321;  Baldey  v.  Parker,  2  B.  &  C.  37;  Atkinson 
V.  Bell,  8  B.  &  e.  277. 

In  thls^  Commonwealth,  a  rule  avoiding  both  of  these  extreme?  was 
establkhed  in  Mixer  v..Howarth,  21  Pick.  205,  and  has  been  recog- 
nized and  affirmed  in  repeated  decisions  of  more  recent  date.  The 
effect  of  these  decisions  we  understand  to  be  tins,  namely,  that  a  con- 
tract for  the  sale  of  articles  then  existing,  or  such,  as  the  vendor  in  the 
ordinary  course  of  his  business  manuf actives  or.pjrocures  for  the  gen^ 
eral  market,  whether  on  hand  at  the  time  or  not^  is  a  contract  .for  the 
sale  of  goods,  to  which  the  statute  applies.  But  on  the  other  hand, 
if  the  goods  are  to  be  manufactured  especially  for  the  purchaser,  and 
upon  hi9  special  order,  and  not  for  the  general  market,  the  case  is  not 
within  the  statute.  Spencer  v.  Cone,  1  Met.  283.  "  The  distinction," 
says  Chief  Justice  Shaw,  in  Lamb  v.  Crafts,  12  Met.  353,  ''we  believe 
isnow  well  understood.  When  a  person  stipulates  for  the  future  sale 
of  articles,  which  he  is  habitually  making,  and  which,  at  the  time,  are 
not  made  or  finished,  it  is  essentially  a  contract  of  sale,  and  not  a  co]>- 
tract  for  labor;  otherwise,  when  the  article  is  made  pursuant  to  the 
agreement."  In  Gardner  v.  Joy,  9  Met.  177,  a  contract  to  buy  a  cer-r 
tain  number  of  boxes  of  candles  at  a  fixed  rate  per  pound,  which  the 
vendor  said  he  would  manufacture  and  deliver  in  about  three  months, 
was 'held  to  be  a  contract  of  sale  and  within  the  statute.  To  the  same 
general  effect  are  Waterman  v.  Meigs,  4'Cush.  497,  and  Clark  v. 
Nichols^  107  Mass.  547.  It  is  true  that  in  ''the  infinitely  various 
shades  of  different  contracts,"  there  is  some  practical  difficulty  in  dis- 
posing of  the  questions  that  arise  under  that  section  of  the  statute. 
Gen.  Sts.  c.  105,  sec.  5.  But  we  see  no  ground  for  holding  that  there 
is  aYiy  itocertainty  in  the  rule  itself.  On  the  contrary,  its  correctness 
and  justiice  are  clearly  implied  or  expressly  affirmed  in  all  of  our  deoi- 
'S  upon  the  subject  matter.  It  is  proper  to  say  also  that  the  present 
'  is  a  much  stronger  one  than  Mixer  v.  Howarth.    In  this  case. 
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the  carriage  was  not  only  boilt.for  the  defendant,  but  in  conformity 
in  some  respects  with  his  directions,  asid  at  his  request  was  marked 
with  his  initials.  It  was  neither  intended  nor  adapted  for  the  general 
market.  As  we  are  by  no  means  prepared  to  overrule  the  decision  in 
that  ease,  we  must  therefore  bold  that  the  statute  of  frauds  does  not 
apply  to  the  contract  which  the  plaintiff  is  seeking  to  enforce  in  this 
action. 

Independently  of  that  statute,  and  in  cases  to  which  it  does  not 
apply,  it  is  well  settled  that  as  between  the  immediate  parties,  prop* 
erty  in  personal  chattels  may  pass  by  bargain  and  sale  without  actual 
delivery.  If  the  parties  have  agreed  upon  the  specific  thing  that  is 
sold  and  the  price  that  the  buyer  is  to  pay  for  it,  and  nothing  remains 
to  be  done  but  that  the  buyer  should  gay.  the  price  and  take  the  same 
thing,  the  property  passes  to  the  buyer,  and  with  it  the  risk  of  loss  by 
fire  or  any  other  accident.  The  appropriation  of  the  chattel  to  the 
buyer  is  equivalent,  for  that  purpose,  to  delivery  by  the  seller.  The 
assent  of  the  buyer  to  take  the  specific  chattel  is  equivalent  for  the 
same  purpose  to  his  acceptance  of  possession.  Dixon  v.  Yates,  5  B. 
&  Ad.  81d,  340.  The  property  may.weU  be  in  the  buyer,  though  the 
right  of  possession,  or  Hen  for  the  price,  is  in  the. seller.  There  could 
in  fact  be  no  snch  Men  without  a  change  of  ownership.  No  man  can 
be  said  to  have  a  lien,  in  the  proper  sense  of  the  term,  upon  his  own 
property,  and  the  sellei^'s  lien  can  only  be  upon  the  buyer's  property. 
It  has  often  been  decided  that  assumpsit  for  the  price  of  goods  bar- 
gained and  sold  can  be  maintained  where  the  goods  have  been  selected 
by  the  buyer,  and  set  apart  for  him  by  the  seller,  though  not  actually 
delivered  to  bim,  and  where  nothing  remains  to  be  done  except  that 
the  buyers  should  pay  the  agreed  price.  In  such  a  state  of  things  the 
property  vests  in  him,  and  with,  it  the  risk  of  any  accident  that  may 
happen  to  the  goods  in  the  meantime.  Noy's  Maxims,  89.  2  Kent 
Com.  (12  ed.)  492.  Bloxam  v.  Sanders,  4  B.  &  C.  941.  Tarlmg  v. 
Baxt^,  6  B.  &  C.  360.  Hinde  v.  Whitehouse,  7  East,  571.  Macomber 
V.  Parker,  13  Pick.  175, 183.   Morse  v.  Sherman,  106  Mass.  430. 

In  the  present  case,  nothing  remained  to  be  done  on  the  part  of  the 
plaintiff.  The  price  had  been  agreed  upon ;  the  si>iecific  chattel  had 
been  finished  according^  to  order,  set  apart  and  appropriated  for  the 
defendant,  and  marked  with  his  initials.  The  plaintiff  had  not  under- 
taken to  deliver  it  elsewhere  than  on  his  own  premises.  He  gave  no- 
tice that  it  w^  finished,  and  presented  bis  bill  to  the  defendant,  who 
promised  to  pay  it  soon.  He  had  previously  requested  that  the  car- 
riage should  not  be  sold,  a  request  which  substantially  is  equivalent  to 
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asking  the  plaintiff  to  keep  it  for  him  when  finished.  Without  con- 
tending that  these  circumstances  amount  to  a  deliveiy  and  acceptance 
within  the  statute  of  frauds,  the  plaintiff  may  well  claim  that  enough 
has  been  done,  in  a  case  not  within  that  statute,  to  vest  the  general 
ownership  in  the  defendant,  and  to  cast  upon  him  the  risk  of  loss 
by  fire,  while  the  chattel  remained  in  the  plaintiff's  possession. 

According  to  the  terms  of  the  reservation,  the  verdict  must  be  set 
aside,  and 

Jtulgrnenl  entered  for  the  plaintiff.^ 


PARSONS  V.  LOUCKS 

In  the  Court  of  Appeals  of  New  York,  1871 
[Reported  m  48  New  York,  17] 

Thb  action  is  to  recover  damages  for  an  alleged  breach  of  contract 
to  manufacture  and  deliver  a  quantity  of  paper. 

The  referee  to  whom  this  case  was  referred  found,  and  r^>orted  as 
matter  of  fact : 

Ist.  That  on  or  about  the  30th  day  of  October,  1862,  it  was  agreed 
between  the  plaintiffs  and  the  defendants,  who  then  were  and  still  are 
copartners  as  paper  manufacturers,  that  the  defendants  should  manu- 
facture and  deliver  to  the  plaintiffs,  at  the  city  of  New  York,  ten  tons, 
to  wit,  20,000  pounds  of  book  paper,  similar  to  other  paper  which  the 
defendants  had  previously  made  for  the  plaintiffs,  as  soon  as  they,  the 
defendants,  should  finish  certain  other  orders  for  paper,  which  they 
stated  they  had  on  hand,  and  would  take  about  three  weeks  from  said 
date  last  mentioned,  with  a  fair  supply  of  water,  to  finish;  and  that 
the  plaintiffs  on  such  delivery  should  pay  the  defendants  therefor 
thirteen  cents  a  pound,  less  a  discount  of  five  per  cent. 

2d.  That  in  the  month  of  January,  1863,  and  in  or  about  the  mid- 
dle of  that  month,  the  defendants  stated  to  the  plaintiffs  that  they 
would  not  perform  the  said  agreement,  or  manufacture  or  deliver 
said  paper,  and  refused  the  said  agreement,  although  thereto  re- 
quested by  the  plaintiffs,  and  that  the  plaintiffs  were  at  all  times 

1  In  re  Gies'  Estate  (1910),  160  Mich.  502;  Courtney  ▼.  Bridal  VeU  Box  Factory 
(1909),  55  Ore.  210,  accord.    See  also  Schloss  v.  Josephs  (1906),  98  Minn.  442; 
\iform  Sales  Act,  {  4;  New  York  Per.  Prop.  Law,  {  85.— Eds. 
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ready  and  willing  to  receive  said  paper  and  pay  for  the  same,  pursuant 
to  the  terms  of  the  said  agreement,  and  that  said  defendants  have 
never  delivered  to  said  plainti£f8  said  ten  tons  of  paper,  or  any  part 
thereof,  but  have  refused  so  to  do. 

3d.  That  by  reason  of  the  breach  of  the  said  agreement  the  plain- 
tiffs have  sustained  damage  to  the  amount  of  $1,930,  as  of  the  time 
•when  such  breach  occurred,  the  difference  between  the  contract  price 
(thirteen  cents,  less  five  per  cent  discount)  per  pound,  and  the  market 
price  of  such  paper  (twenty*two  cents  per  pound)  at  the  time  of  such 
breach,  on  20,000  pounds,  amount  to  said  sum  of  $1,930* 

As  matter  of  law:  That  the  plaintiffs  are  entitled  to  recover  of  the 
defendants  said  sum  of  $1,930,  with  interest  thereon  since  the  1st  day 
of  January,  1863,  that  is  to  say,  the  sum  of  $2,301.51,  with  costs. 

Hunt,  C.  The  paper  to  be  delivered  was  not  in  existence  at  the 
time  of  the  making  of  the  contract  in  October,  1862.  It  was  yet  to  be 
brought  into  existence  by  the  labor  and  the  science  of  the  defendants. 
Of  the  20,000  pounds  to  be  delivered,  not  an  ounce  had  then  been 
manufactured.  It  was  all  of  it  to  be  created  by  the  defendants,  and 
at  their  mill.  In  such  a  case  it  is  well  settled,  that  the  statute  of 
frauds,  does  not  apply  to  the  contract.  The  distinction  is  between 
the  sale  of  goods  in  existence,  at  the  time  of  making  the  contract,  and 
an  agreement  to  manufacture  goods.  The  fonner  is  within  the  prohi- 
bition of  the  statute,  and  void  unless  it  is  in  writing,  or  there  has  been 
a  delivery  of  a  portion  of  the  goods  sold  or  a  payment  of  the  purchase- 
price.  The  latter  is  not.  The  statute  reads,  ''every  contract  S^  the 
wle  of  any  goods,  chattels  or  things  in  action,  for  the  price  of  fifty 
dollars  or  more,  shall  be  void  imless,''  etc.  (2  R.  S.,  136,  sec.  3.)  The 
statute  alludes  to  a  sale  of  goods,  assuming  that  the  articles  are  al- 
ready in  existence.  This  distinction  was  settied  in  this  State  in  1820, 
by  the  case  of  Crookshank  v.  Burrell  (IS  John.  R.,  58),  and  has  been 
followed  and  recognized  in  many  others.  (Sewell  v.  Fitch,  8  Cowen, 
215;  Robertson  v.  Vaughan,  5  Sand.  8.  C.  R.,  1;  Bronson  v.  Wiman, 
10  Barb.,  406;  Donovan  v.  Willson,  26  Barb.,  138;  Parker  v.  Schenck, 
28  id.,  38;  Mead  v.  Case,  33  id.,  202;  Smith  v.  N.  Y.  Central  R.  R., 
4  Keyes,  194.) 

The  present  is  not  one  of  the  border  cases,  in  which  an  embarrass- 
ing or  doubtful  question  is  presented,  as  where  wheat  is  sold,  but  the 
labor  of  thrashing  remains  to  be  done  (Downs  v  Ross,  23  Wend.,  270), 
or  a  sale  of  flour  which  has  yet  to  be  ground  from  the  wheat  (Garbutt 
V.  Watson,  5  B.  &  Aid.  613),  or  the  sale  of  wood  or  timber  which  re- 
quires to  be  cut  and  corded  (Smith  v.  N.  Y.  Central  R.  R.,  supra), 
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nor  where  the  defendants  might  procure  other  parties  tio  inaDufaciaoe 
the  paper.  (8  Pars,  on  GdntraetSi  52.)  It  was  a  simple  naked  agree* 
ment  to  manufacture  at  their  own  millsi  and  deliver  at  a  8|>ecified 
price,  20,000  pounds  of  paper  of  specified  mzeB,  no  part  of  which  was 
in  existence  at  the  time  of  making  the  contract.  Indeed,  there  is  no 
evidence  that  the  rd.gs  and  other  materials  from  which  it  was  to  be 
manufactured  were  owned  by  the  defendants,  or  were  in  existence, 
except  so  far  as  It  may  be  argued  that  matter  is  indestructible,  and 
that  in  some  form  they  must  necessarily  have  then  existed.  As  to 
cases  of  this  cbaracta*,  the  course  of  decisions  in  this  State  has  be^i 
uniform.  If  we  desired  to  do  otherwise,  we  have  no  choice,  we  must 
foDow  them. 
The  judgment  muei  be  affirmed  wUk  costs. 
All  concur  for  affirmance,  except  Gray,  C,  dissenting.^ 


SPRAGXJE  V.  HOSIE 

r 

In  the  Supreme  Court  of  Michigan,  1908 
[Reported  in  155  Michigan,  30] 

This  suit  is  brought  to  recover  damages  alleged  to  have  been  sus- 
tained by  the  plaintiff  by  reason  of  the  refusal  of  the  defendant  to 
perform  his  contract  to  sell  plaintiff  20  shares  of  bank  stock  at  $154  a 
share.  The  declaration  contains  the  common  counts  in  assumpsit 
and  a  special  count  in  which  the  said  contract,  and  a  breach  thereof 
are  averred.  The  plea  is  the  general  issue.  Defendant  offered  no 
testimony.  A  verdict  for  defendant  was  directed  by  the  court,  and 
judgment  on  the  verdict  was  entered.'   Plaintiff  appealed. 

OsTRANDER,  J.    The  bargain,  if  one  was  made,  rests  in  pard. 

Whether  stock  in  an  incorporated  company,  the  shares  of  which 
have  been  actually  issued,  is  goodd,  wares  or  met^chimdise,  within  the 
meaning  of  the  statute  of  frauds  (3  Gomp.  Laws,  sec.  9516)  j  is  a  ques- 
tion which  has  been  answered  differently  in  the  different  jurisdictions. 
In  essentials  our  statute  is  a  copy  of  the  seventeenth  sectioti  of  the 
statute  of  Gharles  II,  and  was  adopted  in  this  jurisdiction  in  1819 
from  the  laws  of  the  State  of  New  York.    The  English  courts,  to  a 

'  IMflsenting  opinion  of  Gray,  C,  omitted. — ^Eds. 

"'^'  '  ^ent  abridged.  Portion  of  opinioa  omitted. — ^Eds. 
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period  as  late  as  1839^  had  not  apparently  determined  conolusively, 
|bat  such  shares  were  nor  were  not  within  the  statute.  Mussel  y. 
Cooke,  Pre.  Ch.  532;  Crull  v.  Dodson,  Sel.  Cae.  in  Ch.  41.  Lord 
Denman  in  Humble  v.  Mitchell,  11  Ad.  &  £1.  205,  a  case  decided  in 
1839,  held  with  the  concurrence  of  his  associates  that  ''shares  in  a 
joint  stock  company  like  this  [a  bank]  are  mer e  choses  in  action,  in- 
capable of  delivery,  and  not  within  the  scope  of  the  seventeenth 
section.  A  contract  in  writing  was  therefore  imnecessary."  It  is 
stated  in  the  opinion  that  no  case  bad  been  found  directly  in  point. 
Humble  v.  Mitchell  has  apparently  been  followed  in  En^and.  See 
29  Am.  &  Eiig.  Enc.  Law  (2d  Ed)  i^.  961;  20  Cyc.  p.  244;  1  Beach  on 
Modern  Law  of  Ck>ntracts,  sec.  558.  3ee,  also,  note  to  Weightman 
V.  Caldwell,  4  Wheat.  (U.  S.)  85-89.  In  1838,  in  Tisdale  v.  Harris,  20 
Pick:  (Mass.)  9,  the  precise  converse  of  the  modem  English  rul6  was 
laid  down;  it  being  decided  that  the  words  "goods"  and  "merchaun 
dise,"  are  broad  enough  in  meaning  to  include  stocks  in  incorporated 
companies.  The  rule  is  aJSrmed  in  Boardmah  v.  Cutter,  128  Mass. 
288.  To  the  same  effect  are  North  v.  Forest,  15  Conn.  400;  Pray  V. 
Mitchell,  60  Me.  430;  Spear  v.  Bach,  82  Wis.  192;  Johnson  v.  Mulvj', 
51  N.  Y.  634.  It  must  be  adinitted  that  at  the  common  law  shares  of 
an  incorporated  company  occupied  much  the  same  position  as  promis- 
sory notes  and  other  mere  choses  in  action.  Indeed,  it  is  held  in 
Massachusetts  that  a  promissory  note  is  within  the  statute.^  Bald- 
win V.  Williams,  3  Mete.  (Mass.)  365.  To  the  contrary  is  Vawter  v. 
GriflSn,  40  Ind,  593,  which  approves  the  rule  of  Humble  v.  Mitchell. 
Such  shares  haye,  however,  come  to  be  common  subjects  of  barter  and 
sale,  are  usually  evidenced  by  certificates  which,  in  the  absence  of 
statute  provisions,  operate  by  assignment  and  delivery  to  transfer 
title  to  the  shares  as  between  the  parties.  They  are  in  this  State  by 
statute  subject  to  levy  and  sale  on  execution*  In  many  other  re- 
spects they  are  treated  as  something  more  than  mere  choses  in  action. 
It  was  said  by  this  court  in  Weston  v.  McDowell,  20  Mich.  353,  357, 
in  considering  the  meaning  to  be  given  the  words  "goods,  wares  and 
merchandise,"  as  employed  in  the  common  counts  in  assumpsit,  that 
it  has  always  been  considered  that  the  phrase  as  employed  in  the 
statute  of  frauds  embraced  animate  as  well  as  inanimate  property,  and 
that  the  word  "goods"  may  well  include  oxen.*  The  casb  is  not  in 
point  here  except  as  indication  that  a  broad  rather  than  a  narrow 
meaning  should  be  given  to  the  word  "goods."  That  contracts  for 
the  sale  and  delivery  of  shares  of  stock  are  subject  to  the  mischief 
^  So  a  bond  and  mortgage.    Greenwood  v.  Law  (1892),  55  N.  J.  L.  168.— Eds. 
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aimed  at  by  the  statute,  mudt  be  admitted.  We  are  of  opinion  that 
reason  and  the  wdght  of  authority  favor  the  conclusion  that  shares 
of  stock  in  an  incorporated  company,  the  shares  having  been  issued, 
are  goods  within  the  meaning  of  the  statute  of  frauds.  It  follows  that 
the  parol  contract  for  their  sale  was  invalid. 

The  declaration  alleged  no  facts  to  show  whether  the  contract  sued 
upon  was  or  was  not  obnoxious  to  the  statute.  It  was  nevertheless 
a  good  pleading.  Da3rton  v.  Williams,  2  Doug.  (Mich.)  31 ;  Harris 
Photographic  Supply  Co.  v.  Fisher,  81  Mich.  136;  Steams  v.  Railway 
Co.,  112  Mich.  651;  KroU  v.  Diamond  Match  Co.,  106  Mich.  127.  See 
also  9  Enc.  PL  &  Prac.  p.  700;  Seaman  v.  O'Hara,  29  Mich.  66,  67. 
The  language  of  the  statute  in  question  here  is: 

''No  contract  for  the  sale  of  any  goods,  wares  or  merchandise,  for 
the  price  of  fifty  dollars  or  more,  shall  be  valid,  unless,"  etc. 

It  is  clear  that  such  a  contract  may  be  valid  and  enforceable,  al- 
though no  note  or  memorandum  in  writing  of  the  bargain  be  made 
and  signed  by  the  party  to  be  charged  therewith.  The  plaintiff  in  his 
declaration  asserts  the  existence  of  a  valid  contract  and  upon  the  mo- 
tion or  objection  of  the  defendant  must  prove  one.  The  scope  of  the 
plea  of  the  general  issue  is  as  a  general  rule  a  denial  of  every  material 
averment  of  fact  in  the  declaration.  The  precise  question  presented 
was  answered  adversely  to  plaintiff's  contention  in  Third  Nat.  Bank 
of  New  York  v.  Steel,  129  Mich.  343  (64  L.  R.  A.  119).* 

It  follows  that  the  judgment  must  be,  and  it  is,  affirmed. 

MoNTGOMEBT,  HooKEB,  MooBB,  and  McAlvat,  JJ.,  concurred.' 

1  Cf.  Booker  v.  Heffner,  ante,  p.  1187.   See  also  12  Harr.  Law  Rev.  d57.~-EdB. 

^Accord,  Peninsula  Leasing  Co.  v.  Cody  (1910),  161  Mich.  604. 

In  Prested  Miners  Gas  Indicating  Electric  Lamp  Co.  v.  Gamer  (1911),  1  K.  B. 
425,  an  oral  contract  for  the  sale  of  goods  which  was  not  to  be  performed  within  a 
year  from  the  making  thereof  was  held  to  be  within  section  IV  of  the  statute  of 
frauds,  although  the  contract  was  not  within  section  XVII  of  the  statute. 

"It  is  true  that  the  contract  contemplates  the  sale  of  goods  for  more  than  $50. 
Plaintiff  was  to  find  a  purchaser  who  would  enter  into  such  a  contract.  This  cir* 
cumstance  did  not  however  require  the  contract  between  the  plaintiff  and  de- 
fendant to  be  in  writing.  Waterman  Real  Estate  Exchange  v.  Stevens,  71  Mich. 
104."  Per  Carpenter,  J.,  in  Obenauer  v.  Solomon  <1908),  151  Mich.  570,  574.— 
Eds. 
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An  asterisk  indicates  that  the  reference  is  to  a  diehwi.    When  a  dictum  is  r^ 
f erred  to,  the  reference  is  to  the  page  on  whidi  the  diehan  is  found, 

A 
ABANDONMENT: 

See  Action;  Rbnunciation;  Rbcusion;  Waiybb  of  Pbbforiiakcb  of 

Conditions. 
When  failure  to  perform  contract  can  be  treated  as,  795. 
When  notice  of  an  intention  not  to  perform  contract  can  be  treated  as,  868. 

ACCSPTANCS: 

See  Mail;  MBassNOBR;  Mutual  AsaniiT;  Offbb;  Rbvocation  of  Ofpbr; 
Silence;  Tebms,  Cebtaimtt  of;  Tblborafh;  Telbphonb;  Ts»- 

MINATION  OF  OfFBR. 

Effect  of  varying  tenns  of  offer  by,  22,  58,*  77. 

Time  within  which  offer  must  be  accepted,  34,  36,  note  1,  135. 

ACCORD: 

See  AccoBD  and  Satisfaction.   ^ 
Action  upon  mere,  1009  *. 

ACCORD  AND  SATISFACTION: 

See  Accobd;  Payment. 

As  a  defense  to  an  action  on  a  specialty,  1023,  1026,  note  1. 

Unperformed  contract  as  a  defense  to  an  action  for  breach  of  oontraot, 

1009,  1018,  1020. 
Matter  received  from  a  stranger,  when  satisfaction,  1037,  note. 

ACTION: 

Offer  as  constituting  part  of  cause  of,  112,  114,  116. 
Right  of,  on  anticipatory  breach,  849,  856,  861,  875. 
Right  of,  when  both  parties  in  default,  836,  note  1. 

ADMINISTRATOR: 

See  Personal  Rbprbsbntativbs. 

ADVERTISEMENT: 

As  an  offer,  10,  13,  14,  note  1,  15,  19,  note  1. 

AFFIDAVIT: 

Making  of,  as  a  consideration,  217. 
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AGSNT: 

See  Mbsbengbb. 

AGRESMENT: 

See  Acceptance;  Mutual. AssisNt;  OftsB;  Tsiofs,  Cbbtaintt  of. 
In  terms  may  loe  only  an  offer,  48. 

ALTERNATIVE  CONTRACTS: 

By  whom  option  to  be  exercised,  629,  630,  632. 
When  right  to  exercise  option  ceases,  633,  634,  636. 

ANNOUNCEMENT: 

When  not  to  be  regarded  as  an  offer,  10, 12, 13, 14,  note  1, 15, 19,  note  1,  20. 

ANTICIPATORY  BREACH: 

See  Action . 

APPRENTICE: 

Obligation  of  master  to  teach,  660. 

ARBITRATION: 

See  C£;nTiFicATE;  Jllikiautt;  Valuation. 

•  r 

ARCHITECT: 

See  Certificate. 

■ 

ASSENT: 

See  Mutual  Assent. 

ASSIGNEE: 

See  Assignment. 

Rights  of  successiTe  assignees  of  same  chose  in  action,  556,  note  2. 

ASSIGNMENT: 

Unassignability  of  choses  in  action,  529. 

Form  of,  557. 

Necessity  of  consideration  for,  563,  564;  notes  1  and  2. 

Power  of  attorney  as,  529. 

Necessity  of  suing  in  name  of  assignor,  546  *,  546,  note  1,  581,  581,  note  1. 

Rights  of  assignee  at  law,  554. 

Rights  of  assignee  in  equity,  545. 

Right  of  assignee  to  perform  contract,  569,  574,  note  1,  575,  579,  585, 

595,  note  1. 
Effect  of  assignment  in  part,  531,  535,  540,  557. 

Effect  of  release  by  assignor  after  notice  to  debtor  of  assignment,  541, 544  *. 
Effect  of  pasrment  to  assignor  after  notice  of  aasignment,  550,  560,  note  1. 
Burden  of  proving  notice  of,  553,  note  1. 
Effect  of  assignor's  insolvency  after,  545. 
Of  a  possibility,  530. 
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ATTORNBY,  POWER  OF: 

Effect  of,  as  an  aaaignmeiit,  529.    ' 

B 

BANKRUPTCT: 

Obligation  created  by  promiae  to  pay  debt  barred  by,  423,  424,  note  1. 
Obligation  created  by  promiae  made  after  bankruptcy,  but  before  granting 
of  discharge,  391. 

BANTBR: 

No  contract  arises  fijpm,  2,  3,  note  1. 

BENEFICIARY:  ' 

Right  of  a  relative  to  su^  on  i|  promise  made  for  his  benefit,  477,  483  *, 

496,  504. 
Right  of  a  creditor  to  sue  on  a  promise  made  to  his  debtor,  479,  480,  484, 

602,525. 
Creditor  suing  on  a  promise  to  pay  his  debtor  asserts  a  derivative  right, 

517,  note  1. 
Irrevocability  of  such  a  right,  508,  611. 
Right  of  one  to  sue  who  has  no  claim  agfldnst  promisee,  498,  518,  524, 

note  2. 
Right  of  one  to  sue  who  is  only -incidentally  benefited,  515;  618,  5t20,  524, 

note  2. 
Right  of  several  creditors  of  promisee  to  sue  on  promise  to  pay  promisee's 

debts,  494,  note  1,  506. 
Rights  of  beneficiary  of  a  covenant,  518  *,  622  *. 
Right  of,  to  elect  remedy,  627,  note. 

BEHAVIOR: 

Promise  for  good,  as  consideration,  237, 253« 

* 

BENEFIT: 

See  Right,  Surrender  op. 

As  an  element  in  consideration,  214,  215,  216,  221. 

Past,  as  a  consideration,  406. 

BILATERAL  CONTRACT : 

;See  CoifMONicATioN;  Untla.terai;Coi«tiuci^ 

Completion  of  by  mailing  letter  of  acceptance,  34  *,  56  *,  132,  136,  144  *, 

148  ♦,  150  ♦,  152  ♦,  166,  note  2,  161,  168.       • 
Completion  of  by  sending  telegram,  157. 
Effect  of  stipulation  that  letter  or  telegram  shall  be  reooved,  176,  178, 

note  1.    ' 
Completion  of  by  telephone  message,  118. 

BILL  OF  EXCHANGE: 

See  Check;  Promissobt  Nans. 
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BOILER: 

Deliyery  of  as  a  oonsideration,  221. 

BOND: 

Payment  of,  in  whole  or  in  part,  as  a  oonsideratioii,  264,  266. 
When  giving  of  as  security  a  condition  precedent  to  defendant's  liability^ 
724,  744. 

BOX: 

Completing  contract  by  depositing  letter  in,  156,  note  2. 
Street  boxes  are  part  of  post-office  system,  67,  note  1. 

C 

CARDS: 

Abstaining  from  playing,  as  a  consideration,  238. 

CAUSE  OF  ACTION: 

See  AcnoN. 

CSRTAINTT: 

See  TsBMS,  Gbbtaimtt  ov. 

CSRTIFICATS: 

Production  of,  as  a  condition  of  defendant's  liability,  682,  683,  686,  687, 
note  1,  691,  note  1,  602,  697,  703. 

CHATTEL: 

Delivery  of,  as  a  consideration,  221. 

CHECK: 

See  Bill  op  Exchanqb. 

Giving  of,  in  payment  for  a  larger  amount,  275. 

Is  not  an  assignment,  657,  558,  note  1. 

CIRCULAR: 

See  Annoukcbmbnt. 

COMBCUNICATION: 

Necessity  of,  to  acceptance  of  offer,  34,  97, 100, 119, 123, 132, 151  ^  166  \ 
182,  185,  188. 

COMPROMISE: 

Of  a  reasonably  'doubtful  claim  as  a  consideration,  352,  347,  note  1. 
Of  a  claim  which  plaintiff  believed  to  be  good,  356,  358,  359. 

CONCURRENT  CONDITION: 

See  Condition;  Condition  Subbbqubnt;  Uncokditional  Comtbacib. 
Distinction  between,  and  precedent  condition,  725  *. 
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CONDITION: 

See  CoNOTTRRBNT  CONDITION;  CoNDiTioM  SfmsaQVwiT;  Esbencb;  Liminb, 

Bbbagh  in;  UNcoNDmoNAL  Contbactb;  Waxvmr  or  PimvoRif ancb 

OF  Conditions;  Warbantt. 
Distinction  between  and  oonsideralion,  201. 
Distinction  between  breach  of  contract  and  breach  of  condition,  757  *, 

762*. 
Nature  of  the  obligation  when  defendant's  promise  cannot  be  performed 

until  a  given  act  is  done  by  promisee,  d39,  642,  652,  661. 
Nature  of  the  obligation  when  plaintiff's  and  defendant's  promise  can  be 

performed  at  same  time,  and  same  date  is  fixed  for  performance,  739, 

834*. 
Nature  of  the  obligation  when,  though  both  plaintiff's  and  defendant's 

promise  can  be  performed  at  same  time,  time  for  performance  of  one 

side  only  is  fixed,  713,  714,  728,  731. 
Nature  of  the  obligation  when  time  fixed  for  perf OTmance  of  one  promise 

precedes  time  fixed  for  performance  of  the  other,  717  *,  834  \  880. 
Nature  of  the  obligation  when  simple  promise  given  on  the  one  side,  and 

a  promissory  note  on  the  other,  889, 909,  911. 
Descriptive  statement  as  a  condition,  654,  656,  note  1. 
Nature  of  the  condition  created  by  the  use  of  the  words  "for,"  "on  de^ 

Uvery,"  "as  soon  as,"  "after,"  "in  consideration  of,"  706,  710,  716, 

889. 

CONDITION  PRECBDSNT; 

See  CoNcuaRBNT  Condition;  Condition;  Condition  Subsbqubnt. 

CONDITION  SUBSSQUBNT: 

See  Concurebnt  Condition;  Condition. 

Distinction  between,  and  condition  concurrent,  or  precedent,  819,  827, 

note  1. 
Effect  of  impossibility  of  performance  of,  824. 
Burden  of  proof  as  to,  819,  820,  823. 

CONSIDERATION: 

Distinction  between,  and  motive,  199,  203,  note  1. 

Distinction  between,  and  conditioD,  204. 

Origin  of,  199,  note  1. 

Necessity  for,  in  simple  contracts,  205,  210,  note  1,  211. 

Sufficiency  of,  when  consideration  void  in  part,  245,  246,  247, 248,  252.  • 

Necessity  of  surrender  of  right  as  a,  227,  242,  252. 

CONSTRUCTIVB  CONTRACT: 

Distinction  between  and  expresB  or  implied  oootiact,  125,  note  1. 

CONTRACT: 

See  QUABtCJONTBACT. 

Distinction  between  espress  and  implied,  125,  note  1. 
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COUNTER-OFFER: 

Effect  of,  upon  offer,  7€^  73. 
Inquiry  not  a»  73»  80. 

COVENANT: 

See  Dbbd. 

COVERTURE: 

Obligation  created  by  promiBe  after  covertuie  to  pay  a  debt  oontraoted 
during,  395,  405,  425, 428,  note  1. 

D 
DEATH: 

Effect  of  upon  an  offer,  31,  note  1,  83,  85. 

DEBT! 

See  DuTT. 

Payment  of,  in  whole  or  in  part,  aa  a  consideration,  264,  265,  266. 

Giving  of  promissory  note  in  payment  of,  as  a  consideration,  281. 

DEED: 

See  E^ROw;  Seal,  Contractb  Under. 

Effect  of  false  reading  of,  to  party  executing,  1101. 

...  ■  •         . 

DELIVERY: 

See  Seal,  Gontractb  Umdbb.  .   -^ 

DETRIMENT:  . 

See  RlQHT,  SUBRBNDBR  OF. 

DRINKING: 

Abstaining  from  as  a  consideration,  233. 

DURESS: 

Effect  of,  upon  yaUdity  of  contract,  1136. 

Avoidance  of  contract  made  to  avoid  the  seisure  of  goods,  or  to  release 

them  from  detention;  1120j  1122. 
Avoidance  of  contract  made  to  9,yM  arrest  or  imprisonment,  1128,  1129, 

1132. 

DUTY: 

Performance  of,  or  promise  to  perform  a  contract  as  a  consideration,  285, 

288  *,  289,  291,  296,  300,  306,  312,  316,  321,  323. 
Performance  of  a  non-contract  duty,  as  a  consideration,  3^  326(  notai  1. 
Performance  of  a  public  duty,  as  a  consideration^  338»  839. 
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B 
ENGINEER: 

See  CmarmcATm. 

ENQUIRT: 

See  Inquiry.  ;  f    .        .  . "    • 

...  *  •     . 

ENTIRE  CONTRACT: 

What  is,  805,  note  1. 

fiSSENCfi: 

Effect  of  breach  of  ocmtract  goiDg  to,  754,  759,  777,  780,  816,  892,  903, 

905,  note  2. 
When  breach  does  not  go  to,  734t  ^38,  note  1,  795,  814,  815,  note  2,  818, 

note  3. 

ESCROW: 

Delivery  of  instrument  to  obligee  as  an,  441,  448,  note  1,  451. 


t  I        <  • 


EXECUTOR: 

See  Pebsonai»  REPKtSBfmA'nvwB. 

EXPRESS  CONTRACT: 

See  luTiAtb  COot^raOt;  QuAA^CammjocT,. 

F 
FATHER: 

Promise  to  pay  expenses  incurred  in  case  of  adult  child,  401. 

FORBEARANCE: 

See  CoMPROMrsB. 

A's  distinguished  from  a  promise  to  forbear  as  a  consideration,  373^,  374  *, 

375,  note  1. 
As  a  consideration  when  there  is  no  cause  of  action,  343,  346,  347,  note  1, 

352,  366,  358,  359. 
As  a  consideration  when  there  is  no  one  to  be  sued,  343. 
To  sue  immediately  as  a  consideration,  351,  note  1.  • 

To  sue  for  an  indefinite  time  as  a  consideration,  350,  369,  373. 
For  a  limited  time  as  a  defense  to  an  action  brought  in  breach  of  contract 

of  f orbearanccj  1040. 
Perpetual  forbearance  as  a  defense  to  such  an  action,  1039. 
Effect  of  conditional  agreement  of  forbearance  upon  original  cause  of 

action,  1010,  1040. 

FRAUD: 

See  Deed;  Misreprbbkntation. 

Effect  of  on  contractual  intent,  1101,  1106,  1111. 
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FRAUDS: 

See  Statoib  or  FBAUiNi. 


GOODS,  WARBS  AND  MBRCHANDISB: 

What  are  within  Statute  of  Fkauds,  1206. 

GUARANTY: 

See  Statutb  of  Frauds. 

NeoesBity  of  notifying  guanmtor,  of  aooeptanoe  of  offer  of  goannty,  182^ 
186,  188. 


HONOR: 

KngagwDent  of » not  a  contmctp  3. 

I 

ia>BNTnT: 

Effect  of  mktake  aa  to  identity  of  penon,  1106,  1111,  1113. 
Effect  of  mistake  as  to  identity  of  |iropcrty,  1106^  note  2. 

IGNORANCE: 

Effect  of  signing  paper  in  ignocanee  of  contents,  1101, 1115. 

ILLSGAUTT: 

See  Jubisdiction;  Mabbiaqb  Bbokbbaqb  Comtbactb;  Rbbteaiht  or 
Tbadb. 

When  act  illegal,  thou^  not  punishable,  1044,  1091. 

When  illegality  depends  on  intention,  1049,  1062,  1067,  note  1. 

Relying  on  as  a  defense,  when  contract  broken  for  other  reasons,  1044. 

Ri|^t  of  defendant  to  abandon  oontract  on  hearing  of  plaintiff's  illegal 
purpose,  1044. 

Defense  of,  when  plaintiff  knew  of  defendant's  illegal  purpose  when  con- 
tract was  entered  into,  1064,  1067,  1062,  1066  *. 

Defense  of,  when  plaintiff  aided,  or  contracted  to  aid  defendant  in  the 
k  accomplishment  of  an  illegal  purpose,  1064,  1069. 

Effect  of  a  suspicion  on  the  part  of  the  plaintiff  of  defendant's  illegal  pur- 
pose, 1066  *. 

Effect  of  consideration  being  illegal  in  part,  1074,  1078, 1066,  note  1, 1091, 
note  1. 

Effect  of  defendant's  promise  being  illegal  in  part,  1084, 1086, 1089. 

Burden  of  proving  illegality,  1062, 1062. 

IMPLIED  CONTRACT: 

Distinction  between,  and  an  express  contract,  126,  note  1. 
Distinction  between,  and  a  quasi-contract,  126,  note  1. 
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IMPOSSIBILITT  OF  PERFORMANCE: 

When  impossibility  due  to  fault  of  obligee,  933. 

Effect  of  impossibility  when  one  of  two  alternative  acts  becomes  impossible 

by  act  of  God,  636,  952. 
When  performance  of  a  promise  becomes  impossible  by  act  of  God,  942. 
When  one  of  two  acts  impossible  of  performance  when  promise  was  made, 

918. 
When  act  subsequently  becomes  impossible  of  performance,  923,  974. 
When  act  impossible  of  performance  in  fact  when  promise  was  made,  918, 

956. 
When  impossible  of  performance  as  contemplated  by  the  parties,  947,  966, 

968,  note  1,  969,  979. 
When  performance  impossible  because  of  subsequent  destruction  of  subject- 
matter,  961,  964,  974,  980  *. 
When  both  alternatives  of  a  contract  were  possible  of  performance  when 

defendant  exercised  an  election,  and  the  performance  elected  by  him 

becomes  impossible  of  performance,  928,  936. 

IMPRISONMENT*. 

iSee  Duress. 

Release  from,  as  a  consideration,  327,  330. 

« 

INQUIRY: 

Effect  of,  upon  offer,  72,  80. 

INSANITY:  = 

Effect  of,  upon  offer,  88,  90. 

INSTALMENT  CONTRACTS: 

See  Renunciation. 

Right  of  defendant  to  call  upon  plaintiff  for  performance  when  last  instal- 
ment demanded,  883. 
Right  of  plaintiff  to  call  upon  defendant  for  performaaoe  of,  when  per- 

.  fornulnce  by  plaintiff  imix>8Bible,  896,  903. 
Effect  of  refusal  or  failure  to  perform,  772,  782,  787,  796. 

INTENT: 

Necessity  of,  in  contract,  f,  2,  3^  3,  note  1,  3,  note  2, 4,  6»  9^  9,  note  1,  10, 
10,  note  1,  12,  13,  14,  note  1,  15,  19,  note  1,  20,  22,  22,  note  1,  24,  29. 
Necessity  for  disclosed  intent,  55  *,  98i 

J 
JESTS: 

No  contract  arising  from,  2,  3,  note  1.  ' 

JOINT  OBLIGATION: 

See  Joint  and  Several  Contractb. 
Nature  of,  620. 

77 
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JOINT  AND  SEVERAL  CONTRACTS: 

When  promisee's  right  joint,  597,  601,  622. 

When  promisee's  right  several,  597,  607. 

Right  cannot  be  both  joint  and  several,  597,  607. 

Distinction  between  joint  and  several  obligations,  599. 

Ability  of  a  promisee  to  be  a  promisor  in  a  joint  and  several  obligatkm,  599. 

Joinder  of  defendants  in  a  joint  and  several  obligation,  603. 

Joinder  of  plaintiffs  in  a  joint  obligation,  597,  605. 

Joinder  of  defendants  in  a  joint  obligation,  620. 

Right  of  survivorship,  606,  606,  note  2. 

Effect  of  releasing  one  of  several  joint  obligors,  609. 

Effect  of  a  promise  by  one  of  two  joint  promisees  never  to  sue,  1089. 

E^ect  of  recovering  a  judgment  against  one  of  two  or  more  joint  promisore, 

610,  614. 
Effect  of  recovering  a  judgment  against  one  of  two  joint  and  several 

promisors,  616. 
Effect  of  recovering  a  judgment  upon  a  check  given  by  one  of  two  joint 

promisors  as  conditional  payment,  618. 

JUDGMENT: 

See  Joint  and  Several  Gontbacts. 

Payment  of  by  judgment  debtor  in  whole  or  part  as  a  consideratiQn,  264, 
266. 

JURISDICTION: 

Contracts  ousting  courts  of  jurisdiction,  when  illegal,  1063,  note  1. 

L 

LEASE: 

Showing  of,  as  a  consideration,  214. 

LETTER: 

See  BiLATi^^L  Contract. 

Completion  of  contract  by  mailing,  34  *,  132,  135,  146,  166,  note  2,  161, 
168,  168,  note  3. 

LIMINE,  BREACH  IN: 

Effect  of,  734,  773,  777,  787,  801,  809,  note  1,  810. 

LIMITATIONS,  STATUTE  OF: 

Recovery  on  promise  to  pay  debt  barred  by,  411,  412,  note  1,  424,  note  1. 

LIQUOR: 

Abstaining  from  use  as  a  consideration,  233. 

M 

MAIL: 

See  Bilateral  Contract;  Lbttbr;  Post. 
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MARRIAGE: 

See  Statute  op  Frauds. 

Right  to  sue  for  breach  of  promise  of,  not  assignable,  580,  note  4. 

IftARRIAGB  BROKBRAGB  CONTRACTS: 

Are  iUegal,  1072. 

MARRIED  WOMAN: 

See  Coverture. 

Forbearance  to  sue  on  note  given  by,  as  a  oonsideration,  343. 

MESSENGER: 

Sending  acceptance  of  offer  by,  152  *. 
Delivery  of  acceptance  to  one's  own,  64. 

MISREPRESENTATION : 

See  Fraud. 

Effect  of,  as  to  identity,  1106,  1111,  1113. 

MISTAKE: 

See  Identitt;  Ignorance. 

Efifect  c^,  when  terms  of  offer  apply  equally  to  two  thiDgs,  94. 

Effect  of,  when  terms  of  oral  offer  misunderstood,  1105. 

MORAL  CONSIDERATION: 

See  Bankruptcy;  Father;  Frauds;  Luiitahons,  Statute  op;  Pauper; 
Pbtbxcian. 

MOTIVE: 

Distinction  between,  and  consideration,  199,  203,  note  1,  238. 

MUTUAL  ASSENT: 

Effect  of  offerer's  refusing  to  assent  to  contract  when  acceptance  is  made 
known  to  him,  33,  36. 

MUTUAL  AND  CONCURRENT  CONDITIONS: 

See  Concurrent  Conditions. 

N 

NAME: 

Effect  of  mistake  as  to  the  name  of  a  person,  1106,  1111,  1113. 

NEGLIGENCE: 

As  supplying  the  place  of  intent,  1101. 

IVEGOTUTION: 

Distinction  between  preliminary,  and  an  offer,  20,  22,  note  1,  24,  29. 
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NEWSPAPER: 

Revocation  of  offer  made  through)  47  *. 

NOTICE: 

As  a  condition  of  defendant's  liability,  663,  668,  670,  7(M. 

NOVATION: 

As  a  defense  to  an  action  by  original  creditor  against  original  debtor,  1004. 
As  giving  a  right  of  action  to  third  person,  993,  994,  996,  997,  1000. 
Substitution  of  one  chose  in  action  for  anothier  by  oral  agreement,  not 

prevented  by  Statute  of  Frauds,  1148,  note  1. 
Kinds  of,  1008,  note  1. 

O 
OBLIGATION: 

See  Debt;  Duty. 

OFFER: 

See  Acceptance;  Advbbtibement;  Announcement;  Mutual  Absent; 
Mistake;  Revocation;  Termination  of  offer;  Terms,  Cebtaintt  of. 
Acceptance  in  ignorance  of  terms  of  offer,  4,  7  *,  96,  97. 
Acceptance,  of  uncommunicated  offer,  97,  100. 
Effect  of  renewal  upon  a  rejected  offer,  100. 
Effect  of  cross  offers  containing  same  terms,  100. 
Place  of  offer,  112,  114,  116. 
Necessity  of  overt  act  to  existence  of  offer,  179. 
Necessity  of  unequivocal  act,  179. 
Can  be  accepted  only  by  offerer,  567,  585. 
Can  be  accepted  only  in  terms  of,  22,  72,  77. 
Is  revocable  until  accepte»d,  31,  33,  39,  55  *. 
Revocation  of,  47  *,  48,  53. 
Duration  of,  57,  61,  61,  note  1. 

OFFICE  BOX: 

See  Box. 

OFFICER: 

See  Reward. 

OPTION: 

See  Alternative  Contracts. 
Rights  of  witfidrawal  of,  470. 


PAST  CONSIDERATION:  , 

In  absence  of  precedent  request,  377,  406. 
Precedent  request  existing,  377,  378,  380,  382,  387. 
When  promise  is  different  in  terms  from  obligation  that  would  enst  in 
absence  of  promise,  380,  387,  388,  note  11,  413,  414,  note  8. 
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■ 

PATENT  MEDICINE: 

Use  of,  as  a  consideration^  242. 

PAUPER: 

Moral  obligation  to  support,  as  a  consideration, -389. 

PAYMENT: 

Of  a  debt  as  a  consideration,  264. 

Of  smaller  sum  than  the  amount  claimed,  the  sum  so  paid  being  retained 
by  the  creditor,  1027,  1029,  1032,  note  1,  1033. 

PERFORMANCE  OF  CONTRACT: 

jSi««  Condition;  Unconditional  Contracts. 

PiBRSONAL  REPRESENTATIVES: 

See  Statute  op  Frauds. 

Effect  of  promise  by  executor  or  administrator  to  pay  a  legacy,  389. 

What  claims  pass  to  executor  or  administrator,  588,  592,  7&1. 

What  liabilities  devolve  upon  executor  or  admiBistrator,  592,  753,  764. 

PHYSICIAN: 

Right  to  recover  for  services  rendered  to  married  woman  at  her  mother's 
request,  429. 

POST: 

When  acceptance  by  allowed,  161. 

'E^ect  of  stit)ulatiDg  for  an  answer  by  return,  36,  note  I,  64. 
Effect  of  acceptance  delivered  to  carrier,  168,  note  3. 
Right  to  withdraw  an  acceptance  after  mailing,  168,  note  3. 
Street  boxes  are  part  of  post-office  system,  67,  note  1. 

PRECEDENT  CONDITION: 

See  Concurrent  Condition;  Condition:  Condhion  SuBaaQUBNT. 

PROMISSORY  NOTE: 

Giving  of  in  pa3anent  of  a  debt  as  a  consideration,  281. 

PUBLIC  OFFICER: 

^ee  Reward. 

Q 

QUASI-CONTRACT: 

Distinction  between  and  contract,  126,  note  1. 

9UAI<IF<ED  ACCEPTANCE: 

Effect  of,  upon  offer,  77,  8Q.    '  ;    . 
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UNCONDITIONAL  CONTRACTS— C(m«nt4cd 

When  it  Ls  uncertain  that  plainti£f  will  ever  be  required  to  perform,  006. 
When  promise  on  one  side  is  '*in  conaideratipn  of  performance''  by  the 

other  side/ 882,  887,  note  1,  891,  note  1,  901,  note  1. 
When  action  is  upon  a  negotiable  instrument,  909,  911. 
When  unconditional  contract  becomes  conditional,  889. 

UNILATERAL  CONTRACTS: 

Completion  of,  by  mail,  141. 

Necessity  for  communication  oi  acoeptaace  in,  182, 186,  188,  188,  note  1. 

May  become  bilateral,  42. 


VALUATION: 

See  CBBTmcATB. 

W 

WAIVER  OF  PBRFORMANCB  OF  CONDITIONS: 

By  interference  of  defendant,  689  *. 

By  allowing  a  partial  performance,  828. 

By  the  abandonment  or  refusal  of  defendant  to  perform  on  his  dSde,  772, 
782,  787,  820,  828, 830,  832,  839,  849,  856. 

Simple  declaration  of  unwillingness  to  perform  by  defendant  does  not  ex- 
cuse performance  by  plaintiff,  837.  ' 

WARRANTY: 

As  a  condition,  654,  654,  note  1. 

WILL: 

No  obligation  when  liability  dependent  on  partsr's  own  will,  3. 

WRITING: 

See  Statute  op  Frauds. 

Effect  of  stipulating  that  contract  must  be  reduced  to  writing,  24,  39. 

Delivery  of  as  a  consideration,  220,  223. 


SUBSCRIPTIONS: 

Consideration  for,  254,  259,  262. 

SUBSEQUENT  CONDITIONS: 

See  Conditions  Subsbqubnt. 

T 
TELEGRAPH: 

See  Bilateral  Contract. 

When  must  be  used  to  aoeepi  offer,  61,  note  1.  , 

TELEPHONE: 

See  Bilateral  Contract.  "^ 

TERMINATION  OF  OFFER: 

See  Death;  Inbanitt;  Revocation. 
By  lapse  of  time,  57,  61,  61,  note^  1,  64. 
Effect  of,  64. 

TERMS,  CERTAINTY  OF: 

Necessity  of,  194. 

May  be  found  in  aeeeptance,  191. 

May  be  implied,  196. 

THIRD  PERSON: 

jSie6  Benbficiart. 

Giving  of  check  by,  in  payment  of  a  debt,  as  a  consideratioh,  7fl8. 

TIME: 

See  Aocbptance;  Rbasonablb  Time;  Termination  op  Oitbb. 

.  .  .    ,        .  ..    ,    .  , 

TOBACCO: 

Abstaining  from  use  of,  as  a  consideration,  233. 

TORT: 

See  Dutt. 

Refraining  from  committing,  as  a  consideration,  327. 


UNCONDITIONAL  CONTRACTS: 

iSee  Conditions. 

When  two  promises  require  time  for  performance,  879. 

When  performance  of  plaintiff's  promise  follows  that  of  defendant  in  point 
of  time,  either  wholly  or  in  part,  880,  883. 

Time  fixed  for  performance  by  the  defendant,  and  no  time  named  for  per- 
formance by  plaintiff,  881,  909. 
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